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OF  THE 


COURT    OF    SESSION. 


FIRST  DIVISION. 

No.  L  I2th  November  1895» 

WILLIAM  EWING 
offaifut 

BURNETTS  TRUSTEES. 

Pbomissort-note. — Prescription.  —  Statute,  23.  Geo.  III. 
c  1& — Process. — A  party  deceased  graiUed  a  promisBory^naie : 
the^frmiee  lodged  a  claim  mth  his  truitees^  in  consequence  of  a  re* 
juesl  by  them  to  that  effect^  in  answer  to  a  previous  application  to 
Am:  the  period  of  prescription  having  elapsed^  the  grantee  raised 
eetion  upon  the  promissorg^note : — held^  (1.)  That  the  plea  of  pre-- 
^ptionwas  not  barred  bg  the  above  circumstance.  (2.)  The  pursuer 
90t  having  averred  that  he  could  establish  the  debt  aliunde,  an  appli" 
tetion  bg  him,  after  closing  the  record,  Jbr  a  diligence  to  recover 
doeunentsjar  this  purpose,  refused. 

The  porsDer,  as  ezecutor^creditor  of  the  deceased  John  Buchan,  KarratiTe. 
W-  SL)  raised  an  action  against  the  defenders,  as  trustees  of  the 
^^cesaed  Kilpatrick  Williamson  Burnett  of  Monboddo,  setting 
6^  that  their  constituent,  by  his  promissory-note,  dated  21st 
February  1821,  promised  and  became  bound  to  pay  to  the  said 
John  Buehan,  three  months  after  date,  the  sum  of  L.68  sterling, 
fof  Tslae  received,  as  the  said  promissory-note  or  bill  in  itself  bears : 
"fliat  after  the  granter,  Mr  Burnett's  death,  the  agents  for  hia 

▼OL.  xu  A 


DECISIONS  OF  THE 


No.  1. 


Bwing  v» 
Burnett's 
Trustees. 


4        • 


J 8  Not.  1835.  trustees,  Messrs  Mackenzie  and  Innes,  W.  S.  wrote  to  the  pur- 
suer, as  executor-creditot  of  the  late  Mr  Buchan,  requesting  him 
to  transmit  a  statQ.pf'\Iiis  claim  to  them,  and  which,  in  their  letter 
to  him  of  the;S3d  'December  1823,  they  mentioned  they  would 

<  communictftV'^  Mr  Burnett's  trustees,  and  let  you  know  their 

<  answer  :\  T.Hat  thcf  pursuer  accordingly  transmitted  the  amount  of 
his  claim  to  these  gentlemen  ;  and  as  they  stated  no  objection  to  it 
forir.niimber  of  years,  the  pursuer  believed  the  amount  had  been 
^d'otitted  as  correct,  and  been  ranked  on  Mr  Burnett's  estate :  That 

.  the  pursuer  was  entitled  to  rely  on  this  having  been  done ;  the  more 
particularly  as  Messrs  Mackenzie  and  Innes,  the  agents  for  the 
trustees,  returned  no  answer  to  his  communication  transmitting  the 
claim,  as  they  promised  specially  to  do,  in  the  event  of  his  debt  being 
objected  to,  or  not  held  by  the  trustees  as  just  and  correct.  The 
summons  concluded  for  payment  of  said  sum  of  L.68,  and  interest 
thereof  from  24th  May  1821. 

The  defender  pleaded  that  the  bill  was  prescribed,  and  that  tlie 
circumstances  founded,  on  by  the  pursuer  did  not  elide  that  plea. 
The  pursuer  replied,  that  prescription  was  not  pleadable  in  the 
circumstances  of  the  case ;  at  least  it  was  elided  by  the  claim  made 
by  the  pursuer,  and  the  defender's  acquiescence  in,  or  tacit  recogni* 
tion  of,  the  claim.     The  Lord  Ordinary  <  sustained  the  plea  of  pre- 

<  scription  stated  for  the  defenders,  assoilzied  them  from  the  conclu- 
^  sions  of  the  libel,'  and  *  found  the  pursuer  liable  in  expenses.* 


Pursuer's 
Pleas. 


"  The  pursuer  reclaimed^  and  prayed  their  Lordships  <  to  reeall  the 

*  interlocutor,  to  repel  the  plea  of  prescription,  &c.  or  otherwise,  in 
ft  the  mean  time,  to  grant  diligence,  at  the  pursuer's  instance,  against 

*  havers,  for  recovery  of  all  minutes  of  the  defenders,  or  other  wri- 

*  tings  and  correspondence  connected  with  the  pursuer's  said  claim 
<  of  debt.'     The  pursuer  argued,  that  the  Lord  Ordinary  had  been 
induced  to  repel  the  plea  of  prescription,  from  a  misconception  of 
the  grounds  of  reversal  in  the  case  of  Ettles  v.  Robertson,  15tk  Feb. 
1833,  1 1.  &  D.  B.  397 ;  that  his  Lordship  had  conceived  that  that 
case  was  reversed  upon  the  merits,  whereas  the  reversal  rested  en- 
tirely upon  a  question  regarding  the  stamp  laws.   The  trustees  made 
no  answer  to  the  -ohim  of  the  pursuer,  which  fiiUy  entitled  him  to 
rely  on  its  being  paid ;  and  the  trustees  were  not  now  entitled  to 
say.  We  shall  not  examine  the  justice  of  the  claim,  but  meet  yon 
with  the  plea  of  prescription ;  that,  at  all  events,  either  with  a  yiew 
to  establish  the  debt  aliunde,  or  a  reference  to  the  oath  of  the  de« 
fender,  if  the  prescription  had  been  ten  times  stronger,  the  pursuer 
was  entitled  to  a  diligence,  to  recover  all  books  and  writings  eon- 
Bectad  with  his  daiio  ia  the  possession  of  the  defender. 
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The  Camij  without  bearii^  cMiiiael  for  the  defender,  miwi-  18  Nor.  1839. 
aomly  adhered  to  the  iaterlocator  of  the  Lord  Ordinary.  V^V^*' 

I/frd  Bafyn^.^^I  hare  no  doubt  as  to  prescription.     The  mere  Burnftti 
ttsUng  claim  will  not  bar  it,  though  the  ranking  of  the  debt  might.  Trustees. 
The  panuer  says  he  got  no  answer  from  the  trustees :  that  is  just  judgment, 
the  Tery  reason  why  he  should  have  raised  his  action  sooner.  Opinion  of 

The  Lard  President  concurred,  and  further  observed,  that  the  ^^^^^ 
<BligeDce  asked  for  was  entirely  a  fishing  diligence :  there  is  no  aver- 
ment on  record  to  support  the  application. 

Lord  Gillies. — According  to  the  terms  of  the  statute,  tbe  plea  of 
prescription  is  invincible.  There  is  no  averment  that  there  exists 
any  vrit  on  the  part  of  the  defender  which  would  establish  the 
debt 

Lard  Mackenzie. — I  am  of  the  same  opinion  as  to  prescription. 
The  act  of  Parliament  is  very  strong.  There  was  a  mere  claim,  and 
no  answer.  We  are  not  to  take  for  granted  that  this  is  an  admission 
of  the  debt  If  they  had  made  any  specific  statement,  that  there 
were  writings  existing  on  the  part  of  the  defender,  this  might  have 
eotitled  them  to  a  diligence. 

JjbU  OnUnnry,  CardkomMe*  Act.  Rulkerjurdf  Paterton*  Alt  H»  X  Bobertttm. 
PuiBuer's  AgeotSy  Woiher^>9on  j-  Mack,  W,  S.  Defenders*  Agents,  Mackenxie 
jr  Innesj  W.  S.         ^.  Clerk. 

c. 


FIRST  DIVISION. 
No.  II.  ISth  Nanemher  1886. 

WILLIAM  BELL,  W.  S. 
against 

Sib  WILLIAM  FHANCIS  ELIOTT,  Bart. 

EiFEH8£s. — ^Tbanbtbrence. — Clau8£. — An  heritable  hand  cfan^ 
aa%  was  graanted  to  a  party  as  trttstee^for  payment  ofdebts^  igc.  of 
tkiyranier:  Tke  grantee  raised  money  an  it  by  transferring  it  to  a 
Astd  party  :-^heldf  that  the  grantee  was  not  entitled  to  daim  t/te 
ispense  of  the  transference  from  the  granter^  notwithstanding  a  clause 
in  As  bondf  by  which  the  granter  bound  cmd  obliged  himself^  tfc.  to 
*hiat  the  whole  expense  of  any  discharge  or  discharges  of  these  pre^ 

*  taUM^  or  eowoeyanee  of  (he  same^  or  any  part  thereof  mode  to  any 

*  person  or  persons** 

a2 
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is  Not.  1835.  SiR  W.  F;  Eliott  executed  an  heritable  bond  of  annuity  (11th 
^^•*V^    April  1828)  for  L.  1 100  sterling,  in  implement  of  certain  family  set- 
Beii  t;.  Ehott.  dements,  in  favour  of  Mr  Bell,  as  trustee,  for  payment  of  annuities, 
Narrative.       &c.,  and  also  to  cover  certain  advances  made  by  Mr  Bell  to  Sir  Wil- 
liam.   Mr  Bell  (6th  June  1334)  raised  a  summons  against  Sir  Wil- 
liam, in  which,  after  setting  forth  the  execution  of  said  bond  in  his 
favour,  he  stated,  ^  That  by  disposition  and  assignation,  dated  on  or 
about  8th  February  1830,  the  pursuer,  with  the  consent  and  con- 
currence of  the  said  defender,  sold,  alienated  and  disponed  to  George 
Scott,  Esq.  then  residing  at  Malleny,  in  the  parish  of  Currie,  Lieu- 
tenant-Colonel of  the  Edinburgh  regiment  of  North  British  Militia, 
and.his  heirs  or  assignees  whomsoever,  all  and  whole  an  annuity  or 
clear  yearly  sum  of  L.405,  being  a  proportional  part  of  the  foresaid 
aiTnuity  of  L.1 100,  with  interest  and  penalties  corresponding  there- 
to :  That  by  disposition  and  assignation,  dated  on  or  about  10th  Fe- 
bruary 1830,  the  pursuer  sold,  alienated  and  disponed  to  Sir  James 
Montgomery  of  Stanhope,  Baronet,  and  others,  for  behoof  of  the 
Edinburgh  Life  Assurance  Company,  all  and  whole  an  annuity  or 
clear  yearly  sum  of  L.504 : 9 :  7,  being  part  of  the  foresaid  annuity 
of  L.1100  sterling,  or  such  part  of  the  said  annuity  of  L.1 100  ster- 
ling as  should  be  sufficient  to  satisfy  and  pay  the  interest  that 
might  accrue  on  the  sum  of  L.4439  :  1 1  :  1^,  from  and  after  the 
t^T^iof  Martinmas  1829,  or  on  such  portion  thereof  as  might  rest 
and  be  due  from  time  to  time ;  together  with  the  premiums  due 
and  to  become  due  upon  a  policy  of  insurance  for  L.1 300  on 
the  life  of  the  said  defender ;  and  also  the  sum  of  L.250  sterling 
annually,   in   extinction   pro  tai\to   of  the  said  principal   sum 
of  L.4439  :  11  :  li,  to  be  uplifted  and  taken  at  the  terms  spe- 
cified in  the  said  bond  of  annuity,  during  the  life  of  the  de- 
fender, and  the  not  redemption,  with  penalties  and  interest,-  as 
there  mentioned  :  That  the  sums  due  to  the  said  Colonel  George 
Scott,  and  Edinburgh  Life  Assurance  Company,  have,  the  pur- 
suer understands,  been  paid  to  them  up  to  the  term  of  Candlemas 
last,  but  napart  of  the  said  annuity  has  been  paid  to  the  pursuer ; 
and  there  is  now  due  to  him,  as  trustee  foresaid,  applicable  to 
the  purposes  of  the  said,  trust,  the  whole  balance  of  the  said  an- 
nuity of  L.1100,  after  deducting  the  payments  so  made  to  the 
said  patties ;  which  balance  amounts,  for  the  period  from  Marcli 
1829  to  the  term  of  Whitsunday  last,  inclusive,  to  the  sum  of 
-*  L.857  :  6  :  10^,  being  nine  instalments  of  the  termly  payment  of 
^  L.95  :  5 :  2^,  payable  at  the  terms  of  Whitsunday  and  Martinmas 
.<  in  each  year :  That  the  pursuer,  in  execution  of  the  trust  con- 
f  ferred  upon  him,  as  said  is,  has  made  payments  and  incurred  ex- 
<  penses,  as  at  21st  March  last,  to  the  amount  of  L.813 : 2  :  «10, 
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*  00  part  of  which  has  yet  been  paid  or  satisfied.'      The  pursuer  13  Not.  1835. 

then  concluded  for  payment  of  said  balance  of  said  annuity,  and     ^*^V^^ 

the  seyeral  sums  above  specified.     After  a  remit  to  the  Auditor,  ®*^"  ***  fiiiott. 

the  defender  admitted  his  liability  for  the  sums  claimed  by  the 

puisaer  as  taxed ;  but  he  objected  to  payment  of  one  item  in  the 

account,  being  a  sum  of  L.  104  :  14  :  3,  the  expense  of  the  second 

transfer  above  mentioned,  which  the  pursuer  alleged  he  had  paid  to 

the  Edinburgh  Life  Assurance  Society.     A  minute  having  been 

lodged  by  the  pursuer,  and  answers  by  the  defender,  *  the  Lord 

'  Ordinary  (7th  March  1835)  having  heard  counsel  for  the  parties 

*  on  the  objection  contained  in  the  foregoing  answers  for  the  de- 

*  feeder,  to  the  sum  of  L.104  :  14  :  3,  with  corresponding  interest, 

*  sostains  the  objection,  and  finds  that  the  said  sum  and  interest 

*  must  be  deducted  from  the  sums  concluded  for  in  the  summons.' 

The  pursuer  reclaimed^  and  founded  principally  on  a  clause  con-  Punuer's 
tained  in  the  precept  of  sasine,  to  the  following  effect :  ^  Declar- 

*  ing  that,  when  the  said  redemption  takes  place,  I  and  my  fore- 
'  saids  shall  be  at  the  whole  expense  of  all  the  writings  necessary 
^  for  carrying  the  same  into  execution.  And  farther,  I  bind  and 
'  oblige  myself,  and  my  foresaids,  to  be  at  the  whole  expense  of  any 

*  discharge  or  discharges  of  these  presents,  or  conveyance  of  the 
^  same,  or  any  part  thereof,  made  to  any  person  or  persons.'  He 
further  contended,  that  as  the  proceeding  had  been  adopted  by  him 
in  his  character  of  trustee,  it  must  be  held  to  have  been  in  rem 
versum  of  the  defender. 

It  was  answered^  that  the  clause  founded  on  related  solely  to  the  Pef^nder's 
redemption,  and  that  the  second  part  of  the  clause  was  not  inde- 
pendent of,  but  connected  with  the  first ;  that  although  the  bond 
was  granted  to  the  pursuer,  as  trustee,  he  could  only  demand  pay- 
ment of  the  instalments  from  the  defender,  and  was  not  entitled, 
without  his  consent,  (which  it  was  not  alleged  had  been  obtained,) 
to  raise  money  upon  it  from  third  parties,  so  as  to  anticipate  the 
period  of  payment ;  and  therefore  he  could  not  charge  the  expense 
of  the  measure  adopted  by  him  against  the  defender,  but  was  bound 
to  take  it  upon  himself. 

The  Court  unanimously  concurred  in  the  view  taken  by  the  de-  Judgment. 
fender,  and  accordingly  adhered^ 

» 

Lord  Ordinarf,  FuUerlon»  Act  Robert  Bdl,  Graham  Bell.  AlL  Neaoeu 

BeUs  ^  Ruthetfurdf  W.  &  Pursuer's  Agents.  .  Alexander  Stuart,  W.  S. 

Defender's  Agent.         5.  Clerk. 

c. 


6  DECISIONS  OF  THE  No.  a 


FIRST  DIVISION. 

No.  IIL  17th  November  1835. 

CAMEROJ*}  AND  Mandatary 

offointt 

CHAPMAN  AND  Mandatary. 

Expenses. — Auditor's  FEE.-^7/ie  Auditor  having  siruek  off  a  large 
mm  from  an  aooowU  in  proportion  to  the  ammmt^  the  Court  suhjeded 
the  parties  equally  in  payment  of  the  Auditor^ sfee^ 

The  account  of  expenses  having  been  taxed  in  this  case,  reported 
ante,  7th  July  1835,  the  Auditor  struck  off  L.28  from  a  sum  of 
L.72.  The  defender  submitted  to  the  Court,  that,  in  such  drcam^ 
stances,  he  should  not  be  bound  to  pay  the  Auditor's  fee.  Tho 
Court,  on  the  ground  that  the  account  might  have  been  paid  with* 
out  auditing,  if  the  amount  claimed  had  been  reasonable^  subjected 
the  parties  equally  io  payment  of  the  fee. 

Act.  Sol.'Gen>  {CuninghameJ*        AlL  Chrittuon*       Agents,  Daind  MoMOUi  S.  S.  G. 
Wm,  Rennet  W.  a         S.  Clerk. 

c. 


FIRST  DIVISION. 

No.  IV.  I7th  November  1885. 

Mrs  MARGARET  SMELLIE 

offaimt 

WILLIAM  MILLER. 

Prescription,  triennial. — Stat.  1579,  c.  83. — In  an  action  for 
remuneration  for  services  performed  as  a  governess  or  housekeeper^ 
although  no  specific  amount  had  been  fixed  or  agreed  upon  between 
the  parties^  prescription  was  held  to  apply^  except  to  the  last  year^ 
which  fill  within  the  period. 

KarratiTe.  The  pursuer  raised  an  action  against  the  defender,  in  circumstances 
similar  to  those  in  the  case  at  her  instance  against  another  defender, 
(Cochran,)  reported  ante,  25th  February  1835.   She  set  forth  in  her 
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KUDmoiWy  That  shortly  after  her  father's  deaths  with  whom  she  for-  17  Nov.  IB3& 

merly  resided,  the  pursuer,  in  the  summer  of  1820,  was  applied  to     ^"^V^^ 

by  the  defender,  William  Miller,  farmer  in  Niddry-Mains,  her  bro*  juinel!" 

ther-in-hiw,  to  go  to  Linlithgow,  as  a  housekeeper  or  governess,  for 

the  purpose  of  taking  charge  of  his  children,  while  attending  the 

schools  and  receiving  their  education  at  that  place :  That  in  this 

view  a  house  was  accordingly  taken  at  Linlithgow,  which  was 

kept  and  superintended  by  the  pursuer,  from  the  6th  day  of  Oo^ 

tober  1820,  down  to  the  15th  day  of  May  1829:  That  during  this 

period  the  pursuer  had  several  of  the  defender's  children  intrusted 

to  her  charge,  and  to  whom  she  rendered  every  service  in  her  power, 

with  the  utmost  assiduity  and  attention :  That  there  was  no  speci- 

fie  agreement  made  with  the  pursuer  at  the  time  she  entered  into 

the  said  engagement,  nor  during  its  currency,  in  regard  to  the  amount 

of  salary  or  remuneration  to  be  paid  to  her  by  the  said  defender, 

fcr  her  services  before  mentioned :  That  considering  the  trouble 

Slid  importance  of  the  charge,  as  well  as  the  benefit  derived  by  the 

defender  from  having  his  children  intrusted  to  the  charge  of  one  ia 

whom  he  could  confide,  and  whose  sole  study,  daily  and  nightly^ 

was  the  promotion  of  their  interest  and  comfort,  the  pursuer  conri* 

ders  that  L.15  sterling  per  annum,  during  the  period  aforesaid,  will 

afford  even  an  inadequate  remuneration  for  the  services  performedi 

She  concluded  for  payment  of  the  sum  of  L.129 : 1 : 6  sterling,  in 

name  of  salary  or  remuneration  for  her  said  services  for  said  period,  ^ 

being  at  the  rate  of  L.15  sterling  per  annum.     The  summons  is 

dated  28th  December  1831.     The  Lord  Ordinary  <  sustained  the 

*  plea  of  prescription  against  the  pursuer's  claim,  except  in  so  far  as 

*  the  same  consists  of  a  charge  for  wages  during  the  last  yelir  of 

*  her  service.' 

The  pursuer  reclaimed^  and  pleaded — That  as  there  had  been  no  Punuer*s 
Bpecific  annual  amount  of  remuneration  fixed  or  agreed  upon,  the  ^'^*** 
claim  could  only  be  held  to  have  emerged  at  -  the  expiration  of  the 
service;  that  she  had  claimed  a  slump  sum  as  a  recompence,  al« 
thong^  an  annual  rate  had  been  specified,  to  point  out  the  ratio  of 
remuneration ;  and  thus,  although  the  triennial  prescription  might 
properly  have  applied  to  the  case,  supposing  three  years  to  have 
elapsed  from  the  period  when  the  claim  arose,  (as  was  found  in  the 
former  action  against  Cochran,)  it  could  not  have  the  effect  of  cut- 
ting  off  any  part  of  the  present  demand. 

It  was  oiMieere^^-— That  the  terms  of  the  summons  rendered  the  Defender*! 
triennial  prescription  strictly  applicable ;  and  it  was  plain,  if  the  party  ^^^' 
had  any  elaim  for  remuneration  at  all^  she  could  have  raised  action 
kt  it  at  the  end  of  each  aiicceaeive  yean  , 
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No.  5. 


Smellie  o. 
Miller. 

Opinion  of 
Court. 


17  Nov.  1635.  lard  Balgray. — I  could  understand  the  plea  now  urged  by  the 
pursuer,  if  there  had  been  a  general  agreement  for  a  certain  sum ; 
but  what  puzzles  me  is  the  terms  of  the  summons,  in  which  she  says 
she  acted  as  a  menial  servant ;  and  though  no  precise  wages  were 
fixed,  she  considers  herself  entitled  to  L.15  per  annum.  She  makes 
the  demand  expressly  for  wages.  The  law  of  prescription  applies 
to  the  claim  for  services  in  general,  whether  there  be  a  precise  sum 
fixed  or  not.  If  I  take  a  servant,  and  do  not  fix  his  wages,  but  say 
that  I  will  see  how  he  behaves,  before  I  agree  to  give  a  specific 
amount,  still,  whatever  claim  he  might  have  against  me  would  fidl 
under  the  prescription. 

Lord  Giliies. — If  there  was  to  be  a  remuneration,  it  must  havf 
been  from  year  to  year.  I  think  it  would  amount  to  a  contract  de 
anno  in  annum,  and  of  course  the  prescription  applies. 

Ijord  Mackenzie. — I  am  of  the  same  opinion.  The  plea  of  the 
pursuer  just  comes  to  this,  that  if  the  triennial  prescription  does  not 
apply  where  a  person  served  for  wages,  but  the  amount  was  not 
fixed,  any  servant  might  come  forward  any  time  within  forty  years^ 
and  say,  that  he  served  his  master  for  a  certain  period,  but  the  \ngeB 
were  not  fixed,  and  put  his  master  to  a  proof  of  payment.  I  con- 
ceive that  the  admissions  of  the  party  in  this  case  are  sufficient  to 
authorise  the  application  of  the  triennial  prescription. 

The  Lord  President  concurred. 
Judgment  The  Court  therefore  adhered,  but  found  no  expenses  due. 


Lord  Ordinary,  Corehouae.        Act.  Dean  qfFac.  f  Hope  J  TumbuU.       Alt,  Ruther' 
JUrd,  Sandfard.        Wotherspoon  f  Mackf  W.  S.  Pursuer *8  Agents.     /.  B.  Ifatt, 
Defender's  Agent.        B,  Clerk. 

c. 


SECOND  DIVISION. 


No.  V. 


17  th  November  1835 


LACHLAN  M*NEILL 

against 

WALTER  BLAIR  and  JOHN  BLAIR. 


Heritable  Creditor.  —  Title-deeds. — Interdict. — An  heri^ 
table  creditor^  althouffh  the  security  contains  a  special  assignation  to 
the  title-deeds^  is  not  entitled  to  demand  the  absolute  delivery  of  the 

'  title-deeds  from  the  proprietor  oftiie  subjects  over  which  his  security 
extends.     (2.)  Circumstances  in  which  an  interdict  granted  by  rna^ 
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giitrates  againU  a  proprietor  using  hU  title-deeds  to  the  prejudice  of  17  Not.  \SS!^ 
an  heritable  creditor  u)as  recalled.  ^*^V^*^ 

M*Neill  V. 
Blaira. 

In  1825,  Lachlan  McNeill  borrowed  L.900  from  the  late  Rev.  Wal-    7- 

ter  Blair,  and  granted  a  bond  and  disposition  in  security  over  certain     ^'^^'^^ 

booses  in  Paisley,  npon  which  Mr  Blair  was  duly  infeft.     By  the 

bond  it  was  declared,  that  if  McNeill  should  fail  to  pay  the  money 

at  Whitsunday  1830,  (which  period  of  repayment  was  afterwards, 

by  back  letter  by  Mr  Blair,  extended  to  ten  years  from  the  date  of 

the  bond, )  or  in  case  of  two  half-yearly  payments  falling  into  arrear, 

it  should  be  lawful  to  Mr  Blair,  upon  the  expiration  of  three  months, 

to  sell  the  sabjects.     The  bond  contained  an  obligation  on  McNeill 

to  infeft  and  seise  Blair,  and  his  heirs  and  assignees,  in  the  subjects, 

to  be  holden  a  me  vel  de  me,  together  with  a  special  assignation  to 

the  rents  aod  duties,  <  and  to  the  writs  and  title-deeds  of  said  subjects, 

*  whole  clauses  therein  contained,  and  all  action  competent  thereon ; 
f  surri^ting  and  substituting  Mr  Blair  and  his  foresaids  in  my  full 

*  right  and  place  in  the  premises.'  The  Rev.  Mr  Blair  died  in 
1832,  when  his  brother,  the  late  John  Blair,  obtained-  a  precept  of 
elare  from  McNeill,  upon  which  he  was  infeft. 

In  October  1832,  John  Blair,  upon  the  allegation  that  McNeill 
was  embarrassed,  and  that  the  security  had  fallen  in  value,  raised  an 
action  ^  before  the  Magistrates  of  Paisley,  concluding  that  McNeill 
'  should  be  ordained  to  exhibit  and  produce  the  writs  and  title-deeds^ 

*  and  all  other  writs,  title-deeds  and  evidents  in  his  possession,  or  un* 

*  der  his  power,  relating  to  the  subjects  contained  in  the  bond  ;*  and 
^LTther,  that  the  title-deeds  *  be  given  to  the  pursuer,  (Blair,)  to 
'  be  farther  used  and  disposed  of  by  the  pursuer  as  his  writs  and 
'  evidents  of  the  subjects,'  until  the  subjects  should  be  redeemed. 
Mr  Blair  also  presented  a  separate  application  for  an  interdict  against 
McNeill  putting  away  these  titles.  In  the  conjoined  processes  the 
Magistrates  (20th  January  1833)  decerned  '  as  libelled  in  the  or* 
'  diiiary  action  against  the  defender,  McNeill,  and  in  the  summary 
'  acdon'  continued  ^  the  interdict,'  and  found  McNeill  liable  in  ex- 
penses. 

McNeill  was  thereafter  charged,  in  the  terms  of  the  conclusions 
,of  the  original  action  and  decree,  to  make  delivery  of  the  whole 
writs  and  titles. 

M'Neill  brought  a  reduction  of  the  judgment  of  the  Magistrates,  Pumuer's 
^pleaded — Ist,  That  a  proprietor's  right  of  custody  of  his  titles  is  ^^^^ 
subject  only  to  the  obligation  to  produce  them  when  the  creditor 
has  special  occasion  for  them,  and  tenders  an  obligation  to  redeliver 
them  within  a  reasonable  and  limited  time ;  at  least  the  proprietor 
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McNeill  9. 
Blairs* 


17  KoT.  1885.  lies  under  no  obligation  to  surrender  his  titles  unqualifiedly  into  the 
hands  of  the  creditor,  to  be  used  as  the  creditor's  evidents,  during 
the  subsistence  of  the  loan ;  2.  Roisfs  Lett.  881-7.  2d,  The  clause 
of  assignation  of  the  writs  being  granted  in  security  merely,  did  not 
warrant  the  demand  made  by  the  creditor,  especially  as  he  claimed 
the  titles,  on  the  allegation  that,  during  the  subsistence  of  the  loan, 
be  was  the  true  proprietor,  and  the  pursuer  was  a  mere  precarious 
and  illegal  possessor  of  his  own  evidents. 


Defendera' 
rieas. 


The  defenders, 'the  representatires  of  the  late  John  Blair,  pleaded^ 
in  support  of  the  Magistrates'  judgment,  1st,  In  a  question  with  the 
granter  of  an  heritable  bond  and  disposition  in  security,  containing 
a  special  assignation  to  the  titles,  the  heritable  creditor,  during 
(he  non*redemption,  is  entitled  to  insist  for  possession  of  the  title- 
deeds  of  the  subjects,  not  only  in  virtue  of  the  special  assigna^ 
tion,  but  as  an  accessary  to  the  right  in  security,  subject  only  to  the 
temporary  use  of  the  titles  by  the  proprietor  for  the  vindication  of 
his  radical  right  2d,  The  defenders  were  entitled  to  insist  for  pos-^ 
session  of  the  title-deeds,  in  respect,  (1.)  They  were  originally  re« 
quired  in  order  to  enable  the  defender's  predecessor  to  complete  his 
title ;  (2.)  In  the  insolvent  circumstances  of  the  pursuer,  and  the  se- 
curity being  inadequate,  there  was  a  risk  of  the  pursuer's  impledg«» 
ing  or  hypothecating  the  titles,  and  so  creating  a  preferable  right  in 
the  holder  of  the  titles  over  the  prior  real  right  of  the  defenders ; 
ranking  of  Hamilton  of  Provanhall's  Creditors,  9th  Aug.  1784, 
M.  6253;  Campbell  and  Clason  v.  Goldie,  15th  Nov.  1822;  Ca- 
meron t;.  Burns,  25th  June  1824;  Dobie  v.  Scales,  19th  May  1831> 
and  authorities  there  cited. 


Lord  Ordi- 
nary's Interlo- 
cutor. 


Note. 


The  I^rd  Ordinary  pronounced  this  interlocutor,  and  added  a 
note : 

<  The  Lord  Ordinary  having  considered  the  closed  record,  with 
the  productions,  and  inferior  court  process,  and  heard  parties,  re- 
pels the  defences,  reduces  the  decree  of  the  Magistrates  of  the  28tli 
of  January,  11th  and  16  th  March  1833,  and  decerns:  Finds  the 
defenders  liable  in  expenses;  appoints  an  account  thereof  to  be 
given  in ;  and  when  lodged,  remits  to  the  Auditor  to  tax  the  sam^ 
and  report' 

Note. — <  The  Magistrates  were  not  warranted  in  deciding  as 
they  did  without  better  evidence  of  several  disputed  facts.  But, 
in  reversing  their  judgment,  the  Lord  Ordinary  assumes  the  ma* 
terial  statements  of  the  defenders  to  be  correct,  viz.  that  the  pur« 
suer's  afiairs  had  become  embarrassed,  that  bis  property  had  be- 
come depreciftted,  that  there  was  reason  to  fear  that  be  might 
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<  pledge  the  tide-deeds,  and  that  the  possession  of  them  would  be  17  Not.  1835. 
'coDvenient  for  the  defender.     These  circumstances  might  have     ^^y^"^ 

*  justified  an  application  to  a  court  for  adequate  protection,  but  the  siain. 

*  application  actually  made  was  &r  too  extensive.     It  was  not  mere- 

*  ly  that  he  should  get  the  use  of  the  titles,  or  that  they  should  be 
^  secured,  but  that  ^  the  whole  writs,  title-deeds  and  evidents  be 
**  given  and  delivered  to  the  pursuer,  (now  defenders,)  as  heir  afore- 
**  said,  for  the  purposes  mentioned  in  the  said  summons,  and  to  be 
^^  farther  used  arid  disposed  of  by  the  pursuer^  as  his  writs  and  evidents 
"  of  the  subjects  before  specified,  ay  and  while  the  said  subjects  rC" 
<*  main  tmredeemed.     This  was  as  ample  a  demand  as  could  have 

<  been  made  by  any  absolute  proprietor  against  any  unauthorised 
'  holder  of  the  writs.    Yet,  at  the  date  of  the  demand,  the  bor- 

*  rower  was  not  bound  to  redeem  for  about  two  years,  and  there 

*  was  only  one-half  yearns  interest  due.  The  Magistrates  decerned 
^  as  Vbdled ;  and  the  defenders,  instead  of  restricting  their  claim, 

*  defend  this  judgment.     The  Lord  Ordinary  is  of  opinion  that  the 

<  claim  waa  neither  warranted  by  the  general  assignation  of  writs 

*  and  evidents,  nor  by  the  circumstances  <tf  the  ease. 

'  If  the  principal  action  had  been  well  founded,  the  subsidiary 

*  petition  for  interdict  might  not  have  been  improper.     But  as  it 

*  was  presented  expressly  in  support  of  a  claim  that  was  groundless, 
'  It  must  follow  the  fate  of  the  principal  case.     Besides  the  judg«- 

<  ment  is  ultra  petita.  The  prayer  is  for  an  interdict  ^  during  the 
^  dependtnce  of  Vie  said  process  of  exhibition  and  delivery.'  It  was 
'  granted  at  once,  and  thus  the  papers  were  made  safe  during  ih4 

<  dependence  ;  yet,  in  finally  deciding  the  cause,  the  Magistrates  con* 
'  tinue  the  interdict;  and  the  eflfect  of  the  two  parts  of  the  judg* 

<  ment  combined  was,  that  while,  on  the  one  hand,  the  present  pur^ 

*  soer  was  ordered  to  deliver  the  writings  to  the  defenders,  to  be 

*  disposed  of  as  their  own,  on  the  other  hand,  he  was  permanently 
^  interdicted  from  parting  with  them.' 

The  pursuer  reclaimed.  Their  Lordships  were  of  opinion  that  Opinion  of 
an  heritable  creditor  was  not  entitled,  in  virtue  of  the  assignation 
to  the  titles,  to  push  his  claim  so  far  as  to  insist  not  merely  for  ex- 
hibition, but  delivery  of  the  titles.  They  considered  the  application 
too  broad,  and  that  the  decree,  in  the  terms  of  that  application,  up- 
on which  a  charge  had  been  given,  could  not  be  sustained. 

The  Court  adhered,  <  but  without  prejudice  to  the  defenders'  Judgment. 

*  legal  right  to  call  for  exhibition,  as  accords  of  law,'  and  found  ad- 
ditional expenses. 

hard  OrdiMry,  GrcUmm.      Act.  M*NeiU.  fTm.  BelU     Alt.  Rutke^rd,  J.  J/.  BtU. 
A,  Naime,  and  M*Lean  (f  Gifftn^  W.  S.  Agento.         7.  Clerk. 

R. 
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FIRST  DIVISION. 
No.  VI.  im  November  1835. 

TRUSTEES  OF  JOHN  SCOTT 

against 

THE  ORPHAN  HOSPITAL. 

Public  Police. — Public  Street,  encroachment  on. — Fow^d 
that  the  Magistrates  of  Edinburgh  had  no  right  to  permit  an  arch 

•  to  be  throum  across  the  common  passage  running  paraUel  tcith  the 
east  side  of  the  North  Bridge. 

Nurative.  The  Incorporation  of  tbe  Orphan  Hospital  and  Workhouse  at 
Edinburgh  proposed  to  lay  out  the  ground  lately  occupied  by  their 
establishment,  at  the  east  side  of  tbe  north  end  of  the  North  Bridge, 
for  the  erection  of  a  public  building  fronting  the  same.  With  a 
view  to  obtain  permission  to  have  access  from  said  building  to  the 
Bridge,  having  previously  obtained  the  consent  of  the  Magistrates 
for  a  consideration  in  money,  they  presented  an  application  to  the 
Dean  of  Guild,  for  warrant  to  build  according  to  a  plan,  which  in- 
cluded an  arch  of  communication  across  the  lane  leading  from 
Shakespeare  Square  to  the  markets.  High  Street,  &c.  The  appli- 
cation, so  far  as  regarded  the  proposed  arch,  was  opposed  by  the 
trustees  of  John  Scott,  deceased,  who  was  proprietor  of  certain  sub- 
jects on  the  south  side  of  Shakespeare  Square,  upon  the  ground 
that  the  said  lane  had  been  a  public  passage  for  time  immemorial, 
which  gave  an  interest  to  every  citizen  to  object  to  the  erection  of 
the  arch,  and  in  respect  of  the  proposed  building  being  immediately 
injurious  to  the  conterminous  proprietors.   The  Dean  of  Guild  <  ha- 

<  ving  visited  and  inspected  the  subjects,  along  with  the  trades'  mem- 

*  bers  of  court,  &c.  granted  warrant  to  erect  the  said  archway  and 

<  relative  buildings,  as  craved,'  &c.   The  subjoined  note  was  added  *• 

*  Uote  by  the  Assessor, — Tbe  operations  which  the  pursuers  have  in  view  are 
of  a  twofold  description.  First,  To  erect  a  building  on  their  own  gi;ouQd,  and 
within  their  own  boundaries,  over  which  there  is  no  servitude  in  favour  of  tbe 
property  belonging  to  the  respondents.  To  this  there  can  be  no  good  objection 
offered  by  them.  The  second  operation  projected  is  to  connect  the  intended 
bailding  with  the  North  Bridge,  by  means  of  an  archway  over  the/oo/-roai^  lead- 
ing from  Shakespeare  Square  along  the  east  side  of  the  bridge.  The  breadth  of 
the  archway^  as  shewn  on  the  plans,  is  to  be  fifty  feet ;  the  height  from  the  ground 
to  the  spring  of  the  arch  abou(  thirty-four  feet ;  and  the  total  height  to  the  top  of 
the  arch  about  fifty  feet,  Qr  nearly  about  the  same  height  as  the  arch  of  the  North 
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Upon  an  advocation  by  Scott's  trustees,  the  Lord  Ordinary  pro*'  18  Not.  1835. 
noQnced  tliis  interlocutor,  (20th  February  1835) :  *  The  Lord  Ordi-     """^V^^ 

*  nary  having  heard  counsel  on  the  closed  record,  having  afterwards  j^^^  ^^^  ^ 

*  considered  the  plans  of  the  lane  in  question,  and  the  proposed  The  Orphan 

*  buildings,  and  having  inspected  the  subjects  in  the  presence  of  the     ^^'^* ' 

*  agents  for  the  parties,  and  the  architect,  remits  to  the  Lord  Dean  Lord  Ordi-^ 

nary*s  Inter- 
'  loGutor. 
Bridge.   The  poreuers  have  acquired,  by  purchase  from  the  Magistrates,  the  right 
to  coonect  their  intended  new  building  with  the  North  Bridge  by  an  archway, 
iueh  as  has  now  been  mentioned,  and  the  pursuers'  right  to  throw  an  archway,  of 
the  breadth  and  height  in  question,  is  therefore  to  be  treated  as  if  the  operation 
were  to  be  performed  by  the  Magistrates  themselves.    The  title  of  the  respon- 
dents to  oppose  what  is  sought  by  the  pursuers  is  not  stronger  than  that  of  any 
other  inhabitant  of  Edinburgh  residing  in  that  quarter  of  the  city,  and  using  the 
road  in  question  as  an  access  to  the  ground  below  the  bridge,  as  no  encroachment 
ii  to  be  made  on  the  private  property  of  the  respondents.     The  whole  question 
thos  comes  to  be,  whether  the  erection  of  the  proposed  archway  over  the  foot-road 
is  iajurious  to  the  right  of  access  to  and  from  Shakespeare  Square,  common  to  all 
the  inhabitants  of  Edinburgh  ?  whether  it  will  unduly  obscure  the  light  which  is  at 
present  enjoyed  by  tbose  who  use  that  road  ?  and  whether,  if  no  injury  can  be 
qualified,  and  no  deformity  produced  of  which  the  public  may  have  a  right  to  com- 
plain, the  Magistrates  shall  be  prevented  from  turning  what  is  public  property  to 
the  advantage  of  the  community,  a  considerable  price  having  been  stipulated  to 
the  city  for  such  right  of  entry  from  the  bridge  ?  The  height  and  breadth  of  the 
proposed  arch  are  shewn  on  the  plans;  and  at  the  visitation,  the  trades  members 
of  Court  expressed  a  very  decided  opinion,  that  the  archway  would  not  be  in 
any  degree  injurious  or  detrimental  to  the  foot-road,  over  which  it  was  to  stretch, 
the  breadth  not  exceeding  fifty  feet,  and  th6  height  being  not  less  than  fifty  feet, 
and  that  any  loss  of  light  from  such  archway  would  hardly  if  at  all  be  perceptible, 
as  might  be  tried  by  walking  under  one  of  the  arches  of  the  North  Bridge.    The 
road,  too,  is  merely  frequented  by  occasional  foot  passengers,  and  not  used  by 
horses  and  carriages.    For,  as  far  back  as  1772,  it  became  necessary  to  erect  cer* 
tain  abutments  at  the  north  end  of  the  bridge,  and  on  the  east  side  of  it,  on  which 
occasion  the  road  from  Shakespeare  Square  was  altered,  and  thereafter  became 
accessible  only  by  the  stair,  which  exista  at  the  present  day.    This  stair,  it  ap- 
pears, is  at  the  distance  of  fifty  feet  from  the  base  of  the  arch,  and  consequently 
the  light  under  the  archway  is  not  more  obscured  than  if  the  stair  and  abutmenta 
did  not  exist,  though  something  to  the  contrary  of  this  is  insinuated  in  the  re- 
spondents* pleadings.    It  may  be  added,  that  the  proposed  erection  in  the  pur- 
suers' grounds  will  be  highly  ornamental  to  that  quarter  of  the  city,  and  one 
therefore  which  the  Magistrates  are  bound  to  assist  in  carrying  into  effect,  if 
unattended  with  any  real  injury  to  the  inhabitants  in  that  neighbourhood,  and 
others  using  the  road  in  question.    It  may  be  true,  that  such  a  building  may  prove 
injurious  to  the  protpect  or  light  of  part  of  the  respondents'  houses  in  Shakespeare 
Sqonre^  and  that,  if  the  archway  is  prohibited,  the  projected  building  may  never 
be  carried  into  efiect    But  this,  it  is  humbly  thought,  is  a  hardship  which  th6 
Court  cannot  look  to.    The  only  point  that  admits  of  dispute  is  the  right  of  the 
Magistrates,  and  of  the  pursuers,  as  coming  in  their  place,  to  throw  an  archway 
over  the  foot-road  or  passage  in  question ;  and  if  it  be  lawful  for  them  to  do  so, 
the  Court  cannot  take  into  consideration  the  remote  consequence  that  may  fol- 
low to  the  properties  of  conterminous  individuals,  who  have  no  right  of  servitude 
to  ptead  against  the  erection  of  the  proposed  building. 
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18  Not.  1885.  <  of  Guild,  With  instructions  to  alter  bis  interlocntor,  and  to  refuse 
^**^V^*^    *  the  prayer  of  the  Incorporation  of  the  Orphan  Hospital  and  Work- 

JiAn^sTott  r.  *  ^^^^  »^  Edinburgh,  and  decerns.' 

The  Orphan        His  Lordsbip  issued  the  following  note :  ^  It  is  admitted  that 

ospiu^       f  ^^  1^^^  which  forms  the  western  boundary  of  tbe  feus  of  the 

Note.       <  parties  is  a  common  way  or  passage,  and  has  been  so  used  by 

*  those  for  whom  the  advocators  are  trustees,  and  their  predecessors, 

<  and  by  the  public  at  large,  for  a  period  exceeding  the  long  pre* 

*  scription.    Since  the  royalty  was  extended  in  that  direction,  it  has 

<  become  a  street  or  lane  in  the  city.     The  Magistrates  of  Edin- 

*  burgh  having  received  L.750  from  the  respondents,  have  authorised 

*  them  to  erect  tbe  buildings,  and  make  the  arch  of  the  dimension^ 
^  and  in  the  manner  described  in  the  pleadings. 

<  In  defence  of  this  measure  it  is  maintained,  Isf,  That  the  arch 
^  proposed  to  be  thrown  over  the  lane  is  no  encroachment  on  the 

*  rights  of  the  parties  for  whom  the  advocators  are  trustees ;  2dlyf 

*  That  the  Magistrates  are  entitled  to  grant  this  permission,  in 

<  virtue  of  an  act  of  Parliament  passed  in  1816,  authorising  certain 

*  improvements  in  this  part  of  the  extended  royalty. 

<  On  tbe  first  point  it  is  said  that  the  lane  is  not  diminished  in 

<  breadth  by  the  intended  operations.  That  is  true,  if  a  narrow 
^  stripe   of  ground  claimed   by   the   Magistrates,   on   which   the 

*  west  abutments  or  piers  of  the  arch  are  to  stand,  belongs  to  tbe 

<  town,  a  point  not  yet  settled.     Next,  it  is  said,  and  this  is  the 

*  principal  point  on  which  the  issue  turns,  that  the  arch  will  be  of 

*  no  detriment  in  any  respect  to  the  access,  and  is  therefore  justi* 

*  fiable,  as  res  innocuse  utilitatis.    The  Lord  Ordinary  cannot  so  re- 

<  gard  it.     To  him  it  appears  physically  impossible,  that  a  great 

<  portion  of  light  should  not  be  intercepted  by  an  arch  fifty  feet  in 

*  breadth  over  this  lane,  the  lateral  walls  being  also  fifty  feet  in 

*  height  on  both  sides  of  the  lane,  extending  on  the  one  side  about 

*  ninety  feet,  and  on  the  other  nearly  double  that  distance,  which 
^  will  convert  the  passage,  for  a  certain  space,  into  a  tunnel.  Far- 
^  ther,  at  the  north  end,  the  buttresses  raised  many  years  ago  to 

*  support  the  bridge,  the  connecting  arches,  and  tbe  stairs  below 
■*  them,  have  a  great  effect  in  excluding  the  light  from  that  end. 

<  The  Dean  of  Guild  has  been  informed  by  the  trades'  members 

<  of  his  council,  that  the  loss  of  light,  in  consequence  of  the  arcfay 

<  will  be  imperceptible ;  but  the  ground  on  which  they  rest  that 

<  opinion  is  not  satisfactory.     There  is  no  resemblance  between 

<  one  of  tbe  arches  of  the  North  Bridge,  the  passage  under  which 

*  is  fully  illuminated  on  both  sides,  and  this  long  and  narrow  lane, 
.<  where  the  light  is  excluded  by  lateral  walls  and  by  obstructions  at 

<  one  end.    A  passage  in  the  heart  of  the  city  so  obscured  must 
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be  loconTenient  to  those  who,  like  tie  advocators'  constituents^  18  Nof«  I83& 
kive  frequent  occasion  to  use  it ;  and  as  they  are  entitled  to  en*  ^^"^V^ 
joy  their  right  tanquam  optimum  maximum,  an  encroachment  of  J^^^otf 
this  nature  may  be  legally  resisted.  The  cases  of  the  Magistrates  Tiie  Orphan* 
of  Montrose,  (Feb.  27.  1762,)  M.  13,175,  and  Ferrier,  (Feb.  14.  Ho»pu»h 
1832,}  to  which  the  advocators  refer,  are,  in  the  Lord  Ordinary's  Note. 
opbion,  decisive  precedents  on  the  subject, 
'  With  regard  to.  the  act  of  Parliament,  the  petition  is  not  laid 
opon  it,  Dor  is  it  founded  upon  in  the  interlocutor  of  the  Dean  of 
Guild*  Assuming,  however,  that  the  respondents  are  entitled  to 
avail  themselves  of  its  provisions,  it  does  not  appear,  on  a  sound 
construction,  to  afford  any  argument  in  their  favour.  The  powers 
granted  to  the  Magistrates  of  Edinburgh  to  suppress  the  lane  in 
question  are  coupled  with  the  condition,  that  they  shall  previously 
obtain  the  consent  of  the  proprietors  on  the  east  of  the  north  end 
of  the  bridge,  and  of  the  proprietors  of  Shakespeare  Square, 
Bat  they  have  not  obtained  the  consent  of  the  advocators,  and 
they  cannot  contract  exclusively  with  the  respondents.  The  at* 
tempt  which  is  made  to  construe  the  copulative  ^  and'  as  a  dis- 
janctive,  would  defeat  the  declared  object  of  the  act  If,  instead 
of  taking  down  the  east  parapet  on  the  north  end  of  the  bridge, 
so  as  to  widen  the  access  on  the  east  side,  as  it  has  been  widened 
on  the  west  side,  there  was  only  to  be  a  perforation  made  in  it 
fifty  feet  wide,  to  be  used,  as  the  petition  sets  forth,  ^  both  as  a 
'  road  and  a  foot-path,'  at  right  angles  to  the  roadway  of  the  bridge, 
a  great  inconvenience  would  be  created,  prejudicial  to  the  public 
at  large,  and  more  particularly  to  the  inhabitants  of  Shakespeare 
Square.  The  foot-pavement  t>n  the  east  side  would  be  disunited 
to  that  extent,  and  an  obstruction  created  by  carriages  passing  to 
the  east,  by  a  road,  not  a  thoroughfare,  but  conducting  exclusively 
to  the  new  building  proposed  to  be  erected.  Not  only  the  foot- 
pavement,  but  the  carriage-way  of  the  North  Bridge  would  suf- 
fer from  this  operation ;  and  it  receives  no  sanction  from  the  sta- 
tute, which  plainly  contemplated  that  the  buildings  were  to  be 
brought  forward  on  the  east  side,  in  the  same  manner  as  they  have 
been  on  the  west  side,  the  consent  of  all  the  proprietors  in  the  line 
being  first  obtained.' 

The  respondents  redaimedj  and  contended,  that  the  proposed  arch  Retpondenu* 
eoald  be  no  detriment  to  the  passage  beneath  in  any  way ;  that  by     ^^ 
the  act  in  1816,  the  Magistrates  had  power  to  come  within  twelve 
feet  of  the  said  east  end  of  the  bridge,  which  prevented  the  right 
of  the  public  to  object  to  any.building  accessible  from  the  bridge  at 
1^  greater  distance ;  and  though  the  act  required  the  consent  of  con* 
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18  Not.  1835.  terminous  proprietors  where  any  buHding^  to  be  erected  would  ac- 
^^V^^  tually  interifere  with  their  property,  the  same  consent  was  not  re- 
Jofan^Scott V.  q^^''®^  where  such  building  would  not  have  this  effect*.  The 
The  Orphan  Court,  howevcr,  unanimously  adhered  to  the  Lord  Ordinary*s  inter- 
^^•P'**^-        locutor. 

Opinion  of  Lord  Gillies. — I  have  no  hesitation  in  concurring  with  the  Lord 

Ordinary.     I  conceive  the  parties  here  were  entitled  to  object  to 
the  arch  both  as  part  of  the  public  and  as  proprietors.     The  act  ap- 
pears to  be  carried  too  far.     According  to  the  construction  put 
upon  it,  there  would  be  nothing  to  prevent  the  town,  with  con- 
sent of  the  proprietors  on  the  north-east  side,  to  shut  up  the  street 
altogether.     I  don't  think  the  act  could  have  intended  that.     How- 
ever, the  right  of  ipterference  on  the  part  of  these  individuals  is  pro- 
vided for  in  the  most  effectual  way  possible,  because  the  Magis- 
trates are  entitled  to  act  under  the  clause  quoted,  only  with  the  con- 
sent of  all  the  conterminous  proptietors ;  and  the  consent  of  all 
being  necessary,  it  was  needless  to  provide  compensation.     With 
regard  to  the  effect  of  the  proposed  building  or  arch,  I  think  it  would 
have  the  effect  of  deteriorating  the  passage  very  much.     It  is  said 
the  Dean  of  Guild  and  tradesmen  had  inspected  the  place ;  but  the 
Lord  Ordinary  also  visited  it,  and  your  Lordships  might  have  visit- 
ed it ;  and  would  your  Lordships  be  bound  to  disregard  the  evidence 
of  your  own  senses,  because  in  opposition  to  the  opinion  of  the  Dean 

of  Guild  ? 

Lord  Mackenzie. — I  am  of  the  same  opinion.  The  proceedings 
before  the  Dean  of  Guild  were  not  rested  on  the  act  at  all.  I  don't 
think  the  act  can  be  brought  to  bear  on  the  present  circumstances^ 


*  The  clause  in  the  act  referred  to  is  as  follows :  '  And  be  it  enacted,  that 

*  it  shall  be  lawful  to  the  Lord  Provost,  Magistrates  and  Council  of  the  said 
'city,  and  they  are  hereby  authorised  and  empowered  to  contract  and  agree 

*  with  the  proprietors  of  houses  and  areas  in   Saint  Anne  Street  and  Canal 

*  Street  on  the  west,  and  with  the  proprietors  of  houses  and  areas  oppo- 
'  site  thereto,  on  the  east  of  the  north  end  of  the  said  North  Bridge,  and  with 

*  the  proprietors  of  bouses  and  areas  in  Shakespeare  Square,  in  order  that  build- 

*  ings  may  be  erected  within  twelve  feet  of  the  parapet  walls  on  each  side  of  the 

*  North  Bridge,  and  to  take  down  the  said  parapet  walls,  so  as  to  give  access  to 

*  the  said  buildings  from  the  said  North  Bridge;  and  also  in  order  that  building! 
'  may  be  erected  in  Canal  Street,  between  the  corner  of  that  street  next  to  the 
'  North  Bridge,  and  the  lane  leading  from  Cnnal  Street  to  the  property  of  Robert 

*  Young  and  others ;  provided  always,  that  the  roadway  of  the  said  bridge  shall 

*  be  increased  in  width  opposite  to  the  said  buildings  twelve  feet  at  the  least  oo 
'  each  side  thereof;  and  it  shall  also  be  lawful  to  the  said  Lord  Provost,  Magis- 

*  trates  and  Council,  after  contracting  and  agreeing  with  the  proprietors  on  the 
'  east  of  the  north  end  of  the  said  bridge,  as  aforesaid,  to  alter  and  amend  the 

*  access  from  Shakespeare  Square  to  the  grounds  between  the  said  North  Bridge.* 
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because  no  power  it  given  of  affecting  this  street,  excepting  on  two  18  Nov.  1835. 
eonditions;  the  one  is,  that  they  should  make  a  new  and  better  road     ^^*V"*^ 
somewhere  else ;  and  the  other,  that  they  should  have  the  consent  johy*^o«  v, 
of  the  parties  mentioned.   The  act  was  necessary,  because  it  would  The  Orphan 
have  been  difficult  to  shut- up  this  road,  even  for  the  advantage  of  ^^p'^'' 
the  town ;  but  certainly  the  act  gives  no  power  to  interfere  with  it,  Opinion  of 
except  with  consent  of  the  neighbouring  proprietors.  °"'^ 

Lord  Balgrcnf. — I  am  of  the  same  opinion.  It  is  unnecessary  to 
add  any  thing.  It  was  clear  to  me,  on  reading  these  papers,  that 
the  passage  in  question  must  be  considered  as  a  public  street,  and 
that  the  Magistrates  have  no  power  of  themselves  to  interfere  with 
it  in  any  way.  On  these  general  grounds  I  concur  with  the  Lord 
Ordinary. 

The  Lord  President  declined  to  vote,  as  he  was  governor  of  the 
ioeorporation  at  the  time  the  action  was  raised,  and  was  still  a  mem- 
ber. 

Lord  Ordinary,  Qtrehause.  Act.  Xeay,  liiUer.  Alt  Dean  o/Fac.  f  Hope  J 

Fenney.         John  Tule,  W.  S.  AdTOcaiors*  Agent.  J,  jf  IT.  JoUie,  W.  S. 

RetpondeotB'  Agents.        8*  Clerk. 

c. 


FIRST  DIVISION. 

No.  VII.  2W  November  1835. 

JAMES  MERRY 
against 

MARY  DUN  OR  MASON. 

Tenor,  proving  of. — Circumstances  in  which  the  adminicles  were 
sustained  in  an  action  of  proving  the  tenor  of  a  disposition  and 
sasine^  stated  to  have  been  executed  in  implement  of  articles  ofroupy 
with  a  view  to  meet  an  action  of  reduction  thereof  although  the 
pursuer  did  not  condescend  on  the  names  of  the  writer  or  witnesses^ 
or  produce  any  other  relative  writings^  with  the  exception  of  an  ex-' 
tract  of  a  sasine  from  the  burgh  records,  and  an  entry  in  the  books 
efan  agent,  containing  a  charge  for  drawing  and  extending  the  dis-* 
position,  "• 

Ths  defender  in  the  present  action  had  raised  an  action  of  reduc-  Narrativtw 
roL.  XI.  B 
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Narrative. 


21  Not.  1835.  tion  of  a  Certain  contract,  articles  of  roup,  and  instrument  of  sasine, 
^^V^^    tlie  nature  of  which  appears  from  the  summons  to  be  immediately 

orftiLon.  ""  noticed*  The  gpround  of  reduction  of  the  contract  was,  that  it  did 
not  bear  her  genuine  signature ;  of  the  articles  of  roup,,  that  not  ha- 
ying been  signed  by  herself,  they  were  ineffectual,  unless  homolo- 
gated by  a  disposition  in  implement  thereof;  and  of  the  instrument 
of  sasine,  that  it  did  not  proceed  upon  a  disposition  or  other  war* 
rant  An  issue  was  sent  to  a  jury  in  respect  to  the  signature  to 
the  contract,  and  a  rerdict  was  returned,  (16th  July  1830,)  finding 
the  contract  to  be  the  deed  of  the  defender.  The  Court  having 
applied  the  verdict,  assoilzied  the  present  pursuer  from  the  conclu* 
sions  of  the  action  so  far  as  regarded  the  contract,  found  him  entitled 
to  expenses,  and  quoad  ultra  remitted  to  the  Lord  Ordinary,  (Mon- 
oreiff.)  His  Lordship  (14th  May  1833)  *  having  considered  the 
'  judgment  of  the  Court,  applying  the  verdict  and  remitting  the 

<  cause,  and  having  heard  parties'  procurators,  of  this  date,  and  re- 

*  sumed  consideration  of  the  closed  record,  found  that  the  ground 

*  of  reduction,  applicable  to  the  articles  of  roup,  was  not  relevant; 

<  that  unless  the  defender  could  succeed  in  reducing  the  said  articles 

<  of  roup,  and  the  sale  following  thereon,  she  had  no  legal  interest 
^  to  challenge  the  instrument  of  sasine,  of  date  8th  June  1791,  the 
^  second  deed  called  for  by  the  summons,  on  the  ground  that  the 

<  disposition  or  warrant  on  which  it  proceeded  had  not  been  produ- 
^  ced :'  Therefore,  on  the  whole  remaining  merits  of  the  cause,  his 
Lordship  dismissed  the  action,  and  found  expenses  due. 

The  Lord  Ordinary's  interlocutor  having  been  submitted  to  re- 
view, the  Court  (14th  November  1833)  ^  having  advised  this  case, 

*  and  heard  parties  by  their  counsel,  sist  process  until  a  proving  of 

<  the  tenor  of  the  disposition  and  sasine  within  mentioned  shall  be 

*  brought.' 
The  pursuer,  in  his  summons  in  the  present  action,  libelled. 

That  by  disposition,  dated  the  26th  day  of  January  1771,  John  Kerr, 
weaver  in  Glasgow,  disponed  to  James  Dun,  yarn-merchant  in  Glas^ 
gow,  all  and  whole  that  piece  of  yard ;  and  die  said  James  Dun  was 
infeft  thereupon,  conform  to  instrument  of  sasine,  which  is  dated  and 
recorded  on  the  12th  day  of  February  thereafter,  in  the  register  of 
sasines  kept  for  the  burgh  of  Glasgow :  That  the  said  James  Dun 
having  married  Mary  Crawford,  daughter  of  James  Crawford,  victual-, 
dealer  in  Glasgow,  both  of  these  spouses  died,  the  last  of  them  in 
the  year  1774,  leaving  an  only  child,  Mary  Dun,  afterwards  the  wife 
of  James  Mason,  labourer  in  Glasgow,  now  his  wTdow,  and  at  ju-e- 
sent  residing  in  Edinburgh :  That  the  said  James  Crawford  exe- 
cuted a  deed  of  settlement,  which  is  dated  the  Hat  day  of  October 
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1777,  wheieby  be  dispoDed  in  favcMir  of  the  said  Mary  Dun,  bis  «l  Nov.  1888. 
gfsndehild,  wbom  failing,  in  fevoar  of  Marion  Brown,  bis  wife,  his  j^^^!^^^ 
whole  estate ;  and  be  declared  that  the  said  Mary  Dun  should  be  or  lUanoo.  , 
boiiDd  to  make  up  titles  thereto,  and  convey  one-half  thereof  to  the 
said  Marion  Brown :  That  upon  the  i9th  day  of  March  1779,  after 
the  death  of  the  said  James  Crawford,  the  said  Mary  Dun,  then 
aboot  nine  years  of  age,  was  served,  by  ward  of  court,  before  the 
Magistmtes  of  GUsgow,  nearest  and  lawful  heiress  to  James  Dun, 
ha  &ther,  and  was  thereupon  infeft  in  the  foresaid  subjects  acqoi* 
red  from  John  Kerr,  conform  to  inetrament  of  sasine,  dated  and 
fseorded  at  Glasgow  the  1st  day  of  April  1779:  That  by  contract^ 
dited  the  20th  day  of  March  1787,  betwixt  the  said  Marion  Brown, 
farmerly  wife  of  tlie  said  James  Crawford,  then  spouse  of  James 
Merry  at  RoaehaU,  with  his  consent,  on  the  one  part,  and  the  said 
Mary  Don,  therein  designed  daoghter*of  the  said  deceased  James 
Dan,  merchant  in  Glasgow,  and  then  spouse  of  James  Mason^ 
Isbourer  at  Airdrie,  with  the  special  advice  and  consent  of  her  said 
hosbttid,  on  the  other  part,  the  said  Mary  Dun,  inter  alia,  disponed, 
conveyed  and  made  over  to  the  said  Marion  Brown,  and  her  heird 
or  isngns,  the  just  and  equal  half  pro  indiviso  of  the  foresaid  sub« 
jeets  which  belonged  to  the  said  John  Kerr :  That  by  articles  of 
reQp^  dated  the  19th  day  of  May  1790,  and  which  are  subscribed 
by  the  said  James  Merry  and  James  Mason,  for  themselves,  and  as 
haring  power  from,  and  taking  burden  on  them  for  their  said  wives^ 
the  foresaid  subjects  were  on  the  seme  day  exposed  to  sale  by  the 
mi  Mary  Dun,  with  consent  of  the  said  James  Mason,  her  husband, 
aad  with  oensent  and  concurrence  of  the  said  Marion  Brown,  with 
die  eonaent  of  the  said  James  Merry,  her  husband,  the  said  Mary 
Don  standing  rest  and  seised  in  the  said  subjects,  but  being  ac«* 
coaatable  to  the  sud  Marion  Brown  for  one-half  of  the  same ;  and 
itrioos  offers  by  different  persons  were  made,  particularly  the  said 
JaoKs  Mason  offered  L.75  sterling,  and  the  said  James  Merry, 
besides  other  offers,  offered  LJ6 sterling;  and  he  being  the  last  and 
highest  offerer  for  the  said  subjects  was  preferred  by  the  judge  to 
the  purefaase ;  as  the  said  several  writings  above  enumerated  more 
fiiUy  bear :  That  by  said  articles  of  roup  it  was  conditioned  thai 
the  exposeie  should,  upon  payment  of  the  price,  or  security  being 
bond  by  ihe  purchaser,  grant  to  him  a  formal  disposition  and  con<« 
veyanoe  of  the  subjects  above  described :  That  in  implement  of  the 
Aid  sale  and  obligaUon  above  mentioned,  the  said  Mary  Dun  or 
Mason,  with  consent  of  the  said  James  Mason,  and  with  consent 
and  concurrence  of  the  said  Marion  Brown,  with  consent  of  the  said 
fanes  Merry,  granted  a  dispositimi  of  the  said  sotijects  in  favour 

b2 
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•81  Not.  1835.  of  the  Said  James  Merry,  dated  tbe  Slst  jjay  of  May  1791,  and 
^"^^^    ratified  by  tbe  said  Mary  Dun  or  Mason,  and  by  tbe  said  Marion 

o/lKson,  "°  Brown,  the  same  day :  And  tbe  said  James  Merry  was  infeft  upon 
the  said  disposition,  conform  to  instrument  of  sasine  in  his  favour^ 
dated  and  recorded  in  the  register  of  sasines  kept  for  tbe  said  burgh 
of  Glasgow  tbe  8tb  day  of  June  1791 :  That  the  said  James  Merry, 
in  virtue  of  these  titles,  possessed  the  said  subjects  until  the  time  of 
bis  death,  and  the  said  James  Merry,  the  pursuer,  his  son,  has  since 
possessed  the  same,  in  virtue  of  a  special  disposition  or  conveyance 
Ihereof  in  a  deed  of  settlement  executed  by  his  said  father,  dated 
the  ist  day  of  October  1802:  That  the  foresaid  disposition,  g^ran fe- 
ed by  the  said  Mary  Dun  or  Mason,  with  consent  of  her  said  hus- 
band, and  with  consent  and  concurrence  of  the  said  Marion  Brown 
and  her  husband,  in  favour  of  the  said  James  Merry,  the  pursuer^s 
father,  and  the  instrument  of  sasine  following  thereon,  have  been 
abstracted,  lost  or  become  amissing,  and  the  pursuer  has,  notwith- 
standing the  most  careful  search,  and  inquiries  at  different  persons 
who  appear  to  have  had  access  to  them,  been  unable  to  recover  tbe 
same.  He  then  set  forth  the  tenor  of  tbe  disposition  in  the  name 
of  Mary  Dun,  with  consent  of  James  Mason,  and  with  consent  and 
concurrence  of  Marion  Brown,  with  advice  and  consent  of  Jamea 
Merry,  bearing  that  the  same  proceeded  on  the  articles  of  roup,  and 
containing  a  receipt  for  the  price,  dispositive  clause,  procuratory  of 
resignation,  and  clause  of  absolute  warrandice.  The  testing  clause 
was  set  forth  blank  in  tbe  name  of  the  writer  and  witnesses,  but  with 
the  signatures  of  Marion  Brown,  James  Merry  and  James  Mason, 
appended.  There  was  then  set  forth  an  attestation  by  notaries,  aa 
subscribing  for  Mary  Dun,  blank  in  the  names  of  tbe  notaries  and 
witnesses.  There  was  likewise  set  forth  a  ratification  in  the  names 
of  Mary  Dun  and  Marion  Brown,  in  presence  of  a  Justice  of  Peace 
find  notary-public,  bearing  tbe  signature  of  Marion  Brown,  but 
blank  in  tbe  name  of  the  Justice  of  Peace,  notary  and  witnesses. 

The  extract  of  the  instrument  of  sasine  from  the  burgh  records 
bore  date,  the  8th  June  1791,  but  of  course  did  not  contain  the 
testing  clause  of  the  disposition.  Certain  witnesses  were  examined, 
inter  alia  one  of  the  principal  clerks,  and  the  deputy  keeper  of  the 
regrister  of  sasines  for  the  burgh  of  Glasgow,  who  testified  to  the 
accurate  manner  in  which  said  register  had  been  kept,  and  that  it 
was  the  practice  to  examine  the  ex  facie  accuracy  of  dispositions 
before  passing  infeftment  upon  them.  From  the  evidence  of  the 
first  of  these  witnesses,  however,  it  appeared  that  it  was  the  prac- 
tice, at  the  time  said  sasine  was  recorded,  not  to  insert  the  doquet 
of  each  particular  sasine,  but  in  making  the  extract  to  copy  the 
doqueti  from  a  style  inserted  at  the  beginning  of  the  volume. 
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Alexander  Henderson,  writer  in  Glasgow,  of  Messrs  Graham  and  2\  Not.  1835: 
Mitchell,  writers  there,  deponed,  inter  alia,  *  That  he  has  carefully  ^^^V*^^ 
searched  the  repositories  of  the  late  concern  of  Thomas  and  Robert  or^Mason.  "" 
Grahame,  of  Robert  Grahame  of  Grahame  and  Mitchell,  of  Mit- 
chell, Grahame  and  Mitchell,  of  which  last  concern  the  deponent 
is  a  partner,  for  said  deeds,  and  in  his  search  he  was  assisted  by 
Mr  John  Edwards,  book-keeper  to  the  last-mentioned  concern ; 
bat  the  deponent  and  Mr  Edwards  did  not  find  the  said  deeds  in 
said  repositories.  Being  called  also  to  produce  the  draft  of  the  said 
disposition,  depones,  That  he  and  the  said  John  Edwards  also 
searched  the  said  repositories  for  the  said  draft,  but  they  did  not 
find^  and  did  not  expect  to  find  it,  in  consequence  of  scrolls  and  a 
number  of.  the  old  papers  of  the  concern  of  Thomas  and  Robert 
Grahame,  which  were  considered  useless,  haying  been  destroyed 
twenty  years  ago,  at  a  removal  of  the  place  of  business  from  In- 
gram Street  to  Miller  Street,  and  at  subsequent  periods ;  and  the 
deponent  himself  has  destroyed  some  of  such  papers  as  appeared 
to  the  deponent  to  be  useless.' 

James  Tayler,  writer  in  Glasgow,  deponed,  inter  alia,  <  That  in 
consequence  of  a  marking  which  he  observed  on  a  disposition 
and  assignation  by  Robert  Glen  and  Mary  Forrester,  dated  1762, 
being  No.  12.  of  process,  of  a  paper  having  been  given  or  lent  to 
a  Mr  Bain,  the  deponent  applied  to  a  Mr  Peter  Bain,  tailor, 
residing  in  Tradeston  of  Glasgow,  for  information  as  to  the  paper 
so  stated  to  have  been  lent  him :  That  Mr  Bain  was  so  applied 
to,  in  consequence  of  his  being  a  proprietor  of  some  property 
adjoining  that  to  which  the  deeds  called  for  refer  :  That  this  ap- 
plication to  Mr  Bain  was  made  by  the  deponent  in  March  1830, 
and  Mr  Bain  died  in  about  two  months  thereafter.  Depones, 
That  on  the  said  occasion,  Mr  Bain  stated,  that  he  had  borrowed 
from  the  late  Mr  James  Merry,  the  pursuer's  father,  the  disposi- 
don  called  for,  being  the  one  in  his,  Mr  Merry's  favour,  and 
that  he,  Mr  Bain,  had  handed  the  same  to  the  late  Mr  James 
Robb,  writer  in  Glasgow,  in  reference  to  some  dispute  which 
Mr  Bain  had  in  regard  to  his  property  adjoining  Mr  Merry's : 
That  the  deponent  does  not  know  or  suspect  where  the  deeds 
called  for  may  now  be,  unless  the  disposition  be  amongst  the 
papers  of  the  said  James  Robb,  or  of  Mr  Robert  M^Callum,  who 
was  Mr  Robb's  partner,  at  or  about  the  time  of  Mr  Robb's  death, 
or  of  Messrs  Campbell  and  Tennent,  writers  in  Glasgow,  whom 
the  deponent  understood  got  Mr  Bain's  title-deeds,  as  agent  for 
his  trustees,  or  heritable  creditors.' 

Mr  M^Callum  and  Mr  Tennent  (Mr  Campbell  being  dead) 
were  also  examined.    They  had  searched  for  but  had  not  found  any 
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«1  Nov.  183S.  of  said  papers.    The  pursuer  produced  the  books  of  Mr  R.  Grahame, 
j^^^^"^^    containing,  inter  alia,  the  following  entry : 

or  Mason. 

1790. 
Nov.  12.  Drawing  disposition  by  Mary  Dun,  &c. 

to  James  Merry,  4  sh.       *        •         L.0  15     0 

Stamped  paper,  «-  -         •*        0    5     2 

Clerk  for  extending,  «-         -  0    4    0 

Agency  in  the  sale  of  this  tenement, 

much  trouble  in  getting  disposition 

executed,  &c.  -  -  110 

Glasgow^  9\st  May  1791. — Settled  the  above  account  on  the 
above  terms.  (Signed)        James  Mason.      James  Meriiy. 

Mr  R.  Grahame  was  also  examined  in  France,  (19th  January,) 
under  a  commission  from  the  Court  to  his  son,  James  Grahame,  Eisq. 
advocate  *.  Mr  Grahame  was  again  examined  before  the  Sheriff- 
substitute  of  Lanarkshire,  (25th  August  1835  f.) 

*  Being  interrogated,  inter  alii,  If  be  recollects  framing  the  disposition  in  imple- 
'meiit  of  the  sale  effected  under  the  articles  of  roup,  on  which  infeftment  afterwards 
followed  ?  depones,  That  he  cannot  recollect  the  drawing  out  the  said  disposition; 
but  he  has  not  the  slightest  doubt  that  such  a  disposition  was  prepared,  either  by 
him  or  by  one  of  his  clerks,  under  his  direction ;  and  that  the  ssme  was  regularly 
and  properly  subscribed  and  executed  by  the  said  Mary  Dun,  and  her  husband, 
James  Mason,  and  the  other  parties.  Interrogated,  Whether  the  twenty-one 
shillings  charged  in  the  account,  fur  agency  and  trouble  in  getting  the  disposition 
signed,  was  for  signing  as  notaries,  and  getting  the  deed  ratified  ?  declares,  Tbat 
he  cannot  now  distinctly  recollect.  Interrogated,  respecting  the  instrument  of 
sasine  in  favour  of  James  Merry,  of  which  an  extract  is  produced?  declares,  Tb^t 
he  cannot  recollect  the  expeding  of  the  sasine,  but,  from  the  entries  in  his  books, 
he  has  not  the  slightest  doubt  that  it  was  regularly  expede.  Being  interrogated 
respecting  the  circumstances  of  the  defender,  Mary  Dun,  having  been  able  to 
subscribe  her  name  in  the  year  1787»  and  of  her  being  unable  to  subscribe  her 
name  in  1791,  and  having  then  recourse  to  notaries  to  subscribe  for  her  ?  depone^ 
Tbat  he  has  found  it  a  common  thing  for  young  persons  in  the  working  ciasses, 
who  have  received  an  imperfect  education,  to  be  able,  when  young,  to  make  a 
shift  to  subscribe  their  name,  but  in  a  short  time  thereafter,  from  not  having  oc- 
casion to  write,  or  from  coarse  labour,  to  become  unable  to  write,  and  to  be 
obliged  to  have  recourse  to  subscribing  by  notaries. 

.  f  Being  shewn  the  original  articles  of  roup.  No.  27.  of  process,  depones.  That 
he  observes  that  the  term  of  payment  of  the  price  is  llth  November  1790;  and 
on  turning  to  the  day-book  now  produced,  he  finds  entries  of  the  following  tenor : 

*  llth  November  1790. — Successors  of  James  Crawford:  Drawing  disposition 
'  by  Mary  Dun  and  Marion  Brown,  with  consent  of  their  respective  husbands,  to 
*  James  Merry,  of  the  subjects  near  Meal  Market,  7  pages, 

'  13th  November  I790.^-Succe8sor8of  James  Crawford:  Extending  disposition 
'  by  Mary  Dun  and  others,  to  James  Merry,  ... 

*  Stamped  paper,  -  -  •  -  -  -05     2* 
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Tbe  defender  contended  that  the  tenor  of  the  deeds  in  question  _2\  Not.  \63Si 
had  not  J)een  proved.     The  pursuer  had  not  eondescended  on  the    ^^^v^^ 

Dsmcs  of  the  writer  or  witnesses.     No  person  had  seen  the  dispo-  ^i^Mwo,^**" 

I    ■  _  I  — 

And  the  copies  of  said  entries,  now  iaierted  in  this  deposition  as  above,  have  been 
compared  by  the  deponent  and  commissioner  with  the  original  entries  in  the  day- 
book, and  foand  to  be  correctlj  taken  therefrom.  Depones,  That  the  disposition 
mferred  to  In  said  entries  applies  to  the  subjects  referred  to  in  said  articles  of  roup, 
■ad  whieh  dispoaltioo  had  been  prepared  in  the  view  of  a  settlement  a|  the  term 
of  psjmeni  of  the  price  of  said  subjects,  it  being  common  enough  to  have  deeds 
prepared  some  time  before  the  transactions  are  settled.  Depones,  That  in  post« 
iog  the  entry  as  to  the  extending  of  the  disposition  from  the  day-book  into  the 
ledger,  it  appears  to  have  been  entered  in  the  ledger  in  the  same  line  with  the 
cacry  as  to  the  drawing  of  the  disposition  under  date  ISth  November  1790,  but 
afterwards  atniek  out,  as  appears  in  the  copy  of  said  account  on  the  preceding 
p^  hereof:  That  all  the  entries  in  the  account  inserted  in  the  ledger  subsequent 
to  the  entriea, '  atamped  paper,'  <  clerk  for  extending,'  appear  to  have  been  writ- 
ten at  one  and  the  same  time,  and  in  a  more  hurried  manner  than  the  other 
eotries.  Deponea,  That  after  having  examined  his  day-book,  of  date  3 1st  May 
1791,  and  for  some  days  prior  and  subsequent  to  that  date,  he  does  not  find  in 
said  day-book  any  of  the  entries  in  the  account  before  copied  subsequent  to  the 
extending :  That  he  accounts  for  this  from  the  circumstance  that  the  entries  in 
the  ledger  subsequent  to  the  words,  '  stamped  paper,'  and  *  clerk  for  extending,* 
leem  to  have  been  entered  by  the  same  hand,  and  at  the  same  time,  and  on  31st 
Kay  1791,  when  the  parties  appear  to  have  settled  in  terms  of  the  doquet  sub- 
joined  to  said  account,  which  doquet  seems  also  to  be  written  by  the  same  hand, 
and  at  the  aame  time  with  that  part  of  the  said  account  just  referred  to:  That 
said  part  of  the  account  and  doquet  are  written  in  a  good  hand,  but  apparently 
in  a  great  hurry,  as  the  parties  were  probably  waiting  to  have  said  account  fully 
nade  out  and  doqueted,  and  the  transaction  closed.  Depones,  That  the  day- 
book produced  contains  an  entry  of  the  following  tenor :  *  James  Merry,  8th 
'  June  1791.  Paid  officer's  dues  and  instrument  money  at  infefting  you  in  the 
'  subjecu  disponed  by  Mary  Dun  and  her  husband,  &c.  to  you,  3s.  :*  That  the 
satd  entry  applies  and  could  apply  to  nothing  else  than  the  infeftment  on  the  dis- 
poution  by  Mary  Dun  and  her  husband,  &c  to  the  pursuer's  father,  before  referred 
to.  Interrogated,  Whether  the  deponent,  from  the  entries  in  his  books,  above 
spoken  to,  and  from  his  recollection,  knows  that  the  transactions  described  in  the 
eatries  actually  took  place,  and  that  the  disposition  by  Mary  Dun,  &c,  in  favour 
of  the  pursuer's  father,  was  executed  of  the  date  of  the  doquet  above  mentioned, 
via.  3 1st  May  1791  ?  depones,  That  he  has  no  doubt  that  the  said  transactions  so 
took  place,  and  that  the  said  disposition  was  so  executed.  Interrogated  for  the 
defender,  and  shewn  an  entry  contained  in  the  account  above  referred  to,  taken 
from  ledger.  No.  9,  folio  72,  in  the  following  terms:   ^  1790,  Nov.  IS.    Agency 

*  in  the  sale  of  this  tenement ;  much  trouble  in  getting  disposition  executed,  && 
'  L.  1,  Is.'  And  being  interrogated.  How  he  has  deponed  that  the  disposition  was 
not  executed  until  3lst  May  1791,  when  the  transaction  was  settled?  depones^ 
That  he  thinks  that  this  question  has  been  substantially  answered  already ;  but 
he  repeats,  that  the  words  written  immediatdy  after  Sov.  IS.  1790  are,  *  drawing 
'dispoijtion,  &c  by  Mary  Dun  to  James  Merry,  and  eatS  stamped  paper,'  *  clerk 

*  for  extending ;'  and  then  follows,  in  a  different  hand,  in  different  ink,  and  apparent* 
ly  written  at  a  difierent  time,  the  whole  of  the  rest  of  the  account,  beginning  with 
the  words,  *  agency  in  the  sale,'  &c.  and  which  appears  to  have  been  all  written  at 
At  sane  time  at  the  date  of  the  doquet  of  the  account,  viz.  3lst  May  1791. 


A 
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21  Not.  1835.  sition  Subscribed,  or  seen  it  after  it  was  subscribed.  There  was  no 
^^^V^^    evidence  that  either  of  the  deeds  in  question  had  ever  existed ;  and 

or^Moson^""  that  being  the  case,  there  could  be  no  evidence  of  their  destruction. 
Even  if  the  deed  had  existed,  there  was  no  scroll  or  relative  writing^ 
to  shew  that  it  contained  a  clause  of  warrandice  or  other  essential 
clauses  libelled.  The  presumption  undoubtedly  was,  that  the  sup- 
posed granter  of  the  disposition  would  have  signed  it  herself,  if  it 
had  been  signed  at  all.  There  had  been  a  verdict  of  a  jury  sub-^ 
stantiating  her  subscription  to  a  deed  a  very  few  years  before.    Mr 

Interrogated,  What  date  said  article  of  agency,  &c.  bears  ?  depones.  That  it  might 
be  supposed  that  said  article  of  agency,  &c.  was  of  the  same  date  as  the  preced- 
ing three  articles,  viz.  12tb  Nov.  1790;  but  from  the  reasons  which  the  deponent 
has  before  stated,  he  has  no  doubt  that  said  article  of  agency,  &c.  was  written  on 
01  St  May  1791,  the  date  of  the  doquet  of  the  account.  Being  desired  to  look 
at  the  preceding  article  in  the  account,  *  clerk  for  extending,*  and  to  say  whether 
that  entry  is  not  of  the  same  handwriting,  written  with  the  same  ink,  and  at  the 
same  time  with  the  following  articles  for  agency,  &c.  depones.  That  the  words, '  clerk 
*  for  extending,'  are  written  more  hurriedly  than  the  articles  above  it,  but  apparent* 
ly  with  the  same  ink,  and,  he  thinks,  must  have  been  written  at  the  kame  time. 
interrogated,  Whether,  if  the  disposition  had  been  duly  ratified  by  the  defender 
before  a  justice  of  the  peace,  and  notaries  required  to  sign  the  deed  and  the  rati- 
fication  for  her,  there  would  have  been  an  entry  in  the  deponent's  books  for  draw- 
ing and  extending  the  ratification,  and  for  the  notaries'  fees  ?  depones,  That  the 
deponent  has  no  specific  recollection  of  the  manner  in  which  the  business  was 
executed,  farther  than  what  is  suggested  by  the  entries  in  the  books ;  but  from 
these  entries,  and  the  recollections  they  suggest,  the  deponent  has  no  doubt  that 
the  whole  business  was  regularly,  fairly  and  duly  executed,  and  he  knows  that  he 
bad  a  great  deal  more  trouble,  and  spent  more  time  than  is  stated  in  the  entries 
in  the  books,  and  that  the  article  ending  in,  *  much  trouble  in  getting  disp** 
'  executed,'  &c.  might  have  been  a  great  deal  fuller  stated,  and  higher  chained 
than  it  is  in  the  account.  Whether  the  deponent,  from  his  general  knowledge 
of  the  business,  and  his  memory,  when  now  assisted  by  the  entries  in  his  books, 
can  depone  positively  that  the  deed  in  question  was  signed  by  notaries  for  her, 
viz.  Mary  Dun,  because  she  could  not  write,  or  whether  she  herself  subscribed  the 
deed  ?  depones.  That  he  cannot  recollect ;  but  that  in  the  course  of  the  last  forty 
years,  the  deponent  has  signed  as  a  notary  to  numberless  deeds  and  ratifications; 
but  at  present  he  recollects  only  one  of  these  cases,  which  made  an  impression  od 
his  mind,  from  the  circumstance  of  its  having  been  dangerous  to  go  near  the  per- 
son, who  was  labouring  under  putrid  fever :  That  the  deponent  thinks  it  right  to 
add,  that  as  he  never  intended  to  charge  the  parties  in  question  fully  for  all  the 
business  he  was  employed  to  do  for  them,  he  paid  little  regard  to  entering  all  the 
articles  of  time  and  trouble  for  which  they  might  have  been  charged  in  his  books. 
Being  specially  interrogated.  Upon  what  ground  the  deponent  has  deponed  that  the 
deed  in  question  was  executed  upon  31st  May  1791.  seeing  that  the  defender's 
agent  can  find  no  entry  in  the  deponent's  books  of  the  payment  of  the  price  of 
the  property  in  question  ?  depones.  That  the  deponent's  causa  scientise  appears 
from  the  previous  parts  of  this  deposition,  and  those  formerly  emitted  by  him. 
Interrogated,  Whether,  about  forty  years  ago,  it  was  a  practice  among  men  of 
business  to  dispense  with  the  ratification  of  deeds  by  married  women,  in  matters  of 
small  amount  ?  depones.  That  there  was  such  a  practice ;  but  it  was  by  no  means 
—  uniform. 
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Graluune  oould  not  state  that  the  deed  in  question  had  been  signed  81  Not.  1835. 
by  ootaries ;  and  the  explanation  of  this  matter,  as  given  by  him,     ^^"^V^ 
was  a  mere  general  proposition,  having  no  specific  application  to  ^*^j[[|[s^,  ^^ 
the  case  in  hand.     The  entry  in  Mr  Grahame's  books,  in  Novem- 
ber 1790,  was  no  proof  that  a  deed  bad  been  executed  in  May 
1791.    The  extract  of  the  sasine  would  not  satisfy  the  production 
JO  a  redoction-improbation :   even  as  an  extract  it  did  not  shew 
that  it  contained  a  doquet  of  the  tenor  libelled,  in  respect  of  the 
ptactice  above  stated,  in  so  far  at  least  as  to  prove  the  tenor  of  the 


The  Courty  however,  concurred  in  sustaining  the  adminicles.        Judgment 

Lord  Balgray* — I  am  satisfied,  on  examining  Mr  Grahame's 
books,  and  the  extract  of  the  sasine,  that  the  disposition  was  exe« 
cated  of  the  date  it  bears,  in  the  way  and  manner  set  forth  in  the 
sommons. 

Lord  President — I  am  of  the  same  opinion.  No  doubt  there  is  Opinion  of 
lome  confusion  and  diflSculty  in  the  case ;  but  this  has  been  in  a  ^^uru 
great  measure  occasioned  by  the  defenders  remaining  inactive  for 
thirty-seven  years,  and  allowing  the  pursuer  to  continue  in  posses* 
lion.  In  regard  to  the  entry  in  Mr  Grahame's  books,  and  the  ac- 
coQDt  of  the  matter  given  by  him,  I  certainly  must  say  that  it  U 
surprising  he  should  have  remembered  this  trifling  transaction  so 
accurately  as  he  has  done.  It  has  been  noticed,  as  an  awkward  cir- 
cumstance, that  Mr  Grabame  should  have  stated  at  the  jury  trial 
that  the  defender  signed  the  contract  with  her  own  hand  ;  whereas 
he  now  states  that  she  could  not  write  at  the  date  of  the  disposition, 
aod  that  it  was  necessary  to  have  it  signed  by  notaries.  I  am  not 
stall  surprised,  however,  at  this  statement,  after  seeing  Mary  Dun's 
subscription.  If  I  had  been  her  agent,  I  would  not  have  taken 
such  a  signature :  it  is  not  writing.  Having  made  such  a  signature 
as  Ibis,  I  would  consider  it  most  natural,  and  indeed  necessary,  that 
she  should  subscribe  by  notaries.  When  I  consider  the  strong  admi- 
aides  which  are  produced  here,  and  particularly  the  sasine  by  the 
town  clerky  expede  and  recorded  in  the  usual  way,  I  would  not 
have  the  least  doubt,  sitting  as  a  juryman,  that  this  disposition  was 
executed. 

Lord  Gitties. — I  am  not  going  to  differ  from  your  Lordships  as 
to  the  probability  of  this  disposition  having  been  executed.  My 
doubts,  however,  as  to  the  manner  in  which  it  was  executed,  are 
very  great.  The  articles  of  roup  are  signed  by  the  husbands,  and 
not  by  die  wives.  This  was  a  clumsy  proceeding.  What  proof  is 
there  that  they  did  not  also  execute  the  disposition  ?  Unless  it  was 
signed  by  the  wife,  or  notaries  were  employed,  it  was  good  for  no- 
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£1  Not.  1835.  thing.     What  eridence  is  there  that  the  wife  signed  by  notaries? 
^^V^^    Mr  Orahame's  books  do  not  establish  that  notaries  subscribed :  there 

or^MLoiu  ""  ^^  "^  charge  for  notaries :  no  mention  of  notaries  in  any  part  of  the 
,  - —        books.     Does  Mr  Grahame  swear  that  notaries  were  actually  em- 

Court?"  ^  ployed  ?  AH  that  he  says  is,  that  in  point  of  form  they  would  be 
necessary.  My  difficulties  are  very  great  as  to  the  whole  of  this 
proving  of  the  tenor.  As  to  Mr  Grahame's  books,  you  are  called 
on  to  judge,  not  so  much  from  the  books  themselves  as  they  stand, 
as  on  a  correction  of  these  books.  You  must  take  them  as  admi^ 
nicies,  not  as  they  are  ;  but  you  must  correct  them  by  your  own  ob-* 
servations,  and  by  inference  from  Mr  Grahame's  depositions  on  the 
subject     This  is  going  to  a  great  extent  in  proving  the  tenor. 

Lard  President — I  certainly  see  the  difficulty  which  has  been  sta- 
ted. It  is  not  so  remarkable  that  the  husband  should  have  signed 
the  articles  of  roup,  because  it  was  a  kind  of  act  of  administration. 
The  reason  why  there  is  no  charge  for  notaries  may  have  been,  that 
Mr  Grahame  may  have  been  one  himself;  and  it  is  extremely  proba- 
ble, in  the  circumstances,  that  he  would  make  no  charge.  Consider* 
ing  the  whole  circumstances,  though  certainly  I  have  difficulties  about 
it,  I  am  inclined  to  think  the  tenor  proved. 

Lord  Mackenzie. — I  think  this  a  weak  case,  but  still  that  there 
is  evidence  enough.  I  think  the  casus  amissionis  of  great  impor* 
tance.  If  no  good  reason  had  been  assigned  why  the  deed  was 
amissifig,  and  there  was  reason  to  think  the  disposition  had  been 
fraudulently  put  away,  in  order  to  substitute  a  proving  of  the  tenor 
for  a  bad  deed,  I  should  have  felt  a  greater  degree  of  jealousy  on 
the  subject ;  but  that  does  not  appear  to  be  the  case  here.  When 
you  get  rid  of  that,  you  get  rid  of  the  difficulty.  This  was  a  per* 
son  who  might  either  say  she  could  or  could  not  write.  Looking 
to  the  signature  before  us,  there  is  certainly  nothing  surprising  in 
her  having  allowed  it  to  be  done  by  notaries.  The  very  nature  of 
the  former  signature  would  lead  to  this.  I  don't  deny  there  is 
something  in  what  Lord  Gillies  has  mentioned ;  yet  I  think  it  was 
very  natural  the  husband  should  sign  the  articles  of  roup.  They 
might  grudge  the  expense  of  notaries,  when  the  articles  were  to  be 
immediately  covered  over  and  homologated  by  a  subsequent  writing* 
I  don't  think  it  is  to  be  inferred,  because  the  parties  took  their  ha^ 
zard  as  to  the  articles  of  roup,  that  they  would  do  the  same  with  the 
disposition.  On  the  whole  I  think  the  disposition  was  executed, 
and  that  we  may  hold  the  essentials  as  restored. 

Act  Dean  of  Fac.  f  Hope. J  Alt,  Whighamt  P0nney»  T.  Darling,  Pursuer** 

Agent.        Jam€»  Tat/lor,  Defender's  Agent.         iS.  Clerk. 

c. 
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SECOND  DIVISION. 
No.  VIII.  2\8t  November  1835. 

HUGH  6AIRD  Junior 
against 

JAMES  CORBETT  and  Others,  (John  Coebbtt's  Repre- 

SEMTATIVES.) 

Guarantee. — Circumstances  in  which  a  letter  offfuarantee  was  held^ 
from  its  terms  and  the  subsequent  conduct  of  the  parties^  to  be  limits 
edto  a  specif  tnauaetion. 

In  Aagiist  1827,  the  Lnggieside  Distillery  Company  proposed  to  Narrative. 
deal  witb  the  parsuer,  Mr  Baird»  for  being  supplied  with  malt  in  the 
coarse  of  their  business.  The  pursuer  having  agreed  to  transact 
with  them,  the  Distillery  Company  obtained  from  John  Corbett,  the 
defenders'  aothor,  and  delivered  to  the  pursaer,  a  letter  of  guarantee 
in  these  terms :  <  To  Hugh  Baird  Junior,  Hamilton  Hill.     Sir,  I 

*  hereby  guarantee  the  payment  of  any  quantity  of  malt  that  may 

*  be  furnished  by  you  to  the  Luggieside  Distillery  Company  to  the 
f  extent  of  L.98 :  6  :  8  sterling;  and  I  am.  Sir,  your  most  obedient 
'aenrant,  (Signed)  John  CoRBSTr.  Luggiesidcy  by  Kirkintilloch^ 
'  Vltk  Auffust  1827.'  A  few  days  after  the  date  of  the  letter,  mah 
to  the  value  of  L.08»  10s.  was  furnished  to  the  distillery,  for  which 
the  company  granted  a  bill  at  three  months.  On  the  Qlst  Septem^ 
ber  1827,  the  pursuer  made  a  further  furnishing  of  malt  to  the 
company,  amounting  to  L.80,  which  was  paid  for  in  cash,  on  the 
29th  of  the  same  month.  On  the  8th,  9th  and  10th  October  1827, 
sod  during  the  currency  of  the  bill  for  the  original  furnishing, 
another  furnishing  was  made  by  the  pursuer  to  the  company,  of  fifty 
boils  malt,  amounting  to  LnIOO,  which  it  was  proposed  to  pay 
for  in  cash,  but  which  was  not  paid,  and  became  the  subject  of  this 
action.  On  the  14tli  November  1827,  John  M'Gowan,  one  of  the 
partners  of  the  Luggieside  Distillery,  wrote  to  the  pursuer  in  these 
terms  :  *  Dear  Sir,  I  see  that  our  bill  falls  due  on  the  2dd.     As 

*  the  guarantee  you  hold  is  a  general  one,  I  wish  to  know  if  yon  will 
<  have  malt  ready  to  replace  it  when  it  is  paid.  Will  you  be  s6 
'kind  as  to  give  an  answer  by  my  young  man,  and  a  sample  df 

*  your  malt  and  price  ?  (Signed)  <  John  M^Gowan,  for  Luggieside 

*  Distillery  Company.  14^t  November  1827.'  No  more  furnishings 
were  made,  but  the  original  bill  was  duly  retired. 
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bett  and 
Others, 


SI  Nov.  1835.  The  pursuer  thereafter  constituted  the  debt  arising  out  of  the 
last  transaction  against  the  company,  and  the  parties  were  duly 
charged.  He  then  brought  the  present  action  to  recover,  under  the 
letter  of  guarantee,  payment  of  the  L.100,  the  price  of  the  last  fur- 
nishing. 

It  was  pleaded  in  defence,  1  •  That  the  letter  of  guarantee  applied 
to  a  single  specific  furnishing  of  L.9d :  6 : 8 ;  that  the  furnishing 
having  been  made  and  paid  for  when  the  bill  was  retired,  the  gua- 
rantee became  extinguished.  2.  The  furnishing  unpaid  was  made 
during  the  currency  of  the  bill  for  the  original  furnishing,  and  so 
could  not  have  been  made  on  the  faith  of  that  guarantee,  which 
was  manifestly  exhausted  at  the  time. 


Lord  Ordi- 
nary's Interlo- 
cutor. 


Note. 


The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
note : 

<  The  Lord  Ordinary  having  considered  the  closed  record,  and 
heard  counsel  for  the  parties  thereon,  sustains  the  defences,  as^ 
soilzies  the  defender  from  the  conclusions  of  the  libel,  finds  no 
expenses  due,  and  decerns.' 

Note, — ^  The  question  here  is,  whether  the  letter  of  guarantee 
founded  on,  be  a  continuous  guarantee,  or  only  for  a  single  trans* 
action.  The  use'  of  the  word  any  in  such  letter  is  no  doubt  im- 
portant, but  can  scarcely  be  held  to  be  decisive :  It  does  admit 
of  a  construction  importing  a  single  transaction  only,  and  circum- 
stances may  control  its  more  general,  perhaps  its  more  usual  mean- 
ing. Now,  a  guarantee  to  the  extent  of  L.9d :  6 :  8  would  be  a 
singular  limitation  of  a  continuous  guarantee,  and  no  explanation 
was  attempted  as  to  why  such  a  sum,  instead  of  L.100,  or  some 
round  number,  was  introduced  into  it.  If  a  single  transaction  on- 
ly was  in  contemplation  of  the  parties,  the  reason  is  obvious ;  and 
accordingly  a  quantity  of  malt,  exceeding  only  by  a  few  shillings 
this  sum,  was  furnished  on  credit  just  four  days  afterwards,  for 
which  a  bill  is  granted.  During  the  currency  of  this  bill,  an-* 
other  quantity  is  furnished  on  21st  September,' which,  however,  is 
a  cash  transaction,  and  accordingly  payment  is  made  by  cash  on 
the  29tb ;  and  in  this  transaction  the  pursuer  plainly  did  not  rely 
on  the  guarantee.  On  8th,  9th  and  10th  October,  fifty  bolls  of 
malt  are  also  furnished ;  but  the  entry  in  the  books  of  the  pursuer 
also  shews  that  this  was  a  cash  transaction,  and  of  course  that  the 
pursuer  did  not  then  rely  on  the  guarantee  for  its  payment,  which 
was  still  protecting  the  original  furnishing,  the  bill  for  which  was 
not  payable  for  five  weeks  yet  This  then  affords  no  proof  that 
the  pursuer  understood  tliis  as  a  continuous  guarantee,  and  acted 
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'  00  the  &ith  of  its  being  so.     The  letter  of  14th  November  from  21  Not.  IS39, 

*  Mr  M^Gowan  seems  rather  to  imply  that  this  was  the  first  time     ^^;^V^^ 

'  the  parsaer  was  called  upon  to  hold  it  as  a  general  guarantee,  but  ^^eu^and    ^'^ 
'  he  did  not  at  this  time  at  least  act  upon  that  understanding.  Otben. 

^  Upon  the  whole,  the  Lord  Ordinary  is  of  opinion,  that  the  more   ^^^ 
^  natural  construction  of  this  document  is,  that  it  applied  to  the 
^  single  transaction  about  which  the  parties  were  treating  at  the 

*  time,  and  that  the  conduct  of  the  pursuer  in  subsequent  transac*- 
^  tions  rather  shews  that  this  was  the  interpretation  he  put  upon  it 

*  himself.  At  the  same  time,  as  the  defender  might  easily  have 
<  made  his  letter  unambiguous,  leaving  no  room  for  doubt  or  dis- 

*  eoasion,  expenses  have  not  been  given.     It  was  said  at  the  bar, 

*  that  if  he  meant  to  be  liable  only  for  this  transaction,  he  might 

*  have  been  a  party  to  the  bill.     But  many  mercantile  men  will 

*  giant  a  letter  of  guarantee  who  will  not  put  their  name  to  a  bill. 
'  It  is  disadvantageous  to  them  to  have  their  names  on  bills  in  the 
f  circle,  except  for  their  own  transactions;  besides,  they  become 
'  liable  to  summary  diligence,  and  lose  the  benefit  of  discussion.' 

The  pursuer  having  redaimed,  the  Court,  upon  advising,  were  di- 
vided in  opinion,  the  Lords  Justice-Clerk  and  Meadowbank  con- 
sidering the  guarantee  to  be  of  a  general  nature.  The  Court  ac- 
cordingly ordered  minutes  of  debate,  with  a  view  to  consult  the 
other  Judges. 

The  fVLnuet  pleaded — The  letter  of  guarantee  was  not  limited  to  Punyer's 
a  particular  transaction.  It  contains  no  restrictive  expressions ;  on  ^^^^ 
the  contrary,  it  b  framed  in  terms  that  have  been  invariably  used 
by  parties,  and  enforced  by  courts,  as  constituting  a  general  and 
standing  guarantee.  The  expression  <  any*  has  always  been  held 
ss  strongly  indicating  an  obligation  of  this  comprehensive  nature, 
(English  authorities,)  Mason,  2.  Campb.  436;  12.  Eastj  227;  2. 
Campb.  413;  3.  Campb.  220.  (Scotch  authorities,)  1.  BeOy  373; 
Sir  William  Forbes  and  Co.  v.  Dundas,  4th  June  1830.  (English 
authorities,)  2.  Saunders^  403-1 1 ;  Fell  on  Guarantee,  09-100.  The 
letter  ought  to  be  liberally  construed  for  the  pursuer;  Hargreave, 
6.  Bing.  248-9. 

Pkadedfir  the  defenders — According  to  the  settled  rule  of  law,  Defenders' 
the  only  inquiry  in  regard  to  such  letters  is,  what  was  the  true  and  ^^^^^ 
finr  intention  and  understanding  of  the  parties  at  the  time  they  en- 
gaged in  the  transaction?  I.  Bett,  373;  Rankine  v.  Murray,  15th 
May  1812,  F.  C.     (English  authorities,)  Fell,  98;  2.  Saund.  403- 


30 


DECISIONS  OF  THE 


No.  & 


SI  Nov.  183S.  414;  6.  EasL  507,  Letters  of  guarantee  ougkt  to  be  favourably 
^^^*V^^    interpreted  for  the  cautioner ;  Houston's  Executors  v*  Speirs,  4th 

fett'lid  ^"^  ^^^^^  1820,  affirmed;  Ross  v.  Greig,  11th  Feb.  1884.  (English 
authoritiesi)  5.  Bingh.  485;  3.  B.  and  A*  593;  1.  Cra,  and  M.  48. 
The  cases  referred  to  by  the  pursuer  applied  to  guarantees  con- 
ceived in  terms  of  a  general  and  unlimited  kind.  The  conduct  of 
the  parties  in  their  subsequent  dealings  shewed  that  the  letter  was 
limited  to  the  first  transaction. 


Others. 

Defenders* 
Pleas. 


Opinion  of 

Consulted 

Judges. 


Jud^ent 


The  Consulted  Judges  returned  this  opinion :  <  We  are  of  opi* 
nion  with  the  Lord  Ordinary,  that  the  guarantee  in  this  case  can- 
not be  considered  as  a  current  continuous  credit,  but  one  limited 
to  the  specific  goods  then  furnished  or  ordered.  We  are  of  opi- 
nion that  the  very  special  amount  of  the  sum  mentioned,  L.98 : 6 : 8; 
seems  strongly  to  point  at  some  predse  and  limited  order  for 
goods,  and  not  to  a  general  current  credit,  which,  as  most  usoai; 
if  not  general,  wopid  have  been  expressed  in  round  numbers ;  and 
this  is  strongly  corroborated  by  the  fact,  that  as  soon  as  the  credit 
for  this  L.98 : 6 : 8  was  exhausted,  the  parties  proceeded  to  deal 
on  the  footing  of  ready  money,  or  cash  payments,  which  seems  to 
be  quite  inconsistent  with  the  notion,  that  there  was  all  the  while 
a  subsistent  current  guarantee.  Besides,  if  we  bad  any  doubt, 
then,  when  there  is  doubt  or  ambiguity  in  sudi  a  letter  of  credit, 
the  construction  ought  to  be  in  favour  of  the  cautioner/ 


At  the  final  advising,  the  Courts  consistently  with  the  foregoing 
opinion,  assoilzied  the  defenders,  Lord  Meadowbanlc  adhering  to 
his  former  opinion.  After  some  discussion,  the  defenders  were 
found  entitled  to  expenses,  (the  Lord  Justice-Clerk  dissenting,)  not 
only  since  the  date  of  the  Lord  Ordinary's  interlocutor,  but  also  to 
the  expenses  previously  incurred. 

ZiOrd  OrdioAry,  Mtdw^n.  Aet.  Dtan  of  Fac»  (Hoff)  and  Nea»H,  All* 

Rutktrfurd  and  Pennetf.  Hugh  Handy  side,  W.  S.  Pursuer's  Agent 

Stewart  j-  Sprott,  W.  S.  Defenders'  AgenU.         T.  Clerk. 

R. 
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SECOND  DIVISION. 
No.  IX.  2Ut  November  1835. 

RONALD  MENZIES  and  Tutors 

against 
STEVENSON  and  Others,  (Menzies's  Representatives). 

Marriags. — Process. — Action  ofredvcHon  of  a  decreet  ofdivoreei 
pnmonmced  by  the  Commissaries  of  Edinburgh^  brought  beyond  year 
smd  day  after  the  date  of  the  decreety^-foimd  to  be  incompetent. 

Qvesfiofi,  Wliether  a  patrimonial  interest  will  entitle  third  parties^ 
efter  Hit  death  of  the  party  divorced^  to  reduce  the  decree  of  divorce* 

Stewart  Menzies  of  Culdares  granted,  in  feiroar  of  his  brother,  Narrative. 
John  Henry  M^Naughton  Menzies,  who  was  otherwise  unprovided 
for,  a  bond  of  annuity  for  L.lOO,  and  also  invested,  in  trust,  L.4000) 
heritably  secured,  for  behoof  of  John  and  his  children,  if  he  should 
liave  any.  The  trustees  were  directed  to  pay' to  John  the  yearly 
interest  of  this  sum,  to  pay  to  his  widow,  in  case  he  should  leave 
one,  a  jointure  not  exceeding  L.lOO  a-year,  and  in  the  event 
of  his  leaving  children,  to  divide  the  capital  sum  equally  among 
them;  bat  in  the  event  of  his  leaving  a  widow  and  no  children,  or 
Reither  a  widow  nor  children,  then,  and  in  either  of  ihese  eventr, 
the  L.4000  to  revert  and  be  payable  to  Stewart  Menzies  and  his 
heirs,  from  and  after  John's  death,  bat  subject  to  the  payment  of 
his  widow's  annuity,  should  he  leave  one.  John  Menzies  married 
Eupbemia  Christie  in  1616,  and  was  said  to  have  deserted  her  in 
three  months.  As  was  alleged  by  the  pursuers,  a  collusive  arrange- 
ment was  afterwards  made  by  John  Menzies  and  Euphemia  Christie, 
and  one  Mary  Henderson,,  with  a  view  to  her  obtaining  a  dissolu*- 
tion  of  the  marriage ;  and  a  postnuptial  contract  was  entered  into  in 
1821,  securing  to  her  an  annuity  of  L.55,  in  the  event  of  her  sur- 
Vivanoe.  In  1822,  Euphemia  Christie  obtained  decree  of  adherence, 
in  absence,  against  John,  and  in  March  1824  obtained  a  decree  of 
diyoree,  also  in  absence.  John  had  no  issue  by  this  first  marriage. 
lo  May  1824  John  Menzies  married  Mary  Henderson,  by  whom 
lie  bad  three  children.  He  died  in  1832,  survived  by  Euphemia 
Christie,  Mary  Henderson  and  the  three  children.  Euphemia 
Christie  married  and  had  children  subsequent  to  the  divorce  from 
*Mf  Menzies. 
'    As  the  L,4000  would,  in  the  eveAt  of  John  hnving  died  childless^ 
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21  Not.  1835.  revert  to  Ronald  Menzies  of  Culdares,  the  son  of  Stewart  Menzies, 

^"'^V^^    his  tutors,  on  the  ground  that  the  divorce  by  Euphemia  Christie  had 

TutoM  v.*"      ^^^^  obtained  in  absence,  by  a  collusive  transaction,  to  which  Mary 

Stevenson  and  Henderson,  the  second  wife,  was  a  party,  raised  an  action  of  reduc- 

^^  tion  of  the  decrees  of  adherence  and  divorce,  containing  concla- 

Narrative.       sions  declaratory  of  the  illegitimacy  of  the  three  children,  he  called, 

as  defenders,  Mr  Stevenson,  trustee  under  a  settlement  executed 

by  John  Menzies,   Mary  Henderson  the  widow,  and  her  three 

children  and  their  tutors. 

The  action  was  met  by  certain  preliminary  defences.  In  parti- 
cular, the  defenders  pleaded,  1.  No  process,  Euphemia  Christie 
not  being  a  defender ;  2.  No  title  to  pursue ;  3.  The  action  was 
incompetent,  more  than  year  and  day  having  elapsed  since  the  de- 
creet of  divorce  was  pronounced;  Donald  v.  Thorn,  16th  May  1823; 
4.  Action  barred  by  death  of  John  Menzies,  and  second  marriage 
of  Euphemia  Christie ;  5.  Proof  of  collusion  excluded,  an  oath  of 
calumny  having  been  taken ;  Greenhill,  2.  Sk.  App.  435. 

The  Lord  Ordinary  ordered  cases,  and  thereafter  reported  the 
cause  to  the  Court 


Defenders* 
Pleas. 


The  defenders,  in  support  of  the  third  defence,  founded  upon  the 

<  Instructiounis  to  the  Commissaris  of  Exlinburgh'  in  1563,  articles 
18»  19  and  20,  and  which  were  ratified  by  Parliament,  5th  June 
1592,  and  1st  July  1606;  Bdlfmr^  659,  665;  AdL  of  Sed.  1666, 
p.  97.     In  Donald  v.  Thorn,  16th  May  1823,  the  Court  <  found 

<  reduction  of  the  decreet,  by  the  Commissaries,  of  absolvitor  in  a 

<  declarator  of  marriage,  not  competent  after  year  and  day.'  In  that 
case,  a  prior  judgment  by  Lord  Reston,  in  the  case  of  Gardner, 
18th  May  1817,  to  the  same  effect,  was  quoted,  and  which  appear* 
ed  to  have  proceeded  both  on  the  regulations  and  the  practice,  and 
particularly,  <  in  respect  that  the  pursuer  has  pointed  out  no  in* 

<  stance  of  a  decreet  of  the  Commissary  Court  in  a  consistorial  ques* 
*  tion  being  brought  under  reduction  beyond  year  and  day  from  the 

<  date  of  the  sentence.' 


Purtuer's 
Fleas. 


To  which  the  pursuer  answered — That  in  the  case  of  Donald 
there  were  two  other  good  defences,  each  of  them  conclusive.  The 
Instructions  were  addressed,  not  to  the  Court  of  Session,  nor  even 
to  the  four  Commissaries  of  Edinburgh,  but  to  the  inferior  commis- 
aaries  throughout  Scotland.  Art  16.  evidently  applies  to  reducdoa 
of  decrees  of  inferior  commissaries  pursued  before  the  Commissaries 
of  Edinburgh,  and  not  to  decrees  of  the  Commissaries  of  Edinburgh 
pronounced  before  the  Supreme  Court;  see  ErsL  i.  5«  31.  Be- 
sides, John  Menzies  survived  year  and  day,  and  till  his  death  the 
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piusnera  bad  no  title.     Thus  the  limltatioD  of  the  right  of  reduc-  91  Nov.  183ft. 
tion  would  operate  against  a  party  ail  the  while  non  valeos  agere.      ^^<^'\^ 

MenzieA  and 
Tutors  V. 

Tke  Lard  JusHce^Clerk  referred  to  the  Notes  of  Lord  Reston*  in  Stevenson  and 
Gardnei^s  case,  and  said,  that  in  deciding  the  case  of  Donald  v.       ^"*_ 
Thorn,  the  Court  held  themselves  imperatively  bound  to  give  ejBTect  Opiniooof   ^ 
to  die  instructions ;  and  accordingly  found,  that  the  prescriptive    ^^^'  *       * 
limitation  of  year  and  day  applied  as  a  bar  against  the  reduction  of 
every  species  of  divorce. 

Lord  Meadowbank  concurred. 

Lord  Medwyn, — After  stating  the  facts,  his  Lordship  proceeded. 
I  think  the  third  plea  in  defence  is  well  founded.  It  is  plainly  con-' 
trary  to  natural  justice,  and  most  highly  inexpedient,  that  such  in<< 
leresting  questions  of  status,  on  which  the  peace  of  society  depends, 
should  remain  long  questionable.  The  instructions  to  the  Commis- 
suies^  1563,  provided  the  limitation  of  one  year  to  reduce  a  sen-  ~ 
teace,  and  1  am  surprised  at  this  being  questioned.  The  Ratifica- 
tioD  of  the  Commissariot  of  Edinburgh,  by  act  1592,  c.  64,  v.  d.' 
574,  ratifies  the  Instructions  to  the  said  Commissaries,  with  the 
injonctions  given  to  them,  declaring  the  said  jurisdiction  to  be  as 
ample,  of  the  same  force  and  authority  with  the  jurisdiction  of  the 
Sftid  officials  to  whom  they  succeeded*  In  1609  their  jurisdiction  and 
die  iojunctidns  were  again  ratified.  The  Canon  law  allowed  ten 
days  to  appeal  from  the  sentence  of  the  ecclesiastical  judge  to 
aoother,  adopting  one  of  the  Novels  of  Justinian,  (Nov.  23,)  De* 
€reL  ii.  Potm.  v.  L  p.  164;  and  it  was  required  to  follow  out  this 
s|>peal  within  a  year,  or  in  some  cases  two  years,  unless  the  judge, 
in  particular  cases,  fixed  a  different  period ;  Greff,  DecreL  v.  ii.  p.  167. 
When  the  progress  of  the  Reformation  led  many  to  despise  the 
proeess  of  etirsiog,  or  excommunication  by  the  church,  it  ^vas  enact- 
edf  by  1535,  c  9,  that  when  any  remained  forty  days  under  that 
sentence,  instead  of  caption  as  formerly  merely,  their  creditors 
sight  have  letters  of  four  forms  to  poind  or  distrain  their  goods. 
And  an  addition  was  made  by  tlie  act,  c.  36,  that  though  an  appeal 
was  entered^  if  the  appellant  did  not  bring  home  a  commission 
within  year  and  day,  cessante  justo  impedimenta,  the  poinding  might 
then  proceed,  notwithstanding  the  appeal,  on  caution  being  found 
before  the  Lords  of  Council  to  refund,  if  the  sentence  should  be 
retreated  by  the  judge-delegat  This  seems  to  have  led  to  the 
■doptioa  of  a  year  within  which  reduction  Tould  be  brought,  when 
the  Lay  court  of  the  Commissaries  of  fklinburgh  was  established,  and 
vhen  review  by  reduction  was  introduced,  as  in  other  civil  courts* 

The  summons  of  reduction,  or  retreating  the  sentence,  then,  must 
be  rnised  witfaiB  year  and  day,  as  it  was  proper  to  limit  the  right  of 

VOL.  XI.  c 
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tl  Nov.  Iftl5.  appeal  in  this  claat  of  caaea,  that  persona  might  not  remain  onoertain 
^^^V^^    of  their  statua  for  yean.     Now,  Stewart  Menziea  lived  more  than  a 

TutonTw***      y**'  *^^  *  ^*y  ^^^  ^®  decree  of  divorce ;  nay,  if  it  be  thought 

ai«v«nioii  and  there  was  no  interest  to  set  it  aside  till  after  the  birth  of  a  child 

*^**  under  the  second  marriage,  though  I  am  not  inclined  to  hold  this. 


Opinion  of     he  lived  more  than  a  year  after  that  event  without  bringing  a 

duction.  I  think  the  right  to  reduce  is  cut  off  by  this  prescription ; 
and  so  it  was  found  in  Donald  v.  Tbom,  16th  May  1823,  where 
reference  is  made  to  a  case  of  Gardner,  in  1818,  as  to  a  reduction 
of  a  decree  of  adherence  by  the  Commissaries.  The  husband  in 
that  case  died  before  it  was  advised  by  the  Inner*  House.  The 
necessity  of  such  a  rule  is  shewn  in  this  case,  where  both  partiea 
married  and  had  children, 

,  2.  But  there  is  another  ground.  I  greatly  doubt  if  the  law  admits 
of  a  third  party,  for  a  mere  patrimonial  interest,  to  pursue  such  a 
question  as  this,  affecting  not  his  own  status,  but  the  status  of  others* 
The  summons  calls  upon  the  defenders  to  bring  with  them  the  de- 
cree of  divorce  obtained  by  Eupbemia  Christie,  in  order  to  have  it 
set  aside.  Now,  this  is  her  decree,  at  her  own  instance,  and  for  her 
own  interest  No  person  can  be  custodier  of  it  but  herself;  and 
how  can  it  be  brought  into  Court  by  any  other  person  than  her,  or 
how  can  its  merits  be  inquired  into,  or  decree  given,  setting  it  aside, 
in  any  action  in  which  she  is  not  a  defender  ?  A  mere  patrimonial 
interest  will  not  give  a  third  party  an  interest  to  pursue  an  action 
of  divorce ;  the  heir,  for  example,  to  exclude  the  widow  from  her 
terce;  Clement  v.  Sinclair,  4th  March  1762,  and  Tough;  and  even 
an  action  of  divorce  stops  with  the  death  of  either  party.  It  did 
so  in  the  case  of  Gardner,  and  in  a  later  case,  which  created  con- 
siderable interest,  (Sir  James  Colquhoun's). 

The  heir  is  not  allowed  to  <^rry  on  such  an  action,  although 
it  has  been  commenced  by  his  predecessor.  It  is,  in  short,  so  per« 
•onal  an  action,  that  it  is  competent  to  no  other  but  the  imme-' 
diate  parties.  Now,  can  a  divorce,  when  obtained,  be  in  any 
other  situation  ?  Can  a  third  party  insist,  for  any  mere  patrimonial 
interest,  upon  setting  it  aside,  and  make  them  again  married  per- 
sons, and  this  too  after  the  death  of  the  parties  ?  If  death  has  ef- 
fected a  separation,  and  stops  the  pursuing  a  divorce,  must  it  not 
also  prevent  the  reduction  of  a  divorce,  so  as  to  declare  them  again 
married  persons,  when  the  status  cannot  exist,  owing  to  the  death  of 
one  of  them  ?  Whether  the  pursuers  could  have  raised  a  declarator 
of  bastardy  against  the  children,  in  which  the  effect  of  the  decree  of 
divorce  might  come  incidentally  to  be  considered,  leaving  it  stiU 
good  quoad  Eupbemia  Christie,  I  shall  not  say ;  or  what  situation 
the  pursuers  would  have  been  in  if  a  process  had  been  raised  against 
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them  for  payment;  and  how  far  they  mif^ht  have  called  upon  the  21  Not.  1835. 
children  to  establish  their  legitimacy  as  their  title  to  insist :  but  sure     ^""^^y^^ 
I  am,  there  is  no  example  of  a  reduction  of  a  decree  of  divorce  made  TatoTTv!^ 
under  such  circumstances  as  tlie  present  Stevenson  and 

Lord  Glenlee  concurred,  and  farther  stated,  that  it  seemed  absurd       ^"' 


to  call  on  the  widow  to  produce  the  decree.     The  pursuers  them-  Opinion  of 
selves  should  produce  it  if  they  could ;  but  they,  clearly,  could  not 
call  on  these  defenders  to  produce  it. 
The  Court  assoilzied  the  defenders,  with  expenses.  Judgment. 

IdOid  OrdiiMiyt  Cteiburtu  Act,  Xeay^  &  Xeirjufu  Alt  Dean  ofFac,  (Hape^j 
and  (y.  ^eff.  Macuitoih  f  DuctUt  W.  S.  and  jiUx*  Stevenson,  W.  S.  Agents. 
F.  Clerk. 

R. 


FIRST  DIVISION. 


Nob  X.  24£&  November  1835. 

ANDERSON 

Offainsi 
MARSHALL. 

ExPEKSES. — Jury  Trial. — Where  the  defender  nudtet  a  tender  equal 
to^  or  exceeding  the  damages finmd  ducy  he  is  entiikd  to  expenses  from 
the  date  of  the  tender. 

The  defender  in  this  case,  tried  in  the  Jury  Sittings  after  last  ses- 
sion, reported  ante,  (15th  July  1835,}  moved  for  expenses,  in  re- 
spect of  the  tender  of  L.50  made  by  him,  while  the  Jury  had  only 
letamed  a  verdict  in  favour  of  the  pursuer  of  one  shilling  damages. 

Ijord  Gillies. — The  general  rule  is,  that  where  a  party  makes  a  Opinion  of 
tender  equal  to,  or  more  than  the  sum  found  due  by  the  verdict,  he  ^^"^ 
is  entitled  to  his  expenses. 

The  other  Judges  concurred. 

The  Court  found  expenses  due  from  the  date  of  the  tender.  Judgment 

Act.  D^anofFac,  fHope^)  Neaoeu  Alt.  Sol.^Gen.  {Cuninghame,)  ffugh 

Bandtfnde^  W.  S.  Pursuer's  Agent       JUan  Menxies,  W.  S.  Defender's  Agent 
Mr  Brown,  Clk. 

C. 
C   2 
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No.  XL 


S4«A  NovHUbtf  1836« 


Narrstive. 


ALEXANDER  &  BROOMFIELD 

againsi 

COLIN  CAMPBELL,  &c 

PftovisibNs  tb  Children.— Ma iiRiAGfe-CoNtit ACT.-— Clause.*-** 

An  ohligation  in  a  marrioffe'contract,  providing  certain  sums  to  the 
children  of  the  marriaye^  according  to  their  number^  held  to  import 
a  conditional  institution  in  favour  of  the  survivor. 

The  pursuer  (4th  September  1822)  entered  into  an  antenuptial  con- 
tract of  marriage  with  the  now  deceased  Sarah  Campbell,  under 
which  he  received  a  poibtibil  of  L.600D)  provided  to  her  by  the  set- 
tlement of  her  father,  in  consideration  of  which  he  bound  himself  to 
pay  her  a  certain  ai^nility,  &c.  The  said  contract  contained  the 
following  clause :  <  And  the  said  Alexander  Scott  Broomfield 
binds  and  obliges  himself^  btid  his  foresaids,  to  make  payment  to 
the  child  or  children  of  the  sftid  intended  marriage,  of  the  follow- 
ing sums  of  money,  viz.  in  th^  eveht  there  shall  be  only  one  child 
of  the  said  marriage,  the  sum  of  L.5000  sterling ;  in  case  there 
shall  be  two  children,  the  dum  of  L%75il0  sterling ;  and  in  cadtf 
there  shall  be  three  or  more  children,  the  suni  of  Lv  10,000  sterling ; 
and  which  sums  so  provided  to  the  said  chiMiteo  shall  be  payable 
to  them  as  follows,  viz.  to  such  as  shall  have  attained  majority  or 
marriage,  one^^half  at  the  first  tertai  of  Whitsunday  or  Martimnato 
which  shall  first  hiippen  after  the  dfealh  6f  the  taid  Alexander 
Scott  Breoolfield,  and  the  oihe^  half  at  the  first  term  of  Whitauii^ 
day  or  Martinknas  after  the  death  of  the  Aaid  Sarah  Ctapbetl^ 
their  mother,  if  she  shall  survive  him ;  the  said  provisions,  if  she 
shall  predecease,  n^ot  being  payable  till  after  the  death  of  tlie  said 
Alexander  Scott  Bk'oomfield,  and  to  sUeh  of  them  te  shall  not 
have  attained  majority  or  marriage,  the  proportions  of  their  several 
provisions  shall  be  payable  at  the  fir^t  of  tlie  said  te^mt  after  their 
respective  biajertties  or  marriagt?i^  Widi  the  legal  interest  of  tiie 
said  provisions  from  the  respective  terms  of  payment  till  paid.' 
The  said  contract  also  bohtai'ned,  ii^ter  alia,  the  A)lloti^itig  declaration  f 
Declarmg  also,  that  if  any  child  or  children  of  the  said  marriage 
shidl  die  before  the  said  sum  hereby  provided  to  him,  her,  or  them, 
shall  be  paid  or  become  payable,  then  the  sum  provided  to  such 
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*  diild  or  childrtn  sball  revert  and  belong  to  the  stirviying  pbUdren  2i  ^oyi  lSd& 

♦  of  the  present  marriage  and  their  isgue,  who  Bhall  be  entitled  to    ^^^^i^ 

<  their  deceased  pareqte'ehare.'  There  were  three  children  procreated  ^^n,V^ 
of  the  marriage,  two  of  whom  died  before  attaining  the  age  of  twelve 
flumthfl.  The  pursuer  now  railed  a  summons  against  the  defender 
and  otber^  as  trustees  under  the  rnf(rriage*contract,  for  llie  suryi* 
TiDg  daoghtert  Barbara  Broomfield)  to  have  it  found  and  declared, 
inter  alia,  that  the  said  Barbara  Broomfietd  {s,  under  the  said  con^ 
Inet,  entitledf  after  the  death  of  the  pqrsuerf  and  at  the  first  term 
of  Wbilsqnday  or  Martinmas  after  her  majority  or  marriage,  to  the 
foresaid  provi^oo  of  L*^000  Qnly,  wUb  the  legal  interest  thereof 
from  the  said  term  of  payment  till  paid :  Declaring  always,  however, 
that  if  ah«  shall  die  leaving  lawful  issue  before  the  said  term  of  pay- 
ment, her  said  issue  shall  be  entitled  to  the  said  provision  of  their 
deceased  parent. 

The  trustees  pleaded,  in  defence^  that,  according  to  a  found  con- 
stwetion  of  the  contract  libelled  on,  the  provision  of  Miss  Barbara 
Broomfield,  the  surviving  child  of  the  marriage,  must  be  held  to  be 
L.  10,000,  and  not  L.5000,  as  eondaded  for  by  the  pursuer. 

The  Lord  Ordinary  (12th  May  1835)  assoilzied  the  defenders  Lord  Ordi- 
from  the  conclusions  of  the  action,  but  found  no  expenses  due.  nary *&  Note. 
Lordship  added  the  following  note  :  <  It  is  not  unlikely,  that 
by  die  daiise  in  the  contract  of  marriage,  which  declares  that  tlie 
sum  provided  to  a  child  who  dies  before  it  is  paid  or  becomes  pay- 
able shall  revert  to  the  surviving  ehiidren,   parties  intended  a 
substitution,  that  is  to  say,  that  the  provision  should  revert  only 
in  the  case  of  its  having  been  previously  vested  by  the  majority 
or  marriage  of  the  child.     This  conjecture  is  more  probable  from 
Ihe  ctroumslance,  that  L.5000  is  provided  if  there  shall  be  only 
one  ebild  of  the  marriage ;  L.7500  if  two ;  and  L.  10,000  if  three 
or  more.     On  the  opposite  constmction,  that  is,  if  isonditional 
inadtntion  was  meanti  one  child  born  of  the  marriage  would  re- 
ceive only  L.5000 ;  but  one  child  surviving  two  or  more,  who 
died  a  day  or  an  hour  after  their  births,  would  be  entitled  to 
L.  10,000,  a  distinction  which  cannot  easily  be  accounted  for.   But, 
on  the  other  hand,  the  words  of  the  clause  are  express,  clearly 
importing  conditional  institution ;  and  similar  provisions  have  been 
so  construed  in  various  cases  cited  by  the  defenders,  as  Denham, 
Jan.  1726,  M.  6846;  Dunlpp,  2d  June  18t2,  and  Aitchison,  16th 
Feb.  1861.    It  may  be  remarked,  that  the  words  occur,  not  in  a  tes- 
tament or  a  disposition  mortis  causa,  in  which,  for  obvious  reasons, 
a  greater  latitude  of  constroction  is  allowed,  but  in  a  contract 
inter  vivos,  whidi  is  strieti  j^ris,  aod  wh^r^  the  tecbnieal  meaning 
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Broom  field  v* 
Campbelly  &c. 


of  words  must  be  adhered  to,  nnlefls  it  appear,  by  plain  declara- 
tion or  manifest  inference,  that  the  parties  used  them  in  a  diffe- 
rent sense.  It  is  quite  possible  in  this  case,  that  the  parties  had 
not  adverted  to  the  contingency  of  children  dying  in  in&ncy,  or 
before  their  provisions  vested;  and  if  they  made  an  imperfect  con- 
tract, It  is  not  for  a  court  of  law  to  supply  the  defect  The  se- 
curity of  written  obligations  ought  not  to  be  shaken  by  conjec- 
tural interpretation,  however  plausible. 

«  The  pursuer,  in  aid  of  his  plea,  has  referred  to  various  clauses 
of  the  context,  but  it  is  thought  unsuccessfully.  They  are  all  as 
applicable  to  a  conditional  institution  as  to  a  substitution.' 

Judgment.  The  pursuer  reclaimed^  but  the  Court  unanimously  adhered* 

Iiord  Ordinary,  Corehouu.       Act.  Dean  ofFac,  f  Hope. J       Alt  Sol.-Gen'  fCunin^ 
hame.J  Maclachlan  i  Ivory,  W«  S.  Punuer's  Agents.  J*  C.  Reddie, 

W.  S.  Defenders'  Agent.        &  Oerk. 


FIRST  DIVISION. 


No.  XII. 


24ih  November  1886. 


KamtiTe. 


JAMES  AIKMAN,  Suspender, 

agaimi 

DANIEL  FISHER)  Charger. 

Agent  and  Client. — Expenses. — Circumstances  in  whidi  it  was 
heldi  that  an  agent  who  had  conducted  two  ooiyoined  anions  in  the 
names  of  two  sets  of  pursuers,  one  of  whom  was  liabk  in  relief  to 
the  other,  had  not  barred  himself  from  proceeding  with  dUigenee 
against  one  of  the  set  of  pursuers  who  were  entitled  to  relief  from 
the  way  in  which  he  hid  transacted  with  the  pursuers  who  were  liable 
in  relief. 

In  the  year  1829  the  Reverend  John  Hunter  was  appointed,  by  the 
Town-Council  of  Edinburgh,  assistant  and  successor  to  the  late  Dr 
Simpson.  The  appointment  was  opposed  in  the  church  courts  by 
•the  suspender  and  others.  Their  proceedings  resulted  in  a  confir- 
mation  by  the  General  Assembly  of  a  judgment  of  the  Presbytery 
and  Synod,  sustaining  the  appointment  The  charger  acted  as 
agent  for  the  parties  opposing  the  appointment  in  the  General  A9» 
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aemblj.  An  action  of  reduction  was  then  brought  in  this  Court  at  2i  Nov.  1835, 
the  instance  of  Messrs  Luke  and  Henderson  and  the  suspender^  in  ^"""^V"^^ 
which  the  charger  continued  to  act  as  agent  During  the  depen-  ^^^^^^  *'' 
denoe  of  this  action,  a  new  Town-Council  having  come  into  office,  — r — 
they  employed  the  charger  to  raise  an  action  of  reduction  at  their  Narrouva^  • 
instance  of  the  appointment  by  their  predecessors,  which  was  aC"* 
cordingly  done,  and  the  two  actions  were  subsequently  conjoined* 
On  10th  February  1832,  the  First  Division  pronounced  a  judg- 
ment, affirming  an  interlocutor  of  Lord  Moncreiff,  which  assoilzied 
Mr  Hunter  from  the  conclusions  of  the  conjoined  actions,  and  found 
him  entitled  to  expenses.  This  judgment  was  affirmed  on  appeal* 
On  the  return  of  the  cause  from  the  House  of  Lords  to  have  the 
jndgment  applied,  the  charger  presented  a  petition  to  have  his  ac- 
counts taxed,  and  decree  was  pronounced  for  the  amount.  The 
mpplicadon  was  intimated  to  the  suspender.  On  the  termination  of 
the  canse  a  question  -as  to  liability  for  expenses  arose  between  the 
town  and  the  private  pursuers,  which  resulted  in  a  submission,  under 
which  it  was  found  that  the  town  was  liable  to  them  in  relief*  Mr 
£lli8,  W.  S.  acted  as  their  agent  in  the  submission.  On  20tb  May 
18S3»  the  charger  extracted  his  decree  for  expenses,  and  charged 
Messrs  Henderson,  Luke  and  the  suspender.  On  25th  June  he 
raised  letters  of  caption  against  them ;  and  on  the  28th  Messrs  Hen- 
derson and  Luke  signed  an  obligation  for  the  debt,  but  the  suspender 
declined  to  do  so.  The  decree  for  expenses  was  directed  against 
the  town  of  Edinburgh  conjunctly  with  the  private  pursuers;  but 
in  consequence  of  the  embarrassed  state  of  its  affairs,  it  was,  as  stated 
by  the  charger,  more  advisable  to  take  bills  from  them,  in  order  to 
liquidate  the  debt  under  the  parliamentary  trust,  which  was  then 
»bont  to  be  carried  into  operation.  Accordingly,  on  28th  Jane 
1833,  he  took  two  bilb  from  the  city  chamberlain,  apparently  with 
the  approbation  of  Mr  Ellis,  at  six  months,  for  the  amount  of  the 
expenses,  along  with  other  sums  due  to  him. 

The  suspender  denied  that  he  had  employed  the  charger,  or 
authorised  the  legal  proceedings  which  were  carried  on  in  his  name ; 
and  he  also  denied  that  Mr  Ellis  had  been  authorised  to  act  as  his 
agent,  or  had  been  recognised  by  him  in  that  capacity ;  and  he  con- 
tended, that  as  the  town  stood  towards  him  in  the  situation  of  a 
cautioner,  the  chargers,  by  dealing  with  the  town,  and  giving  them 
indulgence,  had  destroyed  his  right  of  relief,  and  so  was  barred  from 
firooeeding  against  him  for  the  debt.  He  farther  alleged,  that  since 
the  date  of  the  bills  granted  to  the  charger  by  the  chamberlain,  a 
number  of  debts  due  by  the  town,  amounting  to  a  sum  greatly  ex- 
ceeding the  charger^s  accounts,  were  paid  by  the  Magistrates  in 
cash* 
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t4Kov.  1635.  The  Lord  Ordinary  (3d  March  1835)  found  the  letters  orderly 
proceeded^  and  the  suspender  liable  in  expenses.  His  Lordship 
issaed  the  following  note : 

Note. — <  It  is  clear  that  the  suspender  was  an  employer,  or  suffer-* 
ed  himself  to  be  held  out  as  an  employer,  of  the  charger^  in  the 
proceedings  both  in  the  ecclesiastical  and  civil  courts  relative  to 
the  settlement  of  Mr  Hunter  as  a  minister  of  the  Tron  Church. 
In  that  character  he  was  found  liable,  conjunctly  and  severally^ 
with  Messrs  Henderson  and  Luke,  and  with  the  town  of  EkHnburgh, 
to  the  charger,  for  payment  of  his  account,  as  agent,  and  decree 
passed  against  him  accordingly.  His  liability  at  the  time  of  the 
decree  is  not  now  disputed. 

*  In  the  proceedings  subsequent  to  the  decision  of  the  appeal,  Mr 
Ellis  held  himself  out  as  agent  for  the  suspender,  as  well  as  for 
Messrs  Henderson  and  Luke.  Mr  Ellis'  conduct  in  that  character 
was  acquiesced  in  by  the  suspender,  and  distinctly  homologated 
in  the  proceedings  relative  to  the  submission ;  and  though  well 
aware  of  all  the  subsequent  steps  taken  by  Mr  Ellis,  he  never  die^ 
claimed  him  as  an  agent.  Every  communication,  therefore,  froa 
the  charger  to  Mr  Ellis  must  be  held  as  a  communication  to  the 
suspender. 

*  The  present  question  resolves  into  the  simple  issue,  whether 
the  charger,  by  taking  bills  from  the  town  of  Edinburgh,  payable 
at  six  months  after  date,  knowing  that  the  town  was  bound  to  re^ 
lieve  the  suspender,  gave  time  to  the  principal  debtor,  and  on  that 
ground  released  the  suspender  as  cautioner  ?  The  general  rule  of 
law,  as  to  giving  time,  is  well  established ;  but,  in  the  Lord  Ordi* 
nary's  opinion,  this  case  is  taken  out  of  the  rule  by  circnmstance& 

<  All  the  parties  were  conjunctly  and  severally  liable  to  the 
charger :  he  obtained  decree  against  them  all :  he  gave  a  charge 
on  the  decree  to  Messrs  Henderson  and  Luke,  and  the  suspend* 
er,  which  charge  they  allowed  to  expire,  and  afterwards  he 
raised  letters  of  caption  against  them.  He  did  not  charge  the 
town  of  Edinburgh,  for  its  insolvency  had  been  previously  de* 
dared ;  and  a  bill  was  pending  in  Parliament,  to  place  its  pnn 
perty  under  trust,  and  lo  prevent  preferences.  A  charge  at  that 
time  must  have  compelled  all  the  town's  creditors  to  do  diligence: 
it  would  have  produced  an  immediate  and  absolute  stoppage,  and 
defeated  the  measures  in  contemplation  for  extricating  the  affairs 
of  the  town.  The  suspender  did  not  make  payment  when  re» 
quired.  An  arrangement  was  proposed  by  the  charger,  by  which 
time  was  to  be  given,  both  to  the  town  and  to  Messrs  Henderson 
and  Luke,  and  tlie  suspender,  on  their  granting  liqaid  obligations 
for  the  debt;  and  he  was  desired  to  state  if  he  would  coocnf. 
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<  Bat  a  series  of  letters,  written  by  the  charger  to  Mr  Ellis,  from  24  Not.  1835. 

*  the  28th  of  March  till  the  26th  of  April,  in  so  for  as  the  sus-    ^'^V*^ 
'  peoder  was  concerned,  remained  ananswered.     The  charger  then  pisj,™"°  ^' 

*  proceeded  with  his  diligence:   the  suspender  did  not  pay:   he     — 
'woald  not  say  whether  he  would  consent  that  time  should  be    ^^' 
'given  to  the  town:  he  did  not  require  the  charger  to  do  dili- 

'  gence  against  the  town.     He  did  not  do  diligence  himself  for  his 

*  relief,  though  he  had  the  means  io  his  hands,  either  by  taking  an 

*  assigofttiou  to  th^  charger's  decree,  or  by  charging  on  a  decree, 
'  which  the  arbiter  declared  he  was  ready  to  pronounce.     He  re- 

*  fated  to  implement  his  own  obligation :  he  refrained  from  taking 
^measoret  for  hia  relief:  he  maintained  an  obstinate  silence  for  se- 

<  rerai  weeks  when  required  to  say  if  he  would  or  would  not  con- 

<  cur  in  an  arrangement  for  the  benefit  not  only  of  the  charg€r, 
'  bat  of  himself  or  his  co-obligants,  Messrs  Henderson  and  Luke, 

<  Bod  not  till  then  w«re  the  bills  in  question  taken  from  the  town. 

<  Unable,  or  unwilling  to  implement  his  own  obligation,  he  was 

*  not  entitled,  in  the  Lord  Ordinary's  opinion,  to  defeat  the  only 
'  reaionable  plan  for  enforcing  it,  as  far  as  was  possible,  against  his 

*  co-obligants«     This  accords  with  the  law,  as  stated  by  Mr  Bell, 

*  (CoHL  ToL  i.  p.  360,  5th  edit.)  *  that  where  the  creditor  makes 
**  t  demand  on  the  cautioner,  and  the  cautioner  either  refuses,  or 
(•  ii  unable  to  pay  the  debt,  and  take  his  own  relief,  the  creditor 
**  may  take  sack  prudent  measures  as,  in  the  circumstances  of  his 
^  debtor's  affairs,  may  be  advisable,  without  being  held  thereby  to 
^discharge  the  canUoner.'  Mr  Bell's  doctrine  is  sanctioned  by 
'  the  decision  in  the  ease  of  Whitehead  and  Kirk,  and  by  sereral 
^  other  decisions  which  the  charger  has  cited.' 

The  su^>ender  reclaimed^  but  the  Courtj  without  hearing  ooun«*  Judgment, 
id  for  the  respondents,  unanimously  adhered* 

iflrd  Ordimvy,  CbriAnuv-  Aet.  HmthgifiiftI,  Crotfifhtii'  Alt.  Dean  $fFac. 

{Hope, J  Far9!fUu  Mobnt  Auldt  S.&.C.  Sutpender's  Agent.  J)ani»i 

FUber,  S.S.C.  Charger.         D.  Clerk. 

c. 
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No.  XIIL  2Ath  November  1836. 

LAWRENCE,  LORD  DUNDAS, 

offainst 

W.  SCOTT  MONCREIFF,  (Moodie's  Trustee.) 

Annualrent.  —  Tack. — Found  that  interest  teas  not  emgible  on 
arrears  of  rent,  due  by  a  Crown  vassal^  of  lands  in  Orkney,  there 
being  no  stipulation  as  to  interest  in  the  tack,  and  no  usage  of  pag^ 
ing  interest* 

KuratiTe.  j^  ^  qaestion  of  accounting  betnizt  Lord  Dundas,  as  tacksman  of 
the  property-lands,  and  of  the  rents,  revenues  and  superior  duties 
belonging  to  the  Crown  in  Orkney,  and  Mr  Moodie  of  Melsetter 
and  his  trustee,  proprietor  of  lands  and  others  in  Orkney,  holding 
of  the  Crown,  a  question  occurred  as  to  payment  of  interest  perio* 
dically  on  arrears  of  rent  The  principal  duties,  as  stated  by  Lord 
Dundas,  consisted,  L  of  feu-duties  payable  by  the  vassals  to  the 
Crown  by  virtue  of  their  charters ;  2.  of  a  rent  or  tack*  duty  pay- 
able by  the  vassals,  in  consequence  of  a  lease  which  they  held  of 
certain  lands  belonging  to  the  Crown,  and  which  the  vassals  occu* 
pied  as  ordinary  tenants.  The  rent  payable  for  these  lands  was  an 
ordinary  land-rent,  payable  by  virtue  of  a  tack.  Mr  Moodie  stated, 
that  the  duties  which  were  prestable  for  possession  of  the  lands,  in 
virtue  of  the  Crown  lease,  consisted  of  oil,  bear,  &c.  deliverable  ac- 
cording to  use  and  wont.  He  never  refused  to  settle  these,  payment 
being  deferred  by  proceedings  of  Lord  Dundas.  The  duties  were 
prestable  in  kind. 

Lord  Dundas  claimed  accumulated  interest  on  the  arrears  of  these 
duties,  which  accrued  during  the  discussion  as  to  the  mode  of  settle- 
ment, and  founded  on  Ersk»  iii.  3.  80 ;  Dawson,  15th  June  tOOSj 
Diet.  App.  5.  Mr  Moodie's  trustee  objected,  on  the  ground,  that 
neither  by  law,  stipulation  nor  usage,  was  interest  on  arrears  exi- 
gible. 

The  Lord  Ordinary,  in  a  note  to  an  interlocutor,  by  which  he 
decerned  for  a  certain  balance,  with  interest  from  the  date  of  cita- 
tion, stated,  <  It  is  simply  giving  Lord  Dundas  interest  on  the  ar- 

<  rears  of  all  the  duties  from  the  dates  of  citation  in  the  several  ac- 

<  tions,  but  without  any  accumulation  of  interest,  and  charging  him 

<  interest  on  his  intromissions  with  the  rents,  from  the  dates  of  his 


No.  14.  COURT  OP  SESSION.  48 

<  receifiog  Uienu    The  Lord  Ordinary  is  satisfied  tbat  this  is  both  ^^  Not.  1835. 
*  the  legal  and  the  equitable  principle  of  settlement  in  the  circum-  ,    ^'^^^ 

<  stftoces  of  the  case/  «.  w.  Scott 

MoDcreiff. 

Lord  Dundas  baring  reclaimed,  Rutherfurd  pleaded^  that  it  was  Punuer's 
fixed  that  arrears  of  feu-duty  did  not  bear  interest     But  here  he  ^«m« 
clauned  interest  on  tack-duties — land*rents.     It  was  nowhere  laid 
down  that  the  tenant  was  not  liable  for  interest  on  rents  from  the 
time  they  fell  due. 

Lord  jHsHce^Ckrh. — There  is  no  stipulation  in  the  tack,  that,  if  Opinion  of 
dnties  be  not  paid,  interest  shall  be  due. 

Lord  Medwyfu — These  are  not  payments  in  money,  but  in  kind. 
Id  Moir  v.  Graham,  17th  May  1821,  the  tenants  were  expressly 
bonud  by  their  lease  to  pay  interest  on  the  rent  past  due.  They 
were  found  liable,  as  they  had  neither  consigned,  nor  offered  pay- 
neot  to  account. 

Lord  Gknlee. — Unless  there  be  a  clause  in  the  tack,  or  usage  of 
ptyment,  I  nerer  beard  of  interest  on  arrears,  under  such  circum- 
stances,  being  exigible. 

Ridkerfitrd  gave  up  the  point. 

The  Lords  adhered*  Judgment. 

Lord  Ordinary,  Moncreiffi         Act,  Rutherfurd,  B,  Bruce,         Alt.  Keatft  MarthaU, 
Xer  {•  Dickson,  W.  S.  ftnd  John  Phin,  S.S.C  Agents.         T,  Clerk. 

R. 


FIRST  DIVISION. 

No.  XIV.  ^eth  November  1836. 

WATSONS 

against 

WATSONS. 

Process. — Peoof. — This  cause,  reported  ante,  (1st  July,)  having 
been  appealed,  the  House  of  Lords  directed  an  issue  to  be  sent  to  a 
jury.  The  pursuer  now  moved  for  a  commission  to  examine  aged 
witnesses,  &c. ;  but  without  naming  any  witness  in  such  situation.^ 
The  Court  declined  to  entertain  the  application  without  such  spe* 
ofication. 

Act  J,  WNeill         Alt.  Ptfper.       C.  F.  Davidtont  W.  S.  Mackenzie  J  Macfarlane, 
W.  8.  Agents.         Mr  Brown,  Clk.  -    - 

c. 
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FIRST  DIVISION. 


No,  XV. 


^eth  November  1835. 


JOHN  BHAIDWOOD 

offaingt 

THOMAS  BRAIDWOOD. 

Mutual  Contract. — Revocation. — A  disposition  omnium  bono^ 
rum  by  a  father  to  a  son^  and  by  which  the  father  also  conveyed  ac* 
quirenda,  in  consideration  of  certain  obliyations  by  the  son^  (paHly 
set  forth  in  the  deed^  and  portly  undertaken  in  a  separate  wriUng^J 
held  to  be  irrevocable. 


Narrative.  The  pursuer  mised  an  action  of  reduction  of  a  diBpoaition  exe- 
cuted by  him  (15tli  July  1830,)  in  favour  of  his  son,  the  defendei*, 
in  which  he  libelled  iVaud  and  eircutnvention ;  and  farther  alleged, 
that  the  deed  was  sua  natura  revocable,  and  had  been  revoked  by  bim 
by  a  deed  of  revocation,  executed  by  him  29th  May  1833.  The  SMd 
disposition  narrated  love  and  favour,  and  other  good  causes  and 
considerations;  and  the  granter  thereby  gave,  granted,  assigned 
and  disponed,  <  to  and  in  favour  of  Thomas  Braidwood,  baker  ip 
Uddingstoue,  my  son,  and  his  heirs  and  assignees  whooisoeveri 
heritably  and  irredeemably,  all  and  sundry  lands  and  heritages, 
tenements,  heritable  bonds,  annualrents,  adjudications,  tacks, 
debts  heritable  and  moveable,  heirship  moveables,  and  whole  goods, 
g^ar,  sums  of  money,  household  furniture  and  plenishing,  crops, 
corns,  horses,  cattle,  forming  utensils  and  effects^  and  in  general 
my  whole  means  and  estate,  heritable  and  moveable,  of  whatever 
nature  or  denomination,  or  wherever  situated,  then  belongin|^  or 
which  should  belong  to  me  at  the  time  of  my  death,  with  the 
whole  vouchers,  instructions  and  conveyances  of  the  said  debts, 
and  the  writs  and  evidents  of  my  said  heritable  estates ;  and  parti- 
cularly, without  prejudice  to  the  foresaid  generality,'  all  and  haill 
certain  lands  belonging  to  him,  <  but  always  with  and  under  the 
burden,  first,  of  all  the  lawful  debts  that  I  may  be  owing  at  the 
present  time,  at  the  date  hereof,  which  the '  said  Thomas  Braid- 
wood  and  his  foresaids,  by  acceptance  hereof,  oblige  themselves 
faithfully  to  discharge  as  soon  as  possible ;  and,  second,  under 
the  burden  of  payment  of  L.50  sterling  to  each  of  my  daughters, 
Grizel  and  Elizabeth  Braidwoods,  payable  at  the  first  term  of 
Whitsunday  or  Martinmas  that  shall  happen  after  the  death  of  the 
longest  Uver  of  me  or  my  present  wife^  which  shall  be  in  full  of 


K<k  16.  COURT  OF  SESSION.  4» 

*  ill  my  odd  daughtferg,  or  tfaeir  present  or  any  future  hntbandS)  can  86  Nov*  1S3& 

*  daim  by  or  through  the  decease  of  me  or  my  said  wifie,  in  any    ^"^V^^ 
<  manner  of  way  whaterer.'      The  said  disposition  contained  a  si^dwood.*^ 
daaee  of  warrandice^  delivery  of  title-deeds,  and  precept  of  sasine.- 

Of  the  same  date  the  defender  executed  and  delivered  to  the  pur^ 
Slier  a  letter  of  the  following  import :  ^  To  Mr  and  Mrs  Btaid-' 
wood,  Uddingstone.^^Dear  Father  and  Mother,  In  consequence 
of  the  disposition  granted  by  my  father  to  me»  of  this  date,  I  bind 
and  oblige  myself,  and  heirs  and  successors,  to  pay  you,  and  the  sur-' 
viror  of  you,  an  annuity  of  L.50  sterling  a*-year,  for  your  liferent 
use  alieaarly)  and  to  eease  at  the  death  of  the  longest  liver  of 
yoa ;  payable  $t  four  terms  in  the  year,  Candlemas,  Whitsunday, 
Lammas  and  Martinmas,  by  equal  portions,  beginning  the  first 
quarter's  payment  at  Martinmas  first,  and  so  on,  during  your 
lives.  I  am  yours>  (Signed)  Thomas  BRAiDwooD.«^I/cf- 
Mn^imiey  Jufy  13.  1680.' 
The  Conrt  being  of  opinion  tb*t  the  question,  whether  the  dis-r 
position  was  or  was  not  revocable,  should  be  considered  before  a 
trial  of  the  question  of  frauds  the  parties  proceeded  to  disonss  the 
irst  point  before  the  Lord  Ordinary, 

The  pursuer  pleatkd^^The  disposition  having  been  granted  mor«^  Punuer*s 
tia  causa,  and  for  the  purpose  of  settling  the  succession  to  the  pur-^ 
stter,  as  at  the  time  of  his  death,  is  revocable,  sua  natura,  or  as  a 
donatio  mortis  caosa^  by  the  pursuer^  both  as  to  the  heritage  and 
nMyreableS  conveyed 

IL  As  a  testamentary  deed  conveying  the  moveable  property 
which  should  belong  to  the  pursuer  at  the  time  of  his  death,-  the 
dis|Misitioti  waS|  at  all  events,  revocable  sua  natura^  as  to  the  move-' 
abks. 

Thte  defender  pleadtd-*-The  disposition  in  quesdon,  containing  i>efender*8 
no  pow«r  of  revocation,  and  not  being  a  mortis  causa  disposition, 
b«t  one  granted  for  an  onerous  cause,  and  for  the  purpose  of  imme-^ 
diatelyand  absolutely  conveying  over  the  property  contained  in  it^ 
wpen  the  conditions  which  have  been  mentioned,  the  same  is  not 
aabject  to  revocation  by  the  pursuer ;  and  any  deed  of  that  nature 
wUdi  he  may  have  executed  can  have  no  effect  whatever. 

The  Lord  Ordinary  found,  <  That  the  deed  sought  to  be  reduced  Lord  ovdi- 

*  wan  tM  revocablo^  and  has  therefore  not  been  effectually  revoked  \^u^]^^' 
^  by  the  grantor^  eabsequent  deed  of  the  S9th  of  May  16d3 ;  sus* 

*-  HdliS  the  defimees  agsinst  this  reason  of  reduction,  and  decerns : 

*  $ihA  finds  the  piirsiiet  fiibk  in  the  expenses  ef  this  part  of  the  dia- 

*  cussion.' 
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No.  15. 


Braidwood  v. 
Braidwood. 

I>efender*s 
Fleas. 


S6  Not.  1835.  bat  then  it  must  be  ooniidered  tbat  this  was  a  nntaal  contimet 
Here  the  prindpie  in  Sir  Thomas  Ramsay's  case  applies,  (11th 
July  1838,  1 1.  Shaw^  467.)  It  is  true  that  was  the  case  of  a  marriage- 
contract,  but  the  principle  extends  to  other  one.rous  contracts.  The 
case  of  Curdy  is  in  all  respects  the  same  as  the  present,  except  that 
there  the  onerous  cause  was  inadequate.  But  it  is  said  that  in  Curdy 
there  was  a  declaration  that  the  deed  should  be  irrevocable.  The 
necessity  of  introducing  such  a  clause  in  any  deed,  except  it  be  soa 
natura  revocable)  is  not  apparent.  What  nraessity  can  there  be  for 
introducing  that  which  the  law  will  declare  for  you  ?  The  cases  of 
SommerTille  and  Miller  merely  shew,  tliat  if  a  deed  is  properly  of  a 
testamentary  nature,  delivery  does  not  take  away  the  effect  of  it. 
If  it  should  be  said  that  the  deed  was  revocable  as  regarded  acqui- 
renda,  it  would  not  follow  that  it  was  on  that  account  revocable  in 
toto.  The  case  of  Leckle  is  an  authority  upon  the  point;  (Z>.  Pre* 
sumptionj  App.  No.  1.)  See  also  opinion  of  Lord  Glenlee  in  Duguid, 
9.  Shaw,  844. 


Opinion  of 
Court. 


Lord  GiUies^^^ThiM  is  a  general  disposition  of  all  the  estate  of 
this  person,  heritable  and  moveable.  Suppose  a  great  part  of  the 
estate  is  personal,  then  attend  to  the  clause  excluding  the  legitim. 
Say  that  this  person  died  worth  L.  100,000,  would  this  clause  prei* 
elude  the  daughters  from  claiming  legitim  ?  If  you  hold  it  does  not 
deprive  them  of  legitim,  what  becomes  of  the  irrevocable  nature 
of  the  deed  ?  If  I  make  a  settlement  excluding  the  legitim,  would 
it  not  depend  on  whether  or  not  the  settlement  was  frrevocable,  that 
it  would  be  effectual  in  this  respect?  Can  a  iather  by  any  thing  but 
an  irrevocable  deed  disappoint  the  legitim  ?  If  then  you  hold  that 
these  daughters  might  claim  legitim,  can  you  say  that  this  deed  was 
irrevocable  ? 

Lord  Machentie. — Two  things  are  necessary  to  exclude  the  legi* 
tim, — that  the  deed  should  be  irrevocable,  and  that  it  should  take 
effect  during  life.  If  it  does  not  take  effect  till  after  death,  it  will 
BOt  exdttde  the  legitim. 

A>ay.— Suppose  a  person  possessed  of  a  snm  of  money  entevs  into 
a  fair  and  bona  fide  transaction  to  purchase  an  annuity,  and  agrees 
at  the  name  time  to  pay  over  any  further  sums  he  my  acquire  in 
consideration  of  the  uinuity,  and  has  no  view  of  defrauding  his 
children  of  their  legittns,  such  a  traasaetion  as  that  could  not  be  held 
revocable. 

Lord  Balgray.'^ljooking  to  the  deed  itself,  i  am  satisiied  it  is 
completely  irrevocable.  When  this  deed  was  delivered,  and  the 
party  was  allowed  to  possess  theeubject,  the  grantor  put  it  out  of  bis 
own  power  to  tevcke. 
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Lord  PreddenL — Ex  fiicie  of  the  deed  it  appears  to  be  a  mutual  26  Nov.  1S35. 
eontnet,  and  is  now  irrevocable*     The  fact  of  its  being  irrevocable    ^^■^V'^^ 
msjr  eater  materially  into  the  question  of  fraad,  which  still  remains  g^ldwood. 
beUnd.  


Lord  GSlies. — I  am  not  inclined  to  disagree  with  your  Lordships,  ^^^^  ^ 
bot  I  have  great  di£Bcnlty  on  the  subject. 

Lord  Mackenzie. — I  am  of  the  same  opinion.     Looking  to  the 
deed  with  all  its  qualities,  it  is  impossible  not  to  find  it  irrevocable. 

The  Court  then  pronounced  the  following  judgment : 

*  The  Lords  having  advised  this  reclaiming  note,  and  heard  the  judgment, 
'eoansel  for  the  parties,  recall  the  interlocutor  reclaimed  against; 

*  bat  find,  that  the  disposition  of  John  Braidwood  is  ex  facie  irre* 
^vocable;  and  remit  to  the  Lord  Ordinary  to  proceed  farther  in  the 

*  cause,  reserving  all  questions  of  expenses.* 

Act  Demi  ^i^ac.  {Hopet)  Patenon.         Alt.  £eaif,  fTood.  Lockhart,  HunUr  ^ 

Whiukeadf  W.  S>  Pursuer's  Agents.  Alexander  Flemings  W.  S.  Defender's 

Agtnt        Z).  Clerk. 

C. 


SECOND  DIVISION. 

No.  ZVL  «  26ih  November  1835. 

WALTER  STEWART 
against 

JOHN  STEWARTS  REPRESENTATIVES. 

SociKTT. — A  partnership  was  dissolved  by  the  death  of  one  of  two 
partners :  T/te  surviving  partner  brought  a  summons  of  partition  and 
sak  of  the  heritable  property  of  the  company:  Being  opposed  by  the 
representatives  ofUie  deceased  partner^  the  Lord  Ordinary  ordered  a 
report  from  u  competent  person^  as  to  whether  the  subjects  were 
tapable  of  beneficial  division :  Certain  of  the  subjects  being  reported 
ineapable  of  such  division,  his  Lordship  ordered  a  public  sale,  which 
drier  was  confirmed  by  the  Court. 

Walter  and  John  Stewart  held   considerable   heritable  and  Narratifc. 
^er  property  as  brewers.     The  company  was  dissolved  by  John's 
death  in  1825.     In  the  course  of  certain  proceedings  in  regard  to 
die  division  and  settlement  of  the  property  and  funds,  Walter 
brooght  a  summons  of  partition  and  sale  of  the  lands  of  Netherfield^ 
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No.  16. 


Narrative. 


S&Nov.  1835.  and  houses  thereon,  and  the  lands  of  Beighill,  brewery,  dwelliag- 

^'^^V^*^    bouses  and  malt-bam,  and  other  ereedons.  The  widow  and  cbiidrat 

Stewart's  Re«  ^^ "^^^^  resisted  the  sale  on  various  grounds,  and  pleaded,  (plead.) 

presenutivea.  in  80  fat  as  related  to  the  subjects  which  were  not  capable  of  beingf 

divided,  that  the  pursuer  was  not  entitled  to  insist  upon  the  same 

being  sold,  in  respect  that  he  had  not  allowed  the  defenders  to 

exercise  the  option  to  which  they  were  entitled,  of  either  taking 

his  half,  or  giving  their  half  to  him  at  a  certain  price. 

The  Lord  Ordinary,  before  answer,  remitted  to  the  Sheriff  of 
Lanarkshire  to  appoint  a  fit  person  to  report  whether  the  subjects 
were  capable  of  division,  and  if  not,  the  most  advantageous  modtf 
of  disposing  of  them. 

Mr  Robert  Ferrie  reported,  that  the  lands  of  Netherfield  and 
others  were  capable  of  division,  but  that  Haghill,  brewery  and  others 
<  cannot  be  divided  into  two  beneficial  divisions  of  equal  value.' 
The  Lord  Ordinary  (10th  July  1835)  approved  of  the  report;  and 
as  to  Haghill,  brewery  and  others,  appointed  articles,  of  rpup  to  be 
prepared,  with  a  view  of  bringing  the  same  to  sale. 


Defenders* 
Pleas. 


The  defenders  reclaimed^  and  in  support  of  their  plea,  above 
quoted,  Mr  Solicitor-General  referred  to  Ersk.  iii.  356 ;  Stair,  i. 
16.  14;  L  Bell,  64,  and  Milligan,  8th  Feb.  1782.  In  Marshall  v. 
Marshall,  23d  Feb.  1816,  F.  C,  there  had  been  no  proposition  to 
give  or  take  a  price.  In  Aitken's  Trustees  o.  Shank,  (Idth  May 
1830,  8.  S.  jr  ^0  &I9O9  no  such  proposition  was  made.  The  only 
way  in  which  joint  proprietors  can  proceed  is  by  a  proposal  such 
as  b  here  pointed  out. 


Pursuer*s 
Pleaa. 


Dean  of  Faculty  (Hope.) — The  Court  was  not  dealing  with  a 
right  of  property  pro  indiviso,  settled  by  deed,  which  is  the  case  re- 
ferred to  by  Biell  in  the  passages  quoted  on  the  other  side.  Tbere^ 
one  owner  cannot  capriciously  insist  on  the  property  being  put  up 
for  sale.  But  see  2.  Bell,  645,  as  to  a  case  like  the  present.  There 
was  no  special  agreement  betwixt  Walter  and  John  as  to  division, 
in  the  event  of  death  or  dissolution ;  but  it  is  clear,  thftt^  in  either 
event,  the  surviving  partner  may  insist  that  the  partnership  pro- 
perty be  disposed  of,  and  the  Court  may  order  a  sale.  Here  the 
question  is  in  regard  to  property  not  admitting  of  division.  The 
pursuer  concludes  for  a  sale,  which  of  course  implies  fixing  the 
upset  price.  I  am  not  bound  to  take,  neither  can  they  c6mpel  me 
to  take,  the  price  they  offer.  If  they  wish,  they  can  bid  at  tb6 
sale. 

Lord  Justice-Cleri, — A  public  sale,  the  price  being  fixed  judi- 
cially, can  do  no  harm. 


No.  17.  COURT  OF  jsession:  &r 

SoScitor^GtnetaL^i^The  property  has  lost  the  character  of  co-  26  Not.  1835. 
pntDeiy  property,  there  having  been  no  company  since  1825.     It    ^^*V^^ 
a  now  pro  indivbo  heritable  property.  dtewart'^Re- 

Lord  Justiee^Clerk. — It  is  still  on  the  basis  of  copartnery.     No-*  presentatives. 
dung  has  oceurred  to  take  it  out  of  the  copartnery  property. 

Lord  Meiwyn  referred  to  the  case  of  Aitken.  Till  the  funds  be' 
ascertained,  and  the  debts  settled,  they  remain  company  stock. 
The  proper  way  of  disposing  of  the  property  has  been  adopted. 

The  Court  adhered.  Judgment. 

Lord  Ordinuy,  J^rey,  Act.  Dean  of  Foe,  (Hvp9^)  and  A,  M*Neitt.  Alt. 

Sol- Gen.  (CuninghameJ  and  Marshall.  A,  P.  ffenderson,  &  S.  C  and  IFm, 

WaddeU,  W.  &  Agenta.         T.  Qerk. 

R. 


SECOND  DIVISION. 
No.  XYII.  26th  November  ISS5. 

WILLIAM  EWING 

against 

CHALMERS  and  COLLINS. 

Pbocess. — Jury  Trial. — Expenses. — A  verdict  teas  obtained /or 
£.25,  the  value  of  shelving  in  a  shop  belonging  to  the  pursuer^  which 
had  been  occupied  by  the  defenders.  The  defenders  having  previously 
offered  to  pay  the  expense  of  said  shelvingy  or  to  replace  it^ — the 
pursuer  wtu  found  liable  in  costs  to  the  defender. 

This  case  was  tried  before  Lord  Fullerton,  at  Glasgow,  in  the  Narratife. 
antumri.  drcuit*  There  was  a  verdict  for  the  pursuer,  damages  L.25. 
Both  parties  now  applied  for  expenses.. 

Lord  Fulkrton^  at  the  request  of  the  Conrt,  explained  that  th^ 
suuDODS  concluded  for  L.500  of  damages,  as  the  price  of  the  shel- 
ving of  a  shop  belonging  to  the  pursuer,  which  the  defenders  were 
bound  to  leave  in  a  sufficient  state,  and  for  damages  for  their  not 
baving  put  up  the  shelving.  He  had  informed  the  jury  that  there 
was  an  obligation  to  leave  the  shelving  in  a  proper  state,  and  that 
this  had  not  been  done,  and  directed  them  to  find  damages.  The 
valuations  of  the  expenses  of  shelving,  as  proved,  ran  from  L.*20  to 
IjJ^Q.     The  jury  found  L.25  as  the  value  of  the  shelving,  and  read 

from  a  paper  that  they  meant  to  give  that  sum,  but  not  expenses. 

i>2 
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S6  NoY.  1835.  They  were  told  the  question  of  expenses  was  not  for  them,  bat  for 
'^^^V^    the  Court     They  retired,  but  returned  with  a  yerdict  for  the  same 
CMmm  and  «"*"  ^^  L-^^'     ^18  Lordsfaip's  Idea  was,  that  the  jury  went  on  the 
value  of  the  shelving,  and  gave  damages  for  nothing  farther. 

It  al^o  appeared  from  the  record  that  the  defenders  had  offered 
to  perform  what  they  were  bound  to  do.  They  proposed  either  to 
give  L.19,  19s.  as  the  price  of  the  shelving,  or  to  get  the  work  done 
themselves. 

Lord  Gleidee. — Was  there  any  evidence  tending  to  shew  any 
other  damage? 

Lord  FuUerton. — I  rather  think  I  directed  the  Jury  that  there 
was  no  sufficient  evidence  of  any  other  damage. 


opinion  of 
Court. 


Judgment. 


Rutherfurd^  for  pursuer,  moved  for  expenses. 

Lord  MeadowbanL — I  am  clear  that  the  pursuer,  by  refusing  the 
reasonable  proposals  of  the  defenders,  is  not  entitled  to  expenses. 

Lord  Medwyn. — I  am  of  the  same  opinion.  There  was  not  only 
an  offer  to  put  right  the  shelving,  but  that  offer  was  not  agreed  to. 
An  action  is  brought  for  L.500  :  it  is  clear  it  was  not  for  the  shel- 
ving alone  this  jury  trial  was  had.  The  damage  could  not  have 
been  estimated  beyond  the  value  of  the  shelving. 

Lord  JuBtke'Clerk. — I  am  satisfied  nothing  was  given  for  the 
other  claims.  The  pursuer  got  nothing  but  what  was  offered.  The 
case  of  Ballendene  was  different.  There,  there  was  a  tender  of 
L.25 ;  but  the  Jury  gave  L.88,  and  so  expenses  followed. 

Lord  Glenlee  concurred. 

Pursuer's  motion  refused. 


Opinion  of 
Couit. 


Judgment. 


The  defenders  then  moved  for  expenses. 

Lord  Meadowbank, — I  am  for  giving  expenses  to  the  defenders, 
on  the  precedent  of  EUiUam  v.  Gye. 

Lord  Medwyn. — I  am  of  the  same  opinion.  It  is  a  more  favour- 
able case  than  Hallam's  for  giving  expenses :  Mr  Ewing  just  got 
the  value  of  what  was  offered.  Expenses  are  given  not  so  much 
as  a  claim  for  indemnification,  but  that  the  party  who  gains  what 
the  other  refuses  to  give  must  get  expenses.  Here  the  pursuer 
ought  to  pay  expenses. 

The  otiier  Judges  concurred,  and  the  pursuer  was  found  liable 
in  the  expenses  of  the  action. 


Judge  at  Trial,  Lord  FulUrton. 
Fac,  {Hope,)  and  Monttiih, 
ifowden,  W.  S.   Agents. 


Act.  Ruiiierfurd  and  Maitland.         Alt  Dean  ^ 
Wothertpoon  jf  Matik^  W.  S.  and  Mowbray  f 
Mr  Rusself,  Clerk. 

R. 
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No.  XVIII.  27tk  November  1835. 

JOHN  BURNET 
against 

GEORGE  M«KIMMING  and  JOHN  FORBES. 

Tack. — Titlb. — CirckmUances  in  whieh^  in  cm  action  ofreduction^  it 
was  held  that  a  document  purporting  to  be  a  missive  of  lease^  holo" 
graph  of,  and  signed  by  Hie  granter^  was  an  vnobjectionabk  title^  if 
fiUowed  by  possession. 

Tmb  punaer  raised  an  action  of  reduction,  in  which  he  set  forth,  as  Narrative, 
his  title,  a  disposition,  executed  by  a  person  named  M^Coll,  of  cer- 
tain Bubjects  situated  at  the  Broomielaw  of  Glasgow,  of  which 
M<Coll  was  proprietor,  dated  29th  September,  and  infeftment 
thereon,  7th  October  1630.  He  called  for  production  of  a  missive 
of  lease  of  said  subjects,  executed  by  M^Coll  in  favour  of  the  de- 
fender, M^Kimming,  dated  Idth  November  1828*  The  defender 
produced  a  missive  letter  *  of  said  date,  which  bore  to  be  holograph 

*  Glasgow,  Guildry  Court,  November  Thertheenth  day,  one  Thousand  Eight 
Hundred  and  Tewenty-Eight  yean,  George  M'Kimming,  Bresch  Maker,  Gias- 
goir,  having  recevid  your  Letter,  promising  to  Free  and  Releive  Me  of  the  Two 
Uttodred  And  eighty  pounds  Sterling,  I  Borroed  from  you  within  Last  Fifteen 
Moaaths  By  past,  upon  Coadishions  that  I,  James  M'Coll,  Book  Binder  in  Glas- 
gow, bear  By  this  My  Hollygraph  Missive,  as  heiritil  prprter  of  thes  Houses, 
8eataaateyd  in  wood  Lan,  Brooielaw,  Glasgow,  hereby  upone  the  above  consi<- 
derhion  Fur  Thirty  years,  commansing  as  Martimus  next,  notwithstanding  the 
Dae  bearof  wich  is  Declared  to  Bee  youre  Term  of  Entry  To  the  Rents,  During 
tbe  Term  of  this  Leiae  or  tack,  it  is  expresly  under  stud  That  you  pay  Me,  My 
lieirs,  socerss  or  assignees.  Thirty  pounds  Sterling  yearly  as  Tack  Duty,  payable 
Eatber  in  Advanse  or  Mounthly,  or  Quarterly,  or  half  yearly,  or  yearly,  as  is 
most  Convenint  For  you,  or  your  heirs,  succesers  or  Assignees,  or  Factor  or 
Tniitees,  at  is  howiver  underitude  that  All  publick  and  parish  Burdens,  repein 
and  Keeping  the  property  in  good  order,  shal  be  Deeducted  from  the  Abuove 
rente,  and  wich  Acontus  is  takeing  or  recaved  in  part  payment  of  the  Above  Rent 
yearly,  you  are  at  Liberty  to  Inshure  the  said  property  at  youre  own  expences  as 
far  as  your  Interists  is  Concered :  For  your  own  Advantage,  you  are  refered  to 
the  Title  Deeds  for  A  more  purticlar  Descripshon  of  my  propety,  wotch  I  bind 
and  oblige  Myself  to  ratetafy  in  Legell  Manner  on  Stamp  paper,  under  a  penalty 
of  Four  Hundred  pounds  Sterling,  and  Anay  Dout  that  May  Arise  in  this  Mcs* 
Bve  of  Tack  shal  be  interpretated  in  yours  Pavers,  thais  are  the  Names  of  Tenents 
in  posieshion ;  front  land,  John  M*Niel,  M*Kay,  Alexander  Strange, 

^iU.  Drew,  Jaoet  Wallace;  back  land,  Peter  Douglas,  Peter  Gibson,  Hugh 
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M'Kimming 
and  Forbes. 


27  Nov.  1835  of,  and  to  be  signed  by  M^Coll,  and  wbich  he  had  got  stamped 
with  a  mortgage  and  agreement  stamp ;  and  he  averred,  that  he  had 
been  in  possession  of  the  subjects  since  Martinmas  1829,  and  that 
the  subrents  bad  been  since  drawn  by  himself  or  the  other  defender 
Forbes,  in  virtue  of  a  letter  of  authority*  from  him.  The  sum- 
mons contained  various  grounds  of  reduction,  but  the  only  ques- 
tion under  the  consideration  of  the  Court,  at  present  was  the  ex 
facie  validity  of  the  lease.  The  nature  of  the  pursuer's  objections 
on  this  head  sufficiently  appears  from  the  foUowiitg  interlocutor  of 
the  Lord  Ordinary: 

<  The  Lord  Ordinary  finds  that  the  missive  under  reduction, 

<  dated  13th  of  November  1828,  if  followed  with  possession  of  the 
^  subjects,  is  not  objectionable,  on  the  ground  that  it  does  not  ex- 

<  pressly  bear  to  be  a  lease  of  the  subjects,  .or  that  it  does  not  suf- 

*  iiciently  specify  or  identify  them,  or  that  it  does  not  contain  an 

*  acceptance  by  M^Kimming,  or  that  it  does  not  contiun  a  suffi- 

<  cient  stipulation  or  obligation  as  to  the  rent  or  term  of  payment^ 
'  or  that  the  rent,  supposing  it  to  be  under  the  value  of  the  sub^ 

*  jeets,  is  elusory ;  and,  with  these  findings,  remits  the  case  to  the 

<  roll  of  Jury  causes/ 


Lord  Ordi- 
nary's Inter* 
locutor. 


Judgment.      «    Xhe  pursuer  reclaimed^  but  the  Court  unanimously  adliered. 


Lord  Ordinary,  CorehQUte.  Act  Dean  tfFac,  (Hope,)  A»  Jd*NeiU, 

Jtutherfurd,  Thomson.  CharUt  Fisher,  S.S.C.  Pursuer's  Agent. 

Naimt  S.S.C.  Defenders*  Agent.         B,  Clerk. 


Alt. 

JifkK 


c. 


Kelly,  Stuarat,  James  M'lntire,  Your  ar  at  Liberty  to  Make  Anay  Al* 

terations  or  improvements  you  think  proper  one  the  said  property,  at  my  expenoeif 
this  and  the  Three  preceeding  pages  are  ray  Holiygraph  Writing.  I  Consent  to 
the  Regastrashion  in  Books  of  Counsel!  and  Sessbioo,  or  others  Competent  to 
Remaine  For  presenratioo.    Signed    Jambs  M'Coll. 

*  Glasgow,  14th  December  lS29,Mr  John  Forbes,  Brush  Maker,  57,  Gallougate^ 
I  herby  upon  the  understanding  that  Mr  Robert  Simpson,  Wright,  Gallougate, 
is  prefared  to  the  Repairs  of  Wright  work  of  sade  propertay,  and  glasing  the  wtn- 
■doos^  give  you  the  Libertay  to  dray  the  Rents  of  propertay  Within  Refared  to, 
and  dray  the  Rents  Quarterlay,  the  one  half  of  profit  you  Ceep  yourself,  the  other 
half  to  be  payd  as  I  may  afterwards  Derect  you,  onlay  you  Shall  not  assine  your 
Right  to  aney  other  pars,  or  shall  it  be  attatchibell  By  your  Credeters  for  the 
tharuy  yers  to  Run  ^m  this  date,  your  Entray  to  Comaneee  this  day,  of  the 
proprtay  within  Refared  to.    Signed    Gfoegk  M'Kimmino. 
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SECOND  DIVISION. 
No.  XIX.  27</i  November  1835. 

JAMES  JOHN  FRASER,  W.  S. 

affoinet 

ihUESy  MARQUIS  OF  ABERCORN,  and  T.  GUTHRIE 

WRIGHT. 

Inhibition* — Tack. — Renunciation. — Founds  in  regard  to  a 
lease  by  which  assiffnees  and  subienantSf  legal  and  conditional^  were 
cxdudedf  and  where  bankruptcy^  sequestration^  or  trust  for  credit- 
tors,  or  being  in  arrear  of  rent  due  for  a  year,  annulled  the  leasCf — 
(I.)  That  the  tenant  being  a  year  in  arrear,  was  under  a  legal  obli-" 
gaticn  by  his  lease  to  remove :  (2.)  That  a  renunciation,  granted 

'  by  the  tenant,  was  not  struck  at  or  affected  by  an  inhibition  anterior 
in  date,  and  recorded  subsequent  to  the  renunciation:  (3.)  That 
hJubition  could  not  secure  the  lease  to  a  creditor  ;  and  even  sup^ 
posing  that  the  tenant  could  have  put  in  a  manager,  the  inhibiting 
creditor  could  not  have  compelled  him  to  do  so :  (4.)  That  seqiies^ 
trotion  terminated  the  tenants  right  to  the  lease,  and  superseded  the 
diligence  of  inhibition,  independently  of  the  rcTumeiation* 

John  Johnstonb  held  a  lease  of  the  Marquis  of  Abercorn's  farm  of  Ntrrative. 
SouthfieU,  for  seventeen  years  from  1825,  at  a  high  rent  Assig- 
Bees  and  subtenantSy  legal  and  conyentional,  were  expressly  ezcla« 
ded.  It  was  also  protided,  that  if  Johnstone  should  become  bank* 
mpty  or  sequestration  be  awarded  against  him,  or  if  be  should  exe- 
eate  a  trust  for  behoof  of  creditors  during  the  currency  of  the  lease, 
sr  if  one  year's  rent  should  remain  unpaid  after  the  expiry  of  the 
terms  of  payment,  the  lease  should  ipso  facto  be  roid. 

Johnstone  incurred  large  arrears  of  rent.  Mr  Wright,  as  com- 
aiitsioner  for  the  Marquis,  after  giving  every  indulgence,  making 
ioqniiy  of  the  clerk  of  Mr  Fraser  (in  the  absence  of  the  latter)  as 
to  certain  claims  against  the  estate  of  Ashkirk,  which  Johnstoncr 
proposed  to  assign  in  security  of  the  rent,  communicated  to  John- 
stone that  legal  proceedings  would  be  necessary  to  protect  the  in- 
terests of  the  landlord.  Johnstone  offered  to  renounce  the  lease, 
sad  nn  4th  DecemWr  1832  delivered  to  Mr  Wright  a  missive  letter 
sf  eSer>  pcepared  ^by  Mr  James.  M'lnnes,  S.  S.  C.  which  offer,  of 
the  same  date,  Mr  Wright  accepted,  and,  in  implement  of  the  agree- 
Meat,  Johastxme  executed  a  dep d  of  renunciation  oh  2^lh  December 
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27  Not.  1835. 1832.   The  farm  was  taken  poasession  of  for  the  Marquis,  a  seques- 
^^^/^^    tratioD  followed,  and  the  stock  and  cropping  were  sold  by  judicial 

quTsTf  Aber-*^"*^"^'^°"^yj  ^^^^^  which  a  large  balance  still  remained  due  to  the 

com,  &c        landlord.  ^ 

Mr  Fraser,  a  creditor  of  Johnstone,  raised  an  action  to  constitute 
his  debt,  on  the  dependence  of  which  he  executed  letters  of  inhibi- 
tion upon  the  3d  December  1831,  which  were  recorded  upon  the 
9th  of  January  1833.  In  October  1833,  Mr  Fraser  brought  a  re- 
duction of  the  missive  of  offer  and  deed  of  renunciation,  and  for 
payment  of  the  debt  due  to  him,  alleging  that  these  writings  were 
obtained  by  a  fraudulent  device  on  the  part  of  Mr  Wright,  who 
bad  called  upon  the  pursuer's  clerk  in  his  absence,  and  unduly 
asked  and  obtained  information  as  to  the  state  of  the  pursuer^s  ad- 
vances to  Johnstone ;  that  the  pursuer  intended  to  have  oondneted 
the  affairs  by  continuing  Johnstone  as  manager  in  the  iarm ;  that 
Johnstone  was  illegally  prevailed  on  to  grant  the  ofier  of  renuncia- 
tion ;  and  with  a  vie.w  to  concealment,  Mr  Wright  had  employed 
Mr  M^Innes.  There  were  other  statements  imputing  improper 
conduct  to  Mr  Wright  Mr  Fraser  pleaded,  1.  That  the  renun- 
ciation and  assignation  were  reducible  ex  capite  inhibitionis,  whicli 
was  anterior  in  date :  2.  That  he  was  entitled  to  have  kept  John- 
stone in  the  farm  as  manager,  until  the  profits  arising  therefrom  re- 
paid his  advances :  3.  That  he  was  entitled  to  payment  of  the  debt 
covered  by  his  inhibition. 

The  defenders  denied  in  every  particular  the  allegation  of  fraud, 
and  pleaded,  1.  That  the  lease  not  having  been  transmissible  or 
attachable  by  creditors,  a  conveyance  or  renunciation  of  it  did 
not  £eill  under  the  operation  of  the  inhibition  of  the  pursuer,  who 
could  never  adjudge  the  same :  2.  The  lease  became  extinct  by  the 
&ilure  to  implement  its  conditions :  3.  There  being  no  evidence  of 
the  debt  said  to  have  been  due  by  Johnstone,  the  pursuer  can  have 
no  right  to  claim  it  from  the  defender :  4.  The  inhibition  could 
have  no  effect  against  the  defenders,  who  were  ignorant  of  it  at  the 
date  of  the  transaction,  besides  it  has  lapsed  through  mora :  5.  The 
transactions  complained  of  were  not  struck  at  by  the  inhibition ;  and 
such  inhibition  could  not  render  the  defenders  liable  for  any  debt 
of  the  party  inhibited. 

The  Lord  Ordinary  pronounced  the  following  interlocutor,  adding 
a  note :  ^  The  Lord  Ordinary  having  considered  the  closed  record, 

<  and  heard  the  counsel  for  the  parties,  sustains  the  defences,  as-> 

<  soilzies  the  defenders,  and  decerns :  Finds  the  pursuer  liable  in 
*  expenses.' 

Noie, — <  The  defenders  have  now  produced  sufficient  evidence  of 


Lord  Ordi- 
nary's Inter- 
locutor. 
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'  tbe  arrear  of  rent  due  by  the  tenant ;  but  the  interlocutor  in  ab-  27  Not.  1835. 

*  sence  against  Samuel  Johnstone,  produced  by  the  pursuer,  is  not     ^*^V"^^ 

*  a  sufficient  constitution  of  the  debt  said  to  be  due  to  him  by  John  ^'''!f/;5"''' 

-  .  ^  •'  quis  of  Aber- 

Jobnstone,  the  tacksman.  com,  &c. 

*  But,  assuming  the  debt  to  have  been  constituted,  the  Lord  Or-    j^^JT" 
'  dinary  is  of  opinion  that  the  pursuer's  case  cannot  be  maintained* 

*  This  case  is  rested  io  the  summons  and  in  the  condescendence 

*  partly  on  a  charge  of  fraud  against  the  defenders  at  common  law; 

*  but  this  charge  must  be  held  to  have  been  departed  from,  as  none 
'  of  the  pleas  are  applicable  to  it 

'  As  to  the  inhibition,  which  is  the  only  other  ground  of  action^ 

*  1«^  Subtenants  and  assignees,  legal  and  conventional,  are  ex* 

*  diided,  and  therefore  this  diligence  could  not  secure  the  lease  to 

*  the  creditor;  and  even  though  the  tenant  could,  as  has  been  argued, 
^have  put  in  a  manager,  the  inhibiting  creditor  could  not  have  com- 

*  pelled  him  to  do  so ;  24/,  The  tenant  being  a  year  in  arrear  when 
'  the  missive  of  renunciation  was  granted,  was  under  a  legal  obliga- 

*  tioo,  by  bis  lease,  to  remove ;  and,  3^,  Even  though  the  missive 
'  were  struck  at  by  the  inhibition,  the  tenant  was  soon  afterwards 
^  seqaestrated ;  and,  by  his  tack,  this  sequestration  terminated  his 

*  connection  with  the  farm,  and  superseded  the  diligence,  indepen* 

*  dently  of  the  missive.' 

The  pnrsuer  reclaimed. 

The  Court  entertained  no  doubt  of  the  soundness  of  the  interlo* 
CQtor. 

Lord  Meadowbank  said — On  the  merits  there  could  be  no  diffi-  Opinion  of 
ealty.  As  to  the  other  matter,  the  charges  against  Mr  Wright,  as  ^^^^ 
there  is  no  plea  in  law  in  reference  to  that,  it  is  unnecessary  to  say 
aoy  thing  about  it.  But  when  an  officer  of  the  Court  is  attacked 
in  the  way  Mr  Guthrie  Wright  here  is,  I  am  bound  to  say  the 
charges  are  qui te^m founded,  and  ought  not  to  have  been  made* 
His  conduct,  and  that  of  the  Marquis,  was  in  every  respect  most 
lenient  and  correct* 

The  Court  adhered^  with  additional  expenses,  and  remitted  to  Judgment. 
Mr  Richard  Mackenzie,  W.  S.  to  tax  the  same. 

Lord  Ordinary,  Cockbum>  Act.  Maidment,  Alt  Marthall.  Party^ 

sod  Jam^  Stume,  W,  S.  A  genu.        F*  Clerk. 

R. 
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FIRST  DIVISION. 
No.  XX.  29th  November  1835. 

WILLIAM  ALLAN  and  Son,  SasFENDBRS, 

« 

against 
ARCHIBALD  FYFE,  (Fraser's  Trustke). 

Bankrupt. — Arrestment. — Statute,  54.  Geo.  IIL  c.  137. — 
Stttpefman  of  a  charge  by  the  interim  factor  on  a  sequestrated  edak; 

'  for  the  expense  of  certain  proceedings  against  an  arrester  of  certain 
goods  belonging  to  the  bankrupt^  within  the  sixty  days^  on  the  grmaid 
that  the  interim  factor  should  have  applied  at  once  to  the  judge  ordi* 
nary  for  a  warrant  to  obtain  delivery  from  the  arrestee^ 

Karrative.  The  suspenders,  as  creditors  of  a  bankrupt  named  Fraser,  ezeeuted 
an  arrestment  (10th  March  1835)  of  a  quantity  of  fruit  belonging 
to  him,  lying. in  a  bonded  warehouse  in  Leith.  Fraser  having 
beet)  sequestrated  within  sixty  days  of  t^o  arrestment,  the  charger, 
as  interim  factor,  applied  to  the  arrestees  to*deIiver  over  the  goods 
to  him.  He  declined  to  do  so  without  the  consent  of  the  arresters. 
He  then  applied  to  the  arresters  to  loose  their  arrestments,  or  to 
consent  to  the  delivery  of  the  goods.  This  the  arresters  declined 
to  do,  unless  they  were  paid  the  expense  of  the  arrestment,  and  a 

^  > ..  '  '  decree  of  constitution  obtained  by  them  against  the  bankrupt  The 
charger  then  presented  an  application  to  the  Sheriff  for  delivery  of 
the  goods,  directed  not  against  the  arrestees,  but  against  the  arrest- 
ers. The  arresters  gave  in  answers,  in  which  they  objected  to  the 
proceedings  as  directed  against  them,  and  contended,  that  they 
could  not  be  called  upon  to  interfere  in  respect  to  the  delivery  of 
the  goods,  unless  upon  receiving  payment  of  the  expenses  incurred 
by  them.  After  replies  and  duplies,  the  SheHff-substitute  pro* 
noiinced  the' subjoined  interlocutor*,  which  was  affirmed  by  the 

*  The  Sheriff- substitute  having  resumed  consideration  of  this  process,  grants 
order  for  delivery,  warrant  and  authority,  under  reservation,  all  as  expressed  io 
Ihe  petition  :  And  in  respect  that  the  defenders  were  bound  to  consent  to  the 
interim  factor  getting  possession  of  the  sequestrated  effects  in  question,  and  that 
the  interim  factor  was  not  bound  to  pay  the  expense  of  the  defender's  arrestmeot 
before  getting  possession  of  the  effects,  or  definitively  to  guarantee  or  adroit  their 
claim  of  preference  for  such  expense,  but  only  to  reserve  their  claim  of  preference, 
if  such  were  ascertained  to  exist,  and  that  he  only  asked  their  consent  to  delivery 
under  an  express  reservation  to  that  effect ;  finds  them  liable  in  expenses,  allows 
an  account  to  be  given  in,  and  decerns. 
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Sheriff.  The  arresters  presented  a  bill  of  snspension  of  the  decree,  28  Not.  1835. 
whieh  was  passed  by  Lord  Balgray,  (9th  September  1835,)  on    ^^■•V*^ 
aBbon,  m  common  form.  p vfe. 

-   The  charger  reclaimed^  but  the  Court  unanimously  adhered*  judgment. 

Loird  Balffray. — I  conceive  that  the  interim  factor  was  entitled  Opinion  of 
hrevi  manu  to  take  possession  of  the  goods;  and  if  he  was  opposed 
bj  the  arrestee,  bis  course  was  to  have  immediately  applied  to  the 
jodge  ordinary  for  a  warrant;  but  the  arresters  were  not  bound  to 
interfere,  either  by  consenting  to  the  delivery  or  by  loosing  their   . 
arrestment. 

Lard  PrendmL — The  chargers  got  the  warrant  at  last,  which 
they  migh  t  havegot  at  first ;  and  they  mast  j  ust  take  the  consequence 
flf  proceeding  in  the  way  they  did. 

Lord  OrdiDJiry,  Balgray.       Act.  M*Nm,  Unr.         Alt  W.  BeU.      M.  W.  SmOHe, 
Smpendcr't  Agent.         John  Johnson,  Charger's  Agent.         i7.  Cleik. 

c. 


FIRST  DIVISION. 

No.  XXr.  2d  Deeeniber  1885.    . 

A.  T.  F.  FRASER,  Esg.  of  Abertarff, 

■  against 

T.  A.  FRASER,  Esg.  of  Lovat- 
I 

Ehtail, — Statute  10.  Geo.  III.  c.  51. — Found,  that  the  subscript 
tion  of  the  periodical  accounts  required  by  the  statute  by  a  factor  or 
commissioner^  is  a  sufficient  compliance  wUh  the  statute.  (2.)  Thai 
the  expense  of  the  introduction  of  water  into  an  existing  mansion^ 

'  house^  the  building  of  a  milk-house  and  ice-house,  and  other  acccmr 
modaiions  of  a  like  nature,  as  also  the  building  or  repairitig  of  a, 
fforden-wall,  are  improvements  falling  within  the  provisions  of  the 
statiUe.  (3.)  Terms  of  a  notice  to  next  heir  held  sufficient  to  tfi- 
dude  said  particulars.  (4.)  Circumstances  in  which  it  was  held 
there  was  no  necessity  for  a  renewal  of  the  original  notice. 

The  late  Honourable  Archibald  Eraser  of  Lovat,  intending  to  take  NamtiTe. 
advantage  of  the  above  statute,  sent  the  subjoined  notice  *,  (28th 

*  !•  I  have  come  to  the  determination,  to  new  roof  the  family  residence  of 
Beaufort  Castle,  which  has  had  no  roof  bir.ce  the  estate  came  to  me  io  1782. 


i 
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Fraser  t>. 
Fraser. 

Narrative. 


2  Dec  1835.  January  1803)  to  Archibald  Fraser,  Esq.  of  Striclien,  the  heir  en- 
titled by  the  statute  to  receive  the  same.  Thereafter,  large  sums 
were  expended  by  Lovat  upon  the  estate^  during  a  course  of  years^ 
terminating  in  1814.  A  question  now  arose  between  the  pursuer 
and  the  defender,  the  heir  in  possession,  as  to  the  proportion  of  ex- 
penditure properly  chargeable  against  the  estate.  A  report  was 
made  upon  the  subject  by  Mr  Richard  Mackenzie,  W.  S.  by  di- 
rection of  the  Lord  Ordinary.  A  variety  of  objections  were  taken 
to  the  report  on  both  sides,  but  the  only  points  at  present  under  con« 
3ideration  of  the  Court  will  sufiBciently  appear  from  the  following 
interlocutor  and  note  of  the  Lord  Ordinary : 

*•  The  Lord  Ordinary  having  heard  parties'  procurators,  and  con- 
'  sidered  the  closed  record,  report  and  whole  proceedings,  JPtr«t,  In 

<  respect  of  the  interpretation  which  the  act  10.  Geo.  IIL  cap.  51^ 

<  has  received  in  this  particular  from  very  general  practice  recog- 
^  nised  in  some  cases  by  the  Court,  finds,  That  the  subscription  of 
^  the  accounts  by  a  factor  or  conunissioner  is  a  sufficient  compliance 
*  with  the  clause  of  the  act;  2(//y,  finds.  That  in  the  circumstances 


Lord  Ordi- 
nary's Inter- 
locutor* 


2.  That  there  being  but  two  spare  bed-chambers  in  the  whole  mansion,  I  mean 
to  add  an  attic  story  at  the  same  time,  and  (3.)  Also  to  complete  the  wings. 

4.  I  further  mean  to  complete  the  fences  of  the  Mains  of  Beaufort. 

5.  And  the  wall  round  the  garden,  in  suitable  manner. 

6.  And  build  a  square  of  offices  with  accommodation  for  carriages,  horses,  iai- 
plements  of  husbandry,  cattle  and  poultry,  from  time  to  time. 

7.  I  mean,  from  experience  gained  by  practice,  to  subdivide  the  inclosures  in- 
to more  regular  fields, 

8.  And,  where  needful,  to  treocli  and  bring  waste  land  into  tillage,  or  perma- 
nent grass. 

9.  I  propose  to  repair  the  family  burying-place,  now  dilapidated. 

10.  It  has  also  become  necessary,  and  I  accordingly  propose  to  inclose  the  two 
Lovats,  Balblair,  Donaldstown,  Easter  and  Wester  Kirkhills,  Wester  Dunballocb, 
the  Muir  of  Easter  Dunballocb  and  Meikle  Phones,  and  throw  the  same  and 
Commonside  into  safe  inclosures,  being  fit  lands  to  grow  wheat,  and  shew  the  ex- 
ample of  improvement  before  the  inspection  of  the  farmers  of  the  estate,  and 
thereby  complete  that  face  of  the  country. 

1 1.  The  Davochs  of  Ardrennich  and  Fannellan  will  be  inclosed  at  the  same  time, 
and  on  the  same  public  principle,  for  the  benefit  of  posterity,  and  for  the  imone- 
diate  employment  of  those  who  propose  to  emigrate  for  want  of  work  at  home. 

12.  I  shall  also  (God  willing,)  build  a  quay  at  the  port  of  Loveth,  where  the 
mid-ebannel  of  the  river,  under  the  old  castle,  there  are  two  fathoms  and  a^ialf 
depth  at  low  water,  neap  tides. 

13.  And  further,  to  build  a  wharf  at  Beauly. 

14.  To  repair  and  feu  out  stances  for  houses  and  workshops,  and  arrange  the 
circumjacent  lands  into  proper  lots  for  gardens,  small  parks,  and  the  like,  for  the 
benefit  of  the  inhabitants,  and  immediate  meliorating  the  income  of  the  estate. 

15.  The  fiirms  of  Tornich,  Barnyards,  Beauly,  Croyard  and  Bridgend,  being 
now  liable  to  every  sort  of  depredation,  will  also  be  inclosed,  and  scieatificaily 
divided  bj  approved  surveyors. 


No.2L  COURT  OF  SESSlONn  61 

of  tbis  case,  in  which  the  course  of  operations  under  the  notice  ori-  2  Dec  1855. 
ginally  given  was  uninterruptedly  continued  for  years,  a  renewal     ^^V"^' 
of  Dodce  was  not  necessary :  3rfZy,  finds,  That  the  notice  so  given  Yn^r.^ 

was  sufficient  to  cover  the  expense  of  the  introduction  of  water 

iDlo  the  mansion-house  of  Beaufort  Castle,  as  well  as  the  building  ^^^y^  f^|^^ 
of  a  milk-house  and  ice-house,  and  other  accommodations  of  a  like  locutor. 
nature ;  4thlyf  finds,  That  the  building  or  repairing  of  the  gardeii 
wall  was  an  improvement  falling  within  the  provisions  of  the  sta- 
tute; and  therefore  to  the  extent  of  the  above  findings,  repels  tb^ 
defender's  objections  to  the  accounts  as  originally  given  in,  and 
sustains  the  objections  by  tlie  pursuer  to  the  report  of  Mr  Mac*^ 
keozie,  and  decerns  quoad  ultra ;  and  in  respect  that  the  greatei' 
part  of  the  other  objections  taken  by  the  defender  to  the  different 
items  of  the  accounts  involve  questions  of  fact  on  which  the  par- 
ties are  at  variance,  appoints  the  case  to  be  enrolled,  that  partieb 
may  be  heard  upon  the  mode  of  ascertaining  them,  as  well  as  oil 
any  remaining  parts  of  the  cause/ 

Note. — *  These  accounts  include  so  long  a  period,  are  composed  ^®**' 
of  so  many  different  items,  and  are  met  by  the  defender  in  objec- 
tions so  very  detailed  and  critical,  that  both  parties  seemed  to  b^ 
aware  at  the  debate  of  the  impossibility  of  exhausting  them  ih 
an  interlocutor,  and  confined  themselves  for  the  present  at  least 
to  the  ascertainment  of  certain  points  affecting  large  heads  of  thfe 
general  expenditure,  and  it  is  with  this  view  that  the  above  intei^- 
loctttor  is  pronounced. 

*  The  first  and  most  comprehensive  objection  is,  that  a  great 
part  of  the  accoonta  for  improvements  were  not  signed  by  the  lat6 
Lovat  himself,  bat  by  his  factor.  Considering  that  the  law  of 
Scotland  recognises  the  sufficiency  of  a  signature  by  procuration, 
that  the  statute  is  neither  in  letter  nor  spirit  absolutely  conclusive 
against  such  a  mode  of  attestation,  that  the  practice  is  unquestion- 
ably very  general,  and  that  in  some  cases  referred  to  by  the  pur- 
suer, as  those  of  Chisholm,  Blytheswood,  &c.  the  practice,  though 
not  tlie  subject  of  express  decision,  has  been  at  least  recognised 
by  the  Court,  the  Lord  Ordinary  considers  himself  bound  to  re- 
fuse effect  to  the  objection. 

*  ^fy,  The  statute  does  not  seem  to  require  a  renewal  or  repe- 
tition of  notice  when  parties  proceed  during  a  course  of  years  in 
the  execution  of  improvements  covered  by  the  notice  originally 
given;  and  the  decision  of  the  House  of  Lords  in  the  case  of  Tor- 
rance, Wilson  and  Shaw,  ii.  429,  was  evidently  pronounced  oti 
the  specialty,  that  new  and  separate  intermediate  notice  had  been 
given  from  year  to  year,  and  that,  during  three. years  following 
the  last  notice,  all  further  operations  hud  been  suspended ;    in 
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Fnuer  o. 
Fraser. 


Note. 


whioh  oircuooBtances  it  was  held,  that  the  party  w48  not  entitled 
to  go  on  with  the  improvements  under  the  notice  first  given,  and 
without  a  new  intimation  to  the  nextj  heir  of  entaiL 
^  Qdly^  Considering  the  fitir  construction  which  the  statute  is  en- 
titled to  receive,  the  Lord  Ordinary  thinks  that  the  operations 
mentioned  in  the  third  finding  were  suflBciently  covered  by  the  no^ 
tice ;  it  being  always  understood,  that  they  were  actually  planned 
and  executed  in  SMch  a  way  as  to  form  improvements  in  the  ordi- 
nary sense  of  the  term. 

*  Atldy^  It  appears  to  the  Lord  Ordinary  that  the  garden  wall  is 
equally  protected  as  an  improvement  under  the  statute.  He  an« 
derstands  that  this  item,  too,  has  been  repeatedly  authorised  by 
the  Court,  though,  perhaps,  not  the  subject  of  express  decision. 
In  the  case  of  Torrance,  under  the  bead  of  improvement  <m  the 
mansion»hotise,  the  claim  for  a  ^  garden  house'  was  strongly  con-^ 
tested,  and  was  ultimately  sustained ;  though  it  must  be  admitted 
that  it  does  not  distinctly  appear  from  the  report  what  the  true 
nature  of  tbis'  iiiiproyement  was.  Upon  this  point,  too,  it  was  a 
circumstfuice  not  to  be  lost  sight  of,  that  while  the  notice  given  to 
the  defender,  or  those  acting  for  him,  expressly  mentioned  the  gar- 
den wall,  and  while  a  protest  was  taken,  on  the  part  of  the  de** 
fender,  at  the  time,  against  certain  heads  of  the  notice,  as  not 
forming  improvements  within  the  statute,  no  objection  was  stated 
to  the  article  in  question. 

*  Besides  these  objections,  there  are  a  great  many  otliera  which 
truly  involve  question^  of  fact.  Thns,  in  regard  to  many  of  the 
articles,  such  as  the  introduction  of  waCer  into  the  house,  the  build^ 
ing  of  towers,  the  ice-house,  &c.  it  is  s^id  that  they  were  either  in 
themselves  utterly  useless,  or  constructed  in  such  a  way  as  to  be^ 
come  utterly  useless  during  the  lifetime  of  the  late  proprietor ;  on 
the  other  side  these  averments  are  denied.  It  is  clear  that  these 
questions  can  only  be  extricated  either  by  a  remit  to  a  person  of 
skill,  or  some  other  competent  investigation  of  the  focts.  The 
same  remark  applies  to  various  other  articles,  such  as  the  charge 
for  sheds  for  the  workmen  employed  in  the  repairs,  and  for  die 
agent  or  other  person  paying  the  workman's  wages,  &c.  AK 
though  these  items  are  not  of  course  substantively  improvements 
under  the  statute,  still  if  they  were  bona  fide  parts  of  the  expense 
of  executing  such  improvements,  as  it  is  quite  possible  they  might 
be,  if  executed  by  the  proprietor  himself  instead  of  by  contract; 
there  would  be  no  room  for  any  objection.  Accordingly,  it  is 
upon  the  proper  mode  of  extricating  all  these  questions  that  the 
Lord  Ordinary  wishes  to  bear  the  farther  suggestions  of  the  par- 
ties.' 
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Tke  defender  reclaimed,  and,  in  regpect  to  the  first  point  decided,  8  Dee.  1835. 
nmtendedf  that  there  bad  not  been  a  sufficient  compliance  with  the    Wv^^^ 
mtote.    An  aet  such  as  this  did  not  &I1  under  the  ordinary  acts  p]!^/' 

«f  administration  of  a  factor  or  commisgioner ;  on  the  contrary,  it        ^ 

was  nfanifest  tliat  the  statute  required  the  heir  of  eltitail  pertonally  p^^!^ 
to  plei^  himself  for  the  accuracy  of  the  accounts,  by  hie  own  sub^ 
Kripdon.    The  statute  bestows  only  a  conditional  right  to  clium ) 
sod  if  the  conditions  are  neglected,  the  benefit  is  lost. 

It  was  oiuwered — That  subscription  by  a  factor  had  been  sane-  Pursuer's 
tiooed  by  the  Court,  in  Chisholm,  1st  Dec.  1820,  (not  reported,)  ^^*"' 
end  Crawford  v.  Torrance,  1st  Dec.  1820,  F.  C,  and  26th  May 
1826,  W.  if  S.  App.  C.  ii.  429 ;  Judgment  of  House  of  Lords  in 
Csmpbell,  26th  May  1826.  Had  it  not  been  so  sanctioned,  it  was 
(dain  the  fiEu^tor's  subscription  was  the  principal's  subscription  in 
laeh  a  case^  and,  at  all  events,  it  had  been  corroborated  by  tha 
principal. 

Bqdied* — The  point  was  one  of  great  importance,  and  had  not 
leeeived  the  express  decision  of  the  Court  in  any  of  the  case$  cited. 

Lord  Bdlgray, — -.The  Fonchers  given  in,  though  signed  only  by  the  Opinion  of 
factor,  if  not  disputed  by  the  principal,  must  be  held  to  indicate  ail  ^^"'^ 
mtention  on  his  part  to  comply  with  the  statute.  I  have  no  doubt 
BB  to  its  being  a  sufficient  compliance.  In  a  much  more  important 
part  of  the  procedure,  viz.  giving  notice  of  the  improvements,  the 
statute  authorises  the  intervention  of  the  known  attorney  of  the 
party.  Trustees  also  take  advantage  of  the  statute,  and  they  sign 
the  notice.  I  have  reason  to  know  well  that  the  case  of  Chisholm 
vas  most  keenly  contested,  and  most  minutely  investigaWd  in  every 
particular.  We  there  look  a  report  from  the  dijIerQiitsherificloms, 
wbieh  satisfied  us  also  that  the  practice  had  been  established . 

Lord  President. — I  know  that  the  case  of  Chisholm  was  maturely 
considered,  and  I  do  not  think  we  should  interfere  with  the  practice 
without  consulting  the  other  Judges. 

Lord  Mackenzie. — It  strikes  pe  that  the  ^t  may  admit  of  the  in* 
terpretation,  that  the  signature  may  be  made  by  the  factor ;  but  still 
I  have  some  doubts <iipon  the  subject.  It  may  have  been  intended 
that  the  heir  should  pledge  his  veracity  by  his  own  subscription ; 
and  if  this  had  been  th^' first  case  up6iv'th&:'subject,  I  should  have 
had  some  hesitation  about  it :  'But  as  the  Court  have  adopted  the 
interpretation,  voUtb  has  certainly  |)een  understood  in  practice,  I 
do  not  think  we  can  draw  back. 

Lord  GiUies.— I,aIso  admit  the  propriety  of  sustaining  the  prac- 
tice; but  were  the  matter  coming  ^fore  us  for  the  first  time,  I 
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8  Dec.  1835.  Bhould  have  great  doubts  upon  the  point.  It  is  true  the  act  autho- 
rises intimation  to  the  party,  or  his  known  agent ;  but  from  this  I 
would  draw  an  opposite  conclusion  to  Lord  Balgray.  I  should  be 
inclined  to  say,  exceptio  firmat  regulam  in  non  exceptis«  The  act 
says  expressly  that  the  accounts  are  to  be  signed  by  the  heir  him* 
self;  and  if  it  had  intended  the  same  licence  as  in  regard  to  inti- 
mation, would  it  not  have  made  use  of  words  to  that  effect  ?  I  cer- 
tainly have  great  doubts ;  but  as  the  practice  seems  to  be  admitted^ 
I  don't  wish  to  differ  upon  the  subject. 

In  respect  to  the  renewal  of  notice,  the  defender  contended,  that 
although  the  expenditure  extended  over  a  series  of  years,  it  was 
not,  properly  speaking,  continuous ;  that  there  had  been  an  interrupt 
tion  of  a  year  from  1806  to  1808,  and  that  the  very  general  terms 
of  the  notice  required  a  renewal,  in  respect  to  many  of  the  items. 

In  respect  to  the  expense  of  introducing  water,  the  defender  drew 
a  distinction  between  the  case  of  a  party  building  a  house  in  the 
present  day,  and  making  additions  to  or  repairing  an  old  one.  He 
contended,  that  none  of  the  items  adipitted  by  the  Lord  Ordinary 
could  properly  be  termed  improvements  in  the  sense  of  the  act,  and 
that,  at  all  events,  they  did  not  fall  under  the  notice. 

The  Court  concurred  with  the  Lord  Ordinary  as  to  the  second 
finding. 

Lords  President^  BaJgray  and  Mackenzie  concurred  as  to  the  third. 
Lord  Gillies  was  understood  to  hesitate  as  to  the  expense  of  the  water. 

Lords  President,  Balgray  and  Gillies  concurred  as  to  the  fourth. 
Lord  Mackenzie  dissented  as  to  the  garden-wall.^ 
Judgment*  The  Cowt  adhered* 


Lord  Ordinary,  FuUerttm*        Act.  Sol.- Gen*  { Cuntnghame^J  MaHiand.       Alt.  Kieay^ 
Dunbar.         ^neas  Macheatu  W.S.  Pursuer's  Agent.  John  Moriton,  W.S. 

Defender's  Agent.         S*  Clerk. 
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GEORGE  YOUNG  Tertius,  Petitioner, 

against 

EBENEZER  WATSON,  (Young's  Trustee,)  Respondent. 


Marriage-Contract. — Construction. — Words  in  a  marriage* 
contract  held  to  import  a  jus  crediti  in  the  children^  in  req^ect  to 
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finds  which  had  belonged  to  the  wifsj  and  so  to  entitle  the  only  2  Dec.  1^M5. 
diUd  of  the  marriage  to  rank  upon  the  fatlier^s  sequestrated  estate^     ^^^V^^ 
wholiadintromitted  with  saidfunds^  to  the  extent  of  his  intromission,  \;^^^^' 

The  petitioner  presented  a  complaint  against  the  respondent,  the  Narrative, 
trmtee  on  his  father's  sequestrated  estate,  in  respect  he  had  rejected 
a  claim  preferred  by  him  upon  said  estate,  for  a  certain  sum  which 
had  been  uplifted  and  intromitted  with  by  his  father  after  his  mother's 
death,  being  part  of  the  estate  of  his  mother,  to  which  she  had  suc- 
ceeded through  her  uncle,  Mr  Rodger,  and  from  which,  he  contend- 
ed, his  father's  power  of  administration  had  been  excluded  by  his 
contract  of  marriage. 

By  the  contract  of  marriage  entered  into  between  the  bankrupt 
and  his  deceased  wife,  the  spouses,  in  contemplation  of  the  marriage, 

*  assigned  and  disponed  to  and  in  favour  of  each  other,  and  the 

*  longest  liver  of  them  two,  in  liferent,  and  the  children  to  be  pro- 
'  created  of  the  marriage  in  fee ;  whom  failing,  the  one-half  to  the 

*  nearest  heirs  or  assignees  of  the  first  deceaser,  and  the  other  half 
'  to  the  nearest  heirs  or  assignees  of  the  survivor,  ail  and  sundry 

*  lands,  &c.,  which  may  happen  to  pertain  and  belong,  or  be  due 
*and  indebted  to  the  said  parties,  or  either  of  them,  at  the  time  of 

*  the  first  deceaser's  death.' 

Id  respect  to  Mrs  Young's  succession  to  her  uncle,  who  had  died 
previous  to  the  marriage,  but  which  had  not  then  been  realised, 
the  contract  provides  thus :  *  And  whereas  the  said  Jean  Brown 

*  has  right  to  a  certain  share  of  the  means  and  estate  which  be- 
^  longed  to  the  deceased  Charles  Rodger,  Esq.  late  of  the  island  of 

*  St  Croix,  her  uncle,  which  has  not  hitherto  been  realised ;  there- 
'  fore  it  is  understood,  that  when  recovered,  in  whole  or  in  part, 
'  the  said  parties  bind  and  oblige  themselves  to  lend  out  the  same, 
'  from  time  to  time,  on  good  personal  or  heritable  security,  and  to 
'  take  the  bomhi  or  other  vouchers  therefor  payable  in  terms  of 

*  the  foregoing  destination ;  and  so  far  as  respects  all  sums  to  be 

*  recovered  from  the  estate  of  the  said  Charles  Rodger,  as  the  same 

*  shall  be  instructed  by  authentic  documents  under  the  hands  of  the 
'  said  parties  or  otherwise,  the  said  George  Young  hereby  resigns 
^and  renounces  his  jus  mariti,  and  all  other  right  and  pretension 

*  competent  to  him  by  law  in  consequence  of  such  marriage,  saving 
^  and  reserving  his  interest,  in  terms  of  the  said  destination :  But 
'  declaring,  that  no  part  of  the  said  sums  so  to  be  recovered  shall 

*  be  affectable  by  the  debts  or  deeds  of  the  said  George  Young,  or 

*  by  the  diligence  of  his  creditors ;  it  being  understood  that  the  same 
'  shall  be  preserved  as  a  fund  for  the  comfortable  subsistence  of  the 

*  parties  and  their  children,  if  any,  and  that  it  shall  and  may  be 

VOL.  xt.  E 
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2  Dec  1835.  <  competent  for  the  said  Jean  Brown,  by  herself  alone,  to  grant  all 

<  receipts,  discharges  and  acquittances  in  relation  thereto,  which 

*  vriW  be  equally  valid  and  effectual  to  the  receivers  as  if  granted 

<  by  her  with  her  husband's  consent*  The  contract  also  contained 
this  clause :  <  Providing  and  declaring  always,  as  it  is  hereby  pro- 
^  vided  and  declared,  that  in  case  there  shall  be  more  than  out 
'  child  procreated  of  the  said  marriage,  the  said  parties  hereby  re- 
^  serve  full  power  to  divide  and  apportion  the  said  heritable  and 

*  moveable  subjects  among  them  as  they  shall  see  cause,  by  a  writ- 

*  ing  under  their  hand ;  and  failing  such  writing,  then  they  appoint 

*  the  same  to  fall  and  belong  to  the  said  children  equally,  share 
'  and  share  alike/ 


Lord  Ordi- 
nary's Inter- 
locutor. 

Note. 


Petitioner's 
Pleai. 


The  Lord  Ordinary  found,  *  that  the  trustee  has  not  done  wrong 
in  rejecting  the  claim  of  the  petitioner ;  therefore  dismisses  the 
complaint,  but  finds  no  expenses  due.' 

His  Lordship  added  the  following  note :  <  The  first  clause  in 
the  deed  confessedly  vests  the  fee  in  the  father*     Now,  though 
the  second  clause  makes  a  peculiar  provision  for  tlie  funds  to  be 
derived  from  the  wife's  uncle,  this  peculiarity  merely  enlarges  the 
powers  of  the  wife,  during  her  life,  by  excluding  the  jus  mariti  of 
the  husband,  and  does  not  change  the  legal  character  of  the  desti* 
nation  quoad  the  children.     On  the  contrary,  even  as  to  this  par- 
ticular fund,  this  money,  by  the  second  clause,  is  made  payable 
^  in  terms  of  the  foresaid  destination,'  and  the  husband's  interest 
under  that  destination  is  expressly  reserved*      The  case  of  the 
husband  committing  a  fraud  on  the  contract,  by  taking  and  using 
the  money  during  his  wife's  life,,  in  violation  of  her  right,  and  the 
child  claiming  any  thing  in  consequence  of  this,  as  in  her  rigbt» 
has  not  occurred ;  for  it  is  admitted  that  the  husband  only  ob- 
tained the  money  after  her  death,  and  it  is  now  claimed  in  virtue 
of  the  child's  own  right.     There  are  no  words  which  confer  such 
a  jus  credit!  oh  the  child  as  entitles  him  to  compete  with  the  fe« 
ther's  onerous  creditors ;  especially  since,  even  as  to  the  uncle's 
fund,  the  father  had  an  absolute  power  of  division  among  any  chil« 
dren  he  might  have. 

*  The  Lord  Ordinary  has  not  given  expenses,  however,  because 
it  was  not  unreasonable  in  the  petitioner  to  take  the  opinioD  of 
the  Court  on  this  rather  peculiarly  constructed  deed.' 

The  petitioner  reclaimed;  and  while  he  admitted  that  the  deed 
had  been  awkwardly  worded,  he  contended,  that  its  import  plainly 
was  to  vest  the  fee  of  this  succession  in  the  children  of  the  marriage^ 
and  to  exclude  the  husband's  right  of  administration. 
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Jhderscn^  in  answer,  argued — The  eiFect  of  the  deed  is  clearly  to  2  Dec.  18:35. 
▼est  the  fee  lo  the  father.   It  cannot  be  disputed  that  the  first  clause    ^^^^\r'^ 
in  the  deed  gives  the  children  nothing  but  a  spes  successionis :  the  ^"("^t,^' 

fee  is  in  the  father.     The  clause  relating  to  the  uncle's  succession        

hinds  the  parties  to  lend  out  n^atever  shall  be  realised  on  good  per-  pi^^^^^^'*^  ^ 
Hinal  or  heritable  security;  but  the  subject  of  said  security  is  to  be 
pot  predsely  in  the  same  situation  as  the  subjects  conveyed  by  the 
|irenoas  destination.  It  was  clearly  the  intention  of  the  spouses, 
Aat  the  rights  of  the  children  to  the  whole  of  their  property  with- 
9ot  distinction  should  l>e  the  same,  and  accordingly  they  reserved  to 
tkemselves  fiill  power  to  distribute  the  whole  of  it  among  the  chil- 
dren in  such  proportions  as  they  thought  fit. 

Although  Mrs  Young  might,  in  virtue  of  the  clause  excluding 
the  jus  mariti,  have  claimed  during  her  lifetime  the  interest  on  her 
ancle's  funds  a»  it  fell  due,  yet  her  death  has  withdrawn  this  re- 
itiaint  on  the  husband's  power  of  administration ;  and  there  is  no 
stipohition  in  the  contract,  nor  any  principle  at  common  law,  in 
lirtue  of  which  the  children  can  claim  that  the  privilege  of  this 
ehose  shall  be  transferred  to  them,  seeing  that  there  was  no  effec- 
tual conveyance  of  the  fee  in  favonr  of  the  children  of  the  mar- 
riage. 

It  matters  very  little  to  this  discussion,  whether  the  fortune  de- 
rired  from  Mt  Rodger  had  been- lent  out  on  heritable  bonds,  in 
terms  of  the  contract,  or  whether  it  has  been  spent  by  the  bank- 
rupt The  latter  supposition  appears  to  be  the  least  favourable  to 
the  petitioner,  as  it  cannot  be  alleged  that  the  neglect  to  invest  the 
Boney  in  secari ties,  in  terms  of  the  destination,  proceeded  from  any 
inproper  or  fraudulent  motive  to  injure  the  children  of  the  mar- 
riage. 

Lord  Bfdgray. — I  never  saw  a  deed  more  completely  blundered.  Opinion  of 
When,  however,  I  compare  all  the  parts  of  the  deed  together,  and  ^^^^ 
take  a  rational  view  of  them,  I  am  clear  for  altering  this  interlocu- 
tor. The  two  destinations  are  separate  and  distinct    It  is  said  the 
parties  bind  and  oblige  themselves  to  lend  out  the  money  according 
to  die  previous  destination ;  but  then  that  is  qualified  by  the  decla-' 
latioD,  that  the  husband  renounces  his  jus  mariti,  and  subsequently 
It  ia  provided,  that  no  part  shall  be  affectable  by  his  debts  or  deeds. 
There  is  another  very  strong  feature  of  the  deed,  and  which  affects 
my  mind  still  more,  viz.  that  it  is  stated,  that  it  shall  be  preserved* 
tt  a  fund  for  the  comfortable  subsistence  of  the  parties  and  their 
children.    It  was  the  clear  and  obvious  intention  of  the  parties  that 
this  fund  should  be  preserved  from  alienation,  to  the  prejudice  of 
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8  Dec.  1835.    tlie  children.     As  to  the  power  of  division,  that  point  was  well 
considered  in  the  case  of  Redcastle. 

Lord  Gillies, — I  am  of  the  same  opinion.  This  is  certainly  a 
most  confused  deed.  Supposing  we  were  to  give  the  disposing 
clause  the  strict  interpretation  which  is  contended  for,  then  there 
would  be  an  absolute  inconsistency  between  it  and  the  claose  which 
follows,  declaring  that  the  husband  should  have  no  power  over  it, 
and  that  it  should  not  be  affectable  by  his  debts  or  deeds,  or  the 
diligence  of  bis  creditors.  Is  it  consistent  with  the  fee  being  in  the 
husband,  to  say,  that  it  shall  not  be  affectable  by  his  debts  or  deeds? 
When  a  deed  contains  two  clauses  inconsistent  with  each  other,  to 
which  of  them  are  we  to  give  effect  ?  Clearly  to  that  which  appears, 
from  the  whole  tenor  of  the  deed,  to  have  been  the  intention  of  the 
parties.  We  are  not  entitled,  in  such  circumstances,  to  give  to  one 
part  of  the  deed  such  an  interpretation  as  would  render  its  other 
provisions  nugatory* 

Lord  President. — I  am  of  the  same  opinion. 

Lord  Mackenzie. — I  am  of  the  same  opinion.  The  principal  pro- 
vision regards  the  distribution  of  the  funds  at  death :  nothing  is  to 
take  place  at  the  time  of  the  marriage.  Then  how  does  the  matter 
stand?  If  the  husband  was  to  be  made  sole  fiar,  how  could  his  jus 
mariti  be  excluded  ?  There  is  not  the  least  doubt  the  husband  was 
not  the  fiar  at  the  time  of  the  marriage :  Was  he  to  become  fiar  on 
the  death  of  the  wife  ?  If  so,  what  would  become  of  this  provision  as 
to  his  jus  mariti  ?  These  are  words  as  good  as  a  limitation,  similar 
to  the  words  allenarly,  or  such  like.  We  are  driven  to  give  the 
deed  this  construction.  We  must  construe  it  so  as  to  give  effect  to 
its  provisions.  I  take  it  to  be  the  true  construction  of  this  deed, 
and  one  not  contrary  to  the  intention  of  the  parties,  that  the  fee  of 
this  fund  was  vested  in  the  children. 

The  Courts  therefore,  pronounced  the  following  interlocutor: 

*  The  Lords  having  advised  this  reclaiming  note,  and  heard  coun- 

<  sel,  alter  the  interlocutor  of  the  Lord  Ordinary  reclaimed  against,- 

<  and  remit  to  the  trustee,  with  instructions  to  admit  the  claim  of 

<  the  petitioner,  as  the  same  shall  be  ascertained,  into  the  ranking, 

*  and  to  sustain  the  same,  to  the  effect  that  he  may  draw  his  pro- 

*  portion  of  the  funds  along  with  the  other  creditors  of  the  said 

*  George  Young ;  and  further,  find  the  petitioner  entitled  to  ex- 

*  penses,  and  remit  the  account  thereof,  when  lodged,  to  the  Audi- 

<  tor  of  Court,  to  tal  the  same,  and  to  report' 


Judgment. 


Lord  Ordinary,  Cockfmm.         Act.  More,         Alt  Anderton,  J,  IT.  Mackemtdet 

W.  S.  Petitioner*!  Agent.  Home  jr  Rote,  W.  S.  Respondent's  A^nti* 

8.  Clerk. 

c. 
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SECOND  DIVISION. 
No.  XXIIL  2d  December  1835. 

GEORGE  NICOL 
affairut 

JAMES  MORTIMER. 

Process. — Foeeion. — Founds  (1.)  in  regard  to  the  constitutim  of 
a  dehtj  England  being  the  hcus  contractusj  that  it  is  not  necessary 
to  aoer  what  the  law  of  England  is  in  regard  to  the  facts  set  forth 
on  record :  (2.)  (Adhering  to  the  Lord  Ordinary* s  interlocutor^) 
that  the  tumstitution  of  the  debt  by  an  advance  of  money  made  in 
England  by  a  person  domiciled  in  that  country,  and  by  a  dieque  on 
his  London  banher^  may  be  proved  by  such  evidence  as  would  be  mf 
faent  to  constitute  such  a  debtf  according  to  the  law  of  England. 

In  a  moltiplepoinding  raised  by  George  Nicol,  before  the  Sheriff  NamtiTe. 
of  Aberdeenshire,  as  executor-dative,  with  a  view  to  the  division 
of  funds  belonging  to  the  deceased  John  Nicol,  Mortimer  claimed 
LI55,  being  *  cash  advanced  and  lent  by  the  claimant  to  the  defunct 
<on  the  21st  September  1829,  the  claimant  having  at  that  date 

*  given  the  defunct  an  order  on  his  bankers,   Messrs  Barnetts, 

*  Hoareand  Company,  Lombard  Street,  London,  forL.155,  of  which 

*  the  defunct  received  payment  from  Messrs  Barnetts,  Hoare  and 

*  Company,  and  which  was  put  to  the  claimant's  debit  in  his  account 
'  with  them,  and  accounted  for  by  him  to  them.'  He  further  aver-* 
red,  that  be  was  <  also  a  just  and  lawful  creditor  of  the  defunct  for 

*  the  sum  of  L.7,  being  cash  advanced  and  lent  by  the  claimant 
'to  the  defunct  upon  the  21st  September  1829;'  and  he  produ- 
ced, with  his  claim,  the  order  on  the  bankers,  and  a  letter  from 
the  deceased  to  the  claimant,  dated  4th  June  1830,  acknowledging 
a  debt 

The  executor  denied  the  debt,  and  pleaded,  that  it  was  not  duly 
vouched.  The  replies  for  the  claimant  contained  the  following 
passage :  ^  He  has  only  one  other  observation  to  make,  viz.  that 
'  this  question  must  be  decided  by  the  lex  loci  contractus,  (Taifs 

*  Law  of  Evidence,  p.  301.)     If  your  Lordship,  therefore,  shall  en«< 

*  tertain  any  doubt  that  the  evidence  offered  is  sufficient  for  in- 
'  structing  his  claim,  the  claimant  will  find  it  necessary  to  move 

*  that  the  opinion  of  English  counsel  should  be  made  upon  the  case/ 
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2  Dec.  1835.       The  Sheriff  found  that  the  claim  was  not  instructed,  and  that  no 
competent  proof  was  offered  to  instruct  the  same. 


Nicol  V. 
Mortimer. 


Advocator's 
Pleas. 


Respondent's 
Pleas. 


Mortimer  advocated,  and  pleaded^^l.)  The  transaction  out  of 
which  the  claim  in  tins  process  arises  having  taken  place  in  London, 
and  the  parties,  when  entering  into  this  transaction,  haWng  in 
view  the  rules  of  the  law  of  England  relative  to  such  a  transaction, 
and  in  particular  the  evidence  by  which  it  could  be  established,  it 
is  competent  for  the, advocator  to  profe,  by  eyidence  which  would 
be  admissible  by  the  law  of  England,  the  transaction  on  which  the 
claim  made  by  him  ih  this  ptoceiB$  is  founded,  even  tbongh  such 
evidence  would  not  be  admissible  to  prove  a  similar  traauaction 
entered  into  in  Scotland ;  Glynn  t;.  Johnston,  8th  June  1830. 
(2.)  The  locus  solutionis,  as  well  as  the  locus  contraetus,  was  in 
England,  so  tliat  in  every  respect  the  transaction  must  be  regulated 
by  the  rules  of  the  law  of  England.  (3.)  The  advocator  having 
offered  to  prove,  by  parole  evidence,  not  merely  the  original  con- 
stitution of  his  claim  against  the  late  John  Nicol,  but  also  the 
recognition  and  acknowledgment  of  this  claim  by  Mr  Nicol,  and 
such  proof  being  competent  by  the  law  of  England  in  topport  of 
such  a  claim,  the  advocator  ought  to  have  beea  aUowed  to  adduce 
the  proof  offered  by  him  in  support  of  his  said  claim. 

It  was  pleaded  for  Nicol — (1.)  Questions  as  to  the  ooDStitution  or 
subsistence  of  contracts  said  to  be  entered  into  in  a  foreign  oountry 
fell  to  be  regulated  according  to  the  law  of  the  country  where  the 
solution  of  the  contract  was  intended  by  the  parties  to  take  place, 
and  not  according  to  the  law  of  the  country  where  the  contract  was 
entered  into.  (2.)  The  alleged  debtor  in  this  case  being  admit- 
tedly domiciled  in  Scotland,  and  only  accidentally  in  London,  the 
presumption  of  law  would  be  that  Scotland  was  the  intended  place 
of  solution  of  the  contract,  and  therefore  all  questions  in  regard  to 
it  must  be  regulated  by  the  law  of  Scotland.  (3.)  Even  if  the  ques* 
tion  fell  to  be  determined  by  the  law  of  England,  no  judgment 
on  the  law  of  England  could  be  pronounced  on  the  present  record^ 
because  the  law  of  England  or  any  foreign  country  is  matter  of 
fact  which  requires  to  be  averred  upon  the  record,  so  as  to  be  ca* 
pable  of  being  admitted  and  denied,  while  in  this  case  there  is 
no  averment  whatever  as  to  the  law  of  England  in  regard  to  the  evi« 
dence  admissible  in  alleged  contracts  such  as  the  one  in  question, 
and  no  application  has  been  made  in  this  Court  for  leave  to  make 
up  a  new  record,  in  terms  of  the  26th  section  of  the  Act  of  Sede- 
runt. 
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*  The  Lord  Ordinary  pronoanced  the  following  interlocutor:  2  Dec.  1835. 

•  The  Lord  Ordinary  having  resumed  consideration  of  the  de-     ^^V*^ 
bate,  with  the  closed  record,  and  whole  process,  advocates  the  cause,  i^iortimcr. 


alters  the  interlocutor  of  the  Sheriff  complained  of,  and  finds  that     * 

the  constitution  of  the  complainer's  debt,  by  an  Advance  of  money  ^^^^.^  j^^^er- 
made  in  England  by  a  person  domiciled  in  that  country,  and  by  locator. 
a  Aeque  g^ranted  on  his  London  bankers  by  that  person,  may  be 
proved  by  such  evidence  as  would  be  sufficient  to  constitute  such 
a  debt,  according  to  the  law  of  England :  And,  before  farther 
answer,  appoints  the  cause  to  be  enrolled,  that  the  respondent  may 
state  whether  he  admits  that  the  facts  set  forth  on  the  record  would 
be  sufficient  to  support  the  claim  of  the  oomplainer  according 
to  the  law  of  England,  or  requires  that  law  to  be  put  regularly  iri 
evidence/ 

Note. — <  There  is  certainly  some  difficulty  as  to  the  sufficiency  Note. 
of  the  coraplainer's  recorded  averment,  as  to  what  the  rule  of  the 
hw  of  England  actually  is.  This,  no  doubt,  is,  in  this  Court,  a 
matter  ofjaet  merely,  and  must  be  set  forth  as  such  on  the  record ; 
nor  can  it  be  received  as  a  sufficient  answer  to  the  objection, 
that  the  fact  is  distinctly  set  forth,  though  in  a  wrong  part  of  the 
record,  yiz.  in  the  pleas  in  law.  Where  this  is  the  case,  how- 
ever, (as  it  seems  plainly  to  be  here,  see  dd  additional  plea  for  com« 
plainer,)  the  objection  must  be  allowed  to  be  critical,  especially 
considering  how  naturally  an  averment  of  thU  particuhr  kind  mzy 
be  mistaken  for  a  plea  in  law.  But  the  ^answer  which  the  Lord 
Ordinary  is  inclined  to  sustain  is,  that  the  averment  is  in  substance 
sufficiently  made,  though  in  rather  an  indirect  form,  in  the  con- 
doding  section  of  the  replies  in  the  inferior  court,  where  the 
oomplainer,  after  contending  that  the  case  must  be  governed  by 
the  law  of  Elngland,  proceeds  to  state,  that  if  the  evidence  offered 
is  not  allowed  to  be  sufficient  (of  course  by  that  law)  to  instruct 
his  claim,  he  craves  that  an  opinion  of  English  counsel  may  be 
taken.  To  the  Lord  Ordinary  it  appears  impossible  to  doubt  that 
this  necessarily,  and  without  any  stretch  of  construction,  imports 
an  averment  and  an  undertaking  to  prove  that  by  the  law  of  Eng- 
land such  evidence  is  actually  sufficient. 

^  On  the  merits,  the  Lord  Ordinary  conceives  that  there  is  a 
dear  distinction  between  the  extinction  of  obligations  and  their 
constitution.  As  to  the  former,  the  locus  solutionis,  where  that  is 
dear,  will  generally  give  the  rule ;  as  to  the  latter,  the  locus  con- 
tractus. Now,  the  question  here  is  as  to  the  constitution  of  the 
contract  of  loan,  which  undoubtedly  took  place  (if  at  all)  by  an 
advance  made  in  England  by  a  domiciled  Englishman.  If,  in 
proof  of  his  contract,  he  had  taken  a  bond  in  the  English  form. 
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2  D«c  1835.  <  it  would  clearly  have  been  sufficient  to  support  bis  present  claim 

*  that  it  was  rejj^uiar  according  to  the  lex  loci,  though  altogether 
^  improbative  by  the  law  of  Scotland.    But  if  parole  proof  be  equally 

*  available  as  such  a  bond,  by  the  lex  loci,  it  seems  equally  impos- 

<  sible  to  reject  it.     The  case  of  Glynn,  8th  June  1830,  (8.  Skaw^ 

*  889,}  which  was  founded  on  by  the  respondent  as  adverse  to  this 
^  doctrine,  will  be  found,  when  carefully  considered,  truly  to  support 

<  it;  for,  in  so  far  as  regarded  any  thing  but  the  extinction  of  the 

*  obligation,  it  was  not  as  the  law  of  the  locus  solutionis  that  the  law 

*  of  England  was  preferred,  but  as  the  law  of  the  locus  contractus, 

*  that  is,  of  the  new  and  accessory  contract  of  depositation^  which 

*  was -relevantly  averred  by  the  defenders  to  have  taken  place  in 
'  London ;  and  as  to  the  constitution  and  effects  of  which,  therefore, 

*  the  law  of  England  alone  could  determine.' 


Pursuer's 
Pleas. 


NicoI  having  reclaimed^  G.  Moir  argued^  in  the  first  place,  That 
there  was  no  specific  averment  by  Mortimer  on  record  as  to  what 
the  law  of  England  was,  on  which  the  question  was  said  to  depend. 
The  passage  in  the  replies  could  not  supply  the  want  of  a  proper 
averment  of  this  fact  in  the  condescendence. 


Defender's 
Pleas. 


«7.  S,  More^  in  answer,  argued — That  it  was  sufficient  that  facts  were 
stated  suflScient  to  raise  the  question,  and  that  it  was  for  tbe  Court 
to  direct  whether  the  opinion  of  foreign  lawyers  should  be  taken. 
The  replies  were  undoubtedly  to  be  held  as  part  of  the  record  of 
the  inferior  court. 


Opinion  of 
CourU 


Judgment. 


The  laord  Justice'Clerk  said,  it  was  not  necessary  to  state  how  the 
law  of  England  stood  in  regard  to  the  facts  set  forth  on  the  record. 

Lord  Medwyn, — It  is  not  requisite  to  state  in  a  condescendence 
how  the  law  of  England  stands.  If  the  party  give  us  facts  sufficient 
to  enable  us  to  say  whether  it  ought  to  be  decided  by  foreign  law, 
that  is  all  we  can  require. 

The  other  Judges  concurred,  and  held  that  the  mode  suggested  by 
the  Lord  Ordinary  was  the  best  way  of  disposing  of  the  question.  * 

The  Court  adhered. 

JjOtA  Ordinary,  Jeffrey.  For  Mortimer,  JT.  S*  More.  For  Nicol,  M^NaUt 

G.  Ifoir.  James  Ross,  S.S.C.  and  Gordon  j-  Barron,  W.  S.  Agents. 

r.  Clerk. 

R. 
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FIRST  DIVISION. 

No.  XXIV.  3d  December  1835. 

DUNCAN  M*RA 
offainst 

JAMES  PEDIE. 

Agent  and  Client. — A  law^agenty  in  the  course  of  a  suit^  drew  bitts 
an  his  client^  whidi  he  discounted^  but  witlwut  rendering  his  account : 
On  a  settlement  between  the  parties^  it  turned  out^  after  the  agenfs 
accounts  were  taxed^  that  the  sums  received  by  him  exceeded  the  sum 
due  to  him  : — Founds  that  he  was  entitled  to  deduct  from  t/ie  balance 
the  expense  of  stamps  and  discount  on  tlie  biUs. 

The  defender  was  the  law-agent  of  the  pursuer  in  certain  suits  Narrative, 
before  this  Court.     In  the  course  of  his  employment  he  drew  bills 
upon  bis  employer,  which  he  discounted,  but  without  rendering 
any  account  of  the  amount  due  to  him.     When  his  accounts  were 
rendered  and  taxed,  it  turned  out  that  the  sums  in  the  different 
drafts  exceeded  the  sum  due  to  him ;  and  a  dispute  having  arisen 
as  to  the  mode  in  which  the  balance  was  to  be  adjusted,  the  pur- 
suer raised  the  present  action  for  the  sum  which  he  conceived  to 
be  the  overplus.     The  only  question  brought  under  the  considera- 
tion of  the  Court  was,  whetlier  the  defender  was  entitled  to  debit 
bis  employer  with  the  value  of  the  discount  and  stamps  on  the 
drafts?  On  a  remit  to  the  Auditor  to  adjust  the  balance,  the  Auditor 
disallowed  the  defender  these  charges,  ^  upon  the  ground  that  the 
'  bills  in  question  were  drawn  by  the  defender  for  his  own  purposes 
'  and  accommodation,  and  that  they  were  almost  without  exception 
'  for  more  than  had  fallen  due  at  the  time.* 
The  Lord  Ordinary  admitted  the  charges,  and  added  this  note:   Lord  Ordi- 
Note* — *  Had  the  report  of  the  Auditor,  in  regard  to  the  disputed  ^^^**  ^^'^* 
^  articles,  rested  on  any  rule  of  practice,  the  Lord  Ordinary  would 
'  not  have  been  disposed  to  disturb  it.     But  that  is  not  the  case, 

*  and  the  articles  are  disallowed,  on  the  ground,  as  he  understands, 
'  that  the  bills  having  been  drawn  by  the  agent  on  the  employer 
'  before  the  accounts  were  given  in,  and  before  sums  to  the  full 

*  amount  were  due,  must  be  held  to  have  been  granted  for  the  ac- 
'  commodation  of  the  agent.  The  Lord  Ordinary  does  not  con- 
'  sider  this  circumstance  to  be  conclusive.  It  is  quite  competent 
'  and  reasonable  for  an  agent  to  ask,  and  a  client  to  lodge,  money 
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3  Dec.  1835.  <  in  advance ;  and  although  an  agent  may  not  be  entitled  to  drair 

^^^V**^    *  on  his  client  while  his  accounts  are  unsettled,  yet  if  the  client 

'^'  ^  chooses  to  accept  and  pay  drafts  without  objection,  and  without 

*  receiving  or  asking  for  his  accounts,  the  presumption  is,  that  pay- 
^  ments  in  advance  were  contemplated,  on  which  supposition,  the 

*  expense  of  stamps,  &c«  on  the  bills,  is  fairly  chargeable  against 

*  the  client. 

*  As  these  articles  form  the  whole  point  in  dispute,  and  truly 
^  gave  rise  to  the  litigation,  the  Lord  Ordinary  holds  the  defender, 
^  who  has  been  successful  on  that  point,  to  be  entitled  to  expenses.' 


Pursuer's 
Argument. 


Opinion  of 
Court. 


Judgment. 


The  pursuer  reclaimed^  and  contended,  that  the  defender,  by  tak- 
ing the  bills,  had  received  them  as  a  proper  set-off  against  the  same 
sums  standing  against  the  pursuer  in  his  books  at  the  time ;  that 
if  he  chose  to  convert  them  into  cash  before  they  came  to  maturity, 
he  did  it  for  his  own  accommodation,  and  was  thus  of  course  bound 
to  pay  the  expense  of  so  doing.  The  bills  were  his ;  and  if  he 
chose  to  dispose  of  them  at  an  undervalue  for  ready  money,  he 
was  not  entitled  to  saddle  his  client  with  any  loss  he  might  there- 
by sustain. 

The  defender's  counsel  was  stopped  by  the  Conrt. 

Lord  President — The  stamps  are  one  thing ;  the  discount  an- 
other. If  the  client  chooses  to  pay  his  agent  by  a  bill,  he  must  pay 
the  stamp.  The  agent  is  entitled  to  receive  payment  in  Edinburgh, 
and  the  client  must  pay  the  expense  of  remitting  it. 

Lord  Balgray. — It  is  only  the  clear  money  that  a  person  gets 
that  he  is  bound  to  debit  himself  with. 

Lord  OvUieB* — Suppose  this  account  is  L.40,  and  yoa  remit  him 
L.50  by  a  bill,  which  he  discounts,  you  can't  say  he  gets  more  than 
the  sum  in  the  bill,  under  deducdon  of  the  discount. 

Lord  Mackenzie  concurred. 

The  Court  therefore  adhered* 

Lord  Ordinary,  FuUeHon.  Act.  Dean  of  Fae,  fH^pe^)  Wood,  Alt  JWiy, 

Buchanan,       James  Macdonettt  W.  S.  Pursuer's  Agent       JameM  Fedie^  \^»  & 
Defender's  Agent.        D.  Clerk.  t 

c. 
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FIRST  DIVISION. 

No.  XXV.  M  December  1835. 

JAMES  LISTON,  Advocator, 

agaitut 

Mias  ISABELLA  GALLOWAY,  Respondent. 

Possessory  Judgment. — Title. — A  proprietor  who  has  possessed 
an  access  through  a  neiffhbour^s  grounds  for  seven  years^  is  entitled 
te  a  po$S€Msory  jiidgwunt^  though  his  title  be  a  bounding  chartery 
having  no  clause  of  parts  and  pertinents^  or  ofish  and  entry. 

This  was  an  advoeation  from  the  Sheriff  of  Pertlishire,  who  had 
foand  the  respondent  entitled  to  a  possessory  judgrment,  io  respect 
of  a  right  of  access  possessed  by  her  through  the  close  of  the  advo- 
cator.   The  Lord  Ordinary  *  finds  it  proved,  that,  during  a  period  Lord  Ordi- 
'fiu  exceeding  seven  years,  the  proprietors  and  possessors  o(  the  jU^tor."**'' 
'  gavden  now  belonging  to  the  respondent  have  constantly  used  the 

*  dose  belonging  to  the  advocator  as  an  access  to  the  said  garden : 

*  Finds  it  not  proved  that  the  access  to  the  garden  in  that  line  arose 

*  from  tolerance  on  the  part  of  the  proprietors  of  the  close,  or  from 
'  the  circumstance  of  the  same  parties  happening  to  be,  for  a  consi- 
^  derable  time,  the  possessors  of  both  :  Therefore  repels  the  reasons 

*  of  advocation,  remits  the  case  simpliciter  to  the  Sheriff  of  Perth- 

*  shire,  aad  decerns :  Finds  the  respondent  entitled  to  expenses.' 

Hb  Lordship  added  this  note  : — ^  The  Lord  Ordinary  enter-  Note. 

*  tains  no  doabt  on  the  import  of  the  proof;  and,  in  regard  to  the 
'respondent's  title,  it  appears  to  him,  that  a  bounding  charter, 
^  though  it  may  be  conclusive  against  a  claim  of  property  beyond  its 
<  limits,  is  not  necessarily  exclusive  of  any  of  the  known  rights  of 
'  senritode  over  adjacent  properties,  such  as  that  of  ish  and  entry 
^  forming  the  subject  of  the  present  discussion,  and  therefore  does, 
'  if  supported  by  the  requisite  proof  of  possession  of  such  servitude, 
'  afford  a  sufficient  title  for  a  possessory  judgment/ 

The  advocator  reclaimed^  and  while  he  denied  that  the  possession  Advocator*! 
was  otherwise  than  by  tolerance,  he  argued  principally,  that  esto  ^^^^* 
there  had  been  possession,  the  respondent  was  not  entitled  to  a  pos- 
sessory judgment,  in  respect  her  title  to  the  subject,  from  which  she 
claimed  right  of  access  through  the  property  of  the  advocator,  was 
a  bounding  charter,  and  did  not  contain  a  clause  of  parts  and  perti- 
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3  Dec.  1835.   nents,  or  of  free  ish  and  entry,  as  had  been  in  terminis  decided  in 
^^^*y^^    the  Second  Division,  in  Saunders  and  others  v.  Hunter,  26tli  Feb. 

G^Z%.        ^08^'  ^'  <^-'  S-  'S-  §•  J3-  606. 

Respondent*!       Answered — The  possession  being  undoubted,  it  is  clear  that  a 
Pleas.  party  may  acquire  a  right  of  servitude  over  the  property  of  another, 

though  his  own  title  be  a  bounding  charter,  and  have  no  clause  of 
parts  and  pertinents,  or  of  ish  and  entry.  The  respondent  has  a 
sufficient  ex  facie  title  to  insist  in  a  declarator,  if  she  can  prove  the 
requisite  possession  ;  and  if  so,  has  a  right,  by  shewing  possession 
for  seven  years,  to  obtain  a  possessory  judgment. 

Judgment.  The  Court,  being  satisfied  that  seven  years*  possession  had  been 

proved,  adhered^ 

Lord  Gillies. — I  doubt  very  much  the  decision  of  the  Second 
Division,  as  reported.  Free  ish  and  entry  is  implied  in  every  dis- 
position* 

Lord  Ordinary,  FuUerion,        Act.  Dean  ofFac.  f  Hope, J  A*  McNeill,       Alt  Xeay^ 
J.  Anderson.  Isaac  Anderson,  S.S.C.  Advocator's  Agent.  Tawte  jf 

Bonarf  W*  S.  Respondent's  AgenU.         P.  Clerk. 

c. 


SECOND  DIVISION. 


No.  XXVI.  3d  December  1835. 

SIMON  FRASER,  (Douglas's  Curator  Bonis,)  Petitioner, 

Curator  Bonis. — Special  circumstances  in  whidi  the  Courts  witk 
consent  of  certain  parties  nearest  of  kin,  granted  authority  to  a  cu^ 
rotor  bonis  to  grant  charters  to  enter  and  receive  vassals* 

G.  Bell,  for  petitioner,  craved  the  Coart  to  interpone  its  authority 
to  enable  him  to  grant  charters,  and  to  enable  the  vassals  to  make 
up  titles  connected  with  the  property  of  Mr  Douglas,  who  was  a 
very  old  man,  and  founded  on  Craigie,  8th  Jan.  1828;  Bushby, 
1st  Feb.  1823 ;  Biaikie,  1st  Feb.  1827 ;  Campbell,  20th  Jan.  1829, 
which  was  similar  to  the  present  application,  and  Pulteney,  21st 
Feb.  1832,  in  which  the  authority  now  asked  was  given  by  the 
First  Division. 

A,  Anderson  consented  to  the  prayer  on  behalf  of  Lady  Douglas, 
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and  other  conoecdons  of  Mr  Douglas,  as  it  was  a  measure  that  8  Dec.  1835. 
would  be  advantageous  to  the  property.  ^^"^V^^ 

The  Court  entertained  the  strongest  doubts  of  its  powers  to  grant  p^^^^n^ 
the  authority  asked,  and  considered  that,  but  for  the  consent  now 
given,  the  proposal  could  not  be  listened  to.      £onf  Meadowbauk 
held,  that  if  the  Court  had  not  the  powers  here  asked,  and  his  Lord- 
ship thought  it  had  not,  consent  would  not  mend  the  matter. 

The  Courtf  however,  in  respect  of  the  age  of  Mr  Douglas,  the 
consent  by  parties  interested,  the  urgency  of  the  case,  and  whole 
circumstances,  granted  the  authority  prayed  for. 

tor  FetiUoner,  G.  SeU.         For  Lady  Doaglu,  J.  Jndariotu 


FIRST  DIVISION. 

No.  XXYII.  4th  December  1835. 

WILLIAM  HAGGART,  Suspender, 

COOPER  AND  PEARSON,  Chargers. 

Agbnt  and  Client. — Suspension  of  a  charge  by  an  agent  against 
kis  dient^  for  business  charges^  in  respect  of  an  error  committed  by 
him  hi  preparing  a  disposition  omnium  bonorum  in  favour  of  the 
dientf  by  a  party  incarcerated  at  his  instance. 

A  PERSON  by  the  name  of  Maule  had  been  incarcerated  at  the  in-  Narrative, 
stance  of  the  suspender :  he  was  liberated  under  the  act  of  grace. 
He  possessed  a  small  heritable  property,  and  the  suspenders  were 
employed  to  prepare  his  disposition  omnium  bonorum.  The  disposi- 
tion contained  the  following  clause :  ^  But  declaring  always,  that,  so 

*  soon  as  he  shall  have  effected  payment  of  the  debts  due  to  him- 
^  self  and  tny  other  creditors,  with  the  interest  which  shall  accrue, 
'  and  the  expenses  which  shall  be  incurred  thereon,  then  this  pre-* 
'  sent  disposition  and  infeftment  to  follow  hereon  shall,  ipso  facto, 
^  become  null  and  void,  and  of  no  force,  or  strength  or  effect :  And 
'  the  said  William  Haggart  shall  be  bound  and  obliged,  as  by  ac« 

*  ceptation  hereof  he  binds  and  obliges  himself,  to  reconvey  the 

*  whole  estates  and  effects  hereby  disponed  to  me  and  my  heirs  and 
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Cooper  and 
Pearson. 


Lord  Ordi- 
nary's Note. 


4  Dec.  1835.  «  assignees.'  After  different  ineffectual  attempts  to  dispose  of  the 
ii^^^L^  subjects,  a  minute  of  sale  was  at  last  entered  into,  and  a  disposition 
was  prepared  by  the  chargers  and  offered  to  the  purchaser ;  but  be 
declined  to  proceed  with  the  transaction,  on  the  ground  of  defect 
of  title.  It  was  for  business  charges  connected  with  these  proceed- 
ings, for  which  the  chargers  had  prevailed  upon  the  suspender  to 
grant  them  a  bill,  that  the  present  charge  was  executed  against  the 
suspender. 

The  Lord  Ordinary  suspended  the  letters  simpliciter,  and  issued 
the  following  note : 

Note, — <  The  chargers  were  employed  by  the  suspender,  in  their 
'  professional  capacity,  to  recover  a  debt  of  L.20  from  a  person 

<  named  Maule,  and  they  rendered  an  account  for  their  trouble, 

<  amounting  to  L.46  :  2  :  9  j.  The  whole  of  that  account,  with  the 
^  exception  of  a  few  articles  at  the  beginning,  was  for  business  which 
^  became  altogether  useless,  in  consequence  of  a  gross  and  palpable 
^  blunder  of  their  own  in  framing  a  disposition  omnium  bonorum, 
^  which  the  debtor  granted  under  the  act  of  grace, — a  blunder  ad- 

<  mitted  by  themselves  to  be  fatal,  in  a  writing  afterwards  prepar- 
^  ed  by  themselves  for  the  purpose  of  having  it  rectified.      It  was 

<  their  duty  to  have  had  it  rectified  entirely  at  their  own  expense. 

<  But  they  did  not  do  so,  until  the  suspender,  who  is  not  a  profes- 

<  sional  person,  had  been  induced  to  grant  the  bill  charged  on  for 

<  this  account,  under  the  trifling  deduction  of  L.3.    The  pleas  of  a 

*  settlement  of  accounts,  and  of  an  acquiescence  or  homologation  on 

<  the  part  of  the  suspender,  are  altogether  unavailable  as  in  a  que»i 

*  tion  between  agent  and  client,  more  particularly  in  cireumstances 

<  similar  to  the  present.' 

Judgment.  The  suspender  reclaimed^  but  the  Court  adhered* 


Lord  Ordinary,  Carehoute.      Act.  Sol-Geru  (Cuninghame,)  Maidmaii. 
tfFac,  (Hope,)  W.  BeU,  AUx.  Millar,  Suspender's  Agent 

Charger's  Agent.         B.  Clerk. 


AluJktm 
J.  Stuart, 

c. 


»o.  28.  COURT  OF  SESSION.  79 


SECOND  DIVISION. 

No.  XXVIIL  4th  December  1885. 

ANN  JOHNSTONE 

ogainH 

MACKENZIE'S  REPRESENTATIVES. 

Pactuh  Illicitum. — Leoact. — Process. — An  offer  qfpro^ihai 
OH  annuify  was  bequeathed  to  a  female  in  consequence  of  a  stipulation 
OS  her  party  or  agreement  between  her  and  the  party  bequeathinff  the 
auMuityy  as  the  consideration  of  her  entering  xtUo^  or  amtinuing  a 
criminal  intercourse  with  him^^found  relevant  as  a  defence  by  the 
executors  against  payment  of  the  annuity. 
Issue  to  this  effect  approved  of  and  remitted  for  triaL 

Bt  a  htter  will  and  testament,  John  Mackenzie,  after  bequeathing  NarratiTe. 
varions  legacies,  directed  his  executors  to  pay  to  Ann  Johnstone, 
presently  and  for  some  time  back  residing  with  me  in  Dingwall,  a 
yearly  annuity  of  L.200  sterling  during  her  life,  *  to  be  payable 
'  quarterly ;'  recommending  to  my  executors  to  make  the  necessary 
advances  to  meet  the  quarterly  payments  of  this  annuity  from  their 
private  funds,  until  funds  adequate  to  discharge  the  same  are  realised 
by  them  from  my  own  proper  means  and  estate. 

Ann  Johnstone  brought  an  action  against  Mackemeie's  trustees  for 
payment  of  this  annuity,  which  was  resisted,  on  the  ground  that  the 
annuity  had  been  granted  under  an  illegal  contract,  founded  on  an 
unmoral  and  illegal  consideration,  being  the  price  of  a  criminal  in* 
tercourse  between  the  pursuer  and  Mackenzie,  The  Lord  Ordi*** 
nary  (Mackenzie)  held  the  averments  relevant,  if  proved,  to  afford 
a  defence,  and  remitted  to  the  jury  clerks,  who  prepared  a  draft  of 
an  issue  in  the  following  terms :  ^  It  being  admitted  that,  by  a  last 
will  and  testament,  dated  the  6th  January  1829,  of  which  No.  d. 
of  process  is  an  extract,  the  late  John  Mackenzie  appointed  the 
defenders  his  executors,  and  that  by  the  said  testament  he  bequeath- 
ed to  the  pursuer  an  annuity  of  L.200,  payable  by  quarterly  in^ 
stalments  from  the  term  of  Candlemas  1829,  after  his  decease,  and 
that  the  said  John  Mackenzie  died  on  the  28th  day  of  January 
1829, — Whether  the  ssad  annuity  was  bequeathed  to  the  pursuer 
in  consequence  of  a  stipulation  on  her  part,  or  agreement  between 
tbe  parties,  as  the  consideration  of  her  entering  into,  or  continuing 
in  a  criminal  intercourse  with  the  said  John  Mackenzie  ? 
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4  Dec.  1835.       The  pursaer  having  objected  to  the  relevancy  of  the  proposed 
issue,  the  Lord  Ordinary  ordered  cases. 


Johnstone  o. 
Mackenzie's 
Representa- 
tives. 

Pursuer's 
Pleas. 


Pleaded  for  pursuer — Assuming  the  truth  of  the  defenders' 
averments,  their  defence  is  founded  upon  the  allegation  of  ^  cou- 
^  tract'  Now,  a  contract  must  create  a  legal  right.  It  is  an  en- 
gagement for  something,  which  one  party  may  legally  enforce,  and 
the  other  cannot  resist.  The  defenders  say  that  an  obligation  not 
capable  of  being  legally  enforced  may  nevertheless  be  voluntarily 
implemented;  but  it  is  obvious  there  can  be  no  covenant  within 
the  understanding  of  the  law,  when  the  matter  to  be  given  or  done 
is  admitted  to  remain,  in  despite  of  the  agreement,  at  the  pleasure 
of  the  party  undertaking  the  burden.  A  contract  to  grant  a  legacy 
cannot  be  enforced :  the  agreement  to  grant  cannot  be  less  revocable 
than  the  thing  which  is  to  be  granted.  Unless  legacy  and  contract 
be  held  as  equally  conferring  positive  rights  as  of  the  dates  of  the 
deeds  in  which  they  are  contained,  there  can  be  no  question  of  law 
founded  on  the  allegation  of  agreement  to  grant  a  legacy ;  Cvj. 
Op*  I.  Com.  in  lib.  15.  Qfj(Bsi.  Pauli,  c.  27*3.  The  right  created 
under  a  contract  is  immediate  and  complete.  The  right,  or  rather 
expectation  created  under  a  legacy,  is  contingent  and  eventual. 
The  one  is  necessarily  irrevocable ;  the  other  may  be  cancelled  or 
revoked. 

The  term  <  consideration,'  employed  in  the  issue,  is  misapplied, 
and  is  opposed  to  the  essential  character  of  legacy.  Consideration 
is  applicable  only  to  cases  of  positive  contract  or  obligation,  aud  if 
once  received  or  incurred,  must  originate  a  permanent  and  legal 
right.  Bequest  can  import  only  the  bounty  of  the  testator,  and 
needs  no  consideration,  being  exclusive  of  any  such.*  Not  only  is 
donation,  by  testament,  valid  though  no  consideration  be  stated  in 
support  of  it,  bi*t  even  if  a  false  or  erroneous  origin  be  ascribed  to 
it  by  the  will ;  Imt  2.  20.  31 ;  Voetad  Dig.  35.  1.9;  Stair^  iii.  3* 
24 ;  Ersk.  iii.  9.  31  &  29.  The  will  of  a  testator  is  no  mutual  trans* 
action  between  him  and  his  legatees :  there  is  no  bilateral  paction, 
nor  reciprocal  obligation.  Legacy,  by  presumption,  and  in  its  very 
essence,  is  donation  alone.  It  is  neither  the  payment  of  past  ser* 
vices,  nor  the  purchase  money  of  future  favours,  but  a  mere  expres- 
sion of  benevolence.  Although  it  be  the  doctrine  of  the  lavi^, 
*  Turpiter  datum  quod  meretrici  datum,'  it  is  nowhere  said,  Tur- 
piter  legatum  quod,  meretrici  legatum ;  Cttj.  Op.  4,  1.  29.  Com.  in 
Q.  Papin.  D.  4.  1.  3.  $  3.  An  immoral  condition  in  a  deed  inter 
vivos  may  destroy  the  obligation ;  but  in  donation  by  way  of  testa- 
ment, neither  an  impossible  nor  immoral  condition,  even  if  set  forth 
in  the  will,  could  be  \'alidly  pleaded  against  a  claim  under  it ;  D.  28. 
7.  14. 


No.  2a  COURT  OF  SESSION.  81 

Looking  to  the  authoiities  and  decisions)  this  plea  hafi  never  been  ^  The,  1835» 
sustained  as  applicable  to  a  legacy.     Generally,  the  law  will  not    ^*^V^^ 
sustain  a  stipulation  for  iniquity;  1*  Bellf  299;  1.  Cuf.  p.  554,  f^J^^ewIJ^ 
Com,  in  Kb,  14,  Q.  PauL    But  the  tendency  of  later  decisions  in  Representa* 
England  and  Scotland  has  been  to  enlarge  the  number  of  exceptions    ^^' 
to  the  general  rule;  Durham  v.  Blackwood,  16th  July  1622,  M.  Panuer'i 
9469 ;  but  contrary  found  in  Ross  v.  Robertson,  25th  June  1642,  ^^^* 
M.  9470.     In  Hamilton  v.  De  Gares,  26th  June  1765,  M.  9471, 
it  was  found  that  no  action  lay  on  a  bond  in  favour  of  a  mother  who  *    * 

lived  in  adultery  with  the  granter;  but  it  was  sustained  in  favour 
of  the  daughter.  The  distinction  betwixt  bonds  given  as  the  price 
of  prostitution,  and  bonds  granted  subsequent  to  such  connection,  is 
admitted;  1.  BeU^  299*  In  Whaley,  18th  Nov.  1687,  1.  Femon^ 
483,  referred  to  in  note  1.  Bell^  299,  it  was  alleged  that  the  defen- 
dant was  a  common  strumpet.  In  Matthew,  2.  Vernon^  1827,  the 
female,  it  was  alleged,  was  at  the  time  of  the  granting  of  the  bond 
a  <  common  harlot;'  but  no  such  imputation  is  here  insinuated* 
In  Gray  o.  Matthias,  28th  Jan.  1800,  5.  Vesey  jun.  286,  \  vo* 
^  luntary  bond  during  cohabitation  to  a  woman  formerly  of  loose 

*  life :  soon  afterwards  another  bond  expressly  securing  the  conti* 

*  nuance  of  the  connection  by  an  annuity  in  case  of  separation: 

*  bill  by  the  executors  to  have  the  bonds  delivered  up  dismissed; 
<  the  former  being  considered  unimpeachable,  the  latter  void  at 
'  law,  as  pro  turpi  causa.'  Thus,  it  is  not  essential  to  support  the 
obligation,  that  de  facto  the  intercourse  should  have  terminated. 
In  Franco  v.  BoUon,  3.  Vesey  jun,  368,  investigation  of  an  alleged 
covenant  previous  to  intercourse,  that  a  bond  should  be  granted  as 
the  price  of  prostitution,  was  refused.  In  Hamilton  v*  Scott  War- 
ing, 21st  May  1816,  F,  C,  during  the  subsistence  of  the  inter* 
course  betwixt  two  married  persons,  a  trust  of  advantageous  leases 
had  been  executed  in  favour  of  the  lady  and  her  children,  procrea1>- 
ed  or  to  be  procreated  of  the  connection ;  the  trust  was  sustained  by 
the  Court  of  Session,  and  the  decision  was  reversed  (2.  Blighy  196) 
only  on  the  express  ground  that  the  trust  was  a  contravention  of  an 
entail,  the  plea  of  turpitude  being  abandoned.  See  also  Priest  v. 
Parrot,  2.  Vesey ^m.  160 ;  Mye  v.  Mosley,  6.  Bam,  and  Cress. 

Besides,  the  will  cannot  be  altered  or  controlled  by  extraneous 
investigations;  1.  Powell,  Devises,  445,  notes;  6.  T.  B.  672;  4.  Dow, 
76.  89.  90 ;  1.  Cuj.  Com.  in  C.  544.  Qu.  Paul. 

The  defence  now  pleaded  has  never  been  available  to  an  executor. 
In  Gordon,  1.  Merivak,  142,  a  legacy  was  sustained,  though  the 
aature  of  the  connection  appeared  from  the  deed.  In  Fischer  t;.  Earl 
of  Seafield,  24th  May  1822,  F.  C,  (not  reported  on  this  point,) 
where  a  proof  was  allowed  before  answer,  the  ground  of  .challenge 
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4>  Dec.  1^  really  turned  upon  the  allegation  of  undue  or  overpowering  influence 
obtained  by  Fischer)  resulting  from  the  improper  acts  alleged,  and 
in  consequence  of  which  the  deeds  were  granted. 

The  jus  domi'  /li  of  the  legacy  must  be  held  to  have  vested  in  the 
pursuer  by  the  death  of  the  testator,  the  trustees  being  mere  depo- 
sitaries for  the  benefit  of  the  granter :  in  turpi  causa  melior  est  con- 
ditio posridentis. 


Jflfhnstone  v, 
Alackensie'B 
Representft- 
tiTet* 


Defenders* 

Pleat. 


«  Pleaded  for  defenders — It  may  be  admitted  that  a  deed,  whether 
granted  de  prsesenti,  or  as  a  legacy  to  a  person  .with  whom  the 
gnemter  has  lived  in  a  state  of  immoral  connection^  may  be  good, 
«f  granted  after  the  intercourse  has  ceased,  without  any  view  to 
its  resumption,  and  not  in  consequence  of  an  obligation  under- 
taken before  or  during  the  connection.  But  if  a  deed,  (of  whatever 
kind,)  though  granted  or  to  take  effect  after  the  cessation  of  the 
intercourse,  was  only  the  implement  of  a  promise  or  obligation 
undertaken  before  its  commencement,  or  during  its  subsistence} 
such  deed  will  not  be  sustained.  The  pursuer's  argument^  that  no 
promise  to  leave  a  legacy  is  binding,  or  oould  produce  an  action 
for  implement,  because  it  is  only  an  obligation  to  perform  ah  aet, 
which  implies  a  power  of  revocation,  is  founded  on  a,  fallacy.  It 
might  be  true  that  Mackenzie  was  not  legally  bound  by  his  pro- 
mise ;  but  surely  the  power  he  possessed  of  violating  his  engage- 
ment can  aflbrd  no  reason  for  saying,  after  it  was  implemented, 
that  the  execution  of  the  deed  could  not  be  considered  as  done  in 
implement  of  the  promise.  Neither  can  it  be  maintained,  that  be- 
eause  the  pursuer  did  not  obtain  an  absolute  security,  or  complete 
obligation  from  Mackenzie,  she  cannot  be  presumed  to  have  en- 
tered into  the  connection  in  consequence  of  the  promise  to  leave 
lier  an  annuity.  She  may  have  entered  into  and  continued  the 
oonnection,  upon  the  chance  of  his  keeping  his  promise,  which  be 
did,  just  as  much  as  she  might  have  done,  if  she  had  at  once  got  in*- 
to  her  hands  a  formal,  delivered  and  irrevocable  deed.  A  distinct 
promise  to  grant  an  annuity  is  in  a  more  favourable  position,  as 
regards  the  pleas  of  the  defenders^  than  the  mere  granting  of  a  le^ 
gacy,  and  communicating  to  the  pursuer  the  contents  of  the  deed, 
would  have  been.  An  obligation  to  leave  a  sum  by  will  g^ves  a 
<very  different  right  to  the  party  in  whose  favour  the  obligation  is 
undertaken,  than  if  the  obligor  had  merely  executed  a  testament, 
leaving  a  legacy^  in  the  last  ease,  if  he  had  recalled  it,  after  grants 
Ing,  the  legatee  would  have  had  no  remedy :  On  the  other  hand,  it 
^  been  decided  in  England,  that  an  obligation  to  grant  such  a 
'legacy  may  be  enforced  against  the  representatives  of  the  obligor; 
Randal  V.  WilUs,  and  Jones  v.  Martin,  5.  Veseifi  262.    Suppose  that 
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Ibekeiune,  instead  of  merely  verbally  promising^  to  leave  the  pur-  4  Dee.  1835.* 
SBer  an  annuity  at  his  deatl),  had  entered  into  a  binding  obligation,     Vl«^/'«^ 
in  oonuderation  of  the  connection,  to  dispone  to  her  his  estate,  this  ^j^Q^^enziVs 
obligation,  though  not  sua  natura  revocable,  yet  either  bearing  on  its  Represenia- 
fiice  the  immoral  nature  of  the  consideration,  or  this  being  proved,  it  ^'^^'' 
could  not  receive  effect     Now,  a  deed  void  in  the  eye  of  law  cannot  DefSmden* 
be  more  justly  viewed  as  likely  to  induce  a  criminal  connection,  than  ^^^' 
one  which  may  be  voided  at  the  pleasure  of  the  granter.     If  nothing 
can  be  held  as  a  contract  or  obligation,  in  a  question  of  this  sort, 
except  it  be  one  on  which  action  would  follow,  then  even  a  formaly 
delivered  bond  inter  vivos  would  be  no  obligation,  because  the 
Bioment  the  cause  of  granting  was  known,  it  was  known  also  to  be 
void.     It  might  with  just  as  much  truth  be  said,  that  a  woman  could 
not  have  made,  or  a  man  have  granted,  such  a  deed  as  the  conside- 
lation  of  criminal  intercourse,  because  both  must  have  known  that 
it  truly  was  not  binding,  if  the  party  chose  afterwards  to  object  to 
it,  as  it  is  to  say,  that  the  pursuer  could  not  have  entered  upon  a 
eourse  of  criminal  connection  on  the  faith  of  his  leaving  her  an 
annuity,  because,  even  if  he  did  execute  a  testament  in  such  terms^ 
he  had  the  power  of  revoking  it     But  if  Mackenzie  had  subsequent- 
ly disponed  his  estate  in  the  pursuer's  favour,  to  take  effect  even  af- 
ter the  cessation  of  the  intercourse,  could  it  be  contended,  that  be-' 
cause  the  original  obligation  could  not  legally  have  been  enforced, 
it  was  to  be  thrown  out  of  view  entirely,  and  the  disposition  to  be 
viewed  as  an  insulated,  spontiineous  deed,  having  no  connectioQ  with 
the  obligation  to  dispone  ? 

As  to  the  authorities :  With  one  exception,  the  question  here 
raised,  whether  an  annuity  or  legacy  left  to  a  guilty  party  by  testa- 
ment  can  be  set  aside,  upon  undertaking  to  shew  that  it  was  gi*ant- 
ed  in  implement  of  a  previous  illegal  promise,  has  not  occurred.' 
But  the  leanii^  of  the  decisions  in  England  and  Scotland  is,  that 
all  deeds  granted  as  the  price  of  prostitution  are  null,  with  this  ex* 
ception,  that  if  the  deed  is  granted  after  the  criminal  intercourse 
has  ceased,  without  a  previous  promise  entered  into  while  the  con* 
oection  lasted,  it  will  be  presumed  to  be  granted,  not  as  an  incen- 
tive to  crime,  but  as  reparation  for  past  injury ;  1.  J3e/4  232,  Dur** 
ham's  case ;  Ross;  Hamilton,  in  1765  ;  Scott  Waring ;  in  which  last 
case  the  point  never  came  to  trial*  The  party  there  was  not  seeking, 
as  the  pursuer  is,  the  aid  of  the  Court  to  entoree  the  objectionable 
grants.  She  was  already  in  possession  of  the  leases,  and  in  that 
situation  the  role  applied,  in  turpi  causa  melior  est  conditio  possi- 
deatis ;  Voetf  I.  12.  5.  §  6, 2 ;  2.  Comyn  on  Contracts^  100 ;  Selwyn*$ 
Nisi  Prius,  p.  81,  S ;  1.  Bac,  Abrid.  102.  In  the  case  of  Fischer, 
the  point  now  raised,  whether  the  plea  of  turpis  causa  could  be 
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4  Dec  1835.  applied  at  all  to  legacies  was  fully  argued,  and  most  deliberately 
considered,  prior  to  the  ultimate  decision  of  the  Court,  which  al- 
lowed a  proof,  thereby  establishing  the  relevancy  of  the  statements 
of  fraud  to  afford  a  defence.  There,  too,  there  was  no  offer  of 
proof,  or  stipulation  or  agreement  to  grant  the  legacies.  The  defender 
then  left  the  connection  betwixt  the  legacies  and  the  guilt,  of  which 
they  were  assumed  to  be  the  price,  to  be  inferred  from  the  circum- 
stances themselves.  Fischer  met  the  case,  upon  the  footing  that 
this  was  the  substantial  meaning  of  the  defence  ;  and  attempted  to 
i(hew,  as  the  pursuer  now  does,  that,  in  the  case  of  legacies,  the  de- 
fence of  turpis  causa  could  not  apply ;  that  these  were  voluntary, 
and  excluded  all  inquiry  into  the  motives;  and,  consequently,  that 
though  the  defenders  were  to  prove  the  alleged  turpitude  of  the 
parties,  all  inquiry,  whether  the  legacies  had  been  granted  as  the 
inducement  to  crime,  was  excluded.  But  the  Court,  in  allowing  the 
proof,  held  the  plea  applicable  as  well  to  legacies  as  to  deeds  inter 
vivos.  The  English  cases  quoted  by  the  pursuer  do  not  apply,  par- 
ticularly the  case  in  1.  Merivale,  142,  where  the  suit  did  not  in  any 
measure  relate  to  the  objectionable  bequest. 


The  Lord  Ordinary  made  avisandum  to  the  Court  with  the  cases, 
observing  in  a  note,  <  that  this  is  a  case  which  ought  to  be  disposed 
*  of  by  the  Court.' 


Judgment. 


Opinion  of 
Court. 


The  Court  approved  of  the  draft  of  the  proposed  issue,  and  remit- 
ted to  the  Lord  Ordinary  to  proceed  accordingly. 
'  The  Lord  Justice-Clerk, — This  point  was  most  fully  considered 
in  the  case  of  Scott  Waring,  and  I  have  my  notes  in  that  case, 
which  1  might  read,  were  any  doubt  entertained  on  the  point 
There,  the  party  was  in  possession  of  the  leases,  and  the  rule  clearly 
applied,  in  turpi  causa  melior  est  conditio  possidentis. 

Lord  Glenlee, — I  agree. 

Lord  Meadowbank. — I  concur.    The  proof  is  undertaken,  though 
I  cannot  see  how  such  an  agreement  will  be  established. 
-    Lord  Medwyn. — I  entirely  concur  in  approving  of  the  issue. 
Indeed,  under  it  the  defenders  undertake  a  burden  of  proof,  fully 
as  great  as  the  pursuer  was  entitled  to  expect. 

I  think  the  doctrine  of  the  civil  law  has  not  been  stated  correctly, 
the  passage  quoted  plainly  referring  to  future  conditions  of  the  le- 
gacy ;  and  I  hold,  that  by  our  law,  a  bond  or  a  legacy,  in  the  cir- 
cumstances the  defenders  undertake  to  establish,  cannot  be  valid. 
That  the  annuity  is  testamentary,  and  might  have  been  revoked, 
can  make  no  difference  if  it  had  been  granted  in  consequence  of  a 
stipulation  or  agreement  to  continue  in  a  criminal  intercourse. 
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Whether  the  agreement  was  binding  or  not,  the  testator  at  least  felt  4  Dec.  I83& 
it  was  binding  on  bim,  and  acted  upon  it-  Vi^*y-*^ 

If  the  legacy  had  been  given  on  the  termination  of  such  a  con-  ])|.^n^e*» 
nection  as  is  here  alleged,  it  would  not  be  liable  to  objection :  It  Repments- 
would  then  be  reparation  for  a  wrong  done,  not  an  inducement  for  ^^^ 

continuing  immoral  conduct. 

\ 

Lords  Ordinary,  Mackenzie,  Uoncreiff.  Act.  Rutherfwrdt  Mmcdougal,  Al^ 

Dean  of  Fac.  (Hope^)  and  Geo.  Mqit,         Geo,  Monro,  S.S«C.  and  James  Amot^ 
W.S.  Agents.         F,  Clerk. 

R. 


SECOND  DIVISION. 
No.  XXIX.  5tk  December  1836- 

ADAM  COUTTS 
againgt 

WILLIAM  KEITH. 

PaocBSS. — Reduction. — Circumstances  in  which  it  was  held  in- 
conqfetent  to  bring  a  reduction  of  certain  interlocutors^  or  decrees  of 
(AsohiioTf  by  an  inferior  judge^  be/ore  decree  had  been  extracted, 

Adam  Coutts  presented  a  petition  to  the  Sheriff  of  Aberdeen-  Narrative. 
9hire,  praying  for  sequestration,  and  for  a  warrant  to  bring  back  ar- 
ticles of  furniture,  removed  by  William  Keith  from  a  house  or 
floor  belonging  to  the  petitioner,  and  occupied  by  Keith,  as  his  al- 
leged tenant,  at  a  yearly  rent  of  L.5,  5s.  The  Sheriff  in  tbe  mean- 
time sequestrated  the  effects,  and  ordered  them  to  be  brought  back. 
Keith,  in  answer,  denied  that  he  had  taken  the  pursuer's  house  for 
anodier  term ;  that  he  had  removed  from  tbe  house ;  and  that  his 
furniture  was  not  hypothecated  for  the  rent.  After  certain  proce- 
dure, tbe  Sheriff,  (22d  October  1830,)  '  in  respect  it  is  admitted 

*  that  the  respondent  took,  and  got  access  to  the  house  in  question, 
^  on  the  4th  June  1820,  finds,  that  it  must  be  presumed  he  took 
^  it  for  one  year  from  that  date,  or  until  what  is  understood  to  be 

*  the  removing  term  in  Aberdeen,  namely,  4th  June ;  finds  it  ad- 

*  nutted,  that  part  of  the  respondent's  effects  were  removed  on  the 

*  3d  June ;  finds  it  not  averred,  that  the  effects  sequestrated  were 

*  not  removed  on  the  3d  and  4th  days  of  June ;  therefore  finds, 

*  that  the  petitioner  bad  not  acquired  any  right  of  hypothec  over 

*  the  sequestrated  effects ;  recalls  the  sequestration ;  finds  the  pe- 
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Keitfa. 

Narrativeb 


^  Deb.  1835«  <  titioner  liable  to  the  respondent  in  L.d,  Ids.  of  expenses,  and  dues 

<  of  extract'  The  Sheriff-substitute,  upon  advising  a  reclaiming 
petition  and  answers,  adhered  (10th  November  1830)  to  the  above 
interlocutor,  <  with  18s«  of  additional  expenses,  and  decerns.'  An 
appeal  having  been  taken  to  the  Sheriff,  the  following  interlocutor 
was  pronounced :  (26th  November  1830,)  ^  Having  advised  with 
^  the  Sheriff,  who  has  considered  the  process,  recalls  the  seques- 

*  tration,  and  finds  expenses  due,  as  in  the  interlocutors  appealed 

*  from,  and  decerns.'  Thereafter  the  petitioner  lodged  a  minute 
of  .reference  to  the  respondent's  oath,  and  the  Sheriff,  (10th  De- 
cember 1830,)  *  in  respect  the  reference  does  not  embrace  the 
^  whole  libel,  nor  such  parts  of  it  as  would  be  conclusive  of  the 
^  cause,  finds  it  incompetent,  and  refuses  the  same^  finds  the  pe- 

<  titioner  liable  to  the  respondent  in  16s*  of  additional  expenses, 

<  and  decerns  therefor,  and  the  dues  of  extract;'  which  interlocutor 
the  Sheriff-substitute,  (2dth  December  1830,)  adhered  to.  Upon 
appeal  to  the  Sheriff,  this  interlocutor  was  pronounced :  (7th  Ja- 
nuary 1831.)    ^  Having  advised  with  the  Sheriff,  &c.  adheres  to  the 

<  interlocutor  appealed  from,  without  prejudice  to  the  petitioner 
'  giving  in  an  amended  minute  of  reference,  and  paying  16s.  of 
'  previous  expenses,  before  the  expiry  of  the  days  of  extract.' 

The  petitioner  did  not  give  in  an  amended  minote,  and  the  above 
interlocutors  became  final. 

During  the  dependence  of  the  above  proceedings,  Keith  present- 
ed (4th  December  1830)  an  application  to  the  Sheriff,  founding 
upon  the  interlocutors  final  in  his  favour,  and  praying  for  a  warrant 
to  have  the  effects  belonging  to  him  in  Cootts's  house  delivered  up« 
The  warrant  was  granted.  But,  in  his  answers  to  the  petition^ 
Coutts  pleaded  that  the  new  application  was  premature  and  incom-' 
potent,  as  the  previous  action  was  still  in  dependence  on  4th  De^ 
oembef  1830,  when  the  deliverance  on  Keith's  petition  was  served 
on  Coutts,  there  being  a  reference  to  oath  sub  judice,  and  ntither 
the  decree  founded  on,  nor  an  extract,  had  been  produced.  The 
Sheriff  (6th  December  1830)  sisted  execution  of  the  warrant,  so  far 
as  concerned  the  bringing  back  the  sequestrated  effects.  On  30th 
March  1831,  the  Sheriff  found  Keith  entitled  to  expenses,  modified 
the  Same  to  L.1,  5s.  *  and  decerns  against  the  respondent,  Adam 

*  Coutts,  therefor,  and  for  dues  of  extract;'  but,  upon  advising  a 
reclaiming  petition  for  Coutts,  the  Sheriff  (15th  June  1831)  'recalls 

<  the  interlocutor  reclaimed  against,  and  on  payment  of 

*  of  expenses  *,  allows  the  said  Adam  Coutts  to  lodge  answers  to 

<  the  original  petition.  No.  1,  in  order  that  a  record  may  be  prepa- 


*  Sum  blank  in  interlocutor. 
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*  red  in  tenas  of  the  act  of  sederunt,  and  that  against  the  i2&th  cur*  5  Dec.  I8d& 

*  rent;'  to  which  interlootttor  the  sberiff-subetitule,  and,  upon  ap-    Wv^^ 
peal,  the  Sheriff  adhered.  l^eUh. 


CoQtts  brought  an  action  of  reduction,  calling  on  the  defender    7 

*  to  bring  with  bitHf  exhibit  and  produce,  &e.  the  foresaid  pretended  '^  "^  *^^' 
^  interlocutOTB  or  decrees,'  dated  respectively  as  above  quoted. 

The  reasons  of  reduction}  and  defences  on  the  merits^  embraced 
the  inqoiry,  whether  Keith  had  really  entered  upon  a  new  lease  of 
the  bouse  as  from  Whitsunday  1830  to  Whitsunday  18S1. 

The  Lord  Ordinary,  on  the  merits,  assoilzied  Keith  from  the 
ooDclnsions  of  the  action  of  reduetioui  and  stated  his  views  in  a 
note,  whkli  it  is  unnecessary  to  give. 

Cotttts  having  reclaimed;  at  the  moving  of  the  reclaiming  note» 
Lard  Medwyn  observed,*->Tbat  he  entertained  great  doubts  of  tha 
esmpetency  of  a  reduetion  while  the  process  was  in  the  inferior 
court  in  the  uneonduded  state  in  which  this  cause  was  when  th« 
redaction  was  raised.  .  The  pursuer  ought  to  have  given  in  his 
smended  minute  of  reference,  have  got  it  disposed  of,  and  a  final 
deeerniture  by  the  Sheriff.  Here  he  called  for  production  of  pre* 
tended  idterlocntors  or  decrees.'  This  appeared  an  incompetent 
mode  of  reviewing  the  proteedings  of  an  inferior  court,  those  pro* 
ceectings  not  having  been  brought  up  in  the  shape  of  an  extracted 
decree,  nor  being  properly  before  this  Court  It  was  jost  bringing 
the  ease  into  this  Court,  to  save  the  necessity  of  finding  caution  if 
an  advocation  or  suspension  had  been  brought.  If  these  modes  had 
been  adopted,  or  even  the  review,  by  reduction,  calling  for  the  ex« 
tiaded  decree,  the  record  before  the  inferior  oourt  would  have  been 
brought  toto  this  Court,  and  the  parties  restricted  to  the  averments 
ia  it;  but  as  nothing  but  the  interlocutors  were  called  for,  or  pro* 
ducedy  or  judicially  before  the  Court,  a  new  record  of  the  whole 
euse  had  neoessar ily  been  made  up^  without  reference  at  all  to  the 
record  of  the  inferior  oourt,  ccntiary  to  the  spirit  and  object  of  the 
Judicatare  Aet 

Parties^  having  been  allowed  time  to  consider  this  objectioo,  the 
note  was  this  day  again  moved. 

M^Neillf  for  the  reclaimer,  founded  upon  the  terms  of  the  inter-  Reclaimer*! 
locutors  under  reduction,  as  containing  distinct  decernitures  against 
the  pursuer,  particularly  those  of  10th  and  26th  November  .1830. 
Expenses  were  found  due.  Nothing  occurred  to  make  those  inter- 
locutors not  final.  A  minute  of  reference  is  competent  after  decree, 
and  any  time  before  extract.  A  reference  had  been  given  in,  but  it 
was  refused,  and  then  there  was  deeerniture  of  new.  The  last  inter* 
locator  allowed  an  amended  reference  so  many  days  before  extract. 
Ko  new  reference  was  given  in,  and  the  decree  was  extractable.    It 


Court. 
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5  Dec.  1835.  was  not  competent  for  the  pursuer  to  compel  the  other  party  to 
extract;  and,  as  this  was  not  an  ad  vocable  cause,  the  only  course 
Keith.  ^P^^  ^^  "7  reduction. 

Judgment.  The  Courty  without  calling  on  the  respondent's  counsel,  unani- 

mously sustained  the  objection;  and,  without  entering  into  the  meritSi 
^  in  respect  of  the  tenor  of  the  libel,  and  the  state  of  the  processes 
*  in  the  inferior  court,  dismissed  the  action  as  incompetent' 

Opinion  of  Lord  Medwyn. — My  opinion  as  to  the  incompetency  of  this  re- 
duction is  still  the  same  as  before.  If  it  was  incompetent  to  obtain  a 
review,  by  advocation,  of  the  right  to  bring  back  the  furniture,  and 
sequestrate  it  on  the  premises,  which  may  be  doubted,  at  least  when 
the  defender  charged  for  the  expenses,  the  pursuer  would  suspend, 
'  and  a  reduction  of  the  decree  absolvitor  would  have  brought  the 
whole  cause  into  this  Court;  or  if  the  other  party  was  dilatory  in 
moving  to  recover  his  expenses,  by  extracting  the  process,  the  purr 
suer  might  then  raise  a  process  of  reduction,  calling  for  the  extract- 
ed decree,  in  the  usual  manner,  to  be  reduced  and  set  aside,  and 
not  merely  for  interlocutors.  The  pursuer  himself,  if  the  defender 
had  no  interest  in  extracting  the  decree,  must  extract  it  himself  to 
satisfy  the  production,  as  was  found  in  the  case  of  Clark  r.  Watson, 
24th  Feb.  1804,  where  I  recollect  well  that  President  Campbell  laid 
down  that  doctrine,  referring  to  former  precedents.  It  never  enter* 
ed  into  the  imagination  of  any  one  at  that  time,  that  there  could  be 
reduction  of  interlocutors  merely  of  an  inferior  court ;  for  this  does 
not  admit  of  the  whole  proceedings  being  brought  before  the  Court 
of  review,  which  can  only  be  in  the  form  of  the  extracted  decree, 
which  came  in  place  of  the  original  record,  or,  as  it  was  called,  the 
Rollment  of  Court,  which,  under  the  old  form  of  appeal,  enabled  the 
superior  court  to  review  the  grounds  of  the  proceedings  in  the  in- 
ferior court.  In  the  present  case,  it  is  stated  that  the  pursuer  has 
paid  the  defender  his  expenses  in  the  inferior  court,  and  thus  re- 
moved the  necessity  of  his  extracting  the  decree ;  but  such  a  de^ 
vice  will  not  make  the  present  proceeding  a  competent  mode  of 
review  *. 

Lord  Ordinary,  Cockburn.     Act.  McNeill,  G.  Moir.       Alt.  Bnchanafit  R*  Robertion* 
Gordon  j-  Barron,  W.S.  and  John  GUmour,  S.S.C.  Agents.         T.  Clerk. 

R. 

*  In  the  case  of  Holaies  against  Tussle,  i9lh  January  1828,  which,  as  reported, 
at  first  sight  appears  inconsistent  with  this  decision,  it  may  he  observed  that  the 
process  was  already  advocated,  and  in  this  Court  at  the  instance  of  the  arresters, 
and  it  might  not  be  thought  so  inconsistent  with  form  to  make  the  originahde* 
fenders  also  a  party  by  a  reduction.  It  seems  not  very  easy  to  see  how  the  pro- 
cess could  be  put  into  an  extractable  shape,  having  been  brought  away  from  the 
inferior  court  by  one  set  of  parties.  It  was  in  both  these  respects  different  in 
the  present  case. 
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SECOND  DIVISION. 

No.  XXX.  8th  December  1885. 

Mrs  RACHEL  BOOTH  or  BLACK  and  Husband 

Offoinsi 

JOHN  &  LIVINGSTON  BOOTH. 

Presumption. — Donation. — Circumstances  where^  in  rrference  to 
payments  by  a  father  to  his  sons,  the  rule  debitor  non  presumitur 
donare  was  held  applicable. 

The  late  Patrick  Booth,  merchant  and  shipowner  in  Aberdeen,  Kamtite. 
fiither  of  the  defenders,  and  grand&ther  of  the  pursuer,  Mrs  Black, 
.by  antenuptial  contract,  in  1770,  bound  himself  and  his  heirs  to  pay 
to  the  children  of  the  marriage,  one  or  more,  L.400, — L.200  .to  be 
payable  on  their  attaining  majority,  and  L.200  at  the  first  term  after 
his  death.  He  also  became  bound  to  provide  the  half  of  the  heritable 
and  moveable  subjects,  to  be  acquired  by  him  during  marriage,  to  the 
children  of  the  marriage.  In  1783,  Patrick  Booth  disponed  to  trus- 
tees his  whole  property  of  every  kind ;  (1.)  for  payment  of  his  debts, 
&c.;  and,  (2.)  for  providing  an  annuity  for  the  widow;  and  <  that 

<  all  my  children  who  shall  be  alive'  at  the  period  of  his  death 

*  shall  be  entitled  to  the  whole  free  residue  of  my  whole  heritable 

*  and  moveable  estates,  equally,  share  and  share  alike,  without  any 
'  preference  to  the  one  before  the  other.'  The  marriage  was  dissol- 
ved in  1787,  by  the  death  of  Mrs  Booth ;  and  the  only  children  who 
attained  majority  were  Alexander  Booth,  now  deceased,  father  of  the 
pursuer,  Mrs  Black,  and  the  defenders  John  and  Livingston  Booth. 
Alexander,  who  had  hitherto  lived  with  his  father,  married  in  18Q1, 
when  Pfttrick  assigned  to  each  of  his  three  sons  a  portion  of  his 
estate ;  and  this  division  was  recorded  in  a  book  called  a  Clatt-Book, 
holograph  of  Patrick,  the  title  of  which  is  as  follows :  '  A  Clatt-Book 
•<  of  Alexander,  John  and  Livingston  Booth's  portions,  as  put  by  to 

<  them  in  July  1801,  on  Alexander  being  married,  who  receives  all 
'  the  profits  himself  that  arises  from  his  portion  from  this  time ;  but 

*  J.  and  L.'s  profits  that  arises  from  their  portions,  P.  Booth  keeps, 
^  and  must  account  to  them  for  it  when  any  settlement  takes  place, 
>  that  they  may  want  it  up.     J.  and  A.'s  portions,  it's  to  be  ob- 

*  served,  is  about  equal  to  each  of  them ;  but  L.'s  is  far  short,  which 

<  must  be  afterwards  made  up,  as  will  appear  in  each  of  these  ac- 
'counts  as  stated  in  this  book.'     The  value  allowed  to  each  of  the 

•  •  • 
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Booth  and 
Husband  v. 
Booths. 

Narrative. 


8  Dec.  1835  three  brothers  was  LJ650,  consisting  chiefly  of  shares  of  vessels, 
to  which,  soon  after,  an  addition  was  made  of  L.224,  4s.  to  each, 
being  one-tenth  share  of  the  vessel  Primrose.  The  business  of  ship- 
owner was  continued  by  the  father  and  the  two  younger  sons,  who 
lived  in  family  with  him,  John  till  his  marriage  in  1609,  Livingston 
till  his  father's  death.  John  was  engaged  in  a  cloth  concern  till 
1805,  and  in  1806  entered  into  a  printing  concern,  which  he  con- 
tinued till  after  his  father's  death.  They  gave  Patrick  their  ser* 
vices  and  assistance  in  business.  Alexander  was  engaged  in  a  sepa- 
rate business,  as  a  sea-insurance  broker,  receiving  from  his  father 
such  advances  as  his  business,  or  support  of  his  family,  require4« 
The  profits  arising  on  Alexander's  portion  were  for  the  moat  part 
uplifted  by  Patrick  as  ship's-husband  of  the  vessels,  the  shares  of 
which  had  been  assigned  to  him,  and  were  placed  by  Patrick  to 
Alexander's  credit,  in  account'^urrent  betwixt  them. 

In  that  account  payments  or  advances  by  Patrick  to  Alexander, 
several  of  them  expressly  Stated  as'  advanced  for  thi'  purpose  of 
purchasing  shares  in  shipping,  were  debited  to  Alexander.  The  de- 
fenderff  denied,  however,  that  every  payment  or  advante  by  Patrick 
to  Alexander  was  taken  credit  for.  The  profits  arising  upon  Johti 
and  Livingston's  plortions  were  for  some  time  uplifted  and  retained 
by  Patrick,  and  afterwards  they  were  invested  from  titne  to  time 
in  shipping,  in  the  names  of  his  sons,  many  of  these  investknentt 
being  necessary  to  supply  lost  ships.  The  extent  of  John  and 
Livingston's  services  was  disputed  by  the  pursuer^.  Who  alleged 
that  the  services  rendered  by  Patrick  to  his  son^,  in  the  manage- 
ment of  their  afiairs,  and  the  separate  concerns  of  John  Booth,  were 
^nsiderable.  Patrick  confessedly  attended  to  business  down  to  his 
death. 

Alexander  died  in  1805,  leaving  a  widow  and  three  children,  of 
which  last  the  pursuer  alone  survived  her  grandfather.  Alexander^ 
property,  as  assigned  by  the  Clatt'^Book,  was  in  future  managed,  for 
behoof  of  his  family,  by  Patrick  and  his  sons,  the  defended. 

On  Patrick's  death  in  Mar(^  1825,  the  disposition  1783  was 
found  in  his  repositories.  The  defenders  (the  trustees  named  hav*- 
ing  predeceased)  were  confirmed  executors^  and  intromitted  with 
the  whole  of  their  father's  estate. 

The  parties  having  attempted  ineffectually  to  come  to  an  extras 
judicial  settlement  of  their  respective  rights  to  the  succession  of 
Patrick,  the  pursuers  raised  the  present  action  of  count  and  reckon^ 
ing  before  the  Sheriff  of  Aberdeenshire,  in  March  1828,  and  in 
1829  the  present  defenders  brought  an  action  of  declarator  in  the 
Court  of  Session,  to  have  their  respective  rights  to  Patrick's  sucv 
xession  determined.    They  also  brought  up  the  count  and  reckoning' 
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bj  adyocation  ob  contiDgentiam*     The  advocation  stood  over  till  8  Dec.  1835. 
the  disposal  of  the  declaratory  action,  in  which  the  Court,  on  8th  Fe-     ^^*V^ 
bmary  1831,  (see  rol.  vi.  F.  C.  p.  292,)  *  found  Mrs  Black  (the  H^J^ndl 
'  poTsaer)  entitled  to  that  share  of  her  grandfather's  succession  that  Booths. 
*  would  have  belonged  to  her  deceased  father,  under  the  grand-  NarMti?«, 
'  Cither's  deed  of  settlement  referred  to/    This  decision  was  affirmed 
hj  the  House  of  Lords,  llth  August  1832. 

In  the  course  of  the  attempted  extrajudicial  settlement  of  accounts^ 
the  agents  in  Aberdeen  for  the  present  defenders  lodged  an  ab- 
stract of  accounts,  in  which  they  debited  themselves  with  two  sums 
of  L.3000  and  L.4000,  paid  respectively  to  John  and  Livingston 
Booth  by  Patrick  Booth  on  Ist  February  1825.  But  in  a  letter^ 
dated  2d  October  1827,  their  agent  wrote  to  the  agedt  of  the  pur* 
saers,  that  <  as  the  two  sums  of  L.4000  and  L.3000  were  contained 
in  two  bills  taken  in  the  names  of  my  clients,  delivered  to  them 
as  a  free  gift,  unconnected  with  any  account,  and  given  credit  for 
solely  mider  the  impression  that  the  accounts  would  be  amicably 
settled,  it  is  expressly  to  be  understood,  that  in  the  event  of  any 
aetion  at  law,  &c.  John  and  Livingston  Booth  shall  be  entitled  to 
withdraw  the  two  sums.'  To  whicb  the  agent  for  the  pursuers 
aoftwered,  *  I  decidedly  differ  from  you  in  the  understanding  in  re* 
gard  to  the  two  sums  of  L.4000  and  L.d000  credited  by  John  and 
Livingston  Booth/  Mr  Blaikie,  the  agent  of  Mrs  Black,  also 
wrote,  upon  31st  December  1827,  to  the  defenders'  agent,  ^  that 
without  considering  it  necessiary  to  enter  upon  the  grounds  od 
which  it  is  thought  that  Mrs  Black  will  be  found  entitled  to  a  very 
considerable  sum  under  her  grandfather's  settlement,  I  beg  you 
will  communicate  to  Messrs  J.  and  C.  Booth,  that  she  will  accept 
of  L.3000  in  full  of  her  share  of  the  late  Mr  Patrick  Booth's  es« 
tate.'  This  offer  was  declined  by  the  defenders,  who  intimated, 
by  letter  from  their  agent,  that  *  my  employers  withdraw  the  acr 
counts  rendered  by  them,  and  declare  them  to  be  void  and  of  no 
effect' 

Id  the  present  process  of  count  and  reckoning,  the  defenders 
lodged  a  new  abstract  of  accounts  connected  with  Patrick  Booth's 
affairs,  which  differed  from  that  previously  rendered,  bringing  out 
an  apparent  deficiency  of  L.8544 : 2 :  l^  on  Patrick's  estate.  The 
difference  betwixt  the  two  abstracts  was  stated  to  arise  exclusively 
upon  the  personal  accounts  betwixt  the  defenders,  John  and  Livings* 
•Mm  Booth  and  their  fsither,  the  balances  against  the  father  in  the 
second  set  of  accounts  being  greatly  burger  than  those  in  the  personal 
accounts  referred  to  in  the  first  state  of  accounts.  The  two  entries  in 
the  newly  rendered  accounts,  chiefly  objected  to  by  the  pursuers,  were 
the  two  sums  of  L.8000  and  L.4000,  with  which,  in  the  first  set  of 
accounts  rendered,  the  defenders  had  debited  themselves,  but  which, 
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8  Dec.  1835.  in  the  second  set  of  accounts  now  produced  in  process,  they  placed 
to  their  own  credit  as  free  gifts  made  to  them  by  Patrick  intuitu 
mortis.  The  question,  whether  these  payments  were  to  be  held  as 
donations,  formed  the  principal  subject  of  discussion  in  this  action. 
In  the  personal  accounts  produced  in  process  by  the  defenders, 
betwixt  Livingston  Booth  and  Patrick,  the  pursuers  founded  upon 
an  omission  to  credit  Patrick's  estate  with  L.3000,  paid  by  Patrick 
to  Livingston  on  12th  February  1825,  about  five  weeks  prior  to 
Patrick's  death,  with  interest  to  December  1826,  when  the  ac- 
count was  made  up.  This  sum  was  credited  to  Patrick,  of  date 
1st  February  1825,  as  a  payment  in  the  first  set  of  accounts  extra* 
judicially  rendered  to  the  pursuers.  It  was  paid  by  an  order  from 
Patrick,  on  his  account-current  with  the  Aberdeen  Bank,  conform 
to  the  following  entry  in  his  bank-book,  holograph  of  the  defender, 
Livingston:  <  1825,  February  12.     By  order  to  L.  B.  for  Three 

<  thousand  pounds.'  The  defenders  admitted  that  the  accounts  pro- 
duced and  founded  on  by  them  in  process  were  differently  noade 
up  from  those  previously  rendered;  but  they  averred  that  the  latter 
were  made  up  and  rendered  extrajudicially,  and  with  a  view  to  a 
compromise,  and  that,  on  this  footing  only,  they  offered  to  give 
credit  for  this  sum,  though  not  bound  to  do  so.  In  Livingston 
Booth's  account  also  Patrick's  estate  is  debited  with  L.620,  as  at 
1st  July  1801,  and  progressive  interest,  said  to  be  the  ^  sum  set 

<  aside  of  this  date  by  Patrick,  as  belonging  to  Livingston,  to  make 
^  up  his  portion  equal  to  his  brother's,'  and  bearing  interest  till  paid, 
as  per  Clatt-Book,  holograph  of  Patrick.  This  sum  and  the  L.3000 
formed  the  reconcilement  of  the  first  and  second  set  of  Livingston 
Booth's  accounts  with  Patrick's  estate.  The  defenders  admitted 
that  the  estate  was  not  debited  with  this  L.620,  for  the  same  reason 
which  induced  Livingston  to  offer  to  give  credit  to  the  estate  for  the 
L.3000. 

'  In  the  personal  accounts  produced  by  the  defenders  as  betwixt 
John  Booth  and  Patrick's  estate,  the  pursuers  founded  upon  an 
omission  to  credit  Patrick's  estate  with  L.4000,  paid  by  Patrick 
to  John  on  16th  July  1825,  with  interest  till  December  1826. 
This  sum,  with  interest,  was  credited  as  a  payment  in  the  first  set 
of  accounts  rendered,  and  it  forms  the  reconcilement  betwixt  the 
two  personal  accounts  of  John  Booth.  The  payment  was  instructed 
by  the  bank-book,  admitted  by  the  defenders  to  have  been  made  and 
entered  in  the  first  set  of  accounts,  on  the  second  footing,  as  the 
L.3000  and  L.620.  The  defenders  farther  stated  on  record  a  variety 
of  circumstances,  from  which  they  inferred  that  these  payments 
ought  to  be  held  as  donations,  and  that  the  rule,  debitor  non  pre* 
sumitur  donare,  was  thus  elided  by  contrary  presumptions. 

The  pursuers  also  objected  to  the  defenders  debiting  Patrick's 
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estate  with  the  prices  paid  by  him  for  shares  of  vessels  which  were  8  Dec.  1835.^ 
porcbased  from  time  to  time,  and  of  which  the  venditions  had  been  ^*^v^^ 
taken  in  the  names  of  the  defenders  respectively,  and  the  circum-  Husband  ©. 
stances  connected  with  the  purchase  of  which  are  minutely  speci-  Booths. 
fied  in  the  record.  These  shares  of  shipping,  and  certain  payments  Narrative, 
in  money,  were  stated  by  the  defenders  to  be  free  gifts  by  their 
father,  and  that  they  ought  not  to  be  imputed  in  payment  of  their 
prorisioDS,  or  profits  thereon.  The  prices  of  shipping  thus  taken 
credit  for  by  the  defenders  form  the  subject  of  the  first  finding  of 
the  interlocutor,  as  explained  in  the  relative  portion  of  the  note  of 
the  Lord  Ordinary,  to  be  quoted,  and  were  claimed  by  the  defenders 
as  donations  made  to  them  by  Patrick.  The  defenders  stated,  in 
regard  to  these  prices  of  shipping,  that  in  return  for  the  use  of  their 
portions,  and  for  the  long  and  extensive  services  rendered  to  him  in 
his  business,  as  well  as  from  love  a^d  favour  to  them,  Patrick  was 
in  the  custom,  from  time  to  time,  of  making  them  presents  of  shares 
of  shipping  and  money,  which  he  intended  as  free  gifts  to  them, 
and  not  to  be  imputed  in  extinction  of  the  provisions  already  allot* 
ted  to  them,  or  the  profits  thereon ;  and  they  condescended  specifi- 
cally on  record  on  the  shares  of  vessels  and  sums  of  money  so  gifted 
to  them  by  their  father,  as  well  as  various  facts  and  circumstances, 
from  wbicii  they  deduced  the  legal  inference,  that  the  prices  of  the 
vessels  and  sums  of  money  in  question  were  to  be  held  as  free  gifts. 
The  parsuers,  on  the  other  hand,  stated  facts  and  drcumstances  from 
-which  they  held  that  these  payments  could  not  be  considered  as 
donations,  and  that  as  Patrick  stood  indebted  to  the  defenders  in 
the  amount  of  the  provisions  made  for  them,  the  plea  of  debitor 
non  presumitur  donare  applied,  unless  the  defenders  could,  which 
they  had  not  done,  prove  facts  sufficient  to  remove  that  legal  pre- 
sumption. 

The  facts  and  the  circumstantial  evidence  mainly  relied  on  by 
both  parties  are  adverted  to  in  the  note  issued  by  the  Lord  Ordi- 
nary, along  with  his  interlocutor  of  9th  June  1835,  and  in  the  opi- 
nions expressed  by  the  Court. 

The  following  interlocutor  and  note  were  pronounced  by  the 
Lord  Ordinary,  (9th  June  1835) : 

^  The  Lord  Ordinary  having  resumed  consideration  of  the  debate,  Lord  Ordi- 

*  with  the  closed  record,  documents  produced,  and  whole  process;  """y" ^°**'" 
*•  finds,  Into,  That  in  estimating  the  amount  of  the  free  succession 

<  of  the  late  Patrick  Booth,  (to  one-third  part  of  which  the  pursuers 

<  baye  been  found  entitled,)  the  different  shares  of  vessels  acquired 

*  by  the  defenders  subsequent  to  July  1801,  (with  the  exception  of 
'  the  Primrose,)  and  paid  for  from  funds  in  the  bands  of  the  said 

*  Patrick  Booth,  are  not  to  be  held  as  free  gifts  or  donations  by  the 
"^  said  Patrick  to  the  said  defenders,  but  that  the  prices  of  such 
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shares  must  be  placed  to  the  debit  of  the  defenders  in  tbeir  seve* 
ral  accounts  with  their  father's  estate :  2doy  finds.  That  the  snm 
of  L.dOOO  paid  to  the  defender,  Livingston  Booth,  on  the  I2tli 
of  February  1825,  by  an  order  on  Patrick  Booth's  account  witk 
the  Aberdeen  Bank,  and  the  sum  of  L.4000  paid  to  the  defender, 
John  Booth,  on  the  16th  of  the  said  month  of  February,  by  two 
orders  on  Patrick  Booth's  accounts  with  the  Aberdeen  and  with 
the  Commercial  Banks  respectively,  (and  by  a  small  balance  pud 
in  cash,)  are,  in  the  whole  circumstances  of  this  case,  to  be  con- 
sidered as  donations  made  intuitu  mortis  by  the  said  Patrick  Booth 
to  the  said  defenders  respectively,  and  are  not  to  be  put  to  their 
debit  in  settling  the  amount  for  which  they  are  entitled  to  claim 
respectively  as  creditors  on  the  estate  of  the  said  Patrick ;  and 
before  farther  answer,  appoints  the  cause  to  be  enrolled,  that  par- 
ties  may  suggest  what  order  or  decerniture  may  be  necessary  to 
give  effect  to  those  findings.' 

Note. — ^  The  Lord  Ordinary  has  much  more  doubt  about  the  se- 
cond of  the  above  findings  than  about  the  first,  there  being,  in  hk 
view  of  the  matter,  several  features  in  the  case,  any  one  of  which 
seems  separately  sufficient  to  exclude  the  supposition  of  donation 
as  Co  the  prices  of  the  vessels  in  question.  Firsts  Donation  is  never 
to  be  presumed,  especially  in  the  case  of  a  debtor.  Second^  There 
is  not  a  single  expressson  in  any  letter,  account,  or  other  written 
document  in  process,  which  indicates  any  purpose  of  donation  on 
the  one  hand,  or  any  sense'  of  consciousness  of  having  received  or 
accepted  of  a  donation  on  the  other.  Thirds  The  relative  wealth 
and  ability  of  the  parties,  for  the  greater  part  of  the  time  after  the 
provisions  made  in  1801,  appear  to  have  been  such,  as  to  have 
made  such  donations  as  are  here  in  question  altogether  extrava- 
gant and  unlikely.  Fourth^  It  appears  from  one  of  the  admitted 
states  in  process,  that  the  procieeds  of  the  funds  originally  gifted 
in  1801,  (with  the  profits  on  the  after  purchases,)  left  at  the  period 
of  each  successive  purchase  a  much  larger  sum  belonging  to  each 
of  the  defenders  in  the  hands  of  the  father  than  was  required  to 
pay  tlie  prices  of  the  shares  which  were  then  respectively  acquired 
by  them ;  from  which  the  plain  and  apparently  irresistible  pre- 
sumption is,  that  as  the  father  confessedly  was  to  manage  those 
funds  for  behoof  of  the  defenders,  so  he  did  then  invest  them  in 
those  purchases,  and  meant  pro  tanto  to  dischai^e  himself  by  such 
investments.  Fiflh  and  Jinalfy^  The  whole  strain  and  tenor  of  the 
ample  correspondence  which  took  place  between  the  parties  is  of 
itself  conclusive  upon  the  subject,  and  not  only  afibrds  no  particle 
of  evidence  of  donation,  (which  it  lay  with  the  defenders  to  esta* 
blish,)  but  it  is  such  as  to  be  altogether  irreconcilable  with  the  sup^ 
position  that  any  such  thing  was  intended.    That  correspondence 
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k  a  complete  record  of  the  whole  proceedings  in  the  purchase  of  g  Dm.  IBSA 
•ome  of  the  most  valuable  of  the  vessels  of  which  shares  were  as-  V^s/^^i^^ 
signed  to  the  defenders^  these  purchases  being  negotiated  by  one  ^°***'  *"^ 
of  those  defenders  in  London^  with  the  constant  advice  of  his  fa-  Booths. 
ther  and  brother,  who  write  almost  daily  from  Aberdeen;  and  — ^ 
throughout  the  whole  of  this  record,  from  the  first  inception  of  a 
purpose  to  buy  down  to  the  final  settlement  and  adjustment  of  the 
shares  among  the  members  of  the  family,  there  is  not  a  syllable, 
on  the  one  side  or  the  other,  about  the  expectation  of  a  gift,  or 
the  intention  of  making  a  gift,  or  the  gratitude  for  a  gift  bestowed^ 
which  must  inevitably  have  been  conspicuous  in  every  line  of  the 
correspondence,  if  any  such  thing  had  actually  occurred.  It  is 
needless  to  refer  to  the  letters  in  proof  of  this,  the  fact  being  un- 
deniable on  the  face  of  them,  that  the  whole  three  parties  com- 
manicate,  irom  first  to  last,  exactly  in  the  style  of  three  indiffe- 
rent persons  consulting,  as  for  a  joiut  adventure,  for  the  general 
benefit,  and  finally  arranging  their  shares  in  it,  with  a  view  td 
tbeir  several  interests  and  convenience.  Sometimes  they  give  a 
j^int  mandate  to  a  third  person  to  purchase  for  them,  with  direc- 
tions as  to  the  extent  of  their  respective  shares  to  be  expressed  in 
tbe  vendition,  but  generally  the  defender,  Livingston  Booth,  tells 
the  other  two  that  be  thinks  of  making  a  purchase  for  the  com- 
mon advantage.  They  help  him  with  their  counsel,  and  give 
their  views  as  to  the  shares  in  which  it  should  be  taken ;  and  the 
matter  is  arranged  accordingly,  in  a  most  quiet  and  business-like 
manneri  without  the  slighest  expression  either  of  a  liberal  purpose 
on  the  one  hand,  or  a  sense  of  obligation  on  the  other.  There  is 
not  one  case  in  which  the  defenders  do  not  speak  of  the  purchase 
as  a  joint  concern  from  the  beginiiing,  and  that  in  the  most  open 
and  direct  manner.  Nay,  one  of  the  brothers  several  times  cautions 
the  other  not  to  make  more  purchases,  as  <  our  funds'  are  not  dis- 
posable to  a  greater  extent ;  and  on  one  occasion,  another  of  them 
very  coolly  declines  taking  to  large  a  share  in  one  of  the  vessels,  aS 
tbe  father  (the  supposed  donor)  had  proposed  for  him.  If  the 
other  circumstances  of  tbe  case,  in  short,  had  raised  a  presumption 
that  these  shares  were  gifts  from  the  father,  it  appears  to  the 
Lord  Ordinary,  that  the  perusal  of  this  correspondence  would 
make  the  supposition  altogether  ridiculous. 

*  But,  in  truth,  there  are  no  such  circumstances ;  for  against  all 
these  considerations,  what  is  it  on  which  the  defenders  have  to 
reiy  in  support  of  their  theory  of  donation  ?  Independent  of  some 
TBgoe  references  to  the  undeniable  favour  and  affection  with  which 
they  were  regarded  by  their  father,  and  to  tbe  services  which  they 
appear  to  have  rendered  him  in  his  business,  the  Lord  Ordinar;^ 
sees  nothing  but  the  fact,  that  while  he  does  debit  them  in  his  books 
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with  many  small  payments  and  advances,  he  has  no  where  entered 
the  prices  of  those  shares  to  their  debit  in  any  part  of  his  accounts. 
The  fact  may  at  first  appear  startling,  but  its  importance  and  bear- 
ing upon  the  case  seems  entirely  destroyed,  when  the  whok  fad 
is  stated,  viz.  that  he  nowhere  enters  the  value  of  these  shares, 
or  the  accruing  profits  either  upon  them,  or  even  on  the  shares 
conveyed  to  them  before  1801,  as  articles  of  credit  in  any  book 
or  account  posterior  to  1805  ;  nay,  that  he  has  no  where  entered 
in  any  general  book  of  accounts  the  prices  paid  for  his  aum  shares 
of  those  vessels,  or  the  profits  arising  on  those  shares.  The  sys^ 
tem  of  book-keeping,  indeed,  adopted  by  Patrick  Booth,  though 
sufficient  for  parties  having  such  exuberant  confidence  in  each 
other,  was  of  a  most  anomalous  and  imperfect  description.  He 
kept  no  genercd  cash^book^  but  merely  a  series  of  bank  accounts 
with  different  banks  in  Aberdeen,  and  after  1803  he  kept  no  ac^ 
count  whatever  of  the  prices  or  proceeds  of  the  different  shares 
held  either  by  himself  or  his  sons  the  defenders,  in  the  vessels 
jointly  owned  by  them,  except  a  separate  ship-book  for  each  ves- 
sel,  in  which  the  charges  incurred  for  the  ship,  and  the  profits  de- 
rived from  it,  are  regularly  entered,  and  from  which,  of  course^ 
when  compared  with  the  registered  venditions,  the  profit  and  loss 
of  each  owner  could  be  ascertained  with  sufficient  exactness.  It 
appears  also  that  he  never^  at  any  time,  made  a  general  balance  of 
his  books,  either  as  to  his  own  concerns,  or  those  of  the  defenders,  for 
whom  he  acted  in  keeping  them ;  so  that  there  is  not,  in  the  whold 
record  of  their  transactions,  any  statement  of  the  funds  and  debts 
of  any  of  the  three  parties,  or  of  the  way  in  which  their  accounts 
truly  stood  in  relation  to  each  other. 

^  The  sum  of  the  matter,  in  short,  is,  that  subsequent  to  1803 
Patrick  Booth  kept  his  own  funds  and  those  of  tlie  defenders,  all 
mixed  up  together,  in  accounts  with  various  banks  in  Aberdeen, 
and  drew  upon  those  accounts  for  such  sums  as  were  wanted  to 
pay  the  prices  of  vessels  bought  for  the  family,  and  shared  among 
them  in  such  proportions  as  they  mutually  agreed  upon,  neither 
debiting  nor  crediting  any  of  the  three  with  advances  or  profits, 
as  in  account  with  any  of  the  others,  but  leaving  the  actual  state 
of  their  interests,  as  well  as  their  profit  and  loss,  to  appear  by  the 
state  of  the  bank  accounts  on  the  one  hand,  and  by  the  registered 
venditions,  and  the  detailed  accounts  of  the  charges  and  profits 
on  every  particular  ship,  in  the  separate  books  kept  for  each  such 
vessel,  on  the  other.  And  though  this  system  of  book-keeping 
was,  in  a  certain  sense,  loose  and  slovenly,  and  could  not  well  have 
been  adopted  among  strangers,  or  except  among  persons  having 
the  most  entire  confidence  in  each  other,  the  Lord  Ordinary 
thinks  it  does  not,  when  considered  in  its  whole  extent,  afford  the 
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slightest  countenance  to  the  notion  that  the  shares  held  by  the  8  Dec.  183^^. 
sons  were  ffifb  froni  die  fiither,  while  the  result  has  sheven  that    ^^^^v^*^ 
it  preserred  the  materials  for  an  ultimate  accounting  in  a  very  Husband  r 

Sofficient  form.  Booths. 

*  With  regard  to  the  payments  of  L.3000  and  L.4000  made,  in  -^^^ 
the  way  stated  in  the  interlocutor,  by  Patrick  Booth  to  the  de- 
fenders, within  a  few  months  of  his  death,  the  case  is  materially 
different.  Those,  whatever  else  they  were,  certainly  were  not  in- 
vestments or  advances  made  in  the  ordinary  business  of  the  par- 
ties, like  the  purchases  already  mentioned.  They  are  payments 
of  large  rauiid  sums,  altogether  unlike  any  others  that  occur  in 
the  whole  course  of  the  connexion.  They  are  palpably  not  made 
to  answer  any  exigency  in  the  business  of  the  defenders,  since  the 
whole  L.3000  paid  to  one  of  them  is  immediately  afterwards 
lent  out  on  a  bill ;  and  the  L,4000  to  the  other  seems  to  be  dim- 
ply handed  over  to  the  credit  of  bis  own  cash-account,  and  neither 
tbe  books  nor  correspondence  of  any  of  the  parties  give  the 
slightest  indication  of  there  having  been,  about  that  time,  any  ba- 
lancing of  accounts,  or  any  application  either  for  such  a  settle- 
ment^ or  for  advance  of  money.  But  what  seems  almost  conclusive 
in  &vour  of  this  not  being  a  business  transaction  at  all,  is,  that 
the  sums  severally  paid  over  <m  this  occasion  bore  no  proportion 
whatever  to  the  sums  standing  at  the  credit  of  the  defenders  respec- 
tively, on  the  supposition  thatthey  were  to  be  debited  with  the  prices 
cff  the  vessels.  The  L.8000  paid  to  the  defender  Livingston 
Booth  still  I^t  at  his  credit  a  sum  of  L.1987  :  16  :  2,  while  the 
L.4000  paid  to  the  defender  John  Booth  exceeded  his  credit  by . 
no  less  than  L.  1788 :  13 :  10. 

<  Amoi^  strangers,  the  Lord  Ordinary  is  satisfied  that  those 
eircamstances  would  not  be  snfl^ent  to  overcome  the  legal  pre- 
flnmption  against  donation ;  and  accordingly  it  is  only  by  taking 
them  in  combination  with  the  relation,  habits,  and  history  of  the 
parties,  that  he  has  been  enabled  to  come  (though  not  without 
difficulty)  to  the  condnsion,  that  in  this  particular  case  he  is  war- 
ranted in  rejecting  that  presumption.  The  defenders  were  his 
only  surviving  children*;  one  of  them  lived  in  family  with  him  till 
hia  dying  day,  and  both  were  not  only  closely  connected  with 
him  in  business,  but  had,  for  many  years,  taken  the  laborious  part 
of  the  management  on  themselves,  and  shewn  the  most  affection- 
ate solicitude  for  his  comforts;  above  all,  he  was  then  in  the 
eighty-eighth  year  of  his  age,  and,  as  it  proved,  within  a  few 
months  of  his  death,  and  when,  in  those  circumstances,  this  frnsral 
parent,  apparently  unasked  and  unexpectedly,  makes  over  these 
large  smns,  without  receipt,  discharge,  or  acknowledgment,  the 
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8  Dec.  1835.  <  Lord  Ordinary  cannot  resist  the  belief  that  they  were  meant  as 

^"^^V^^    *  donations  intuitu  mortis^  and  intended  mainly  to  save  the  expense 

Husband  v.     '  ^^  &  testament,  and  evade  payment  of  the  legacy-duty.     It  is  a 

Booths.  <  strong  corroboration  of  this  conclusion,  that  subsequent  to  those 

jj^j^^  '  large  payments  in  February  1825,  which  do  not  appear  at  all  in 

*  any  of  the  books  of  Patrick  Booth,  there  is  a  comparatively  stnall 

<  advance  of  L.70  to  John  Booth,  and  another  of  L.140  to  Living- 

*  ston,  both  in  the  succeeding  month  of  March,  and  evidently  for 

<  purposes  of  business,  which  are  regularly  entered  in  these  books, 

<  one  in  Patrick  Booth's  own  handwriting,  and  the  other  in  that  of 
^  Livingston.     It  may  be  added,  that  in  the  view  taken  by  the 

<  Lord  Ordinary  of  the  other  branch  of  the  case,  these  mortis  causa 

*  donations  did  not  by  any  means  exhaust  the  property  of  the  father, 

*  but  left  about  L.4000  of  free  funds  to  be  divided  among  the  par- 
'  ties  to  the  present  action,  after  paying  debts  of  all  descriptions.' 

Both  parties  reclaimed;  the  defenders  craving  an  alteration,  in  so 
for  as  regarded  the  first  finding,  relative  to  the  prices  of  the  shipping; 
and  the  pursuers  objecting  to  the  second  finding,  by  which  the 
L.dOOO  and  L.4000  were  held  to  be  donations,  instead  of  being  pla- 
ced to  the  debit  of  Uie  defenders,  in  accounting  with  Patrick's  estate. 
Judgment  on       Counsel  were  first  heard  fully  upon  the  reclaiming  note  for  the 
first  finding     defenders,  when  the  Courts  (iOth  November,)  unanimously  ocfAerecf 
dinary's  Inter-^  ^^^  f^^^  finding  in  the  Lord  Ordinary's  interlocutor, 
locutor.  The  Court  concurred  in  opinion  that  the  rule,  debitor  non  presu* 

Co^urt.^°  mitur  donare,  applied  to  the  present  case ;  and,  of  course,  the  onus 
of  proving  donation  lay  with  the  defenders.  The  deceased  chose 
to  anticipate  his  succession  by  dividing  it  into  three  parts,  and 
throughout  he  remained  debtor  to  his  sons  for  their  portions.  These 
portions  had  been  embarked  in  trade ;  and,  of  course,  as  in  a  joint 
adventure,  the  sons  were  entitled  to  participate  in  the  profits,  and 
share  the  loss  to  the  extent  of  their  respective  interests.  The  ques- 
tion of  remuneration  could  not  be  mixed  up  with  the  question  of 
donation.  The  sons  had  lived  with  their  father  at  bed  and  board  ; 
and  their  maintenance  must  be  presumed  a  sufficient  return  for  any 
services  they  might  have  rendered  to  their  father,  in  the  absence  of 
any  stipulation  to  the  contrary;  the  more  especially  as  he  appeared 
to  have  continued  capable  of  managing^  his  affairs  till  his  death. 
Upon  examination  of  the  whole  correspondence  and  other  papers 
from  beginning  to  end,  there  was  not  a  single  expression  indica- 
ting an  intention  to  confp»  «  '^'^"«tion. 

Lord  Medtcyn  tv  that  the  absence  of  any  expres- 

sion, indicali^  lorrespondence  produced,  was  a 

powerful^  law,  which  must  be  applied  in 

the  prr  Lordships  also  concurred. 
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Comisel  were  then  falljr  beard  upon  the  reelaiming  note  for  the  8  Dec.  188& 
pursaers,  applicable  to  the  second  finding  of  the  interlocutor.     The    ^"^^V*^ 
cause  having  been  delayed  till  the  production  of  any  further  corre*  H^^band  y. 
spondence  that  might  hare  taken  place  in  relation  to  the  abstract  of  Booths. 
accoonts  first  rendered,  certain  correspondence  was  produced. 

At  the  final  advising,  Mutherfurdf  for  the  defenders,  stated,  that  if  Offer  of  far- 
the  opinion  of  the  Court  should,  upon  the  admitted  facts  and  evi-  D^endm.  ^ 
dence  already  adduced,  be  adverse  to  his  pleas,  and  in  case  the 
opinions  of  their  Lordships  should  proceed  in  any  respect  upon  the 
statements  contained  in  the  abstract  of  accounts,  first  rendered  by  the 
defenders'  agent,  he  wished  to  be  allowed  to  give  in  a  minute  of  offer, 
to,  prove,  that  the  abstract  so  rendered  was  made  up  entirely  with  a 
view  to  an  extrajudicial  and  amicable  settlement  and  compromise  of 
the  claims  of  the  parties  respectively ;  that  this  was  explained  at  the 
time  by  Mr  Hutcheon,  the  agent  for  the  defenders,  to  the  agents  for 
the  pursuers ;  and  that  when  it  was  stated  that  the  accounts  were  not 
to  be  settled  amicably,  the  defenders  stood  upon  their  rights  as  dis- 
tinctly and  unqualifiedly  reserved  throughout  the  attempted  settle- 
ment. 

Lord  Justice^Clerk. — We  have  given  every  attention  to  this  case.  Opinion  of 
It  required  some  explanation  to  fahew  how,  and  on  what  footing,  ^ourt. 
these  accounts  were  first  rendered.  The  whole  mattor  is  now  be- 
fore us,  and  we  have  to  decide  whether  we  are  to  adhere  to  that 
part  of  the  Lord  Ordinary's  interlocutor,  which  his  Lordship  has 
stated  to  be  attended  with  great  difficulty,  but  in  which  he  has  come 
to  the  conclusion  that  certain  of  these  claims  made  by  the  defenders 
ought  to  be  sustained. 

When  it  is  considered  that  we  have  complete  proof  of  an  existing 
settlement  made  by  this  old  gentleman  in  1783,  that  it  contiaued 
unaltered,  and  was  in  his  contemplation  till  the  day  of  his  death; 
when  I  take  this  in  connection  with  the  whole  of  the  transactions 
in  which  this  party  was  engaged,  and  also  take  into  consideration 
the  conduct  of  these  defenders  themselves,  I  am  not  able  to  concur 
in  this  part  of  the  interlocutor,  and  shall  give  my  voice  for  altering 
it.  I  cannot  overlook  the  attempt  by  the  defenders  to  exclude  the 
family  of  the  elder  brother,  Alexander,  from  all  share  of  the  success 
rion.  I  remember  perfectly  that  the  persons  acting  for  the  pursuers 
in  the  declarator  most  obstinately  contended  for  this ;  and  it  was 
decided  against  them  both  here  and  in  the  House  of  Lords.  In  the 
present  process  of  count  and  reckoning,  we  are  led  to  look  to  the 
nature  of  the  defence  in  that  action.  Here,  again,  it  has  been 
maintained,  that  a  great  variety  of  the  purchases  of  shipping  were 
to  be  held  as  free  gifts, — paying  no  regard  to  the  solemn  obligation 
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87>ee.  1895.  by  the  oM  man,  on  making  up  the  Clatt-Book,  shewing  what  he 
was  ready  to  account  for  to  the  eldest  son  on  the  one  hand>  and  the 
rest  of  the  fiunily  on  the  other ;  that  though,  at  the  time  their  father 
was  confessedly  debtor  in  the  obligations,  these  were  to  be  held  as 
free  gifts,  and  to  be  reckoned  in  accounting  as  such.  That  part  of 
the  case  has  been  already  decided.  This  old  man  having  considered 
himself  all  along  as  a  debtor,  all  these  purchases  are  to  be  imputed 
only  as  payments  pro  tanto  of  the  debt 

'  But  then  there  were  two  other  sums,  of  L.3000  and  L.4000, 
which  appear  to  have  been  taken  out  of  the  fortune  of  this  old  man, 
and  given  to  John  and  Livingston  Booth.  In  considering  how  these 
sums  are  to  be  imputed,  it  does  appear  to  me  to  be  very  material, 
and  I  lay  very  considerable  stress  upon  it,  that  at  the  time  when  these 
parties  were  engaged  in  a  sort  of  investigation  of  what  was  due  to 
Alexander's  estate,  from  the  way  it  was  managed  by  the  old  man, 
and  what  was  due  to  the  family  of  Alexander  on  the  general  settle* 
ment  of  the  old  man,  an  account  was  prepared  and  given  in.  Now, 
these  parties  are  seeking  for  information  as  to  what  was  due  to  the 
deceased  Alexander  Booth  on  the  one  hand;  on  the  other  what  was 
likely  to  be  the  share  of  the  inheritance  which  they -communicated 
to  the  defenders,  as  advised  by  eminent  counsel  they  had  a  right  to. 
They  had  full  notice  that,  notwithstanding  the  death  of  Alexander, 
his  daughter  was  to  come  in  his  place ;  and  they  also  knew  that  a 
full  account  of  intromissions  was  required.  Now,  at  this  time,  an 
account  was  prepared — prepared  by,  it  is  said,  the  agents  of  these 
defenders.  It  must  be  held  as  the  preparation  of  the  defenders  them- 
selves; and  it  is  sent  to  near  relations,  with  whom  they  had  not 
then  quarrelled*  There  was  then  no  litigation  between  them :  there 
was  nothing  to  compromise.  This  is  a  very  important  fact  in  the 
(Base.  They  gave  in  a  general  account  of  the  inheritance  of  the  old 
man,  in  which  they  bring  out  only  a  small  balance.  This  balance 
is  brought  out  on  their  own  state  of  accounts.  It  is  prepared  bj 
these  parties  themselves ;  and  it  is  under  these  circumstances  that 
they  now  come  forward,  and  offer,  as  a  defence  in  this  action,  that 
there  were  two  sums  of  L.3000  and  L.4000  which  were  free  gifts 
to  them.  After  stating  the  obligations  of  the  fiather  in  the  Clatt- 
Book,  they  state  sums  they  received  on  1st  February  1825  as  fol- 
lows: <  1825.  Feb.  1.  By  cash  paid  L.  Booth,  this  date,  L.dOOO:* 
and  again  John's  account  under  the  same  date,  *  Cash  paid  J.  B.  of 
*  this  date.'  Then  they  state  what  they  believe  the  balance  due  to 
them  on  the  state  gendered  by  themselves.  (His  Lordship  then 
fully  went  over,  and  commented  on  the  correspondence  betwixt  the 
agents  at  the  time  the  iirst  set  of  accounts  was  rendered.)  It  is  not 
till  2d  October  1827,  that  your  Lordships  have  the  first  indication 
of  intention  to  change  their  ground  with  regard  to  the  L.3000  and 
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L.4000.    So  far  as  I  can  discover,  it  wa^ci^y  when  one  or  two  artt-  8  Dec.  1885. 

des  in  these  accounts  had  been  asked  to  be  tss^laijied, — trifling  art!*    ^"^V^^ 

cleS| — that  this  letter  of  2d  October  makes  its  appearance.    Though  Hueband  p. 

I  am  the  last  person  who  would  ever  think  of  allo^lh^-any  proposi^*  Booths. 

tioD  made  directly  with  a  view  to  a  compromise,  or  for  adjusting  dis*  opiniMi  ol 

poted  claims,  to  be  afterwards  used  mala  fide,  as  a  docun)'entl)y  the  Court. 

008  party  against  the  other,  yet  I  think  this  state  of  accoLant»  in 

the  additional  appendix  in  a  different  situation.     It  is  a  voluiltary; . 

preparation  of  accounts  when  there  was  no  offer  of  a  compromise*  /. 

These  accounts  are  voluntarily  produced  by  these  parties,  and  they  *;"  ; 

distinctly  state,  that  these  sums  were  advances  in  liquidation  of 

daims  of  debts  which  they  then  had  against  their  &ther  in  the 

Clatt-Book,  and  not  as  gifts.     It  was  on  second  thought  altogether 

they  came  to  insist  that  these  sums  were  to  be  held  as  gifts,  not  as 

payments.     If  I  am  right  in  thinking  that  it  was  a  second  thought, 

I  am  obliged  to  ask  myself  this  question,  under  the  circumstances, 

are  we  called  on  to  sustain  this  plea  in  defence,  looking  to  the 

vbole  conduct  of  Booth  in  the  management  of  his  affairs  for  his 

two  sons ;  looking  to  our  own  decision  ;  seeing  that  there  is  not  a 

restige  of  proof  that  he  intended  these  sums  as  free  gifts,  but  that 

he  was  merely  making  an  investment  in  shipping  for  these  sons : 

I  ask,  whether,  with  the  meagre  proof  we  have,  we  can  arrive  at 

an  opposite  conclusion  ?   I  ask,  whether  it  is  not  clear  that  the 

onus  of  establishing  that  they  were  free  gifts  lies  on  the  defenders 

alone  ?  It  is  by  no  means  necessary  for  the  pursuers  to  prove  to 

your  satisfaction  the  opposite  proposition.      The  onus  lies  on  those 

who  have  put  themselves  in  opposition  to  the  clear  rule  of  law,  that 

a  debtor  is  not  to  be  presumed  to  be  making  largesses.     If  you  set 

forth  a  proposition  of  this  kind,  you  must  prove  it.     As  these  claims 

were  to  be  liquidated,  the  fair  presumption  is,  that  payments  made 

to  the  debtor  were  made  in  liquidation ;  and  the  presumption  is 

strengthened  in  this  case,  from  the  way  in  which  Patrick  Booth 

managed  business.     We  have  evidence  that  an  order  was  got  from 

the  old  man  and  carried  to  the  bank,  and  that  these  large  sums 

were  drawn :  we  have  evidence  that  they  were  lent  out,  the  one 

on  a  bill,  the  other  on  the  security  of  a  company  in  Aberdeen, 

yielding  a  fair  remuneration  to  be  used  in  trade,  and  this  at  a  time 

recently  before  his  death.    Therefore  we  have  just  the  fact  that  he 

drew  money  out;  that  one  got  his  draft  for  L.4000,  the  other  for 

L.dOOO,  and  no  doubt  lent  out  to  thesd  individuals.   He  kept  books 

ID  an  extraordinary  manner ;  and  it  is  argued  there  is  no  special 

evidence  that  he  did  give  these  sums  as  part  of  his  sons'  claims  :  but 

if  he  intended  them  as  free  gifts,  would  he  not  have  put  that  in  his 

books,  cancelled  his  will,  or  left  evidence  of  it  in  some  other  way  ? 

It  b  a  material  &ct  in  regard  to  Livingston,  that  he  was  largely 
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8  Dec.  1835.  indebted  beyond  the  sii.m-.received.  No  doubt,  when  we  take  into. 
_^^^V^^  view  the  printing^cboniHil^  the  balance  is  diminished ;  but  still  he  was 
Husband  v,  ^^^S^^V  debtor  art  *tlje  time.  When  you  add  to  that  the  first  pre- 
Booths.  paration  of  A^■J^lJcount8,  when  you  remember  that  at  that  time  it 

Opinion  of  "^^^  distinctFy  «'tated  that  the  balance  was  trifling,  and  that  they 
Court.  were.pead'^-  to  settle  on  that  basis,  you  must  take  that  not  as  part 

of  the '-proof  in  their  favour,  but  a  strong  ingredient  of  evidence 
.  ag&lnst  them.  These  sums  are  just  to  be  viewed  in  the  same  light 
'*.,  Tsiany  other  profitable  investment  for  these  sons.  At  one  time 
-/*.  "*/'he  made  purchases  of  ships;  at  another  time  he  paid  them  these 
sums.  We  must  apply  the  same  measure  of  justice  in  regard  to 
these  payments  as  to  the  purchases  of  shipping.  I  for  one  cannot  say 
that  because,  forsooth,  instead  of  having  the  matter  amicably  settled, 
i-— because  they  have  been  obliged  to  resort  to  this  Court, — the  defend- 
ers are  entitled  to  take  the  liberty  of  intimating  that  they  will  with- 
draw these  accounts  and  declare  them  void,  and  that  they  are  enti- 
tled to  make  out  such  a  state  of  accounts  as  they  choose.  I  don't 
deny  their  right  to  produce  what  they  call  corrected  accounts,  but  I 
deny  that  they  are  entitled  to  remake  them  in  such  a  way  as  they 
think  proper.  Taking  into  view  the  whole  circumstances,  and  that 
the  old  man  always  considered  himself  to  be  regulated  by  the  will, — 
and  there  is  no  evidence  that  he  ever  swerved  from  it,— I  consider 
that  we  are  bound  to  alter  this  interlocutor  in  respect  to  the  latter 
conclusion  of  the  Lord  Ordinary,  at  which  he  states  he  has  arrived 
with  great  difficulty. 

Lord  Meadowbank, — I  am  clear,  as  I  was  from  the'  beginning, 
that  this  was  a  mere  second  thought  altogether,  and  that  there  is 
nothing  to  support  the  allegation  which  is  now  made  in  respect  to 
these  payments. 

.  Lord  Glenlee, — I  agree.  I  don't  go  so  far  as  to  say  that  they 
would  be  foreclosed,  if,  going  on  good  ground,  they  really  were 
in  error  in  making  the  first  statement,  or  that  they  might  not  be 
restored  against  it  But  then  it  is  incumbent  on  them  to  shew 
why  the  original  account  should  be  altered.  They  might  have  some 
view  to  a  compromise ;  at  the  same  time  when  they  do  charge  them* 
selves,  they  would  not  have  done  it  if  they  had  not  had  good  reason 
for  doing  so.  What  would  it  come  to  if  they  charged  themselves  for 
what  they  were  not  bound  to  do  ?  It  would  just  increase  the  divi- 
sible fund,  and  that  is  what  they  are  not  called  on  to  do ;  there^ 
fore  I  think  this  charge  of  L.7000  must  be  held  as  payments  by 
Patrick  on  account  of  his  original  obligation.  Laying  that  aside, 
there  is  no  sort  of  doubt  that  claims  to  a  large  extent  were  doe 
them.  We  are  told  the  old  man  handed  over  money  without  say- 
ing any  thing  about  it  one  way  or  other.  Something  is  said  as  if 
it  were  of  importance.;  and  that  is  also  mentioned  in  the  interlocntori 
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thai  there  is  no  notice  of  it  in  any  book.   There  have  been  instances  8  Dec.  1835. 
of  this  kind ;  therefore  I  should  be  inclined  to  say  this  was  of  no  J""^^^ 

II  L'     Booth  and 

consequence  at  all.    It  is  said  he  entered  two  small  payments :  this  Husband  o. 
18  quite  another  thing.     These  large  sums  had  no  connection  with  Booths. 
the  printing  concern :  he  entered  these  payments  in  that  particular  opinion  of 
account.     Considering  the  near  connectioni  and  that  he  was  not  Court. 
dealing  with  a  stranger,  I  rather  think  it  increases  the  presumption, 
because  it  may  be  just  the  result  of  excessive  confidence.    The  old 
loan  just  had  so  much  money :  he  gives  it  without  any  acknowledg- 
ment, which  may  be  accounted  for  in  the  case  of  such  near  connec* 
dona.     On  the  whole,  I  take  the  same  view  as  has  been  stated. 

Lard  Medwyn, — The  question  as  to  the  payment  of  L.4000  and 
L^dOOO  to  the  defenders  by  their  father  is  a  different  one,  and 
more  difficult  than  that  which  we  have  already  disposed  of  in  this 
canse;  and  so  it  has  appeared  to  the  Lord  Ordinary,  who,  while  he 
bas  sustained  the  one  claim,  has  rejected  the  other,  though  with 
much  more  doubt  in  coming  to  his  conclusion  in  the  latter  case  than 
the  first     The  difficulty  arises  from  the  necessity  of  disposing  of 
the  point  upon  presumptions,  in  the  absence  of  any  written  docu- 
ment, indicative  of  the  intention  or  understanding  of  the  parties, 
or  either  of  them,  at  the  time  of  the  payments ;  and  the  scantiness  of 
the  facts  connected  with  them,  from  which  the  presumption  is  to  be 
drawn ;  and  that  some  even  of  these  few  facts  admit  of  easy  solu- 
tion on  either  view  of  the  case ;  and  it  is  the  more  necessary  to 
attend  to  these  minutely,  as  the  Lord  Ordinary  declares  he  would 
not  have  sustained  these  donations  as  payments  among  strangers, 
but  draws  a  different  inference  from  the  facts,  ^  in  combination  with 
<  the  relation,  habits  and  history  of  the  parties.' 

1  may  premise,  that  although  Patrick's  settlement  in  1783  in- 
tended an  equal  distribution  among  his  children,  by  the  distribution 
of  his  effects  made  on  Alexander's  marriage,  he  had  fulfilled  the 
obligations  under  his  marriage-contract;  so  that  if  he  had  thought 
an  equal  partition  less  applicable  to  the  altered  situation  of  his 
fiimily,  it  was  perfectly  within  his  power  to  make  a  different  distri- 
bution, by  altering  his  settlement,  or  by  paying  such  sums  in  his 
lifedme  as  the  L.4000  and  L.3000  to  the  defenders. 

The  £Eusts  tlien  are  these :    . 

1.  By  the  distribution  of  this  property  in  1801,  Patrick  acknow- 
ledged himself  the  debtor  of  the  two  defenders  in  a  specific  sum, 
and  undertook  to  account  to  them  for  the  profits  of  the  capital,  with 
which  he  was  to  continue  to  trade  for  their  behoof. 

2.  In  February  1825  he  stood  indebted  to  John  on  this  account 
for  L.5021  :  2  :  7^,  but  was  in  advance  for  him  on  account  of  the 
cloth-spinning  concerns  L.2809 :  16 : 5.  At  the  same  period  Patrick 
was  debtor  to  Livingston  L.4987  :  16  :  2|. 
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SDflc.  1835.  a.  John  resided  with  his  father  tiit  he  married  in  IMS,  and 
LiviDgaton  till  his  father's  death  in  1825,  and  were,  till  those 
periods,  maintained  by  him.  The  latter  engaged  in  no  othev 
business,  and  continued  to  assist  his  father  in  his  shop  and  in  his 
outdoor  business.  John  also  assisted  till  he  engaged  in  the  cloth 
and  printing  concerns,  when  his  services  are  denied,  but,  at  all 
events,  must  have  been  less  than  before. 

4»  Patrick  seems  to  have  retained  his  facnlties  and  capacity  for 
business  till  within  a  short  period  of  his  death,  which  took  place 
21st  March  1825,  in  the  88th  year  of  his  age,  as  the  defender 
states  he  was  attending  his  shop  I2th  February  1825. 

5.  In  February  1625  it  appears  that  Patrick  had  a  sum  of  nearly 
L.70(K)  lying  in  the  Aberdeen  Bank,  at  bank  interest;  and  on 
)2th  February  he  gave  an  order  for  L.3000  in  favour  of  Living- 
ston, who  drew  out  the  money,  and  he  lent  it  in  his  own  nanne 
to  a  company  in  Aberdeen ;  and  on  I6th  February  Patrick  paid  Ul 
John  L.4000,  by  orders  on  the  two  banks,  and  cash  L.39,  Ha. 
This  also  was  lent  out  in  his  own  name  by  John. 

6.  These  payments  are  not  entered  in  any  account  as  payments 
to  them,  nor  is  any  voucher  or  acknowledgment  of  the  payment 
taken  from  them.  In  the  inventory  of  the  effects  of  Patrick,  given 
up  for  confirmation,  these  sums  were  not  included. 

7.  The  only  other  fact,  (but  a  very  material  one,)  is,  that  in  the 
state  of  accounts  rendered  in  December  1826,  these  two  sums  were 
stated  respectively  as  payments  on  the  credit  side,  and  not  treated 
as  donations  mortis  causa. 

Now,  it  does  not  appear  to  me  to  be  of  much  conseqoence  thai 
these  payments  were  not  made  as  business  transactions,  to  com" 
mence  trade,  or  carry  on  a  trade ;  but  that  the  money  was  laid  out  at 
interest.  It  might  be  in  the  one  case,  just  as  much  as  in  the  others 
reckoned  by  the  parties  payment  of  a  debt,  or  a  donation.  Sudi 
a  sum,  lying  at  bank  interest,  evidently  not  wanted  for  the  busineaa 
of  the  shop,  or  shipping  concerns,  might  be  thought  better  invested 
at  higher  interest ;  and  the  very  circumstance  that  this  large  sum 
was  kept  out  of  the  inventory  for  confirmation,  (though  certainly 
admitting  of  the  explanation  g^ven  by  the  defenders,  that  it  was 
omitted  because  it  was  a  donation,  and  no  longer  part  of  the 
estate  of  the  deceased,)  satisfies  me,  when  it  was,  aS  at  first  stated, 
as  a  payment  in  discharge  of  a  debt  in  1826,  that  it  had  been 
partly  with  the  view  of  saving  all  discussion  abont  residoe^nty 
at  the  stamp-office,  which  could  not  be  far  off  in  the  case  of  a  man, 
in  declining  health,  in  his  eighty-eighth  year. 

Now,  if  these  were  intended  as  donations,  how  easy  was  it  to 
have  taken  a  little  memorandum  to  that  effect  under  Patrick's  hand^ 
instead  of  the  ceremony  alleged  to  have  taken  place  on  handing  the 
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tiim  over  to  Linogstoh ;  or  even  if  this  had  been  done  vith  the  8  Dec.  1835. 
£Mibct  expression  of  its  being  a  donation,  before  witnesses,  the     ^*^V^^ 
^•nation  woold  probably  not  have  been  questioned ;  and  since  this  Husband  o. 
was  not  done,  as  Patrick  was  debtor  to  Livingston  at  the  time,  the  Booths. 
presamption  of  debitor  non  presnmitur,  &c.  applies  most  strictly,  opinion  of 
With  regard  to  John,  he  would  be  overpaid  about  L.I 800,  so  that  Court. . 
Ae  maxim  is  not  so  strictly  applicable ;  but  supposing  it  to  that 
extent  only  a  payment  intuitu  mortis  to  a  person  who  by  deed  was 
entitled^  to  a  share  of  the  succession  along  with  others,  assuredly, 
on  that  ground,  John  must  account  for  what  is  not  covered  by  the 
presomption  of  payment  of  a  debt    That  no  document  of  debt  was 
taken  from  them,  merely  shews  the  confidence  he  had  in  them,  and  that 
they  would  admit  it  as  a  debt,  without  any  voucher  to  that  effect^ 
•r  that  they  would  be  obliged  to  account  for  the  application  of  these 
largne  rams*     It  was  not  till  eighteen  months  after  his  death  that 
they  disappointed  this  confidence. 

The  difierence  of  the  sum  paid  to  the  two,  forms  perhaps  the 
greatest  difficulty  in  the  case ;  that  the  largest  sum  should  be  paid 
to  the  one  to  whom  the  father  owed  least      But  this  difficulty  is 
not  served  by  the  theory  of  the  defenders ;   for  the  ground  on 
wluch  it  is  said  that  these  donations  were  made  was  the  serviced 
respectively  rendered  by  the  sons.      These  were  probably  con-^ 
sidered  fully  compensated  by  maintaining  them  when  they  lived 
with  him,  and  by  the  assistance,  by  money  and  otherwise,  to  John 
after  his  marriage.     Indeed,  if  the  services  were  considered  at  all, 
it  is  singuhir  tliat  the  longer  and  greater  services  of  Livingston 
were  rewarded  with  a  gift  of  L.3000,  while  John's  lesser  ones  were 
rewarded  with  L.4000.     I  consider  it  of  no  importance  that  two 
sams  of  L.70  and  L.140  are  subsequently  paid  and  entered  in  John 
Booth  and  Company's  account,  as  business  transactions.     If  the 
entry  of  the  L.4000  fell  to  be  in  the  same  account  as  these  other 
payments,  the  omission  would  certainly  have  been  of  importance ; 
but,  as  these  regarded  the  business  of  the  printing  concern,  whereas 
the  L.4000  was  not  a  payment  to  that  account  at  all,  the  entry  of 
the  one  set  of  payments,  and  omission  of  the  other  in  that  account, 
is  rf  no  consequence.     If  the  account  in  the  Ciatt-Book  had  been 
continned,  and  if  the  sums  paid  for  the  ships  and  profits  had  beeil 
there  entered,  and  this  payment  of  L.4000  omitted,  the  inference 
would  have  been  strong ;  but  he  dealt  with  this  payment  as  he  did 
with  payments  for  the  shares  of  vessels  purchased  for  his  sons.       ' 
Bnt  the  important  fact,  and  which  I  presume  has  not  been  press- 
ed upon  the  notice  of  the  Lord  Ordinaiy,  for  it  is  not  once  alludecl 
to,  is,  that  in  the  states  of  accounts  given  in,  in  December  1826, 
after  a  good  deal  of  delay,  and  repeated  demands  for  them,  these 
sums  are  stated  as  payments  to  account,  and  not  donations.     I  do 
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8  Dec.  1835.  not  say  that  this  tied  down  the  parties  to  this  state  of  accounts,  if 
they  can  be  shewn  to  be  erroneous ;  all  I  mean  to  infer  is,  it  shews 
what  at  that  time  was  their  idea  of  the  footing  on  which  these  pay- 
ments were  made.  This,  then,  was  the  defenders'  own  account  of  the 
matter  at  that  time ;  and  I  have  not  a  doubt,  that  if  the  interest  of 
the  pursuer  had  been  excluded,  the  two  brothers  would  have  settled 
between  themselves  on  that  footing.  Seeing  the  importance  of  this 
original  mode  of  stating  these  payments,  they  now  wish  to  say  that 
this  mode  of  stating  the  account  was  with  a  view  to  an  amicable 
settlement  If  they  had  said  it  was  out  of  pure  generosity  to  their 
niece  I  could  have  understood  it ;  but  how  it  could  be  with  a  yiew 
to  an  amicable  settlement,  I  don't  see.  No  dispute  had  then 
arisen,  for  the  accounts  had  not  been  previously  exhibited ;  and  why 
was  any  dispute  anticipated,  which  required  such  a  sacrifice  on  their 
part  as  L.7000  ?  But  there  is  not  the  slightest  vestige  of  evidence 
that  the  accounts  were  originally  framed  with  any  such  view ;  and 
it  is  quite  clear  that  the  idea  of  donation  is  entirely  an  after-thought, 
first  communicated  by  the  letter,  2d  October  1827,  and  more  espe- 
cially when  the  accounts  were  formally  withdrawn,  lOth  January 
1828,  when  they  saw,  by  the  offer  to  take  L.3000  in  Mr  Blaikie'a 
letter  of  3 1st  December  1827,  that  the  other  party  wbold  not  admit 
of  the  accounts  as  stated  by  the  defenders ;  and  this  is  still  more 
anxiously  repeated  in  the  letter  of  27th  February  1828. 

Upon  the  whole,  I  am  persuaded  their  own  impression  of  the 
nature  of  these  payments,  which  existed  probably  up  to  October 
1827,  was  the  true  one, — that  they  were  not  donations,  and  must 
be  accounted  for  by  them  as  payments,  in  settling  with  the  pur- 
suers. 


Judgment. 


Rutherfurd^  for  defenders,  resumed  his  offer  of  proof,  which  was 
over-ruled,  as  inadmissible  at  the  termination  of  the  cause. 

The  Lords  ^  adhere  to  the  first  finding  of  the  interlocutor  of 
^  9th  June  1835,  and  refuse  the  desire  of  the  reclaiming  note  for 
^  the  defenders;  alter  the  second  finding  of  that  interlocutor,  and 

<  find  that  the  sums  of  L.3000  and  L.4000  therein  referred  to  are 

<  not  to  be  held  as  donations  to  the  defenders  severally,  but  must 

<  be  put  to  their  debit  in  settling  the  amount  for  which  they  are 
*  entitled  to  claim  respectively  as  creditors  on  the  estate  of  their 

<  deceased  father,  and  remit  to  the  Lord  Ordinary  to  apply  these 

<  findings,  reserving  all  claims  as  to  expenses.' 


Lord  Ordinary,  Jeffretf,  Act.  Dean  tf  Fac  (Rope,)  Ray  and  G.  J/biiro. 

Alt.  Rutherfurd  and  G.  Moir.  Patrick  Irvine,  W.S.  and  if.  In^Hs  t 

Donald,  W.S.  Agente.  T.  Clerk. 

R. 
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FIRST  DIVISION. 
No.  XX  XL  loth  December  1835. 

MARY  EMOND 

against 

THE  MAGISTRATES  OF  HADDINGTON. 

Peisoner. — Process. — A.  S.  1671. — It  is  not  necessary  to  intimate 
an  application  for  liberation  under  the  above  A.  S.  to  the  incarcerating 
ereditorf  or  his  known  agent.  The  A,  S,  does  not  require  the  physi" 
eMs  certificate  to  be  immediately  recorded  in  the  burgh  court'books. 

The  parsuer  (8th  March  1834)  incarcerated  a  person  named  Mrs  NarratiTe. 
Monro  or  Emond  in  the  tolbooth  of  Haddington  for  debt  On 
the  15th  March  the  prisoner  applied  to  the  Magistrates  under  the 
Act  of  Grace;  and  the  petition  being  intimated  to  a  writer  in 
Haddington^  as  the  pursuer's  agent,  he  appeared  for  her,  and  re- 
Msted  the  applicatioii,  which  was  not  further  persisted  in.  On  the 
Slst  May  the  prisoner  presented  a  petition  to  the  Magistrates,  set- 
ting forth,  that  she  was  affected  by  a  nervous  disorder  to  such  an 
extent  as  to  put  her  life  in  danger  if  longer  confined,  and  pray- 
ing for  liberation,  on  finding  caution  to  return  to  jail.  Along 
with  the  petition  the  prisoner  produced  a  certificate  by  John  Bur- 
ton, M.  D.  certifying,  '  That  her  life  is  endangered  by  further 

*  confinement,  in  consequence  of  an  excessive  state  of  nervous  ex- 

*  citement.'  On  3d  June  the  Magistrates  examined  Dr  Burton, 
who  emitted  a  deposition,  in  which  he  inter  alia  deponed  to  the 
verity  of  his  certificate,  and  further  stated,  ^  That  he  had  again 

*  visited  the  prisoner,  and  that  her  health  continues  to  suffer  both 
<  mentally  and  corporeally.'  On  the  same  day  the  Magistrates 
gianted  warrant  for  liberation  as  follows :  <  The  Magistrates  having 
^  eonndered  the  within  petition,  and  the  certificate  and  deposition 
'  of  Dr  Burton,  In  respect  of  said  deposition,  gcant  warrant  to  libe- 
^  rate  the  petitioner  from  the  tolbooth  of  Haddington,  security  be- 

*  ing  previously  found  that  she  shall  reside  within  the  burgh,  and  not 
^  remove  therefrom^  and  that  she  shall  return  to  jail  as  soon  as  the 
^  state  of  her  health  will  admit  of  her  doing  so  with  safety.'  The 
prisoner  then  lodged  a  bond  of  caution  by  James  Grinton,  mer- 
chant in  Edinburgh,  and  James  Anderson,  merchant  in  Hadding- 
ton, binding  and  obliging  themselves,  *  that  the  said  Mary  Magda-r 
'  lene  Munro  or  Emond  shall  reside  in  the  house  of  Mrs 

«  Thomson,  residing  in  Haddington,  within  the  burgh  of  Hadding- 
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10  Dec.  1835.  *  ton,  and  shall  not  remove  from  the  same,  but  return  to  the  tol- 

^^■V*^     *  booth  of  Haddington  as  soon  as  she  can  do  so  with  safety  to  her 

Magistrates  of  '  ^^^alth/     Thereafter  .the  prisoner  was  liberated, 

Haddington.        On  the  5th  June  the  Provost  of  Haddington  wrote  to  the  pur- 

Narrative.       suer's  flgeift  as  follbws :  *  Haddington^  5th  June  1834.     Dear  Sir, 

*  I  think  it  right  to  inform  you,  that,  after  sufficient  evidence  of 

^  the  great  danger  of  longer  confining  Mrs  Emond,  the  Magistrates 

'  have  granted  warrant  in  the  usual  terms  for  her  liberation ;  and, 

<  so  far  as  I  can  see,  it  will  be  a  considerable  time  before  her  health 

<  will  be  so  far  established  as  to  admit  of  her  being  again  confined ; 
^and  as  I  learn  her  friends  are  prepared  to  offer  reasonable  terms  of 
^  compromise,  I  think  it  would  be  well  if  you  could  second  their 

<  endeavours.  In  this  way  a  part  of  the  debt  might  be  secured, 
^  while  other  measures  will  lead  to  expense  and  trouble,  particu- 
^  larly  to  the  poor,  old  woman.'  On  dOth  June  the  pursuer  raised 
the  present  action,  alleging  that  the  proceedings  above  detailed  had 
been  irregular,  I.  In  respect  the  application  for  liberation  should 
have  been  intimated  to  the  pursuer  or  her  known  agent  before  the 
same  was  granted.  2.  The  physician's  certificate  did  not  attest  the 
^  party's  sickness  and  extreme  danger  of  life/  3.  The  certificate 
was  not  recorded  in  the  town  court-books,  as  required  by  the  Act 
of  Sederunt  1671.  4.  The  Magistrates  did  not  allot  a  house  for 
the  prisoner  to  reside  in  during  her  liberation,  nor  was  the  same 
set  forth  in  the  bond  of  caution,  the  words,  <  Mrs 

^  Thomsoh,  residing  in  Haddington,'  having  been  recently  filled  op 
in  the  same.  The  summons  concluded  for  the  amount  of  the  pri- 
soner'isi  debt,  interest  and  expenses.  The  Magistrates,  in  defence, 
justified  their  proceedings,  and  denied  the  allegations  in  the  sum- 
mons* . 


Lord  Ordi- 
nary's Inter- 
locutor. 


Note. 


The  Lord  Ordinary  pronounced  this  interlocutor,  adding  a  note : 

^  The  Lord  Ordinary  having  heard  counsel  for  the  parties,  and 
having  afterwards  considered  the  closed  record,  productions,  and 
whole  process,  assoilzies  the  defenders  from  the  conclusions  of  the 
action,  and  decerns :  finds  the  pursuer  liable  in  expenses,  and  re- 
mits, to  the  Auditor  to  tax  the  account  thereof,  when  lodged,  and 
to  report' 

Note. — ^  This  is  a  highly  penal  action,  which  cannot  be  support- 
ed, unless  the  provisions  of  the  Act  of  Sederunt  1671,  relative  to 
bills  6{  healthy  have  been  clearly  contravened. 

^  The  pursuer  pleads,  that  the  petition  was  not  intimated  to  thd 
incarcerating  creditor.  But  no  such  intimation  is  required  by  the 
Act  of  Sederunt,  because  the  prisoner's  life  being  in  danger,  it  may 
often  happen  that  there  is  no  time  for  it.     The  creditor  cannot 
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'niffer  from  the  want  of  intimation,  because  the  prisoner  is  kept  lO  Dec  183& 
'  within  the  jnrisdicdon,  ready  to  be  sent  again  to  prison,  if  there    ^*V*^ 
'  be  reason  to  do  so.  £""'•"?'':     , 

Magistrates  of 

*  That  the  prisoner's  life,  in  this  case,  was  in  danger  by  her  eon-  Haddington. 

*  fineinent,  is  proved  by  the  certificate  of  the  physician,  confirmed      ^^ 

<  by  his  oath ;  and  the  original  deposition  being  committed  to  writ- 
'  ing,  is  preserved  among  the  records  of  the  town,  which  is  equi* 
'  valent  to  an  entry  in  the  town's  book.  The  provision  in  the  Act 
'of  Sederunt  on  that  subject  is  evidently  meant  to  prevent  libera- 
'  tion  on  a  verbal  and  unrecorded  oath. 

'  The  pursuer  does  not  aver  that  the  prisoner,  when  liberatei^ 

*  efer  went  beyond  the  limits  of  the  jurisdiction ;  and  in  the  bond  of 

*  caution  the  house  is  specified  in  which  she  was  to  reside. 

'  The  proceedings  in  the  process  of  aliment  do  not  bear  on  the 

*  case  at  all. 

<  None  of  the  cases  cited  by  the  pursuer  are  similar  in  cir<^umstance8 
'  to  the  present     Thus,  in  Fullerton  and  Kennedy  v.  the  Magis- 

<  tratesof  Ayr,  the  certificate  was  not  upon  oath,  and  the  Magistrates, 

*  after  the  prisoner's  recovery,  allowed  him  to  leave  the  jurisdiction, 

*  and  go  about  the  country  in  the  exercise  of  his  profession.  On  the 
'other  hand,  the  cases  of  Forbes,  Fordyce  and  Ritchie  are  precedents 
'  a  fortiori  in  favour  of  the  defenders  here.' 

The  pursuer  reclaimed,  but  the  Court  unanimously  adhered.  Judgment. 

Lard  Balgray. — The  proceedings  from  the  beginning  appear  to  Opinion  of 
hare  been  correct  in  every  respect.  The  whole  question  is,  whether  Court, 
tbe  Magistrates  proceeded  in  terms  of  the  Act  of  Sederunt.  I  think 
tbetr  proceedings  were  precisely  in  terms  of  that  act.  The  warrant 
of  liberation  bears  that  they  had  considered  the  certificate  and  de^- 
position,  and  security  was  found  previous  to  liberation.  I  conceive 
that  the  Act  of  Sederunt  does  not  require  intimation  to  the  cre- 
ditor at  alL 

Lord  President. — As  to  the  objection  that  the  certificate  was  not 
recorded  in  the  burgh  books,  the  Act  of  Sederunt  does  not  say  that 
it  is  to  be  recorded  within  a  certain  time.  If  any  person  wishes 
to  have  an  extract,  he  may  apply  to  get  it  recorded.  If  it  has 
been  the  practice  to  intimate  the  application  for  liberation,  that  has 
been  for  the  security  of  the  Magistrates,  but  it  is  not  required  by 
the  Act  of  Sederunt 

Lord  GUlies. — I  think  it  was  a  very  humane  and  proper  pro- 
ceeding. 

I^  Ordinary,  Corehoute*  Act.  Dean  ^Fac,  fffopg,J  J*.  AndetsQn,  Alt 

Spl.'Gen,  fCumnghame,J  Marshall.       Isaac  Andersout  S.S.C4  Pur9uer*s  Agent. 
feter  Crooks,  Vf.  S.  Defenders*  Agent.         B.  Clk. 
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SECOND  DIVISION. 
No.  XXXII.  U^  December  1835. 

INCORPORATION  OF  FLESHERS  OF  CANONGATE 

against 

WILLIAM  WIGHT  and  Others. 

Burgh. — Corporation.  —  Exclusive  Privileoe.  —  Statute 
1703)  c.  7. — Foundy  (1.)  That  the  Jleshers  of  Canongate^  by  virtue 
of  their  seal  of  cause— possession  foilowitiff  on  it — and  the  judicial 
recognitions  thereof  that  have  taken  place — do  constitute  a  legal  in- 
corporation^  entitled  to  the  exclusive  exercise  of  the  trade  or  crafi  of 

fleshers  within  the  bounds  limited^  but  subject  to  the  effect  of  the  prth' 
visions  of  the  act  1703,  c.  7,  in  so  far  as  that  act  is  still  legally  in 

force.  (2.)  That  the  act  1703,  c.  7,  is  still  in  force,  and  must  receive 
effect,  in  so  far  as  it  provides  that  *  it  shall  be  Idsome  to  all  persons 
^  whatsomever  to  sell  and  break  all  sorts  of  fleshes  on  every  lawfid 
^  day  of  the  week,  and  that  in  all  the  towns  and  burghs  of  this  king^ 
^  dam,  free  of  any  imposition  whatsomever,  the  petty  customs  of  burghs 
^  excepted/  (3.)  That  the  general  right  and  liberty  declared  by  the 
statute  does  not  extend  to  the  act  of  slaughtering  cattle  within  burgh^ 
or  within  the  bounds  of  the  privileges  of  the  incorporation  of  fleshers 
of  Canongaie. 

Nomtive.  The  fleshers  of  Canongate  brought  an  action  of  declarator,  setdng 
forth  the  immemorial  existence  of  the  Canongate  as  a  burgh  of  regality 
— the  exclusive  privileges  granted  to  the  fleshers, — the  possession 
following  upon  their  seal  of  cause, — and  repeated  judicial  recogni- 
tions of  their  rights,  (see  Fleshers  of  Canongate  r.  Magistrates  of 
Edinburgh,  7th  July  1809,  and  Fleshers  of  Canongate  v.  Magis- 
trates of  Canongate,  22d  June  1826,)  and  concluded,  that  it  ought 
to  be  found  and  declared,  ^  that  the  Incorporation  of  Fleshers  and 

<  Candlemakers  of  Canongate,  and  the  members  or  freemen  of  the 
^  body  associated  under  that  name  and  designation,  are  ia  lawful  in- 
^  corporation,  and  that  the  incorporation  possesses  the  exclusive  right 
^  and  privilege  of  exercising,  and  of  admitting  or  licensing  all  persons 
'  desirous  of  exercising  the  arts  or  crafts  of  fleshers  and  candlemakers, 

<  or  either  of  them,  within  the  burgh  of  Canongate  and  liberties, 

<  including  North  Leith,  Coalhill  of  Leith,  and  Pleasance,  and  that 
^  no  person  is  entitled  to  exercise  either  of  thede  arts  or  trades  with- 

<  in  the  bounds,  without  being  admitted  or  licensed  by  the  incor- 

<  poration ;'  and  that  the  defenders  ought  to  be  ^  prohibited  from 
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<  e^KerdsiDg  these  crafts'  without  admission  or  licence ;  and  conclud-  11  Dec.  1635. 
mg  for  damages.  '^"^V^^ 

The  parsuers  averred,  (Condescendence,  Art.  28.)  that  the  de-  canoDgateew 
fenders  are  now  exercising,  <  or  have  recently  exercised  the  art  or  Wight  and 

*  trade  of  fleshers,  and  slaughtered  cattle,  and  sold  the  flesh  there-       ^^ 

*  of,  and  practised  the  other  parts  of  the  said  craft,  or  one  or  more 

*  of  them,  within  the  burgh  of  Canongate,'  and  were  liable  in  da- 
mages, which  were  restricted  *  to  L.20  in  the  case  of  each  indivi- 

*  dual,  being  the  amount  of  the  freedom-fine  presently  demandable 

<  by  the  corporation.'     The  defender,  William  Wight,  admitted 
'  having  at  one  period  slaughtered  cattle,  and  prepared  them  for  sale 

*  within  the  boundaries  claimed  by  the  pursuers ;  but  he  denies  hav- 

*  ing  at  any  time  made  any  sales  within  these  boundaries,  and  since 

*  March  last  he  has  neither  slaughtered  nor  sold  within  these  bound- 

*  aries.     The  defender,  John  Sommerville,  buys  all  his  meat,  and 

*  merely  retails  it  within  the  boundaries  claimed. 

The  defence  was.  That  the  seal  of  cause  flowed  a  non  habente 
potestatem,  having  been  granted  by  a  tutrix  of  the  superior,  at  the 
time  a  minor,  and  was  never  confirmed  as  a  title  to  exclusive  privi- 
leges, and,  generally,  the  pursuers'  corporation  had  no  good  title  to 
the  exclusive  privileges  claimed;  stat  1703,  c.  7» 

The  following  interlocutor  and  note  by  the  Lord  Ordinary  ex- 
plain the  grounds  and  decisions,  in  virtue  of  which,  it  was  found 
by  his  Lordship,  that  the  pursuers  formed  an  incorporation,  entitled 
to  the  exclusive  privileges  of  the  flesher  craft,  and  to  what  extent 
these  privileges-are  qualified  and  limited  by  the  enactments  of  1703^ 
c.  7. 

*  The  Lord  Ordinary  having  considered  the  closed  record,  and  ^'^  ^'■*"- 

*  heard  parties'  procurators  thereon,  and  made  avisandum,  finds,  locmor.  * 
'  That  in  virtue  of  the  seal  of  cause  founded  on  in  the  record,  the 

*  coarse  of  possession  which  was  followed  on  it,  and  the  judicial  re- 

*  cognitions  thereof  which  have  taken  place,  the  pursuers  do  con- 
^  stitate  a  legal  corporation,  entitled  to  the  exclusive  exercise  of 

*  the  trade  oir  craft  of  fleshers,  within  the  bounds  limited,  accord- 

*  ing  to  the  terms  of  the  said  seal  of  cause,  and  the  general  law 
^of  the  land,  but  subject  to  the  provisions  of  the  statute  1703, 

*  c  7,  in  so  far  as  that  statute  is  legally  in  force  :  finds,  That  the 
^  sommons  is  sufficient  in  its  terms  to  entitle  the  pursuers  to  a  de- 

*  creet  of  declarator  to  this  effect,  and  decerns  and  declares  accord- 
'  ingly :  finds.  That  the  said  statute  1703  is  still  in  force,  and 
^  must  receive  effect  in  law,  in  so  far  as  it  provides  that  it  ^  shall 
^'  be  leisome  to  all  persons  whatsomever  to  sell  and  break  all  sorts 
^  of  fleshes,  on  every  lawful  day  of  the  week,  and  that  in  all  the 
*^  towns  and  burghs  in  this  kingdom,  free  of  any  imposition  what- 
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11  Dec.  1835.  "  someyer,  the  petty  customs  of  burgh  excepted  :'  Therefore  finds 
^  That  the  right  and  title  of  the  pursuers,  above  declared,  is  qualified 
^  and  limited  by  the  said  enactment :  finds,  That  the  general  right 

*  and  liberty  declared  by  the  statute  does  not  extend  to  the  act  of 
^  slaughtering  cattle  within  burgh,  or  within  the  bounds  of  the  pri- 

*  vileges  of  the  corporation  in  this  case :  finds  it  admitted  on  the 
^  record,  that  the  defender,  William  Wight,  has  slaughtered  cattle 

<  within  the  said  bounds;  and  not  denied  that  the  defenders,  Robert 
^  Wig^it  and  John  Anderson,  have  done  the  same ;  and  therefor^ 

<  finds  that  these  defenders  have  invaded  and  violated  the  privileged 

<  of  the  corporation,  not  being  freemen  thereof,  and  prohibits  and 

<  interdicts  them  from  doing  so  in  time  cpming :  finds  it  not  ad- 
'  mitted  by  the  defender,  John  Sommerville,  that  he  has  slaughtered 

<  cattle  within  the  said  bounds ;  but  in  respect  that  he  has  concuned 

*  with  the  other  defenders  in  the  general  defence,  denying  the  legal 
^  existence  and  privileges  of  the  corporation,  and  that  no  damages 
'  are  asked  from  any  of  the  defenders,  finds  it  unnecessary  more 

<  particularly  to  distinguish  his  case  from  that  of  the  other  defender^': 
^  Therefore,  on  the  whole,  finds,  decerns,  declares  and  interdicts 

<  in  terms  of  the  libel,  but  to  the  effect  only,  and  under  the  quaUfi- 
^  cation  and  restriction  above  specially  expressed :  but,  in  the  cir- 

<  cumstances  of  the  case,  finds  no  expenses  due/ 
Note. — <  It  seems  to  the  Lord  Ordinary  to  be  impossible,  after 

*  the  long  and  clear  state  of  possession  by  the  pursuers  and  their 

<  predecessors,  as  well  as  of  other  corporations  in  this  burgh  simi- 

<  larly  situated,  to  look  back  into  the  powers  of  the  superior's  tutrix 
^  to  grant  the  seal  of  cause  origipally.     The  subsequent  acknoi^ 

*  lodgment  of  the  rights  constituted  by  it  must  exclude  such  inquiry, 

<  and  the  judicial  recognitions  of  the  title  are  a  good  deal  too  strong 

*  to  be  overcome  now.     The  judgment  in  the  case  of  the  Wrighfe 

*  of  Canongate  v.  Braid  wood,  on  a  seal  of  cause  granted  in  similar 

<  terms,  on  the  very  same  day^  which  was  aflSrmed  in  the  House  of 
^  Lords,  would  alone  be  conclusive.  It  is  not  reported,  but  was  de- 
^  cided  in  the  time  of  President  Blair,  who  delivered  a  full  judg- 

<  ment  on  it.  But  even  after  there  are  two  judgments  in  the  case 
^  of  tiaeJUsherSj  in  which  the  general  validity  of  the  title  was  assu- 

<  med,  and  the  legal  construction  and  effect  of  it  only  brought  inCo 

*  question ;  Fleshers,  &c.  of  Canongate  v.  Magistrates  of  Edinburgh, 
^  July  7.  1809;  Fleshers  of  Canongate  v.  Mi^istrates  of  Canon- 
«gate,  June  22.  1826. 

^  As  the  defenders  have  on  the  record  denied  the  rights  thus  es-* 

<  tablished,  there  is  therefore  ground  for  the  declarator  demanded 

<  by  the  summons.     But,  on  the  other  hand,  the  Lord  Ordinary 

<  must  hold  these  corporate  rights  to  be  still  qualified  by  the  statute 


Lord  Ordi. 
nary's  Note. 


No.  32.  COURT  OF  SESSION.  113 

'1703»  &  7;  for  though  that  act  has  been  considered  to  be  in  ll  Dec.  1835. 

*  desnetude  in  the  first  part  of  it,  which  prohibited  fleshers  from  be-     ^^V^ 

<  ing  i^raziers,  it  is  not  so  in  the  part  which  is  here  material.     The  canon^te  v. 

*  decision  and  the  opinion  of  the  Court  in  the  case  of  Dick  v.  The  Wight  and 
'Fleshers  of  StirCng,  Feb.  1.  1827,  appear  to  settle  this  point       ^' 

^  Taking  the  act  to  be  still  in  force,  the  Lord  Ordinary  is  of  opi-    Note. 

*  nioo  that  all  the  corporate  privileges  are  not  thereby  done  away ; 
^  and,  in  particnlar,  that  slaughtering  of  cattle  is  not  within  the  mean- 
^  iog  of  the  words,  *  sell  and  break  all  sorts  oi  fleshes  J  The  judg- 
'  ment  in  the  case  of  the  Fleshers  of  Aberdeen  v.  Williamson,  &c 

<  Jane  I.  1822,  thongh  only  in  form  on  the  question  of  passing  a 
'  bill,  did  clearly  recognise  the  distinction. 

'  The  pursuers  being  right  in  their  declarator,  but  wrong  in  the 
^  extent  in  which  they  maintain  their  privileges,  the  Lord  Ordinary 

<  dnnks  that  no  expenses  are  due  to  either  party. 

*  The  conclusion  for  damages  was  given  up  at  the  bar,  the  ped« 

*  tory  claim  being  limited  to  the  freedom  fine,  for  all  persons  desi- 
'  ring  to  exercise  the  trade. 

*  There  is  no  plea  in  the  record  against  the  sufficiency  of  the 
'  summons.' 

Both  parties  reclaimed — the  defenders  against  the  findings, 
that  the  pursuers  formed  an  incorporation ;  that  the  general  right 
and  liberty  declared  by  1703,  c.  7,  does  not  extend  to  the  act  of 
sknghtering  within  the  privileges  of  the  corporation ;  that  there 
had  been  an  invasion  of  the  pursuers'  privileges ;  that  there  had 
been  a  prohibition  granted,  and  that  no  expenses  had  been  found 
dae  to  the  defenders.     The  pursuers  reclaimed^  ^  in  so  iar  as  the  in-* 

*  terlocutor  was  unfavourable,'  and  did  not  decern  for  expenses. 

Lord  JiuHce^Clerk. — After  the  various  judgments  referred  to,  it  Opinion  of 
ii  too  late  to  question  the  rights  of  this  corporation.  As  to  the  act  ^o"'^ 
1793,  we  considered  it  fully  in  the  Stirling  case,  and  we  held  that 
die  second  clause  was  not  in  desuetude.  In  virtue  of  that  clause 
erery  person  may  bring  in  carcasses  to  be  cut  up  and  sold  for  the 
benefit  of  the  inhabitants ;  but  the  right  of  slaughtering  is  open  to 
the  members  of  the  craft  or  incorporation  alone. 

Lord  Medwyn. — If  this  question  had  only  now  come  before  the 
Court  for  the  first  time,  I  should  have  formed  the  same  opinion  as 
to  the  validity  of  the  rights  claimed  by  this  incorporation,  subject 
to  the  limitation  in  the  statute  1703.  The  seal  of  cause  is  granted 
by  the  tutrix  in  the  infancy  of  the  baron,  and  might  have  been  set 
aside  by  the  baron  on  attaining  majority;  but,  on  the  contrary,  his 
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11  Dec.  1835.  bailie  t^tJRtmn  this  rates  in  1^24,  af^d  {xuBseMilAi  ii^  followed  ^n  it. 
The  baton  had  ftill  power  to  grant  B«eh  «  t^l  of  caude,  this  bein^ 
one  of  tlie  ^^vifcages  of  ft  burgh  tdf  bnnatiy^  olr  regality.  In  a  roynl 
bbrg^,  ih<6  Crowtf  may  ei9n!st^tute  Btich  an  inlierior  torporaliMfi  \  but 
the  Magifttmt^Sj  as  delegates  of  the  Crowti,  which  they  also  are  in 
gvantiiig  sftiine  mor^  bul-gi*,  hare  this  pd^im*  also^  Bnt  in  a  bargh 
<)f  barony  or  regality,  this  power  is  «onfin«d  to  the  baron,  tind)  s6 
Ar  OS  regards  traide  and  riianufaiH:ore  within  bArgli,  it  requires  ii6 
-eonftrmiilion  from  the  Crown  In  ilre  present  ^ase^  thib  seal  of 
eatise,  and  the  privileges  tbhs^nent  tipbn  it,  hare  b«^  tD6  ofteh 
jodidaliy  satfedooed  to  Itdimit  of  serious  disf)ate  ttoW. 

Lords  Gletdee  and  MeadMobaftk  'edinckrred. 

The  Gfuri,  in  retfpect  tiv^  datm  of  danBges  ImkI  been  passed  from 
by  the  pursaers,  adhered  to  the  interlocutor  of  the  Lard  Ondlmry 
on  the  merits,  but  ttltered  as  to  the  espeases^  and  fisund  ^rpenseti 
«du«  to  the  piirsiiiers. 


Judgment. 


Lord  Ordinary,  Moncreiff, 
(Hope,)  G'  Monro. 
Bumeu,  6.  8.  C.  Agents. 


Act.  Ruther/urd,  Penney.  Alt.  Dean  ^  Fac. 

GibsonrCraigh  PTardiaw  4*  Dabtiel,  W.  S.  and  Jamet 
T,  Clerfc. 


■  »       In 


FIRST  DIVISION. 


No.  XXXIII. 


\^h  December  i83fi» 


ALEXANDER  ROBERTSON^  Suspenbeb. 

WILLIAM  GAMACK,  Chabgbr. 

Bill  of  ExcHAKaE.- — Circnmskinces  in  ttkkh  it  wetB  /btmd,  ihM 
there  had  been  due  iaMmcdum  cfthe  dishonour  of  a  tUL 


Narratire. 


SusPKNsf  ON  of  a  cbai^  upon  a  bill  against  the  drawer.  The  bill 
had  been  discounted  at  the  branch  of  the  Codnnercial  Bank  of 
Scothind  in  Peterhead,  of  whi<;h  the  charger  is  agent.  The  g^round 
of  suspension  was^  that  the  charger  bad  not  given  due  notice  of 
dishonour  to  the  suspender.  The  suspender  jdined  issae  upon  the 
&ct^  and  the  parties  went  to  proof  upon  commissibn.  The  bill  was 
#ar  L.95,  and  fell  due  on  the  llth  January  1833.  The  ofalnrgeir 
l^rodueied  the  bill^  en  which  there  was  a  marking  thus,  <  Ini"^  given 
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<  13ch  Jnaar  1863/      He  aUo  produced  his  letter*book,  in  which  12  Dec.  1835; 
there  was  the  following  entry :  «  ^y^"^ 

e  in^r   T        loott         Robertson ». 
«  12^A  Jon.  18S8.    •  Oamsck. 

<  AL  RoberHon,  Meikkiiiill»  EeeleoMOt  '  ^ — —^ 

€  SiBr— Gt  Heisoa'0  Aceeptanee  to  you  for  L.96,  indoreed  by  "  ■^**'*- 

<  yoo,  which  fell  due  w  the  11th  lastant,  lies  at  this  office  under 
*  protieBt  for  nan^peyBMiiti  to  wUch  I  request  your  immediate  at«- 
« tcataoA^' 

WiUkm  Biesety  clerk  in  the  Manchester  and  Liverpool  Di»- 
trid  Bank,  waa  examined  for  the  charger^  and  deponed/  inter 
alia,  '  That  the  said  entry  is  in  bis  handwritiag.  Interrogated, 
Wlietber  lotimatieB  was  aeot  to  the  8iiq)eBder  in  terms  of 
the  figr^^ng  letter  ?  depones,  That  he  has  no  partk^alar  reool- 
Jeetioii  of  having  written  or.  sent  that  individual  notification ;  but 
from  the  marking  on  the  billf  and  from  the  entry  in  the  letter*- 
book,  combiiied  with  the  nniformity  of  his  praeljce,  he  has  no 
doobt  whatever  that  sueh  an  intiaiation  was  put  into  the  Post- 
^Aoe  by  him ;  and  the  contents  of  sueh  an  intimation  were  in 
t^ms  ef  the  copy  letter  in  the  letter-book,  by  fiUing  up  the 
blaeka  la  a  printed  farqi  need  for  such  purposes^  Iiiterr<^[atedt 
depones^  That  it  was  his  isvariable  praclace  to  put  tlie  party's 
post-town  on  the  back  of  the  letter ;  and  he  has  no  doubt  what- 
ever that  he  did  so  in  this  case :  That  he  observes  that  Ellon,  the 
anspender's  post-town,  is  not  inserted  in  jthe  address  in  the  letten- 
boflJi;  but  when  writing  to  persons  in  the  neighbourhood  of 
Peteriiead,  whose  pestHowns  were  familiar  to  the  deponent,  he 
did  not  always,  and  perhaps  not  uanaUy  insert  the  post*town  in 
the  letter-book ;  and  he  observes,  on  looking  at  the  letter-book, 
that  the  pest^town  is  very  often  not  entered  in  sueh  cases : 
Thait  he  has  no  doabt  that  the  letter  to  the  suspender  was 
pot  into  the  Poat-offioe  by  him  of  the  date  it  bears,  and  he  al- 
ways put  such  letteia  into  the  Fostroffiee  himself;  and  the  let- 
ter to  the  suspender  must,  aoeording  to  the  invariable  practice, 
have  been  signed  by  the  charger,  or  by  the  deponent  for  him : 
That  the  practice  of  the  bank  was  to  send  intimation  of  a  bill 
aboot  to  become  due  a  few  days  before  it  fell  due ;  and  the  depo- 
nent had  the  cbaige  of  giving  such  iatimations,  in  the  same  man- 
ner as  the  other  intimations  with  regard  to  bills  past  due :  That 
intimatioBS  of  bills  about  to  become  due  were  not  entered  in  any 
book,  nor  was  any  memorandum  or  note  kept  of  tliem :  That  they 
were  very  rarely  sent  by  post,  because  the  parties  were  unwilHng 
to  be  at  the  expense  of  postage,  and  therefore  they  were  seldom 
sent  except  when  private  opportunities  could  be  found  by  guards 
of  coaches,  or  otherwise/    William  Kirkton,  farmer  in  Craighall, 
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18  Dec.  18^6.  was  examined  for  the  suspender.   He  deponed,  inter  alia, « That  he 

paid  a  bill  in  the  office  of  the  charger  on  the  16th  day  of  January 
1833,  as  he  thinks :  That  he  received  a  notice  from  the  bank  the 
day  previous  to  his  paying  the  i>iil,  intimating  that  the  same  was  to 
fall  due  on  a  certain  day.     Depones,  and  exhibits  a  pass-book 
which  he  keeps  with  Mr  John  Rae,  postmaster  at  Ellon.  Deponed, 
That  in  said  book  he  sees  two  entries  under  date  the  15th  and 
17th  January  1833,  in  these  terms:    <  1833.  Jany  15th  and  17th, 
'letters  lid.:'  That  the  charge  for  said  letters  is  elevenpence: 
That  the  rate  of  postage  from  Aberdeen  to  Ellon,  and  from  Ellon 
to  Peterhead,  is  fivepence  halfjpenny  each :  That  to  the  best  of 
his  recollection  he  received  only  two  letters  on  these  days,  and  so 
far  as  he  can  recollect  the  bank  notice  came  on  the  15th  January. 
Being  interrogated,  If  the  witness  has  any  doubt  that  the  said  bank 
notice  came  to  him  through  the  Post-office  ?  depones,  That  he  has 
no  doubt,  to  the  best  of  his  recollection,  it  came  through  the  Post- 
office  :'  <  That  he  does  not  recollect  the  date  of  the  bank  notice  be- 
fore referred  to :  That  so  far  as  he  recollects,  it  intimated  tliat  the 
bill  fell  due  on  the  16th  January  then  current'    John  Rae,  post- 
master at  Ellon,  examined  for  suspender,  and  asked  to  look  at  the 
account  *,  No.  19.  of  process,  depones,  *  That  in  said  account  he  sees 
three  entries  of  postages  of  letters  in  the  month  of  January  1833 : 
That  the  postages  of  these  letters  charged  in  said  account  are  five- 
pence  halfpenny  each :  That  in  making  out  Mr  Robertson's  ac- 
count for  postages  he  makes  the  entry  of  a  postage  of  the  date 
on  which  the  letter  is  sent  to  Mr  Robertson,  and  not  of  the  date 
of  arrival  of  the  letter  at  the  Post-office,  though  these  sometimes 
may  be  the  same :  That  he  makes  the  entries  in  a  book,  and  the 
account  just  shewn  to  the  deponent  is  copied  from  said  book. 
Depones,  That  only  one  letter  came  from  Peterhead  to  Ellon  on 
13th  day  of  January  1833 :  That  the  deponent  recollects  this  from 
having  looked  at  the  post-bill  of  that  day,  in  consequence  of  a  letter 
from  the  charger,  dated  2d  May  1833,  which  he  now  produces, 
and  which  is  marked  by  the  deponent,  commissioner  and  clerk,  as 
relative  hereto :  That  the  deponent  has  not  said  daily  post-bill 
now,  having  mislaid  it :  That  he  cannot  say  how  many  letters  came 
from  Peterhead  to  Ellon  on  the  12th  of  January,  nor  on  the  14th  or 
15th  days  of  said  month.     Being  shewn  the  pass-book  exhibited 
by  the  preceding  witness,  depones.  That  the  deponent  is  a  mer- 
chant, as  well  as  postmaster.    Depones,  That  he  sees  in  that  book, 

*  The  account  ran  thus :    No.  1. — Excerpt  from  Account  titled  '  P.  O.  £lU>a. 

Alexander  Robertson,  Esq.  to  J.  Rae.' 

1833.     Jan.  10.  Postage,               -            -            .            .  L^     O     5i 

24.        „       5h,         30th  Jan.  5h,  o    o  1 1 
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'and  in   his  handwritiDg,  an  entry  or  entries  in  thes^  terms  :  12  Dec.  1835. 
«  1833,  Jan.  15  and  17,  letters,   ild.'     Depones,  That  the  pre-    ^'^^^^'^^ 

*  ceding  witness,  Mr  Kirkton,  had  delivered  to  him,  from  the  de-  c^^^^c^^"  "' 
'ponenfs  office,  two  letters,  one  on  the  15th,  and  another  on  the    

^  17th  of  said  month  and  year,  the  postage  of  which  were  5]id.  each :     ^^  ^^^* 

*  Hiat  Mr  Robertson's  letters  at  the  Post-office  are  sometimes  sent 
'  to  him  by  Mr  Robertson's  servants,  or  by  any  respectable  person 

*  going  his  way :  That  the  deponent  generally  embraces  the  earliest 

'  opportonity  of  forwarding  tlie  suspender's  letters,  but  sometimes  a 

'  few  days  may  elapse  before  a  suitable  opportunity  occurs.     De- 

'pones.  That  the  suspender,  or  any  respectable  person  going  the 

'  way  of  the  suspender's  house,  would,  on  calling  at  the  Post-office, 

*  and  paying  for  any  letter  addressed  to  the  suspender,  receive  de- 
*■  livery  of  such  letter ;  but  that,  if  such  were  to  happen,  the  postage 

*  of  said  letter  would  not  appear  in  the  suspender's  account ;  but  the 
'  deponent  has  no  recollection  of  any  letter  having  been  called  for 
^  and  paid,  as  deponed  to :  That  he  has  no  reason  to  think,  that, 

*  during  the  currency  of  said  account,  any  letters  came  addressed 

*  to  the  suspender  through  the  deponent's  Post-office,  except  those 
^  the  postage  of  which  is  entered  in  said  account.'  The  postmaster 
at  Peterhead,  also  examined  for  the  suspender,  produced  his  book, 
from  which  it  appeared  that  there  was  no  entry  of  letters  transmit- 
ted to  Ellon  on  12th  January  1833 :  there  was  a  postage  of  a  single 
letter  on  the  I3th,  none  on  the  14th  or  15th,  and  a  single  letter  on 
the  I6th.  The  suspender  examined  several  witnesses  with  a  view 
to  shew  occasional  irregularities  in  the  receipt  of  notices  from  the 
diarger's  bank;  but  only  one  witness  positively  stated  that  he  had 
not  received  due  notice  of  dishonour,  and  this  witness  happened  to 
be  in  similar  circumstances  in  respect  to  that  bill  with  the  present 
suspender. 

*  The  Lord  Ordinary  having  heard  parties'  procurators,  and  con-  Lord  Ordi- 

*  sidered  the  process  and  proofs,  finds  it  proved,  that  due  notice  of  "^*JJ^/°**'" 

*  the  dishonour  of  the  bill  was  given  by  the  charger;  and  therefore 
'  repels  the  reasons  of  suspension,  finds  the  letters  orderly  proceed- 
<  ed,  and  decerns :  Further,  finds  the  charger  entitled  to  expenses.' 

The  pursuer  redatmedy  when  the  Dean  of  Faculty  argued,  that  Pursuer's 
the  present  dilFered  from  any  previous  case;  that  although  it  ^^^^^^ 
might  be  held,  in  the  absence  of  counter  proof,  that  there  was  pre- 
sumptive evidence  of  the  letter  of  intimation  having  been  put  into 
the  Post-office,  yet  here  there  was  sufficient  proof  that  the  letter 
had  never  passed  through  the  Post-office.  Only  one  letter  had 
been  sent  through  the  Post-office  between  the  11th  and  16th  Ja- 
nuary, and  that  letter  had  been  delivered  to  the  witness,  Kirkton. 


MB 


DECISIONS  OF  THE 


No.  as. 


Robertson  v» 
Gamack. 


Defender's 
Argument. 


.  This  witness  had  proved  that  that  was  a  letter  frosD  thd  ehatger^ 
office,  intimating  that  a  bill  was  about  to  become  due.  Now,  it  had 
been  admitted  by  the  charger,  that  his  uniform  practice  was  to  send 
such  letters  by  a  private  opportunity.  From  this  the  inference  was 
irresistible,  that  the  person  who  had  the  chaise  of  dispatching  the 
letters,  intending  to  put  the  letter  to  the  suspender  into  the  Posti- 
office,  and  to  send  that  to  Kirkton  by  a  private  opportunity,  had  by 
mistake  sent  Kirkton's  letter  by  post,  and  that  to  the  suspender  hj 
a  private  opportunity,  and  so  it  had  miscarried. 

■ 

Butherfurd  answered — We  have  adduced  the  best  possible  prooff 
that  this  letter  to  the  suspender  was  put  into  the  Post*office  at  Peter- 
head. We  are  not  bound  to  prove  its  delivery*  The  entry  in  the 
Peterhead  Post-office  book  corresponds  with  the  &ct.  The  infe* 
rence  on  the  other  side  is  entirely  matter  of  conjecture.  Kirkton'^s 
letter,  the  best  evidence  how  it  was  transmitted,  has  not  been  pro- 
duced ;  neither  have  they  produced  the  books  of  the  Ellon  post- 
master. Here,  then,  is  a  manifest  attempt  to  set  presumption  ifi 
opposition  to  positive  proof* 

Cou°'^°  ^^  ^^^  ^^^9^^y' — ^This  is  entirely  a  jury  question,  and  resolves 
into  this,  whether  the  presumption  is  for  delivery,  yea  or  nay.  It 
is  impossible,  in  the  nature  of  the  thing,  to  prove  absolutely  that 
the  letter  was  put  into  the  Post-office.  There  must  necessarily  be 
but  a  talis  quails  proof  in  all  such  eases. 

Lofrd  PreaidenL — The  charger  is  not  bound  to  prove  that  the  sus- 
pender received  the  letter :  he  may  eoncede  that  he  did  not,  and 
yet  give  all  the  evidence  of  intimation  which  can  be  required.  It 
is  enough,  in  the  general  case,  to  prove  a  reguhir  practice  in  trans- 
mitting such  letters.  The  clerk  might  speak  positively  to  some 
Very  remarkable  case ;  but  it  is  impossible  he  can  do  so  ia  regard 
to  the  ordinary  run  of  letters. 

Lord  Mackenzie. — If  I  thought  it  had  been  distinctly  proved  that 
the  letter  to  the  suspender  had  not  passed  through  the  Post-office, 
on  the  alleged  date  of  transmission,  I  should  think  the  matter  open 
to  some  question,  because  there  is  no  positive  proof  of  its  being 
put  into  the  Post*office.  We  cannot  say  that  there  is  an  absolute 
certainty  that  the  clerk  did  put  the  letter  into  the  Post-office. 
Evidence  to  that  extent  cannot  be  looked  for,  and  so  the  evi* 
dence  we  have  is  good  if  uncontradicted.  Yet  there  might  be 
a  complete  contradiction.  It  is  proved  that  only  one  letter  waa 
sent  from  Peterhead  on  the  day  when  this  letter  should  have 
been  transmitted;  and  there  might  be  certain  proof  that  that 
letter  was  not  a  letter  to  the  suspender.     Or,  again,  there  might 
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he  positive  evidanee  that  no  letter  to  the  sufipender  arrived  on  is  Doe.  1831 

that  day.    If  the  postoiaBter  oould  have  aw^rq  po«ltlvely»  ia  a 

ffeeent  ease,  t^iat  oo  such  letter  aprived,  or  we  had  the  eridoDee  to 

this  effect  of  a  person  who  was  aetaally  at  the  Post- office  when  the 

post  arrivedf  and  saw  the  bag  opened,  there  might  then  he  room  ^^^^'^  ^^ 

isr  hesitatiofi.     But  there  is  nothing  of  die  kind  here ;  there  is 

pvoof  that  one  letter  entered  the  Postroffiee  on  the  day,  and  it  has 

not  been  proved  that  that  wvs  not  the  letter  to  the  suspender.    There 

is  no  positive  proof  that  it  was  a  different  letter.     We  cannot  say 

that  the  strong  probability,  arising  from  the  evidenee  af  the  ol^rki 

is  contradicted  by  or  opposetl  to  feot. 

Lord  Gillies. — Here  it  Is  proved  that  the  letter  was  put  into  the 
Post-office,  I  do  not  say  by  complete  evidence^  but  by  all  the  evi- 
dence the  case  will  admit  of;  and  there  is  no  positive  proof  tp  the 
contrary.  There  may  have  been  some  mistake  in  delivering  the 
letter ;  but  that  is  mere  presumption,  which  must  always  yield  to 
proof.  If  the  bank  were  not  to  be  exonerated  in  such  a  case  as 
this,  there  could  be  no  safety  in  their  transactions.  As  to  the  at- 
tempt to  prove  irregularity,  I  observe  the  charger,  who  was  exami- 
ned here  as  a  haver,  states  positively  that  this  is  the  first  instance 
he  knows  of  in  which  any  of  his  notices  had  not  arrived  at  their  des- 
tination. 

The  Cowrt  therefore  adhered.  Judgment. 

Lord  Ordinary,  FuUerion.  Act.  Smm  ofFae*  f  Hope, J  Neave$»         Alt.  Rulker" 

fitrdt  TAoMJMi.  i7.  Im^  t  JQonaid,  $uipeqdor*8  Agents.  James  Shep^ 

kerdf  W.  S.  Charger's  Agent         B.  Clerk. 

c. 
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SECOND  DlVmON. 
No.  XXXIV.  }^h  December  183$.  - 

TOD'S  TRUgTj;P3 

offainst 
BURNS. 

m 

Process. — Sum how8.«- Pound  incompeUni  to  enroll  in  the  Jteduafion 
BoB  a  summong  eonidinitiffj  fx  theftnt  plate,  certain  conclusions  de^ 
'    darafary  qfih^  import  of  a  particular  decree,  and  aUematiaely,  aot^ 
elusions  reductive  of  the  decree. 
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12  Dec.  18S5.  LoRD  CocKBURN  reported  the  following  point  for  the  opinion  of 
^^^y^    the  Court :  The  pursuers  had  raised  a  summons,  setting  forth,  that 

».*Buniiu******^  certain  decree  had  been  pronounced  by  this  Court,  which  decree 
they  subsumed  to  be  of  a  particular  import  and  effect,  and  conclud- 
ing that  it  ought  to  be  so  found  and  declared,  or  otherwise,  that  if 
the  contrary  should  be  found,  the  decree  ought  to  be  reduced.  The 
summons  had  been  enrolled  in  the  Reduction  Roll.  The  question 
was,  whether  it  had  been  competently  enrolled. 

Their  Lordships  were  unanimously  of  opinion  that  the  summons 
ought  to  have  been  enrolled  in  Uie  Ordinary  Action  Roll,  and  that 
it  must  necessarily  be  struck  out  of  the  Reduction  Roll. 

Lord  Ordlnaryi  Cockbum,        For  Pursuers,  G.  Mair.        For  Defenders,  Sol,-Gen. 
(Cuninghatne,)  and  /.  S.  More,  James  Rou,  S.S.C.  and  J»  ^  W,  Dougkut 

W.  S.  Affents.  ^ 

R. 


SECOND  DIVISION. 


No.  XXXV. 


I2th  December  1835. 


NEIL  CAMPBELL  M«LAREN 

agaitut 

ROBERT  FINLAY. 


Opinion  of 
Court. 


Statote  10.  Geo. IV.  c.  65,  (Small  Debt  Act.)— Jcjrisdictiok. 
— Foundy  in  conformity  to  the  decision  in  Wallace  v.  Hume^  Sd  July 
1835,  F.  C.J  that  it  formed  a  good  ground  of  suspension  under  the 
statute,  that  the  copy  citation  hft  unth  the  defender,  in  an  action 
under  the  small  debt  act,  did  not  bear  in  gremio  that  a  copy  of  the 
account  had  been  left  with  him. 

The  Lord  Ordinary  had  refused  the  bill,  on  the  ground  that  the 
messenger's  execution  bore  that  a  copy  of  the  account  had  been 
left.     But  the  Court  altered,  and  passed  the  bill. 

Lord  Medwyn,  though  he  differed  from  the  other  Judges  in 
Wallace  v.  Hume,  was  of  opinion  that  this  bill  ought  to  be  passed, 
as  this  case  was  different  from  the  other,  in  as  much  as  it  was  no 
whereaverred  in  the  answers  that  a  copy  of  the  account  had  actually 
been  served  on  the  defender.  In  Wallace's  case,  the  copy  of  the 
account  served  was  produced  in  process. 
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The  Cowrt  passed  the  bill  without  caution,  Lord  Meadowbank  ob-  12  Dec.  1835. 
senring,  that  the  defender  (suspender)  had  been  improperly  brought     ^^^V"^^ 
ioto  Court,  and  therefore  no  caution  ought  to  be  found.  Finiay. 

Lord  Ordinarj,  Coekbum.         For  Suspender,  A.  M*Neill*  For  Respondent,  Jo.  Judgment. 

BMSseil.       a  F.  Davidson,  W.S.  and  C  Fisher,  S.S.C.  Agents.       Bill-Chamber. 

R. 


SECOND  DIVISION. 
No.  XXXVI.  12rt  DecendxT  1835. 

JAMES  A.  STEWART  MACKENZIE 

affainst 

LORD  DUNDAS. 

Tenor. — In  this  action  of  proving  the  tenor  of  a  bond,  (see  vol.  x. 
JP.  C,  p.  635,}  the  adminicles  were  found  sufficient,  and  the  case 
remitted  for  proof.     See  Papers. 

Act.  JGwy,  San^ord*         Alt.  Rulherfurd  and  JET.  Bruce.  Bo.  Buiketford,  W.S. 

and  Xer  8c  JHcksoih  W.S.  Agents.  T.  Clerk. 

R. 


SECOND  DIVISION. 
No.  XXX VII.  I2th  December  1835. 

HERCULES  INSURANCE  COMPANY 

affainst 
JOHN  HUNTER. 

PfiocEss, — (amendment  op  libel  and  issues). — Insurance. — 
Arbitration. — A  party  insured  machinerT/^  which  was  afterwards 
destroyed  by  fire  :  the  claim  affainst  the  insurers  was  submitted  to 
arbitration,  in  terms  of  the  policy ,  and  decree-arbitral  pronounced : — 
Found,  in  a  reduction  by  the  insurers  of  the  decreet-arbitral,  (L) 
That  it  was  competent  to  amend  the  summons,  to  the  effect  of  sta- 
ting^ as  a  grotmd  of  reduction,  that  the  pursuers  had  since  ascertained 
that  the  insurance  was  effected  with  an  intention,  on  the  part  of  the 
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12  Dec.  I8d5w 


Horcules  In- 
surance Cow  V* 
Hunter. 


NarratiTC. 


Lord  Ordi- 
nary's Inter- 
locutor. 


defenders,  of  setting  fine  to  the  machinery,  (2.)  Thai  an  additimial 
issue — whether  the  insuranee  toas  effected  by  the  defender  upon  afrauF^ 
dtdent  overvaiuation  of  tie  machinefyy  with  the  iuiemtion  ofdestrt^ 
ing  the  same  by  fire  ?  might  be  sent  to  triaL 

Certain  machinery,  the  property  of  Hunter,  the  defender,  was  in- 
sured by  Mr  Salmond,  agent  at  Glasgow  for  the  Hercules  Insu- 
rance Company,  against  damage  by  fire,  for  the  period  from  8th 
October  1831  to  Martinmas  1832.  The  machinery  was,  on  22d 
October  1831,  destroyed  by  fire.  The  parties  submitted  to  two 
arbiters  the  claims  arising  from  the  dam^e  done  by  the  fire,  and  a 
decree  was  pronounced,  finding  the  insurance  company  liable  in  a 
certain  aum* 

The  insurance  company  afterwards  brought  a  redaction  of  the 
decree  of  the  Arbiters,  on  various  legnl  grounds,  (pnn^oessary  to  be 
here  enumerated.)  After  certain  procedure  in  the  reduction,  the 
Lord  Ordinary,  (Moncreiff,)  allowed  an  iimendment  of  the  sum- 
mons, to  the  effect,  that  the  defender  had  insured  the  machinery 
with  the  intention  of  setting  fire  to  it  This  grouPil  of  r^du^ion 
is  thus  set  forth  in  the  amended  sun^mons:  *  Quints  Th^  wi 
^  submission  was  entered  into  in  the  belief  thftt  the  92^  Um^ 

*  ranee  had  been  effected  for  the  bona  fide  purpose  of  protecting 

<  the  defender's  property  from  fire,  and  that  the  fire  which  had  o(> 

<  carred  was  an  accidental  or  innocent  one,  so  far  as  he  was  coo- 

<  cerned ;  but  the  pursuers  have  recently  discovered  that  they  were 

*  deceived  in  this  respect ;  and,  from  facts  which  have  come  to  light, 

*  they  are  enabled  to  aver,  that  the  insurance  of  the  mill  machinery 

<  in  question  was  the  result  of  a  deliberate  fraud  on  the  part  of  the 
^  defender.  Hunter,  with  the  vi^w  of  bfivipg  the  machinery  consu- 

<  med  by  fire,  and  obtaining  an  exorbitant  and  excessive  sum  for  the 

<  same  from  the  insurance  office, — the  true  value  of  the  said  ma- 

<  chinery,  *  though  insured  at  L.1450,  not  having  exceeded  L.350." 
It  was  also  averred,  that  the  machinery  hi^d  been  firau4ulently  set 
fire  to  by  the  defender,  or  by  some  other  person  in  concert  with  him. 
The  defender  maintained  that  the  submission  or  decreet-arbitral 
could  not  be  reduced,  <  on  the  ground,  that  pleas  which  might 

<  have  been  effectually  urg^d  und^r  the  submission  f)y  tbi9  party 

*  now  pursuing  the  reduction  were  not  so  urged.' 

The  Lord  Ordinary,  (Cockburn,)  found  that  it  was  *  competent 

<  to  inquire,  under  this  record,  into  the  ftust  of  the  fire  having  b^en 

*  wilfully  raised  by  the  defender ;  and  that  it  is  proper  that  this  feet, 

<  which,  if  established,  goes  to  destroy  the  whole  submission,  shoold 
.<  be  determined  before  deciding  whether  the  decree  under  that  sub- 

*  mission  be  effectual;'  and  remitted  the  case  to  the  Jury-l^oH, 
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NoU. — <  The  Lord  Ordinary  purposely  coaplea  the  remit  with  a  18  Dec.  183&. 
'  fiadinff,  beoanae^  in  the  oircamstances  of  the  case,  he  thinks  the    ^^^V^^ 

<  defender  has  a  fiur  claim  to  have  the  opinion  of  the  Court  on  the  ^r^n^e  Co?tf. 
'  remits  if  he  wishes  it.  Hunter. 

'  After  the  submission  was  gone  into  and  disposed  of  by  a  decrees      ^^^ 
'  the  ponaers  brought  the  decree  under  redaction,  on  certain  legal 

<  grounds;  and  then,  after  the  case  had  gone  a  certain  length,  they 
>  got  leave,  by  interlocutor  of  liord  Moncrei£^  to  give  in  an  amend* 
^meot,  which  charges  the  defender  with  the  fire-raisiogf  It  is 
'  maintained  by  the  pursuers,  the  Lord  Ordinary  thinks  justly,  that 
'  if  this  charge  be  supported,  it  goes  altogether  to  destroy  the  agree* 

<  nent  to  refer,  and  that  therefore  this  iact  must  be  first  disposed 
<oiL 

<  But  the  defender  urges,  that  the  pursuers  have  no  right  to  be 

<  let  into  any  proof  on  the  subject,  because  it  was  open  to  them  be* 

*  tore  the  arbiter,  and  they  did  not  avail  themselves  of  it,  and  that 

*  they  only  try  to  get  into  it  now  by  averring  res  novitert  &o*  but 

*  without  either  condescending  on  it  or  proving  it.     The  Xiord  Or^ 

*  dinary  is  not  satisfied  that  the  plea  of  competent  and  omitted  be- 
^  fore  the  arbiter  is  applicable  here.     But,  at  any  rate,  r?8  noviteri 

*  &e.  is  suflSdiently  condescended  on  to  admit  of  its  being  proved, 

*  if  this  shall  be  necessary ;  and  in  adjusting  the  issues,  one  may  be 

<  ghren  on  that  point,  subject  always  to  approval.' 

The  following  issue,  prefiiced  by  the  adpaitted  &cts  of  insurance, 
fire,  and  decree-arbitral,  was  approved  of  by  the  Lord  Ordinary,  yiz* 

*  Whether  the  defender  destroyed  the  said  machinery,  or  qaused  the 

<  same  to  be  destroyed,  as  aforesaid,  for  the  purpose  of  defrauding 
5  the  porsuers  of  the  said  sum,  insured  as  aforesaid  ?' 

The  pursuers  thereafter  gave  notice  that  the  Court  would  be 
nored  to  add  to  the  issue  approved  of  by  the  Lord  Ordinary,  to  the 
effect  of  allowing  another  issue  in  these  terms :  Whether  the  said 
inaorance  *  was  effected  by  the  defender  upon  a  fraudulent  overvalua*- 

*  tion  of  the  said  machinery,  with  the  intention  of  destroying^  the 
^  same  by  fire,  or  for  the  purpose  of  defrauding  the  pursuer  of  the 
'  sum  inanred,  in  the  event  of  the  said  machinery  being  so  destroyed.' 

At  the  moving  of  the  cause,  the  Lord  Justice-Clerk,  a  partner  of 
the  company,  and  Lord  Medwyn,  as  trustee  for  a  partner,  declined 
jodging.  Lord  Moncreiff  having  been  called  in.  Lord  Olenlee 
took  the  chair,  and  counsel  were  heard. 

I^d  Mtmereiff  suggested  that  the  latter  part  of  the  proposed  Opinion  of 
issue,  afi^r  *  fire,'  might  be  left  out ;  which,  with  the  acquiescence  of  ^^"^^* 
the  pursuers,  was  agreed  to. .  The  cause  having  stood  over  for  con<v 
ttdenition,  tlie  Court  this  day  resumed  consideration  of  the  motion* 
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12  Dec.  1835.      Lord  Meadowbank. — The  ikcts  in  issue  afford  relevant  ground  for 
setting  aside  the  decree-arbitral,  if  proved.     Observe  what  it  is 
the  pursuers  in  truth  allege.     By  the  submission  it  appears  that  the 
Hunter.  amount  of  the  value  of  the  machinery  in  the  work  was  proved  to 

Opin^oiTof      ^^  L.1450  odds; — competently  proved,  for  the  arbiters  took  evi- 
Court.  dence  on  that  point.    What  remains? — that  there  was  a  fraudulent 

intention  on  the  part  of  Hunter,  though  in  point  of  fact  he  did  not 
insure  his  property  for  more  than  the  value.  Put  aside  the  allega- 
tion of  fire-raising,  then  the  question  is,  whether  there  is  a  sufficient 
allegation  to  reduce  the  submission  and  decree-arbitral  ?  Now,  is  it 
a  relevant  ground,  though  it  is  admitted, — for  that  is  the  result  in 
the  way  I  take  it, — that  the  defender  did  not  in  point  of  £Bict  insure 
above  the  value,  yet  that  he  entertained  the  intention  to  insure  above 
value  ?  It  was  certainly  competent  for  the  arbiters  to  take  into  view 
the  amount  of  value,  and  their  decree  would  have  been  conclusive 
on  that  point  But  then,  say  the  pursuers,  we  will  set  aside  the 
decree,  because  though  the  defender  did  not  insure  above  value, 
yet  he  had  a  fraudulent  intention  in  so  insuring. 

Lord  Moncreiffl — The  material  averment  is  contained  in  the  fifth 
reason  of  reduction.  The  plea  by  which  that  ground  of  reduction  is 
attempted  to  be  met  proceeds  upon  a  mistatement.  The  important 
facts  contained  in  the  pursuers'  averment  have  been  discovered 
since  the  submission  was  entered  into,  and  decree  pronounced. 
The  statement  now  is,  that  the  insurance  was  effected  by  the  de- 
fender with  the  intention  of  having  the  machinery  to  be  insured 
destroyed  by  fire.  There  might  be  many  motives  for  an  intention 
to  destroy  subjects  insured.  Goods  might  have  been  obtained  un- 
der a  smuggling  or  other  illegal  agreement,  or  from  other  motives. 
Now,  if  this  insurance  was  made  with  an  intention  to  burn  the 
machinery,  from  whatever  motive,  the  insurance  is  bad,  no  matter 
though  in  point  of  fact  it  should  actually  have  been  destroyed  by 
an  accidental  fire.  Nothing  can  be  more  material  than  this.  It  is 
of  the  very  essence  of  a  policy  of  insurance  that  there  shall  be  no 
concealment.  Every  concealment  vitiates  the  agreement  This 
averment,  therefore,  strikes  at  the  very  root  of  the  policy.  The 
ground  of  reduction,  founded  upon  the  insuring  with  intent  to  set 
fire,  then,  is  clearly  relevant.  It  is  even  more  relevant  that  the 
other  ground, — the  actual  setting  on  fire.  The  arbiters  might  have 
considered  the  last  point,  the  setting  on  fire ;  but  the  intention  to 
burn  the  machinery  insured  extinguishes  the  clause  in  the  contract 
binding  the  parties  to  refer  their  respective  claims  to  arbitradon. 
The  submission  could  not  therefore  be  valid,  or  come  under  the  con- 
tract, because,  upon  the  assumption  of  the  facts  stated  in  the  fifth 
ground  of  reduction,  there  could  never  have  been  a  proper  legal 
contract 
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Lord  GknUe. — I  am  entirely  of  the  same  opinion.  15  Dec.  18S6- 

The  Court,  therefore,  approved  of  the  proposed  issue,  omitting    ^'•N^*^ 
the  latter  part  of  it  after  the  word  fire.  J°SJ!^"T' 

•    Guthrie,  Mar- 
Lord  Ordiouy,  Cfycldmrn,  Act.  M'NeUl.  Alt  Dean  <f  Fac  (Hope,)  and  tin  &  Co. 

Neava.  G.  j-  W.  Napier^  W.  S.  and  James  fTright,  W.  S.  Agents. 

Ifr  RhmkU,  Clerk. 

R. 


FIBST  DIVISION. 
No.  XXXVIII.  I5th  December  1835. 

TOWN-COUNCIL  OF  BRECHIN 

affainst 
GUTHRIE,  MARTIN  and  Company. 

Tenor. — The  state  of  the  proof  in  this  cause,  noticed  ante,  vol  x* 
p.  364,  was  this  day^advised,  when  their  Lordships  decerned. 

AcU  Dean  of  Fac,  (Hope,)  Graham  Bell,  Alt  Rutherfurd,  Currie.  Graham 

Binnyf  W.  S.  Pursuer's  Agent.  James  Imrie,  Defenders*  Agent*  D, 

Cltik. 

c. 


SECOND  DIVISION. 
No.  XXXIX,  iSth  December  1835. 

JAMES  INGLIS 

affainst 

ALEXANDER  GLEN  and  SPOUSE. 

Process. — Jury  Trial.— A.  S.  29th  Nov.  1825,  §  47. — Issttes 
having  been  Jinalltf  prepared^  upon  \^th  November  1834,  and  the 
parties  having  entertained  a  proposal  of  extrajudicial  settlement^  which 
was  broken  off  in  February  1835,  and  the  pursuer  having  given  no 
notice  of  trial  within  twelve  months  after  the  preparation  of  the  issues, 
the  Court,  upon  the  motion  of  the  defenders,  dismissed  the  action,  with 
expenses. 

i  I 
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is  Dee.  lea*.  By  Act  of  Sederunt,  29th  November  1825,  §  47,  it  ie  declared, 

^^«*»V*^    that  if  the  pursuer,  <  or  party  appointed  to  stand  as  pursuer,  before 

lid  s  ^*u^'*°  *  ^^  ^^^y  Court,  shall  not  proceed  to  trial  within  twelve  months 

*  after  the  issues  have  been  finally  prepared ;  or  if,  after  having 

*  given  or  received  notice  of  trial,  the  pursuer  does  not  appear  at 

<  the  trial,  and  proceed  with  his  evidence,  unless  reasonable  cause 

<  for  such  delay,  or  for  his  failing  to  appear,  is  shewn  to  the  satis- 
'  faction  of  the  Jury  Court,  it  shall  be  competent  to  apply  to  the 

*  Jury  Court  to  remit  the  case  back  to  the  court  from  whence  it 

<  came,  and  that  such  court  shall  hold  the  party  as  confessed,  and 

<  proceed  therein  as  in  other  cases  in  which  parties  are  held  as  con- 

<  fessed/  By  1st  Gul.  IV.  cap.  69,  the  jurisdiction  for  trial  by  jury 
in  civil  causes  is  united  with,  and  forms  part  of  the  ordinary  admi- 
nistration of  justice  in  the  Court  of  Session. 

In  this  case,  the  issues  were  finally  prepared  and  signed  by  the 
Lord  Ordinary  upon  the  19th  November  1834,  and  twelve  months 
had  elapsed  without  notice  of  trial,  or  any  step  having  been  taken 
by  the  pursuer.  The  defenders  presented  a  note,  moving  tlie  Court 
to  dismiss  the  action,  with  expenses. 

The  pursuer,  in  avswer,  stated,  as  a  <  reasonable  cause'  for  delay, 
that  the  parties  had  been  engaged  in  an  extFaju<ficial  adjustment  of 
the  case,  by  submission  ;  and  this  was  only  broken  off  in  February 
last :  that  the  provision  of  the  Act  of  Sederunt  is  not  imperative ; 
for  although  the  application  for  dismissing  the  action  be  competent, 
yet  if  there  be  a  bona  fide  purpose  of  proceeding  to  trial,  (and  the 
pursuer  had  now  given  notice  of  trial  for  the  sittings  after  the  pre- 
sent session,)  the  Coutt  oould  exercise  its  discretion ;  more  espe- 
cially as  the  defenders  had  the  power  of  fixing  a  day  for  trial,  if  one 
was  not  fixed  by  the  pursuer  within  ten  days  of  the  issues  being  en- 
grossed. 


Opinion  of 
Court. 


Judgment. 


A  majority  of  their  Lordships  held  that  reasonable  cause  for  de- 
lay had  not  been  assigned.  If  the  extrajudicial  settlement  broke  oflT 
in  February,  the  pursuer  was  bound  to  have  proceeded,  and  given 
notice  of  trial,  and  that  within  the  twelve  months  from  the  adjust- 
ment of  the  issues.  Were  the  rule,  under  circumstances  like  the 
present,  not  given  effect  to,  extrajudicial  attempts  at  settlements, 
nt^t  seriously  gone  into,  and  finally  abandoned,  might  be  made « 
pretext  for  defeating  the  application  of  the  Act  of  Sederunt 

The  Court  granted  the  prayer  of  the  note,  and  dismissed  the  ac- 
tion, with  expenses. 

Act.  Jo,  jtndertotu  Alt    Sol^-Gen,  {Cumngham€,J        John  UvmgUone,  W.  S. 

and  Greig  ^  Morton,  W.  S.  Agents.         Mr  Rtasell,  Clerk. 

R. 
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SECOND  DIVISION. 
Nou  XL.  150,  Decmbif  1835. 

ALEXANDER,  DUKE  OF  HAMILTON, 

against 

JOHN  MATHER  and  JOHN  URQUHART,  (Compeaebh.) 

SUPKRIOR  AND  YaSSAL. — FsU-DuTltS. — TciNDS. — ALLOCATION* 

(1.)  Fofand  in  an  action  for  bygone  feu'diMes^  that  certain  hain  ber 
ing  stipulated  bg  charter  as  payable  by  the  vassal^  and  there  being  no 
eoncersioH^  t/te  superior  is  entitled^  either  to  delivery  of  the  hain  in 
Und^  or  to  the  marhet  value  thereof^  in  tlie  several  years*  (2.)  That 
€arriages  stipulated  in  the  charter  not  having  been  required  to  be 
performed  in  each  gear^  in  the  manner  specified,  the  superior  is  not 
entitled  to  demand  any  estimated  value  thereof  retrospectively*  (3.) 
That  «  feU'd'dty,  siipulated  to  be  payable  annually  to  the  titular^ 
as  superior,  or  the  minister,  as  the  consideration  Jbr  the  sale  of  the 
teinds  ^his  lands  to  tlu  party  liable  in  payment  of  said  feu-duty^ 
was  to  be  locoHed  on  Jbr  stipend  prima  loco  ;  that  the  vassal  was 
entitled  to  have  this  duty  ezluauted  before  afty  allocation  for  stipend 
on  his  lands  ;  that  the  allocation  if  the  teinds  tfthe  vassaTs  lands,  as 
stipend  to  the  minister,  was  to  be  held  as  an  allocation  of  t/ie  said 
duties,  such  duties  bw^  by  law  primarily  liable  to  such  allocation  ; 
and  that  payments  of  stipend  made  by  the  vassal,  under  decrees  of 
locality,  must  be  considered  as  payments  of  the  stipulated  feii^uties 
by  consent  of  the  superior. 

James  Strang  of  Meikk  Earnock,  grandfather  of  the  defenderj  Narratif*. 
Mr  Matliefi  was  heritable  proprietor  of,  and  iield  in  feu  of  the  Duke 
of  Hamilton,  the  following  lands  with  the  teinds :  \st^  a  6s.  8d. 
land  of  the  40s.  land  of  Meikle  Earnock,  held  under  the  burden,  (1.) 
of  the  yearly  payment  to  the  Duke,  his  heirs,  Sec.  of  L.3 :  6  :  3 
Scots,  in  name  of  silver  feu-form  duty,  for  the  lands ;  (2.)  of  pay- 
ment to  the  Duke  and  his  foresaids,  or,  in  their  option,  to  the  mi- 
nbters  of  Hamilton  and  their  successors,  one  boll  one  firlot  one  peck 
three-fourths  of  a  peck  oatmeal  of  teind,  with  the  ordinary  met  and 
measure  of  Hamilton,  in  name  of  feu-farm  duty,  yearlj^,  for  the 
teinds;  (3.)  of  payment  to  the  Duke  of  six  hens  one  capon  yearly ; 
and,  (4.)  of  leading  to  the  Palace  of  Hamilton  yearly,  in  summer, 
from  the  nearest  and  most  convenient  coalbeugh,  one  dozen  loads 
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Duke  of 
Hamilton  v* 
Mather  and 
Urquhart. 

Narrative. 


15  Dec.  1835.  of  coal,  the  Duke  paying  for  the  coals  at  the  heugh.  2^,  The  I3s. 
4d.  land,  and  the  lOs.  land  of  the  408.  land  of  Meikle  Earnock,  with 
the  teinds  of  the  same,  held  under  the  burden,  (1.)  of  payment  to 
the  Duke  of  L.11 :  13 :  4  Scots  yearly,  in  name  of  feu*farm,  for  the 
lands ;  (2.)  of  payment  to  his  Grace,  or,  in  his  option,  to  the  mi-- 
nister  of  Hamilton,  of  4  bolls  2  iirlots  2^  pecks  of  teind  oatmeal,  with 
the  ordinary  met  and  measure  of  Hamilton,  in  the  name  of  feu-fisirm 
duty  yearly,  for  the  teinds ;  (3.)  of  payment, to  his  Grace  of  21  hens 
3^  capons  yearly ;  (4.)  of  leading  3^  dozen  loads  of  coals.  3c/,  The 
half  of  the  Ss.  4d«  land  of  the  40s.  land  of  Meikle  Earnock,  with  the 
teinds,  were  held  under  the  burden,  (1.)  of  payment  to  the  Duke 
of  16s.  8d.  Scots,  in  name  of  feu-farm  duty,  for  the  lands ;  (2.)  for 
payment  to  the  Duke,  or,  at  his  option,  to  the  ministers  of  Hamil- 
ton, of  9  pecks  of  teind  oatmeal,  for  the  teinds ;  (3.)  of  payment  to 
the  Duke  of  the  equal  half  of  the  number  of  three  hens  and  a  half 
capon  yearly ;  4.  of  leading  to  the  Duke's  Palace  three  carts  of  coals. 
In  1763  James  Strang  conveyed  to  George  Coventry  the  <  408. 

*  lands  of  Meikle  Earnock,  called  Fairhill  Park,  with  the  parsonage 
^  teinds  and  teind  sheaves  thereof,  the  disponee  being  burdened  with 

*  the  payment  of  L.4,  1  Os.  Scots  of  feu-duty,  3  bolls  2  pecks  of 
^  teind-meal,  8  kain  hens,  one  capon,  and  the  leading  loads  of  coals, 

*  and  cess  in  proportion  to  L.67,   lOs.  Scots,  valued  rent,  with  9 

<  sheaves  of  sargent  corn.'  This  portion  of  the  lands  was  afterwards 
acquired  by  Robert  Lamb,  who  obtained  a  confirmation  from  the 
Duke  in  1787,  by  which  he  became  liable  for  the  whole  feu-duties 

*  payable  by  James  Strang  and  his  successors,  reserving  relief  to  him 

<  from  them  of  their  proportion  of  the  feu-duties  of  the  lands  still  per- 

<  taining  to  them.'  This  portion  of  the  lands  was  afterwards  acquired 
by  John  Urquhart,  who  was  entered  by  charter  from  the  Duke  in 
1817,  and  is  bound  to  pay  the  whole  feu-duties  and  services  pay- 
able by  James  Strang,  reserving  relief  to  him  against  Strang's  suc- 
cessors, as  proprietors  of  the  other  parts  of  the  lands  of  Meikle  Ear- 
nock, of  the  proportions  of  the  feu-duties  and  services  effeiring  to 
their  several  lands. 

James  Strang  was  succeeded  by  four  daughters,  who  possessed 
pro  indiviso,  till  the  subjects  were  divided  in  four  parts,  by  decree 
of  the  Sheriff,  in  1781.  The  lands  were  taken  together  and  par- 
celled out,  and  allotted  according  to  their  extent  and  value.  One 
of  the  daughters,  the  defender,  -Mather's  mother,  besides  her  own 
share,  succeeded  to  two-fourth  parts,  as  heir  of  two  of  the  other 
sisters,  and  continued  proprietrix  of  these  three-fourths  till  her  death. 
The  remaining  fourth  was  sold. 

Tlie  present  Duke's  father  succeeded  to  the  dukedom  in  1799. 
Payment  of  kain  and  carriages  did  not  take  place  yearly,  the  vas- 
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8d«  aettliog  wLen  convenient     Since  1799,  the  defender's  mother  15  Dec.  18.?5. 
settled  the  feu-duties  and  prestations  due  to  the  superior  on  three    ^^"^V"*^ 
occasions;  1*^,  In  1813,  for  the  feu-duties  and  kain,  from  Whit-  Hamilton .. 
sanday  1799   to  Martinmas  1812,   L.19  :  8:  1,   being  paid  <  as  Mather  and 

*  the  proportion  of  the  feu-duty  for  the  lands,'  without  reference  to  Urquhart. 
the  teind-duties.  The  kain  were  charged  at  the  rate  of  2s.  for  NarratiTe. 
each  capon,  and  la.  6d.  for  each  hen.      No  charge  was  stated  in 

lieu  of  carriages.  2^/^,  In  January  1816,  for  the  feu-duties  and 
kain,  from  Martinmas  1812  to  Martinmas  1818.  Srf/y,  In  Marqh 
1821,  for  the  same,  from  Martinmas  1815  to  Martinmas  1820,  the 
ooarersion  being  at  the  same  rate,  and  the  discharge  not  compre-  ' 
bending  teind-dutiea.  The  defender  having  applied  for  a  charter, 
a  demand^was  made  upon  him  by  the  pursuer's  factor  for  the  said 
feo  and  teind  duties,  kain  and  otlter  prestations,  due  from  the  said 
hods  to  the  aoperior  from  Martinmas  1820.  But  he  refused  to  pay 
the  teind-daties,  as  having  been  already  allocated  and  paid  to  the 
Bunister  of  Hamilton,  or  to  pay  for  kain  at  the  rate  demanded ; 
bat  he' offered  to  pay  at  such  rate  as  should  be  equivalent  to  their 
lair  market  value.  Soon  after  the  payment  of  1821,  the  parsuer's 
fiictor  wrote  to^he  defender  as  follows :  *  I  find,  upon  looking  over 
^  the  feii-duties  of  Meikle  Earnock,  lately  paid  by  you  to  me,  I  have, 
^  by  mistake,  drawn  L.5  :  7  :  6,  being  the  amount  of  the  feu-duties 

*  payable  hy  Mr  Urquhart  of  Fairhili,  for  his  part  of  the  lands  of 

*  Meikle  Earnock  ;  and  this  sum  accordingly  I  am  ready  to  pay  to 

*  you.'     This  sum  had  not  been  paid ;  but  the  pursuer  admitted  that 
the  defender  was  entitled  to  credit  for  it. 

The  pursuer  raised  the  present  summons  against  Mr  Mather, 
concluding  for  payment  of  L.34:8:3y'2,  as  the  amount  of  feu« 
daties,  kains  and  carriages,  from  Martinmas  1820  to  Martinmas 
1831,  and  also  for  L.179  :  6  :  9,  being  the  amount  of  teind-duties, 
doe  for  the  teinds  of  the  lands  for  the  last  half  of  crop  and  year 
1799,  to  Martinmas  1831,  Inclusive,  with  interest.  After  the  sum- 
mons was  raised,  the  defender  agreed,  upon  receiving  a  charter, 
to  pay  the  different  feu-duties  and  kain  since  Martinmas  1820,  but 
be  refused  to  pay  the  teind-duties ;  and  the  charter  was  delivered, 
apon  payment  of' the  feu-duties,  kain  and  carriages,  the  defender 
granting  an  obligation  to  pay  whatever  teind-duty  might  be  found 
due  by  him  to  the  pursuer. 

1 

It  was  stated  in  support  of  the  pursuer's  claim,  that  the  amount  pursuer's 
of  the  feu-fiirm  duties,  pajrable  by  the  defender  to  the  pursuer  for  Statement, 
the  teinds  from  1799  to  1831,  on  a  computation  of  the  price  of 
the  victual  according  to  the  fiar  prices  for  the  respective  years,  was 
L.179  : 6 :  9 ;  and  the  pursuer  never  reqiured  the  defender  or  his 
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15  Dec.  1835.  predecessor  to  pay,  nor  did  they  pay  any  part  of  the  said  feu-farm 
duty  for  the  teinds  of  the  above  lands  to  the  minister  of  Hamilton ; 
which  statement  was  denied.  And  farther,  that  in  the  locality  of 
the  stipend  of  Hamilton,  the  defender's  lands  are  localled  along 
with  those  of  the  heritors  who  have  heritable  rights  to  their  teinds, 
without  regard  to  the  feu-farm  duties  payable  to  the  pursuer  for  the 
heritable  right  to  the  teinds  of  the  lands ;  and  the  stipend  allocated 
upon  the  defender's  lands  is  no  more  tlian  the  proportion  of  the 
teind  for  which  the  said  lands  are  liable,  without  including  the  feu- 
farm  duties.  This  statement  also  was  denied,  with  the  exception 
that  the  defender  is  localled  upon  as  having  an  heritable  right  to 
his  teinds. 


Duke  of 
HaroiltoD  v, 
Mather  and 
Uiquhart. 

Pursuer** 
Sutement. 


Defender's 
2>iatement. 


The  defender,  on  the  other  hand,  in  resisting  the  claim,  stated, 
that  the  whole  teind-duties  claimed  by  the  pursuer  have,  since  the 
dates  of  the  original  feu-rights,  been  paid  at  tlie  option,  and  with 
the  acquiescence  of  the  pursuer  and  his  predecessors,  to  the  minister 
of  Hamilton.  An  allocation  of  them  to  the  full  amount  was  made 
in  different  successive  localities,  in  which  the  pursuer  and  his  fatlier 
had  appeared  as  titulars  and  patrons.  The  yearly  stipend  payable 
to  the  ministers  of  Hamilton,  which  now  exceeds  the  whole  teind- 
duties  in  the  feu-rights,  is  of  old  meal  stipend,  5  bolls  1  firlot  2  j  lip- 
pies,  and  of  augmented  stipend  and  barley,  3  bolls  2  firlots  1|  lip- 
pies.  The  stipend  was  paid  by  the  defender's  mother,  and  is  now 
payable  by  himself.  No  demand  was  ever  before  made  for  pay- 
ment of  the  teind-duties,  except  to  the  ministers  of  Hamilton,  by 
the  pursuer  and  his  predecessors. 


xnciit. 


Pursuer's  1  be  pursuer  admitted  tbe  stipend  paid  to  the  ministers  to  be  as 

Counter  State-gtatcd,  but  alleged  that  this  stipend  was  localled  upon  the  teinds  of 
the  defender's  lands  rateably  and  propordonably  with  those  parties 
having  heritable  rights,  and  with  the  titular  himself.  The  teind- 
duties  were  not  in  the  first  place  exhausted  as  free  teinds,  and  then 
a  proportional  allocation  besides  made  upon  the  defender's  lands ; 
but  in  framing  the  localities  the  teind-duties  were  left  out  of  view 
altogether. 

The  pursuer  pleaded^  in  regard  to  the  kain,  &c. — When  the 
reddendo  of  a  charter  stipulates  the  payment  of  kain,  and  contains 
no  clause  converting  these  into  money,  the  superior  is  entitled  to 
demand  either  the  ipsa  corpora,  or  the  value  of  the  article  at  the 
time  in  the  market,  or  their  converted  value,  according  to  the  use 
of  payment,  which  also  applies  to  carriages.  In  regard  to  teind- 
duties  :  When  an  obligation  to  pay  certain  teind-duties  to  a  titular 
is  contained  in  a.charter,  by  which  an  heritable  right  to  the  teinds 


Pursuer's 
PIvas  as  to 
Kain. 


As  to  Teind- 
duties. 
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is  granted,  the  circumstance  of  the  teinds  of  the  vassal's  lands  being  15  Dec.  1835. 
allocated  for  payment  of  the  stipend  pari  passu  with  those  of  other     ^*"v'*^ 
heritors  having  heritable  rights,  does  not  exempt  the  vassal  froni  ^|^j„^i[|,„  „^ 
payment  of  the  said  teind-duty,  and  the  titular  is  not  barred  from  Mather  and 
demanding  bygones.  Urquhait. 

The  defender />/eaded^  in  regard  to  kain  and  carriage,  1.  The  kain  Defender's 
are  payable  in  kind,  and  the  pursuer  is  not  entitled  to  a  conversion  ^^  ^^^ 
as  a  matter  of  right.    Even  if  a  conversion  for  bygones  be  allowed, 
or  consented  to,  the  defender  will  at  most  be  liable  only  for  the  real  > 
value  or  average  market  worth.     2.   No  requisition  having  been 
made  to  lead  coals  debito  tempore,  and  in  the  respective  years,  there 
is  no  service  exigible  for  past  years,  nor  penalty  in  lieu  of  service 
exigible.     In  regard  to  teind-duties :  The  teind*duty  payable  to  AstoTdnd- 
the  saperior  and  titular  for  the  lands  in  question  is  free  teind,  and    "^^ 
ai  such  is  liable  to  be  localled  on  for  stipend  primo  loco,  and  before 
any  allocation  can  be  made  on  the  defender's  teinds,  which  he  holds 
by  heritable  right  floMnng  from  the  titular;  Dundas  v.  Baikie,  Idth 
Feb.  1793;  Graham  v.  His  Feuars,  same  date;  Lord  Dundas  v. 
Balfour  and  others,  17th  Nov.  1802,  F.  C.  ;  and  Locality  of  Both- 
well,  8th  July  1828,  (Shaw^  Teind  Cases^J  as  decided  on  the  spe- 
cialty.   2.   The  defender's  right  to  have  the  teind*duty  exhausted 
before  any  allocation  for  stipend  on  bis  own  lands  is  also  clear,  from 
die  nature  of  the  reddendo,  stipulating  that  the  teind-duty  should 
be  payable  to  the  superior  or  the  minister;  and  from  the  course  of 
payment  and  possession  all  along,  the  teind-duty,  which  was  equal 
to  or  less  than  the  minister's  stipend,  having  been  so  allocated  upon 
to  their  full  extent  in  the  localities  of  Hamilton,  with  the  acquies- 
cence of  the  pursuer  and  predecessors,  no  part  of  them  is  due  to  the 
pursuer  *. 

In  the  course  of  the  process,  Mr  Urquhart  of  Fairhill  lodged  a 
minute,  craving  to  sist  himself  and  give  in  defences,  on  the  ground, 
(I.)  That  he  was  liable,  though  proprietor  only  of  a  part  of  the 
hnds  of  Meikle  Earnock,  in  the  reddendo  of  the  whole  lands.  (2.) 
That  the  decree  to  be  pronounced  in  this  action  would  be  a  decree 
affecting  his  interest,  not  merely  because  whatever  might  be  the 
reddendo,  he,  as  in  a  question  with  the  superior,  may  be  liable  for 
the  whole,  but  because  the  lands  libelled  do  include  his  portion  of 
the  lands.  (3.)  That  he  was  in  a  certain  degree  liable  in  relief  to 
Mather.  Lord  Mackenzie,  by  interlocutor,  dated  5th  March  1833, 
found  <  Mr  Urquhart  entitled  to  appear,  and  give  in  defences  against 

*  The  claim  to  feu-daty  was  admitted  by  Mr  Mather. 

1  2 
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15  Dec.  1835.  <  the  conclusions  of  the  libel  as  they  stand/     Note.—*  Though  the 

^^V^    *  Lord  Ordinary  thinks  that  Mr  Urquhart  is  entitled  to  appear,  he 
Duke  of  .  ^  ^         r       1     t  1       I      ,.  1 .  .  I 

Hamilton  v.       Cannot  see  any  use  for  double  pleadings,  as  every  thing  material 

Mather  and     <  may  be  put  into  one  set/    Mr  Urquhart  nevertheless  made  up  a 
record  with  the  pursuer. 


Lord  Ordi- 
nary's Inter- 
locutor. 


The  cause  having  come  to  depend  before  Lord  Moncreiff,  as  Or- 
dinary, his  Lordship  pronounced  this  interlocutor  and  note : 

^  The  Lord  Ordinary  having  considered  the  closed  record,  and 
heard  parties'  procurators  thereon,  and  made  avisandum,  finds, 
That  the  pursuer  is  entitled  to  decree  against  the  defender,  Mather, 
for  the  sums  of  feu-duty  concluded  for  in  the  summons,  amounting, 
for  all  the  years  libelled,  to  the  sum  of  ,  and  decerns 

for  the  same  accordingly,  under  deduction  of  the  sum  of  L.5  : 7 : 6, 
admitted  by  the  pursuer  to  have  been  overpaid  in  1821  :  finds, 
That  the  pursuer  is  entitled  either  to  delivery  of  the  kain  stipu- 
lated by  the  charters  in  kind,  or  to  the  market  value  thereof  in 
the  several  years:  finds.  That  the  carriages  not  having  been  re- 
quired to  be  performed  in  each  year  in  the  manner  specified  in  the 
charters,  the  pursuer  is  not  entitled  to  demand  any  estimated  value 
thereof  retrospectively  :  finds.  That  the  allocation  of  the  teinds  of 
the  defender's  lands,  as  stipend  to  the  minister,  must  be  consider- 
ed as  an  allocation,  made  by  the  pursuer  and  his  predecessor  as 
titulars^  of  the  teind-duties  payable  forth  of  the  said  lands  to  them- 
selves, as  titulars  and  superiors,  in  the  first  instance,  such  teind- 
duties  being  by  law  primarily  liable  to  such  allocation :  finds,  there- 
fore, That  the  payments  of  stipend  made  by  the  defender,  under 
the  decree  of  locality,  must  be  considered  as  payments  of  the  said 
teind-duties,  by  consent  of  the  pursuer,  in  terms  of  the  charters; 
sustains  the  defences  as  to  these  teind-duties ;  assoilzies  the  defend- 
and  decerns,  finds  the  defender,  John  Mather,  entitled  to 


er. 


expenses,  subject  to  some  small  modification,  and  remits  the  ac- 
count, when  lodged,  to  the  Auditor  to  be  taxed :  finds,  That  John 
Urquhart,  Esq.  having  been  found  entitled,  by  final  interlocutor 
of  Lord  Mackenzie,  of  5th  March  1833,  to  appear  for  his  inte- 
rest in  this  process,  the  present  Lord  Ordinary  must  so  far  consi- 
der him  as  a  party  in  the  cause  ;  but  finds,  that,  under  the  summons 
in  this  process,  no  judgment,  either  of  decerniture  or  absolvitor, 
can  be  pronounced  directly  affecting  his  interest :  finds,  in  con- 
formity to  the  note  of  Lord  Mackenzie  in  pronouncing  the  fore- 
said interlocutor  of  6th  March  1 833,  that  it  was  altogether  unne- 
cessary for  the  said  John  Urquhart  to  give  in  separate  pleadings 
in  addition  to  those  of  the  said  John  Mather,  or  to  insist  on  a  se- 
parate record  being  made  up  for  his  case,  in  which,  under  the  sum- 
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mons,  00  judgment  could  possibly  be  pronounced  :  Therefore  finds  15  Dec.  1835. 
the  said  John  Urqubart  entitled  to  the  expense  of  entering  ap-     ^'•^V^^. 
pearance  by  his  minute,  and  of  maintaining  his  interest  at  the  bar,  Hamilton  ». 
as  permitted  by  the  said  final  interlocutor  of  Lord  Mackenzie;  but  Mather  and 
finds  the  said  John  Urquhart  liable  to  the  pursuer  in  the  expense     ^^^  ^^^' 
of  making  op  the  separate  record  on  his  own  account,  in  opposition  Lord  Ordi- 
to  the  express  intimation  of  opinion  to  the  contrary  by  Lord  Mac-  "oJut*r/'^'' 
kenzie,  and  for  no  useful  purpose :  Allows  accounts  of  expenses 
10  conformity  to  these  findings  to  be  lodged,  and  appoints  the 
cause  to  be  thereafter  enrolled,  in  order  that  this  interlocutor  may 
be  carried  into  full  eSfect,  and  the  cause  finally  disposed  of.' 
Note, — •  There  is  really  no  difficulty  in  this  case,  when  the  prin-  Note. 
ciples  of  law,  and  the  decided  cases  in  the  only  material  point,  are 
attended  to.     The  feu-duties  are  admitted.     The  capons  and  hens 
must  either  be  delivered  in  kind,  or  paid  for  by  a  fair  estimated 
market  value,  which  the  parties  may  easily  settle.     There  is  no 
conversion  to  bind  either  party. 

'  The  plea  of  the  pursuer,  as  to  the  teind-duties,  is  just  an  at- 
tempt to  revive  a  question  long  ago  settled.     The  reasoning  is 
plausible,  that  the  teinds  having  been  sold,  not  for  2i  price  in  one 
nun,  bat  for  a  feu-duty  payable  annually,  to  take  that  as  the  first 
subject  of  allocation  is  to  take  back  the  price  of  the  purchase. 
But  this  is  the  very  argument  used  in  the  case  of  Sir  T.  Dundas 
V.  Baikie,  &c.  Feb.  13.  1793,  and  which  appears  to  have  been 
answered  on  very  sound  principles.     The  fallacy  is  in  not  obser- 
ving that  the  teind-duty  stipulated  was  taken  as  iXiefull  value  of  the 
teinds  at  the  time.      If  there  had  been  no  feu,  the  titular,  when 
the  locality  came,  must  have  paid  all  that,  as  being  the  drawn  teind, 
to  the  minister.    The  feu  gives  a  right  to  the  teinds  to  the  heritor, 
valeat  quantum ;  and  the  implication  is,  that  the  feu-duty  is  the 
fall  value  of  that  right.    Therefore,  on  the  strictest  principles,  the 
titular  must  exhaust  that  teind-duty  as  the  proper  teind  drawn  by 
himself,  before  he  can  require  his  feuar  to  pay  any  thing  more 
from  the  land  as  teind  to  the  minister.     Ic  is  true  that  the  result 
is  not  the  same  in  the  case  of  a  proper  sale  of  teinds  under  the 
statute.     The  titular  is  not  required  to  allocate  the  interest  or 
value  of  the  price.    This  is  explained  by  the  authorities  to  proceed 
on  the  difference  between  a  forced  sale,  at  an  undervalue,  by  the 
statutes,  and  a  voluntary  sale  or  feu,  where  the  full  value  is  pre- 
sumed to  be  taken.     But,  at  any  rate,  the  anomaly,  if  any,  is  in 
the  latter  case.     The  correct  principle  is  in  the  decisions  in  the 
other  case, — that  of  a  feu  of  the  teinds  at  what  is  presumed  to  be 
the  full  annual  value. 
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Duke  uf 
Hamilton  v, 
Mather  and 
Urqubart. 

Note. 


15  Dec.  1835.      «  The  decisions,  however,  are  quite  conclusive  of  the  point,  and  it 
<  is  unnecessary  to  assign  farther  reasons  for  the  judgment 

*  Perhaps  the  present  Lord  Ordinary  does  not  fully  understand 
the  grounds  on  which  Lord  Mackenzie  found  Mr  Urquhart  en- 
titled to  appear  in  the  process.  Mr  Urquhart's  titles  certainly 
make' him  liable  to  the  superior  for  the  entire  feu  and  teind  duties 
stipulated  with  Strang,  with  a  right  of  relief  only  against  Strang's 
heirs.  But  the  summons  has  no  relation  to  Urquhart,  being  cer- 
tainly confined  to  the  proper  proportions  due  by  Strang's  heirs  for 
the  lands  retained  by  them  after  the  constitution  of  Coventry's  right; 
and  though  the  judgment  to  be  pronounced  under  it  might  affect 
Mr  Urquhart  in  principle^  yet  as  a  judgment  it  could  never  touch 
his  rights.  However,  it  is  res  judicata  that  he  had  a  right  to  ap- 
pear. But  though  it  be  so,  most  clear  it  is,  that  the  making  up 
of  a  separate  record  was  a  most  unnecessary  and  oppressive  pro- 
ceeding. It. is  too  clear,  from  Lord  Mackenzie's  note,  that  in  ad- 
mitting Mr  Urquhart  as  a  party,  he  deprecated  the  idea  of  sepa- 
rate pleadings,  and  never  thought  of  any  thing  more  than  Mr  Ur- 
quhart appearing  to  attend  to  his  interest,  by  concurring  in  Mr 
Mather's  pleadings,  where  he  thought  it  necessary.  The  Lord 
Ordinary  thinks  it  his  indispensable  duty  to  discourage  such  mul- 
tiplication of  unnecessary  pleadings.' 


The  Duke  reclaimed  against  the  interlocutor,  in  so  far  as  unfa- 
vourable to  him,  maintaining,  in  reference  to  the  claim  for  teind- 
*  duties,  that  the  question  was  not  to  be  viewed  as  if  parties  were 

in  the  process  of  locality.     It  was  more  of  the  nature  of  an  action 
.  for  payment  of  feu-duties  strictly  exigible. 

Mr  Urquhart  reclaimed  against  having  been  found  liable  in  any 
expense,  and  craved  his  own  expenses. 

Judgment  ^^^  Court  refused  both  reclaiming  notes,  and  adhered  to  the  Lord 

Oidinarjr's  interlocutor,  and  found  Mr  Mather  entitled  to  additional 
expenses. 

Lord  Justice-Clerk. — The  case  of  Lord  Dundas  clearly  applies. 


Lord  Ordinary,  Monernffl       Act  Soi,-Gen,  fCwiiinghame,J  Jardine,       For  MaUier, 
Dean  (^f  Fac,  (Hope,)  and  Ja,  Paierson.  For  Urquhart,  Rvtherfurd  and 

Cowan,       Ro,  Rutherford,  W.S.  Jardine,  Stoddart  {f  Fraser,  W.S.  and  Donalds 
son  4;  CampbeUf  W.S.  Agento.  T.  Clerk. 

R. 
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SECOND  DIVISION. 
No.  XLI.  15^  December  1835. 

JOHN  DRYSDALE 

offainst 

CHARLES  KENNEDY. 

Landlord  and  Tenant, — Competition. — Physician's  Fees. — 
Faundy  in  regard  to  a  sequestration  by  a  landlord  of  his  tenants 
^ectSy  who  had  died  be/ore  warrant  for  sale^  or  payment  was 
granied^  1.  That  the  tenants  medical  attendant  had  a  legal  claim 
for  deathbed  charges^  preferable  to  the  landlord.  2.  That  this  pre-^ 
ferable  claim  includes  a  fair  and  reasonable  charge  for  attendance 
andjumishiftgs  during  the  illness  terminating  in  death,  and  is  not 
confined  to  the  sixty  days  before  death, 

John  Drtsdale  obtained  sequestratioD  of  the  effects  of  his  tenant,  Narrative. 
Clark,  on  14th  August,  and  a  warrant  for  sale  on  the  7th  Septem- 
ber 1832.  Clark  having  died  on  the  4th  September,  the  original 
petition  was  served  on  his  nearest  of  kin,  who  made  no  appearance, 
when  warrant  of  sale  was  granted  of  new,  after  which  part  of  the 
effects  was  sold  on  two  different  occasions,  and  on  3d  October  the 
Sheriff  granted  warrant  for  payment  of  the  free  proceeds  to  the 
landlord.  On  the  10th  October  warrant  was  granted  for  a  sale  of 
as  much  of  the  sequestrated  effects  as  would  pay  the  current  year's 
rent  and  the  expenses.  On  1 7th  October  the  Sheriff  pronounced 
an  interlocutor,  finding  a  certain  sum  to  be  the  balance  on  the  pro- 
ceeds of  the  third  sale,  and  granted  warrant  for  payment  of  that 
Bam  to  Drysdale,  in  extinction  of  the  rent  for  the  current  year,  for 
which  warrant  to  sell  had  been  granted. 

A  claim  had  been  lodged,  upon  the  10th  October  1832,  for 
Charles  Kennedy,  surgeon,  for  L.32:  16:4,  being  for  attendance 
furnished  to  Clark,  from  January,  at  the  time  the  disease  of  which 
he  died  commenced,  down  to  September,  the  period  of  his  death. 
A  claim  was  some  time  after  lodged  for  Robert  Hendrie,  for  fu- 
neral expenses.  No  petition  was  presented  either  by  Kennedy 
or  Hendrie  for  recall  of  the  interlocutor  of  1 7th  October,  ordering 
payment  The  Sheriff,  upon  28th  December  1832,  pronounced 
an  interlocutor,  finding  that  the  <  claimant,  (Kennedy,)  (along 
*  with  Robert   Hendrie,  the  funerator,  in  so  far  as  his  account 
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Drysdaie  v» 
Kennedy. 

Karratiye. 


1.5  Dec  1835.  *  shall  be  sustained,)  is  preferable  to  the  respondent,  (Drysdaie,) 

<  m  so  far  as  the  amount  of  his  claim  is  proper;  the  respondent 

*  hoiwoever  being  allowed  to  receive,  primo  loco,  the  expense  of  his 

*  process  of  sequestration  and  sale,  which  converted  the  fund  jnto 

<  money,  divisible  among  those  concerned ;  and  upon  the  prin- 

*  ciple  of  the  decision  of  the  case  of  Flint,  17th  June  1795,  finds, 

*  that  the  claim  is  not  limited  to  sixty  days  before  the  death,  but 

*  extends  to  the  whole  period  of  the  illness  which  terminated  in 

*  death ;  and  before  ascertaining  the  amount  due,'  remits  to  Mr 
Watson,  surgeon,  to  report  what  is  the  proper  amount  to  be  al- 
lowed to  the  claimant  in  the  whole  circumstances.  On  27ih  Fe- 
bruary 1833,  the  Sheriff  found  that  the  free  proceeds  of  the  three 
roup-rolls  amounted  to  L.42 : 9 : 1 ;  sustained  the  claim  of  Ken- 
nedy for.  L.  16 :  19 : 1,  dismissing  it  quoad  ultra ;  sustained  the  claim 

'of  Hendrie  to  L.12: 14:  11,  and  granted  warrant  to  the  clerk  to 
pay  them  these  sums,  and  to  pay  the  residue  to  Drysdaie.  There- 
after a  joint  minute  was  lodged  for  Hendrie,  the  funerator,  and 
Drysdaie,  withdrawing  the  claim  of  the  former,  and  consenting 
to  the  payment  of  the  L.12: 14:  IH  to  Drysdaie.  Accordingly, 
the  Sheriff,  13th  September  1833,  granted  warrant  for  payment  to 
Drysdaie  of  the  sum  found  due  to  Hendrie,  and  decerned. 

The  case,  as  betwixt  the  landlord  and  Kennedy,  as  creditor  me- 
dicus,  was  advocated. 


AdTocator'i 
Pleas. 


Drysdaie  pleaded — 1.  The  furniture  and  effects  of  the  tenant 
having  been  attached  for  payment  of  the  year's  rent,  by  sequestra- 
tion before  the  death  of  Clark,  there  is  no  room  for  the  respondent's 
plea,  that  he  is  entitled  to  a  preference  over  the  advocator,  on  the 
price  of  the  furniture  and  effects,  on  the  ground  of  his  debt  being 
a  privileged  debt.  2.  Under  the  circumstances,  the  respondent  has 
no  right  to  be  ranked  even  pari  passu  with  the  advocator  on  the 
price  of  the  furniture  and  goods.  3.  Even  had  the  sequestration  not 
been  executed  previous  to  the  death  of  the  tenant,  the  year's  rent 
due  to  the  landlord  would  have  been  as  much  a  privileged  debt  as 
the  year's  rent  due  to  tlie  respondent.  4.  Privilegiatus  contra 
privilegiatum  non  utitur  privilegio.  5.  Even  assuming  that  the 
respondent  had  right  of  preference  over  the  advocator,  in  regard  to 
the  expense  of  his  attendance  while  Clark  was  on  deathbed,  it 
would  be  insufficient  to  support  his  claim  for  the  expense  of  atten- 
dance during  a  period  while  Clark  was  not  on  deathbed.  6.  The 
claim  of  the  respondent  not  having  been  lodged  until  after  decree  of 
payment  to  the  advocator  had  been  pronounced,  it  was  incompetent 
for  the  Sheriff  to  pronounce  the  interlocutor  complained  of. 
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The  respondent  pkaded — L  Expense  of  a  surgeon's  attendance  15  Dec.  1835. 
and  medicines  during  the  mortal  sickness  of  a  party  is  a  privileged    ^"^^V^*^ 
debt  upon  his  estate,  and  preferable  to  landlord's  hypothec ;  Rowan  ]^„^edy.'' 

V.  Barr,  29th  June  1742,  M.  11,852;  Peter  v.  Monro,  26th  July       

1749,  M.  11,852;  Ekh.  Fun.  Chary.  3;  Lawson  v.  Maxwell,  pi^^^^"**^"''' 
12th  Feb.  1784,  M.  4473.  2.  The  execution  by  the  landlord  of  a 
warrant  to  sequestrate  his  tenant's  effects  for  rent,  although  it 
secures  and  prolongs  his  hypothec,  does  not  transfer  the  property 
from  die  tenant,  nor  even  confer  on  the  landlord  a  higher  grade  of 
preference,  and  cannot  defeat  the  superior  privilege  of  deathbed 
expenses,  which  neither  requires  nor  admits  of  the  adoption  of  ju- 
dicial measures  for  &rther  security ;  Robertson  v,  Jardine,  6th  July 
1802,  M.  7891.  3*  There  are  no  circumstances  in  this  case  to 
impede  the  application  of  the  legal  privilege  to  the  respondent's 
claim ;  particularly,  the  proceedings  adopted  by  the  advocator,  after 
the  death  of  the  common  debtor,  could  have  no  legal  effect  in  giv- 
ing the  advocator  any  preference  beyond  what  he  previously  pos- 
sessed; ^Rowan,  supra.  4.  The  duration  of  the  mortal  sickness 
covered  by  the  privilege  is  not  limited  to  any  precise  period;  and 
considering  the  lingering  character  of  the  disease  in  the  present  case, 
pulmonary  consumption,  the  period  of  betwixt  seven  and  eight 
months  is  Dot  too  long,  and  friirly  falls  in  with  the  considerations 
of  humanity  which  form  the  reason  of  this  law ;  Lawson,  supra. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
note : 

*  The  Lord  Ordinary  having  considered  the  closed  record,  and  Lord  Ordi- 

*  heard  parties'  procurators  thereon,  and  made  avisandum,  repels  the  '^^,1,]'''^" 

*  reasons  of  advocation,  remits  the  cause  simpliciter  to  the  Sheriff, 

*  and  decerns:  Finds  expenses  due.' 

Note. — *  This  case  is  not  free  from  difficulty;  but  the  Lord  Or-    Note. 

*  dinary,  after  carefully  considering  all  the  points,  and  examining 

*  the  adjudged  cases,  thinks  that  the  claim  of  the  respondents,  as 

*  modified  by  the  Sheriff's  interlocutor,  is  a  just  claim  of  preference, 
^  and  that  there  is  not  any  incompetency  in  the  form  of  the  proceed- 
•ing. 

*  1.  There  is  some  appearance  of  difficulty  in  the  form  of  the  pro- 

*  cedure,  in  so  far  as  the  interlocutor  of  the  Sheriff  of  17th  October 
'  1832  was  not  reclaimed  against,  and  was  never  recalled.     It  was 

*  a  mistake  to  pronounce  that  interlocutor  without  first  disposing  of 

*  the  respondent's  claim,  which  had  been  lodged  on  the  10th  Octo- 

*  ber.  But,  (1.)  no  objection  to  the  form  of  the  subsequent  pro- 
'ceedings  was  taken  in  the  inferior  court;    and,  (2.)  the  Lord 

*  Ordinary  is  inclined  to  think  that,  from  the  peculiar  nature  of  the 
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15  Dec.  1835.  <  process,  it  was  not  essential  that  that  interlocutor  should  be  recalled. 

^^V^^    *  The  fund  was  still  in  manibus  curise,  and  the  respondent's  claim, 
Kennedy.*'      *  if  just,  was  properly  a  burden  on  the  advocator's  right,  as  the  land- 

*  lord,  sequestrating.     It  rather  appears,  indeed,  from  the  report  of 

*  the  case,  Rowan  v.  Barr,  June  29.  1742,  Kilkerran^  p.  138, 
^  Mor*  11,852,  that  the  creditor  funerarius  was  found  entitled  to 

*  reclaim  the  money  from  the  landlord  sequestrating,  even  after  it 
^  had  been  actually  paid  to  him.     At  the  same  time  the  Lord  Ordi- 

<  nary  doubts  whether  it  would  be  of  any  avail  to  the  respondent, 
^  though  his  objection  was  sustained.  Some  more  extensive  form 
^  of  doing  justice  must  be  found;  and,  as  the  respondent  did  not 
^  state  the  point  in  the  inferior  court,  he  could  not  be  relieved  of 

*  expenses.     Indeed  the  point  is  not  even  stated  in  this  record,  the 

<  6th  plea  for  the  advocator  being  directed  to  a  different  question, 
^  in  which  he  has  mistaken  the  facts. 

M.  The  Lord  Ordinary  thinks,  that  according  to  the  decisions, 

<  though  none  of  them  are  exactly  the  same  with  this,  the  medical 
^  attendant  has  a  preference  for  the  deathbed  charges.     By  Peter 

<  V,  Monro,  July  26.  1749,  the  surgeon  was  preferred  pari  passu 

<  with  the  creditor  funerarius;  and  by  Rowan  v.  Barr,  June  29. 

*  1742,  the  creditor  funerarius  was  preferred  to  the  landlord. 

^  3.  Some  doubt  was  founded  on  the  fact,  that  the  sequestration 

<  was  raised  in  the  lifetime  of  the  deceased.     But  it  was  merely 

<  raised ;  no  warrant  of  sequestration  ever  had  been  given ;  and  before 

*  the  order  for  payment  was  pronounced,  the  respondent's  claim  was 

<  lodged.     The  advocator  has  mistaken  this  fact  in  his  6th  plea  in 

*  law.     The  claim  was  lodged  on  the  lOdi  October,  and  the  inter- 

<  locutor  ordering  payment  was  not  till  the  17th  October.     But  in 

<  the  case  of  Robertson  v.  Jardine,  July  6.  1802,  it  was  substan- 

<  tially  found,  in  a  question  with  the  Crown,  that  the  debtor  was 

<  not  divested,  or  judgment  for  execution  given  by  the  proceedings 

<  in  a  sequestration,  till  an  order  for  payment  was  made.     And  the 
.'  case  of  Rowan  seems  to  go  even  farther  than  this  in  regard  to 

<  other  privileged  creditors. 

*  4.  As  to  the  extent  of  the  preferable  claim,  the  Lord  Ordinary 

<  thinks,  that  it  is  for  the  fair  attendance  and  furnishings  during  the 

<  illness  terminating  in  death ;  that  it  is  not  confined  to  Uie  sixty  days 

<  before  death;  but  it  is  impossible  to  define,  by  any  rigid  rule,  the 

<  utmost  period  to  which  it  may  be  extended,  and  that  in  this  case, 
^  the  claim,  as  restricted  by  the  Sheriff  to  about  one-half  of  the 

*  charge,  is,  in  the  circumstances,  fair  and  reasonable.' 

Drysdale  having  reclaimed^  Monteith  argued,  That  the  Lord  Ordi- 
nary's note,  Art  3,  proceeded  upon  mistake  in  point  of  fact   Ken- 
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nedy's  claim  was  not  lodged  till  the  10th  of  October,  wliile  the  order  16  Dec.  1835. 
fiir  payment  to  Drysdale  was  granted  on  the  3d  October.  The  case  ^"^^V*^ 
was  therefore  to  be  adjudged  on  a  different  state  of  the  fact  from  Kennedy.*'' 
that  assumed  by  the  Lord  Ordinary.  In  the  case  of  Robertson,  the 
party  was  held  to  be  divested  by  the  order  for  payment.  On  the 
merits :  the  case  of  Rowan  was  not  the  case  of  a  creditor  medicus, 
but  of  a  creditor  funerarius.  There  had  been  no  case  as  betwixt 
landlord  and  doctor.  Erskine,  iii.  9.  43,  places  all  these  creditors  in 
the  same  category,  and  refers  to  the  case  of  Dunipace.  Here  the 
resppndent  can  found  only  on  the  case  of  Rowan,  for  there  was  no 
competition  in  Peter's  case,  which  occurred  with  general  creditors. 
Here  seqaestration  was  followed  out  before  claimant  appeared. 
Could  money  be  taken  from  the  pocket  of  the  landlord  after  pay- 
ment ?  He  referred  to  the  case  of  Lawson,  to  shew,  from  the  opinions 
of  the  Judges,  that  the  medical  expenses  were  confined  to  deathbed 
charges. 

BMtherfiardy  in  antwery  argued.  That  as  the  creditor  funerarius  and 
die  creditor  medicos  were  admitted  to  be  on  the  same  footing, — it 
haring  been  so  decided; — ^and  it  having  been  also  found  that  the 
creditor  funerarius  was  preferable  to  the  landlord,  it  necessarily  fol- 
lowed that  the  creditor  medicus,  by  being  held  entitled  to  rank  pari 
passu  with  the  creditor  funerarius,  was  also  preferable  to  the  land- 
lord. 

The  Court  was  of  opinion  that  the  interlocutor  was  well  founded.  Opinion  of 
that  the  Sheriff  had  taken  the  proper  course  to  fix  the  proper  amount 
of  the  Buigeon's  charge,  which  had  been  reduced  to  a  half:  And 
farther,  that  the  opinions  in  the  case  of  Lawson  shewed  that  the 
daim  for  attendance,  by  a  medical  practitioner,  was  not  to  be  re- 
stricted to  sixty  days,  but  depended  on  circumstances,  and  left  the 
qaestioo  entirely  discretionary. 

The  Chwrt  adhered^  and  found  additional  expenses.  Judgment. 

Laid  Ordinary,  Monereiff:  Act.  Dean  ^Fac.  f  Hope  J  and  Monteith.  Alt. 

Ruther/urd  and  Monro.  J,  Mowbray  jf  A,  Howden^  W.  S.  and  James 

JSumeu,  S.S.C.  Agents.         R,  Clerk. 

R. 
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SECOND  DIVISION. 
No.  XLII.  16^  December  iaS5. 

JAMES,  MARQUIS  OF  ABERCORN,  and 

Commissioner, 
against 

JOHN  GRIEVE,  Scott's  Trustee. 

Superior  and  Vassal. — Trust. — Circumstances  in  which  the 
voluntary  trustee  of  a  vassal  was  held  to  have  adopted  certain  feu* 
rights^  and  urns  found  liable^  qua  trustee^for  subsequent  fm-dutiesj 
and  other  prestations  of  afeU'Contract  entered  into  by  the  superior 
with  the  trustee^ s  author. 

NarratiTe.  The  question  betwixt  these  parties  was,  whether  there  were  suffi- 
cient grounds  for  holding  that  Mr  Grieve,  as  trustee  for  the  credi- 
tors of  Mr  James  Scott,  late  merchant  in  Leith,  had  adopted  certain 
feus  belonging  to  his  author,  Mr  Scott,  which  were  held  of  the  Mar- 
quis of  Abercorn  as  superior.  The  alleged  acts  of  adoption  of  the 
feus  are  fully  stated  in  the  interlocutor  of  the  Lord  Ordinary, 
adhered  to  by  the  Court;  and  the  principles  and  authorities  upon 
which  the  trustee  was  held  to  have  adopted  the  feus  are  stated  in  the 
relative  note  issued  by  his  Lordship. 

The  summons  concluded,  that  '  the  said  John  Grieve,  defender, 

<  is  liable  in  payment  to  the  pursuer  of  the  whole  arrears  of  feu- 

<  duty  payable  out  of  the  eleven  lots  of  ground  above  described,' 
with  interest  from  the  date  of  citation ;  and  also  is  bound  and 
obliged  to  build  a  house  or  houses  upon  each  of  the  said  five  lote  of 
the  town-park,  of  sufficient  value  to  be  a  full  and  ample  security  for 
the  feu-duty  payable  thereupon ;  2dly,  That  the  defenders  should 
be  ordained  to  pay  the  feu-duty  past  due ;  and,  ddly.  That  he  ought 
to  be  ordained  to  build,  within  such  reasonable  and  short  period  as 
our  said  Lords  may  think  proper,  a  house  or  houses  upon  each  of 
the  said  five  lots  of  the  town-park,  of  sufficient  value  to  be  a  full 
and  ample  security  for  the  feu-duty  payable  thereupon. 

The  interlocutor  of  the  Lord  Ordinary  was  in  these  terms : 
Lord  Ordi-         <  The  Lord  Ordinary  having  considered  the  closed  record,  and 
ii^'utor.  ^^^^'    *  heard  parties'  procurators  thereon,  and  made  avisandum,  Finds  it 

<  admitted  that  James  Scott,  the  defender's  author  and  constituent, 

<  stood  infeft  on  the  eleven  feu-charters  recited  in  the  summons : 

<  Finds  it  admitted,  under  the  11th  article  of  the  condescendence, 

<  that  the  said  James  Scott  was  in  full  possession  of  all  the  lots  of 
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gronnd  comprehended  in  the  said  charters,  and  that  the  addi-  16  Dec.  1835. 
tional  ground  acquired  under  the  five  latest  charters  was  possess-     ^^^V*^^ 
ed  as  an  addition  to  the  villa  previously  formed  by  the  name  Ate?"orn°&c. 
of  HawthornbraBj  and,  *  along  with  the  ground  previously  feued,  v.  Gdeve. 
'  was  thenceforth  known  by  that  name :'    Finds  that  the  disposi-  Lj^J~3rdi. 
tion  executed  by  the  said  James  Scott,  in  favour  of  the  pre-  nary's  Inter- 
sent  defender,  did  clearly  comprehend  the  whole  grounds  so  pos-  ^**^"*°*'- 
sessed,  as  well  those  conveyed  by  the  last  five  charters,  as  those 
conveyed  by  the  six  first  charters,  with  reference  to  the  descrip- 
tions therein  contained :  Finds  it  admitted  that  the  defender  ac- 
cepted of  the  said  disposition,  took  infeftment  on  the  precept 
therein  expressed,  and  entered  into  possession  of  all  the  subjects 
comprehended  therein :  finds,  that  by  such  acceptance,  infeftment 
and  possession,  the  said  defender,  for  himself  and  th^  creditors  for 
whom  he  acts,  must  be  held  to  have  fully  adopted,  as  the  assignee 
of  the  said  James  Scott,  the  feu-contracts  established  by  the  said 
charters  in  the  person  of  the  said  James  Scott,  with  all  their  bene- 
fits and  burdens :  and  finds  that  it  is  irrelevant,  in  this  question 
with  the  superior,  to  inquire  how  far  the  infeftment  so  taken  was 
in  all  respects  feudally  effectual  or  complete,  or  not :  finds,  that 
the  said  defender,  having  so  adopted  the  contracts  of  feu  under 
which  the  said  James  Scott  possessed  the  property  in  question,  is 
bound  to  give  implement  of  the  conditions  and  obligations  thereof, 
so  far  as  concluded  for  in  this  action,  and  is  not  entitled  now  to 
reftite  or  reject  any  part  of  the  subjects  of  feu  included  therein 
against  the  will  of  the  superior :  Therefore  repels  the  defences,  and 
decerns  in  terms  of  the  libel ;  reserving  to  the  defender  his  relief, 
not  only  against  all  the  funds  of  the  trust  that  may  be  in  his  pos- 
session, but  also  against  all  the  creditors  acceding  to  the  trust,  and 
the  said  James  Scott;  and  to  them  their  defences  as  accords;  but 
finds  no  expenses  due.' 

N^e, — ^  The  Lord  Ordinary  must  now  assume  it  to  be  fixed  law, 
that  a  party  who  holds  a  subject  in  feu  by  feu-charter  cannot  re- 
fute the  feu,  invito  domino;  Dec*  16.  1834,  Hunter  v.  Boog. 
Scott,  therefore,  could  not  throw  back  any  part  of  the  feus  in 
question  on  the  superior. 

^  The  Lord  Ordinary  farther  holds  it  to  be  a  well-settled  general 
rule  of  law,  that  where  a  bankrupt  *  has  an  interest  in  any  pro^ 
'  gpeetive  contract^  the  creditors  may  be  called  upon,  either  to  under^- 

*  take  his  part,  or  to  abandon  the  contract,  leaving  his  estate  ex- 

*  posed  to  a  claim  of  damages  ;*  Bell^  ii.  413«  If  therefore  the 
defender  had  merely  accepted  of  a  general  disposition  from  Scott, 
the  pursuer  might  have  called  on  him  either  to  undertake  the  bur- 
dens and  obligations  in  the  feu-charters,  or  to  abandon  the  subjects 
of  them ;  and  if  he  had  declared  his  resolution  to  adopt  the  con- 
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Note. 


^  tracts  involved  in  these  charters,  and  had  taken  and  held  for  a 

<  length  of  time  possession  of  the  subjects  of  them,  it  seems  inevi- 
'  tabiy  to  follow,  that  he  could  not  afterwards  have  refused  to  im- 

*  plement  the  obligations  imposed  by  them. 

<  But  where,  instead  of  a  ^en^o/ disposition,  the  defender  has  ac- 

*  cepted  of  a  special  disposition,  w  hich,  by  the  description  of  the 
^  subjects,  with  reference  to  the  two  plans  by  Patersori  as  to  the^r^^ 

*  six  feus,  and  by  Leslie  as  to  the  subsequent  jSve  feus,  and,  as  ad- 

<  mittedon  the  record,  did  certainly  comprehend  all  the  eleven  par- 

<  eels,  and  has  taken  infeftment  on  that  disposition,  and  during  a 

*  long  period  exercised  all  acts  of  possession,  the  Lord  Ordinary 

*  must  be  of  opinion,  that  he  effectually  made  his  choice,  and  can-* 

<  not  now  throw  any  part  of  the  feus  back  on  the  superior.     The 

*  cases  decided  in  regard  to  leases  settle  the  general  principle  as  to 

*  the  effect  of  a  trustee  for  creditors  taking  up  the  real  property  6f 

*  the  bankrupt,  involving  onerous  obligations  to  third  parties ;  Cuthil 

*  v.  Jeffrey,  Nov.  21.  1818,  &c.     But  the  case  of  Kirkland  and 

*  Sharpe  v.  Gibson,  May  17.  1831,  is  directly  in  point  as  to  feu* 
^  rights ;  and  the  Lord  Ordinary  must  consider  the  case  of  MitcheU's 

*  Trustees  v.  Pearson,  &c.  Jan.  23.  1834,  &s  having  been  decided 

<  on  its  special  circumstances,  and  not  at  all  as  intended  to  alter  or 

*  depart  from  the  principle  held  in  the  case  of  Kirkland. 

*  It  farther  appears  very  clear  to  the  Lord  Ordinary,  that  it  is 

*  nothing  at  all  to  the  purpose  in  such  a  question  to  say,  that  in 

*  strict  feudal  correctness  the  defender's  sasine  might  be  liable  to 

<  objections  in  the  form  of  it.     The  question  is,  whedier  he  intend- 

*  ed  to  take  up  the  whole  rights  in  the  bankrupt,  and  did  take  full 
^  possession  on  the  title  by  infeftment,  which  he  deemed  sufficient  ? 

*  For  any  other  purpose,  if  the  title  was  defective,  he  could  have  got 

<  it  perfected  at  any  time. 

*  If  the  defences  are  not  good,  the  Lord  Ordinary  sees  no  other 

<  course  but  to  give  decree  in  terms  of  the  libel,  with  a  full  reser* 
^  vation  of  the  defender's  relief.     If  he  has  funds  of  the  trust,  no 

<  matter  whether  derived  from  this  property  or  not,  they  must  be 

<  answerable.     If  he  has  not  funds,  or  has  parted  with  what  he  had, 

<  every  creditor  acceding  must,  according  to  the  Lord  Ordinary's 

<  present  opinion,  be  liable  in  relief;  and,  in  general,  he  can  see 

<  no  cause  for  doubting  that  he  will  make  his  relief  effectual.     But, 

<  at  any  rate,  he  thinks  that  the  right  of  the  superior  cannot  be  pre- 

*  judiced  by  any  question  of  that  kind. 

<  There  is  no  question  of  interest  involved,  the  summons  only 
*- concluding  for  interest  from  the  date  of  citation.' 

The  defender  reclaimed  on  the  merits,  as  did  also  the  pursuers 
against  tlie  finding  of  no  expenses. 
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Dean  ofPae.  for  tlie  pursuers,  stated,  that  they  had  do  intention  16  Dec.  1835. 
to  force  the  defender  to  build  at  any  period  inconveniently  early.       ^^"^V^^ 

Marquis  of 
Abercorn,  &g. 

Lcrd  Jiutice-ClerL — I  can  have  no  doubt  as  to  the  soundness  of  v.  Grieve. 
the  iuterlocntor  in  its  general  result,  more  especially  as  it  has  now  opinion  of 
been  stated  from  the  bar,  that  the  pursuers  have  no  intention  of  Court. 
forcing  this  party  to  build  at  any  period  inconveniently  early,  nor 
in  any  manner  otherwise  than  may  be  sufficient  to  secure  the  Mar- 
quis in  payment  of  the  feu-duties.  Here  the  trustee  accepts,  and 
had  in  Lis  person  a  right  to  these  feus,  drew  the  rents,  attempted 
to  sell ;  indeed,  does  every  thing  indicative  of  possession  and  adop- 
tion of  die  feu*right8.  The  cases  referred  to  are  conclusive,  and 
were  decided  upon  the  principle,  quo  animo  did  the  party  inter- 
fere. In  the  ease  of  Pearson  especially,  we  held  that  Mr  Kin- 
caid  Mackenzie,  the  trustee,  had  done  nothing  to  shew  his  accep- 
tance, nor  declared  his  intention  to  possess  the  feu-right  for  the 
creditors.  We  were  satisfied  that  he  never  formally  accepted.  But 
here  there  are  distinct  acts  of  taking  possession,  and  adoption  of  the 
fen-rights. 

L^ord  Glenlee  concurred.  Grieve  is  liable  in  all  that  could  have 
been  demanded  of  Scott  himself.  The  superior  has  a  right  by  a 
personal  action  to  recover  the  feu-duties,  and  the  defender  is  liable 
personally,  qua  trustee.  I  thought  in  Pearson's  case  that  there 
was  not  the  least  evidence  or  pretence  for  sayfng  that  Kincaid 
Mackenzie  ever  did  any  thing  to  adopt  the  feu,  or  to  make  himself 
liable  to  be  forced  to  fulfil  the  contract.  Here,  however,  the  spe- 
cies facti  to  be  gathered  from  the  record  lead  me  to  a  precisely 
opposite  conclusion  in  this  case,  and  I  incline  to  hold  that  the 
interlocutor  is  upon  the  whole  correct.  There  is  no  harm  in  agree- 
ing to  it  as  it  stands. 

Lord  Medwyn, — I  entirely  concur.  In  looking  to  the  conclu- 
sions of  the  summons,  we  must  take  into  view  the  declared  inten- 
tion of  the  superior,  not  to  force  the  defender  to  proceed  to  erect 
buildings  at  any  inconvenient  period ;  and  if  the  time  could  be  now 
fixed,  at  the  expiry  of  which  the  defender  should  be  obliged  to 
build,  there  can  be  no  objection  to  this  part  of  the  interlocutor. 

Upon  the  merits:  the  case  may  no  doubt  be  important  to  the 
parties,  but  not  so  to  the  law,  considering  that  the  cases  referred 
to  clearly  settle  the  principle  applicable  to  circumstances  such  as 
occurred  in  the  present  case.  There  was  possession, — drawing 
rents, — an  attempt  to  sell, — and  infeftment  taken,  which,  though  it 
might  not  have  been  good  with  a  third  party,  affords  at  least  suffi- 
cient indication  of  the  pursuer's  intention  to  get  possession,  and 
that  he  did  get  possession.  In  Kirkiand's  case  there  was  infeftment, 
and  something  indicative  of  intention  to  come  into  the  right  of  the 
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16  Dec.  1835.  vassal.     In  short,  if  Grieve  intended  to  put  liimself  in  Scott's  place, 

^"^{"^    he  necessarily  incurred  the  same  responsibilities.    The  circumstance 

Ar>e?corn**  Ac.  °^  there  not  having  been  a  sequestration  of  Scott's  estate  makes 

V.  Grieve.       the  case  Stronger  against  Grieve ;  for  by  voluntarily  undertaking 

and  acting  under  Scott's  mandate,  and  taking  possession,  he  gave 

the  clearest  indication  of  his  intention  to  adopt  the  feu-rights. 

Lord  Meaduwbank  concurred. 

The  Cmtrt  pronounced  this  interlocutor :  *  The  Lords  having  con- 

*  sidered  this  note,  with  the  other  proceedings,  and  heard  counsel 

<  thereon,  and  having  also  considered  the  reclaiming  note  for  the 

<  pursuers,  on  the  question  of  expenses,  adhere  to  the  interlocutor  on 

<  the  merits,  and  refuse  the  note  for  the  defenders;  but  find  the  pur- 

*  Buers  entitled  to  expenses ;  and  remit  to  the  Lord  Ordinary  to 

*  proceed  accordingly,  and  also  to  receive  a  minute  for  the  pursuer^ 
^  stating  within  what  period  he  craves  decree  for  building  a  bouse 
'  or  houses  on  the  premises  in  question  *.' 

Lord  Ordinary,  Moncreiff.  Act.  Dean  of  Fac»  (HopctJ  and  Marshall,  Alt. 

Fvnytk  and  P^er,       J,  ^  C,  Naime,  W.S.  and  Andrew  Grievct  W.S.  Agents. 
T.  Clerk. 

R. 


SECOND  DIVISION. 


No.  XLIIL 


letli  December  1835. 


DONALD  SMITH,  Manager  of  the  Western  Bank  of 

Scotland, 
against 

WILLIAM  MITCHELL. 


Jurisdiction. — Nobile  Officium. — The  pursuer  in  an  action/or 
damages  having^  during  the  dependence  of  the  action^  printed^  and 
not  having  taken  due  means  to  prevent  the  distribution  of  a  state'' 
ment  alleged  by  the  defender  to  be  false  and  injurious^  and  likely 
to  create  a  prejudice  against  him  in  the  depending  action^  and 
some  of  the  copies  of  the  statement  having  got  into  circulation^  the 
Courtf  on  a  petition  and  complaint  by  the  defender^  ordained,  Ist, 
That  the  copies  of  the  statement  should  be  sealed  up^  and  their  fur^ 

*  The  cause  was  enrolled  before  the  Lord  Ordinary,  who  pronounced  this  far- 
ther interlocutor :  '  Having  considered  the  foregoing  minute  for  the  pursuers,  and 
'  heard  counsei  for  the  parties,  finds,  That  the  defender  is  bound  to  implement 
'  the  conclusions  of  the  summons  as  to  building  within  five  years,  and  decerns 
'  accordingly;  and,  in  terms  of  the  interlocutor  of  the  Inner-House,  finds  the  pur* 
'  fcuers  entitled  to  expenses,'  &c. 
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their  circulation  interdicted;  and^  2d,  TTie  record  having  been  com-  16  Dec.  1635. 
pleied,  the  whole  copies  were  ordered  to  be  destroyed^  and  the  defender     ^"^v^ 

^..^  *  !•  jr  I    .  Smith  V,  Mii- 

jowm  liable  m  expenses.  ^i^^H 

SEgusL  of  the  case,  John  Miller,  petitioner  and  complainer,  re- 
ported vol.  X,  p.  4i6,  7th  March  1835.  A  record  was  made  up, 
ifl  which  the  circulation  of  some  copies  of  the  statement  was  admit- 
ted to  have  been  done  unintentionally. 

The  Court  <  sustain  the  complaint ;  ordain  all  the  copies  of  the  Judgment. 
^  memorial  in  question  now  remaining  under  seal  to  be  destroyed,  at 
'  the  sight  of  the  agents  for  the  parties,  and  decern  ;  find,  in  the 
'  circumstances,  that  it  is  unnecessary  any  censure,  further  than  to 
<  subject  the  respondent  in  the  payment  of  the  expenses  of  process.' 

Lord  Ordinary,  Cockhum,         Tot  Coroplainer.  P.  Robertson  aod  Wm.  Belt.  For 

ReapondeDts,  Penney.     Graham  jf  Anderton,  W.  S.  and  Jame*  /.  SmUh,  S.S.C. 


A  genu.         7.  Clerk. 


R. 


FIRST  DIVISION, 

No.  XLIV.  17/A  December  1835. 

ALEXANDCR  FRASER  and  MANDATARY 

against 

JOHN  ERASER'S  TRUSTEES. 

Marriage-Contract. — Construction. — Words  in  a  marriage^ 
eonirad  held  not  to  import  a  general  conveyance  by  the  husband  to 
the  children^  but  to  limit  t/ie  conveyance  to  a  specific  sum  therein 
mentiomed. 

By  contract  of  marriage  (1771)  between  John  Eraser  and  Mar-  Narrative. 
garet  Bowie,  he  bound  and  obliged  <  him,  his  heirs  and  successors, 

*  to  ware  out  and  bestow,  employ  and  secure  upon  land,  annualrent, 
'  or  other  sufficient  security,  the  sum  of  L.500  sterling  money  of 
'  his  own  proper  means  and  effects,  witli  the  sum  of  L.500  money 
^  foresaid,  being  the  tocher  under  written,  extending  in  haill  to  the 
'  sum  of  L.1000  sterling,  to  and  in  favours  of  himself  and  the  said 

*  Margaret  Bowie,  his  future  spouse,  and  longest  liver  of  them  two, 

*  in  conjunct  fee  and  liferent,  for  the  said  Margaret  Bowie,  her  life- 

TOL.  XI.  K 
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Fnuer  and 
Mandatary  » 
Fraser's  Trus- 
tees. 

Narrative. 


rent  use  allenarly,  and  to  the  children  to  be  procreated  betwixt 
him  and  her  in  fee ;  and  how  oft  the  said  sum  of  L.1000,  money 
foresaid,  or  any  part  thereof,  shall  happen  to  be  uplifted,  the  said 
John  Eraser  binds  and  obliges  himself  to  employ  and  secure  the 
same  of  new  again,  in  the  terms  above  specified/      There  was 

then  an  obligation  to  pay  to  Margaret  Bowie,  in  case  of  survivance, 
L.50  sterling,  as  the  yearly  annualrent  effeiring  and  correspond- 
ing to  the  said  principal  sum  of  L.  1000,  or  such  an  yearly  annual- 
rent  as  by  the  law  for  the  time  shall  effeir  and  correspond  thereto.' 

This  obligation  was  followed  by  a  clause  in  these  terms :  ^  And 
sicklike,  the  said  John  Eraser  hereby  dispones  and  assigns  to  the 
said  Margaret  Bowie,  his  future  spouse,  under  the  conditions  and 
provisions  after  mentioned,  in  case  she  survive  him,  all  goods, 
gear,  debts,  sums  of  money,  both  heritable  and  moveable,  house- 
hold plenishing,  heirship  moveables  included,  and  others  whatso- 
ever pertaining  or  belonging  to  him,  or  that  shall  happen  to  be 
resting  to  him  at  the  time  of  his  death,  or  that  shfill  fall  under  his 
executry.  And  in  case  his  said  future  spouse  shall  survive  him, 
he  hereby  nominates  her  his  sole  executrix  and  universal  lega- 
trix/     There  was  then  a  provision  that  Margaret  Bowie  should 

maintain  and  educate  the  children,  after  which  the  clauses  foUow- 

ng :  ^  And  it  is  hereby  provided  and  declared,  that  the  aforesaid 
sum  of  L.1000  sterling,  or  whatever  the  said  John  Eraser  shall 
die  possessed  of,  shall  be  divided  among  the  said  children,  in  such 
proportions,  and  at  whatever  time  the  said  Margaret  Bowie  shall 
think  proper.      And  it  is  further  provided  and  declared,  that  in 
case  the  said  John  Eraser  shall  happen  to  survive  his  said  spouse, 
and  that  there  be  a  child  or  children  existing  of  the  marriage  at 
the  time,  aad  that  he  marry  a  second  wife,  the  foresaid  sum  of 
1^.1000  shall  not  be  affectable  with  the  debts  or  deeds  of  the  said 
John  Eraser,  but  shall  wholly  belong  to  the  Ishildren  of  this  mar- 
riage ;  and  he  hereby  binds  and  obliges  himself  to  lay  out  the  in- 
terest of  the  aforesaid  sum  upon  their  maintenance  and  edacadon. 
In  like  manner  it  is  also  provided,  that  in  case  the  said  Margaret 
Bowie  shall  happen  to  survive   her  future   husband,    and  shall 
marry  again,  in  that  case  her  jointure  of  L.50  sterling,  provided 
by  this  contract,  is  hereby  restricted  to  the  sum  of  L.25  sterling 
yearly,  and  that  only  in  full  of  all  she  can  ask  or  olaim  in  virtue 
of  this  contract,  unless  there  be  no  children  existing  of  this  mar- 
riage at  the  time  of  her  marrying  a  second  husband,  then  and  in  that 
case  she  shall  be  entitled  to  the  whole  household  furniture*     And 
it  is  hereby  declared,  that  in  case  the  said  Margaret  Bowie  shall 
marry  a  second  husband,  she  shall  forfeit  all  right  or  title  to  the 
management  or  division  of  the  means  and  effects  of  the  said  John 
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*  Fitwr,  her  bn^band  :  Exceptiog  only,  that  in  case  there  be  no  1''  l^c-  l^^Si 

*  ebildren  existing;  of  this  marriage  at  the  dissdlntion  thereof,  then  p^'^^^^T^ 

<  aid  id  that  event  the  said  Margaret  Bowie  shall  have  full  power  Mandatary  v. 

*  and  liberty  to  convey  and  dispone  to  Robert  Bolrie,  her  brother-  ^"•*''*" 
^gennao,  or  his  heirs^  or  to  Jean  Fraser,  sister  to  the  said  John      

<  Fnaetf  mr  to  the  heirs  whatsoever  of  the  said  John  Fraser,  the  ^arntiTc. 

*  Me  or  other  of  them,  as  shall  appear  to  her  most  deserving,  all  the 

<  means  and  effects^  both  heritable  and  moveable,  that  shall  happen 
'  to  q>pertaiii  and  belong  to  the  said  John  Fraser  at  the  time  of 
'  his  death*'  These  clauses  were  followed  by  a  conveyance  by  the 
wife  of  the  tocher  of  L.500  to  the  husband,  and  also  a  conveyance 
to  him  of  all  debts,  goods,  gear,  heritable  and  moveable,  resting  and 
behmgiog  to  her  at  the  time  of  her  decease.  Margaret  Bowie 
£ed  in  1801,  leaving  three  children,  Alexander,  (the  pursuer,) 
JdiD,  (who  died  in  181 1,)  and  Jean,  now  Mrs  Hogg.  John  Fraser, 
the  father,  died  in  1827,  having  executed  a  trust-settlement  of  his 
whole  means  and  estate,  heritable  and  moveable,  (which  were  con- 
siderable,) in  &vour  of  the  defenders,  for  the  benefit  of  the  children 
of  Mrs  Hogg. 

The  pursuer  raised  an  action  of  declarator  and  reduction,  con* 
taining  various  oondusions,  to  which  it  is  unnecessary  to  advert. 
Aecordiog  to  the  respective  pleas  and  admissions  of  the  parties,  the 
only  question  under  consideration  was  simply,  whether  the  con-' 
tnu;t  of  marriage  imported  (as  contended  for  by  the  pursuer)  a  ge^ 
nend  conveyance  of  the  whole  means  and  estate  acquired  and  to  be 
acquired  by  John  Fraser  during  his  life  to  the  children  of  the  mar- 
riage, or  whether  (as  contended  for  by  the  defenders)  there  was  do 
farther  right  whatever  conferred  by  that  contract,  in  the  case  of 
John  Fraser  surviving  his  wife,  upon  the  children,  beyond  a  mere 
spes  aueceasionis  in  a  sum  of  L.1000  at  John  Fraser's  death,  ex- 
cept in  the  event  of  his  entering  into  a  second  marriage. 

The  contract  made  no  providon  as  to  legitlm,  and  the  defender 
did  not  dispute  the  pursuer's  claim  to  it. 

The  Lord  Ordinary  ordered  cases,  and  made  avisandum  there- 
with to  the  Court 

ZAfrd  Balgray, — I  never  saw  a  clearer  case.  Here  was  an  ante-  Opinion  of 
nuptial  contract  of  marriage,  and  the  parties  were  entitled  to  enter  ^"^ 
into  any  conditions  and  prorisions  thej  chose.  I  can  make  no  more 
of  the  matter  than  that  The  original  obligation  was  to  stock  out 
this  L.1000,  in  the  same  way  as  is  done  in  all  contracts.  I  never 
saw  a  contract  between  parties  similarly  situated  drawii  in  any  other 
terms.  Then,  on  the  death  of  either,  the  survivor  is  to  enjoy  the 
whole  the  other  shall  die  possessed  of,  excepting  this  L.IOOO,  which 
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17  Dec.  1835.  is  to  be  Iiferented  by  the  wife  if  she  survives ;  and  if  the  husband 
^■"^v^^    survives,  the  L.1000  is  to  become  vested  in  the  children  in  case  he 

MMdatary  o.  ^^''  marry  a  second  wife.     It  is  all  fair  and  correct  out  and  oat 

Frfu)er*8  Tnit-      Lord  President. — I  am  of  the  same  opinion. 

*** Lord  Mackenzie. — I  am  of  the  same  opinion.    All  has  been  made 

of  the  matter  by  the  pursuer  that  can  be  made  of  it ;  but  his  argu- 
ment just  comes  to  this,  that  there  is  an  attempt  to  construe  the 
deed  to  serve  his  purpose,  without  any  expression  to  warrant  such 
a  construction.  It  is  contended  that  the  children  are  to  have  a  right 
to  the  whole  fortune  of  their  father,  not  merely  what  he  was  pos- 
sessed of  at  the  time  of  the  contract,  but  ail  his  acquisitions  till  his 
death  ;  and  yet  there  is  not  one  syllable  to  this  effect  from  beginning 
to  end  of  the  contract  Something  is  said  about  the  wife's  fortune 
creating  reciprocity :  there  is  not  even  the  appearance  of  reciprocity. 
There  is  not  the  least  shadow  of  authority  for  such  a  construction 
as  that  which  is  contended  for. 

Lord  Gillies, — There  is  not  one  word  in  the  contract  to  warrant 
the  pursuer's  construction ;  but  more  than  that,  even  the  L.1000  is 
only  absolutely  secured  to  the  children  if  he  married  a  second  time. 
Any  thing  further  is  left  entirely  to  his  natural  affection.  It  might 
naturally  have  been  supposed  he  would  leave  the  whole  of  his  for- 
tune among  his  children ;  but  there  was  a  mistake  as  to  that :  he  has 
not  done  so ;  and  if  he  has  disappointed  one  of  them  unreasonably, 
there  is  no  help  for  that 

The  Court  then  pronounced  this  interlocutor :  <  The  Lords  having 

*  considered  the  cases  for  the  parties,  and  heard  their  counsel,  find, 

<  that  under  the  contract  of  marriage  betwixt  the  deceased  John 

<  Eraser  and  his  wife,  the  pursuer  is  only  entitled  to  a  share  of  the 

<  special  provision  of  L.1000  therein  mentioned,  and  find  that  he  is 

<  also  entitled  to  his  legitim ;  and  with  these  findings,  remit  to  the 

<  Lord  Ordinary  to  apply  the  same,  and  to  dispose  of  what  remains 

<  of  the  cause,  and  of  all  question  and  claims  of  expenses,  as  shall 

*  appear  to  him  to  be  just 

Lord  Ordinary,  Cockhum.         Act.  Shaw*         Alt.  Chtisiison,        John  CuUen,  W.S. 
Pursuer's  Agent.      E.  j-  A.  M'MiUarh  W.S.  Defenders'  Agents.       />.  Clerk. 

c. 


Judgment. 
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SECOND  DIVISION. 

No.  XLV.  19th  December  1835. 

PETER  GAVIN  and  SON 
against 

JOHN  STALKER. 

Process. — Jurisdiction. — Stat.  11.  Geo.  IV.  &  1.  Will.  IV. 
c.  69,  §  40. — A  party  having  raised  an  action  before  the  Court  ofSes^ 
nm  against  the  owner ^  ship^s-husband  and  agent  of  a  vessel^  for  re^ 
pairs^fomishings  and  painting^  and  the  summons  having  been  signed^ 
passed  the  signet,  paid  fee-fund  dues,  and  been  called  as  an  ordinary 
adtion^-^found,  that  it  was  a  maritime  cause,  and  that  the  action 
must  be  dismissed,  in  respect  the  regulations  of  11,  Geo.  IV.  and  \. 
WHL  IV.  c.  69,  §  40,  had  not  been  observed. 

Gavin  and  Son  raised  a  sammons,  setting  fortb,  tbat  in  1885)  NamtiTe. 
<  they  were  employed  by  Turner,  master  of  the  Maid  of  Islay 

*  steam-boat,  then  lying  at  Leitb  and  Newhaven,  and  now  on  tbe 

*  passage  between  Newbaven  and  Dandee,  and  by  Sword,  ship- 
'  agent  at  Leitb,  then  acting  as  agent  or  ship's-busband  for  tbe  said 
'  steam-boat,  to  make  repairs  and  furnishings  to  and  painting  upon 

*  the  said  ressel :  That  these  repairs  and  furnishings  and  painting 

*  so  made,  upon  the  orders  and  authority  of  Turner  and  Sword, 

*  amounted  to  L.4d :  1 1 :  2 :  That  John  Stalker  was,  at  the  time 

*  when  the  repairs,  furnishings  and  painting  were  so  ordered  and 

*  made,  the  owner  or  joint-owner  of  the  vessel,  or  was  otherwise 

*  the  constitaent  of  Turner  and  Sword,  and  as  such  liable ;'  and 
concluding  agunst  Stalker,  Turner  and  Sword  for  the  amount. 

The  summons  was  signed,  passed  the  signet,  was  executed,  and 
called  as  an  ordinary  (mercantile)  cause  in  the  Court  of  Session. 

The  defenders  pleaded,  as  a  preliminary  defence,  that  this  being 
a  maritime  cause,  the  action  ought  to  be  dismissed,  in  respect  it  had 
not  been  brought  into  Court  conform  to  the  regulations  of  1 1.  Geo. 
IV.  and  1.  Will.  IV.  c.  69,  §  40,  the  summons  not  having  been 
subscribed  by  a  Clerk  of  Session,  having  passed  the  signet  and  paid 
fee  fund-dues,  and  more  especially  as,  by  the  mode  adopted,  the 
defenders  had  been  excluded  from  the  privilege  of  caution  provided 
by  5  23.  of  the  1.  Will  IV. 

The  Lord  Ordinary  having  heard  parties,  appointed  them  to  lodge 
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Pursuer's 
Note  of 
Authorities. 


19  Dec.  1835.  a  uote  of  autborities  relied  on  by  them,  and  thereafter  reported  the 
^''^V"^^    cause  to  the  Court 

Gavin  and 
Son  0.  Stalker. 

The  pursuer  cited — 

lBt|  Acts  of  Pabliament. — I68I9  a  16;  1.  and  2.  Geo.  IV. 
c.  39,  §  1. 

2d,  Institutional  Writsrs.  —  Banli*  4.  12.  §  4;  Erskine, 
(Ivory,)  1.  3.  §  33,  34,  an(l  note;  1.  Bell,  497. 

3d,  Miscellaneous  Writers. — Smi^'s  Maritime  Practice, 
cap.  4.  p.  19 ;  Karnes's  Law  Tracts,  p.  233, 
.'  4th9  DECisfioNS.*-i-See  Ivory's  note,  ut  supra* 
.  dth,  Dicta  of  Judges. — See  Campbell,  8th  July  1765,  M.  7860  ; 
Stephen^  1 0th  Feb.  176),  M.  7515;  Kennedy,  28th  June  1705, 
M.  7508;  Grabam»  28th  March  1807,  M.  7510;  Ritchie,  5th  July 
1780,  U.  7529. 

6th,  Gases  shewing  practice  of  Court  of  Session.— Men- 
zies  and  Goalen  t;.  Kerr,  22d  Feb.  1805,  1.  Bell,  421 ;  Ogilvy  v. 
Brown,  1.  Jan.  1805 ;.  Stewart  v.  Hall,  10th  Nor.  1819^  2.  Dow,  29. 


Defenders* 
Note  of 
Authorities. 


The  defender!  cited — 

Stat.  1681,  c.  16 ;  1.  and  2.  Geo.  IV.  c.  39,  §  1 ;  1.  Erik.  3. 88; 
1.  Bell,  496,  622;  Bell's  Principles,  p.  107;  Balfour's  Piactics^ 
p.  630 ;  Boyd's  Judicial  Proceedings,  p.  8,  &a ;  2.  Hume  on  Cnmes, 
85 ;  Cases  of  Campbell,  Stephen,  Kennedy ;  Clark  v.  Robertson, 
8th  Aug.  1783,  M.  7582;  Balderiton  v.  Galloway,  14tb  Feb.  1798i 
M.  7535 ;  Menzies  and  Goalen,  and  M^Kinnon  t^.  M^Leod,  9tk  July 
1828^  (6.  Shaw,  1 108) ;  see  Judges'  Speeches  in  that  case. 


Lord  Jeffrey  reported  the  case. 


Judgment. 


After  hearing  counsel^  the  Courtf  unanimously  considering  that 
the  cause  was  of  a  maritime  nature,  held  that  the  Lord  Ordinary 
must  dismiss  the  actton,  fts  improperly  brought,  and  that  they  could 
not  now  sanction  the  signing  of  this  summons  by  a  Clerk  of  Session^ 
with  the  view  of  remedying  the  non-»compliance  with  the  requisites 
of  the  statute. 

Their  Lordships  considered  that  the  case  of  M^Kinnon  v.  M^Leod 
applied* 


Lord  Ordinary^  Jeffrey, 
(JTope,)  and  More. 
T.  Clerk. 


Act.  Sol'Gm,  (Cuninghame.)  Alt  Dekn  rf'Fac* 

X.  M,  Macara,  W.S.  and  S.  JBeveridget  Solicitor,  Agents. 


R. 
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SECOND  DIVISION. 
No.  XLVL  I9th  Deoemher  1889. 

GEORGE  TULLOCH 

against 

LADY  WILLOUGHBY  D'ERESBY  and  HUSBAND. 

Competition. — Poinding. — Landlord  and  Tenant. — Sequel 
of  the  case  reported  in  F.  C,  19th  June  1834,  rol.  iz.  The  cause 
h&Ying  been  remitted  to  Lord  Moncreiff,  in  terms  of  the  interlocutor 
of  the  Court  of  the  above  date,  his  Lordship  pronounced  the  follow- 
ing interlocutor,  adding  a  note  : 
<  The  Lord  Ordinary,  to  whom  this  case  has  been  specially  re- 

*  mitted,  having  again  considered  the  closed  record,  with  the  inter- 
'  locator  of  the  Court,  and  heard  parties'  procurators  thereon,  .and 
'  made  avisandum,  finds,  that  the  defenders  had  a  right  of  preference 

*  for  the  current  rent,  and  so  far  sustains  the  defences,  and  assoil* 

<  zies  the  defenders,  and  decerns :  finds  of  new,  in  terms  of  the  in* 

<  terloctttor  of  the  Court,  that  the  defenders  have  no  preference  for 

*  arrears  of  rent,  and  reduces  the  decree  under  challenge,  in  so  far 

*  as  it  sustains  any  such  claim  of  preference  for  arrears,  and  decerns 

<  accordingly ;  and,  further,  in  respect  of  the  said  interlocutor  of 
( the  Court,  finds  that  the  defenders  are  entirely  excluded  from  any 
'  daim  whatever  for  the  arrears  of  rent  in  compedtion  with  the  pur- 

<  sner  as  a  poinding  creditor ;  reduces,  decerns  and  declares  to  this 
^  effect ;  finds  expenses  due  to  the  pursuer,  and  remits  the  account, 
^  when  lodged,  to  the  Auditor  to  be  taxed/ 

Note. — ^  The  Lord  Ordinary  fears  he  does  not  fully  understand 

*  thi  principles  of  the  judgment  of  the  Court  in  this  case.    He  can- 

*  not  see  his  way  clearly  through  the  judgments  in  this  case,  and 

*  in  those  of  Tullisv.  White,  June  18*  1817;  Samson  v.  M'Govan, 
<May  15.  1822;  Campbell's  Trustees  t;.  Paul,  Jan.  13.  1835— 
^  (See  especially  Lord  Balgray's  opinion.)  But  it  appears  to  him, 

*  that  if  Uie  landlady,  in  this  case,  has  no  preference  by  her  pro- 

*  oeedings,  she  is  entirely  excluded  in  regard  to  the  arrears,  by  the 
'  pursuer's  poinding,  because  he  cannot  see  any  case  in  the  record 

*  for  raising  the  pari  passu  preference  of  the  bankrupt  statutes.    Ob- 

*  jeetions  to  the  i^dity  of  the  defender's  poinding  are  out  of  the 
'  question,  on  the  judgment  of  the  Court.  But  he  can  discover  no 
<  case  of  bankruptcy  under  the  statutes  to  admit  the  pari  passu  pre- 

*  ference. 
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19  Dec  1835.      <  As  the  pursuer  substantially  prevails  by  this  judgment  and  that 
^'"^V^^    *  of  the  G)urt,  he  is  entitled  to  expenses,  if  the  case  ends  on  this 

D^Ere^by  and  *  interioCUtor/ 

Husband.  Lady  WiUoughby  and  husband  rec/atme^  against  the  interlocu- 

tor, chiefly  on  the  ground  of  expenses  having  been  found  due. 

Judgment.  fhe  Couri  adhered^  in  so  far  as  to  find  expenses  due  to  the  pur- 

suer, subject  to  modification. 

Lord  Ordinary,  Moncreiff.  Act.  Dean  of  Fac.  {Hope* J  Alt.  Httf/ier/Wrcf  and 

G.  Dundas.         Brown  {■  Miller,  W.  S.  and  Dundat  {■  Wilton,  C.  S.  Agents. 

R. 


SECOND  DIVISION. 


No.  XLVII. 


19/A  December  1885. 


KarratiTe. 


Defender's 
Statement. 


WILLIAM  DEMPSTER 
offainst 

WILLIAM  POTTS. 

Mandatary. — Process. — Special  circumstances  in  which   it  uas 
found  that  the  pursuer  of  an  action^  a  Scotchman,  and  proprietor  of 
a  landed  estate  in  Scotland,  who  had  gone  abroad,  was  bound  to 
sist  a  mandatary. 

William  Dempster,  proprietor  of  the  lands  of  Mossend  Green, 
the  annual  rental  of  which  was  L.105|  raised  a  reduction  of  certain 
bonds  and  bills  granted  during  minority  to  the  defender,  William 
Potts,  as  having  been  granted  to  his  lesion,  and  obtained  through 
fraud  and  misrepresentation.  Potts  having  also  raised  against  Demp- 
ster an  action  of  maills  and  duties,  and  an  ordinary  action  upon  one 
of  the  bills,  executed  inhibition  against  the  pursuer. 

Procedure  was  sisted  in  the  maills  and  duties,  and  consignation 
of  the  rents  ordered.  Issues  were  prepared  in  the  reduction,  and 
the  cause  put  down  for  trial  during  the  ensuing  Christmas  recess. 

The  defender  moved  the  Court,  in  November,  to  ordain  the  pur- 
suer to  sist  a  mandatary,  in  respect  that  he  had  gone  to  America, 
after  having  deserted,  in  April  1834,  from  the  Second  Regiment 
of  Life  Guards,  in  which  he  had  enlisted  in  April  1833;  that  be« 
sides  the  obligations  to  the  defender,  the  property  of  the  pursuer 
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bod  b^eik  odnveyed^by  a  di^pKO^idOn  ex  facie  absolute,  to  Mr  Graham,  19  Dec.  1635. 
in  security  of  other  debts;  and  that,  iti  these  circumstances,  the    ^'•^V*^ 
heritable  property  of  the  pursuer  afforded  an  inadequate  security  to  pl^^ 
the  defender  for  payment  of  the  expenses;  and  that,  iti  terms  of 
the  decided  cases,  a  mandatary  ought  to  be  sisted. 

The  pursuer,  in  answers  denied  the  fact  of  desertion  and  absence  Pursuer's 
in  America  animo  remanendi,  and  stated  that  the  rents  consigned 
were  more  than  double  the  interest  of  the  heritable  debt — and  pay- 
ment to  the  defender  was  further  secured  by  his  inhibition ;  that  it 
had  been  already  found  by  the  Lord  Ordinary,  that  the  disposition 
to  Mr  Graham  was  in  fact  merely  a  security  for  debts  contracted,  or 
to  be  contracted,  and  quoad  ultra  a  trust  for  the  grantee,  and  that 
Mr  Grahame  had  granted  a  back-bond  declaratory  of  the  limited 
nature  of  his  title ;  and  he  relied  on  the  general  rule  of  law,  that  a 
pursuer,  an  heritable  proprietor,  when  abroad  without  any  animus 
remanendi,  is  not  bound  to  sist  a  mandatary. 

The  Caitrt  ordered  mutual  minutes,  containing  the  authorities 
relied  on  by  the  parties  respectively. 

It  was  argued  for  the  pursuer,  that  while  the  fact  of  desertion  could  Pursuer's 
not  now  be  disputed,  yet  that  he  had  remained  in  this  country  a 
considerable  time  after  the  alleged  act  of  desertion,  and  had  gone 
to  visit  relations  in  America ;  that  the  security  was  perfectly  ade- 
quate; and  that  a  Scotchman,  proprietor  of  lands  in  Scotland,  does 
not  require  a  mandatary  while  abroad ;  L  Darling^  p.  98,  and  cases  , 
there  cited,  particularly  Earl  of  Marchmont,  7th  June  1716,  (358); 
Smith  V.  Nerval,  24th  May  1828,  (6.  Sh.  852);  Kid  v.  Fer- 
guson and  Walker,  11th  March  1826,  (4.  Sh.  549);  Johnstone  v* 
Jeudwine,  2dd  Jan.  1813,  F.  C ;  Ewing  v.  Hare  and  Glasgow, 
28th  Nov.  1823,  (2.  Sh.  new  ed.,  467);  Lockhart  v.  Ferrier  and 
M'Neil,  22d  Dec.  1832,  (11.  Sh.  236). 

The  defender  founded  on  the  special  circnmstances  as  sufficient  Defender's 
in  this  case  to  render  a  mandatary  for  the  pursuer  necessary.  As  ^^ 
to  the  general  rule,  he  founded  on  Ersk.  iii.  3.  33 ;  Baiik.  iv.  3. 25, 
26 ;  Stuart,  Sd  Feb.  1681,  (353) ;  Hope  v.  Mutter,  10th  June  1797, 
(4646);  Dundas  V.  Ferguson,  20th  July  1780,  (8837);  Davidson 
0.  Elphinstone,  6th  July  1802,  (8842) ;  M<Innes  v.  M^Call,  3d  June 
1813,  {F.  C);  M«Call  v.  Campbell,  17th  Jan.  1822,  (1.  SL  249) ; 
ShaWf  Diffestf  v.  Mandatary;  Smith  v.  Countess  of  Strathmore,  31st 
May  1828,  (6.  Shaw,  903);  Stalker  v.  Railton,  12th  Feb.  1831, 
(9.  Sh.  434);  McNeil  v.  Lockhart,  10th  July  1832,  (10.  Sh.  806) ; 
that  the  pursuer  was  in  the  same  situation  as  a  party  absent  animo  re- 
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19  Dec.  1835.  manendi.     Being  a  deserter  from  his  Majesty's  servicei  he  is  liable, 
^^"^V^^    under  the  Mutiny  Act,  (5.  Gul.  IV.  cap.  5,  §  1 1, 22,)  tosuch  punish- 
Po  ttk'^^^  ^'    "'^"^  ^  ^  court-martial  may  inflict,  and  to  be  branded  on  his  side 
with  the  letter  D. 

Judgment.  The  Court^  in  respect  of  the  special  circumstances  of  this  case, 

found  that  it  was  necessary  that  the  pursuer  should  sist  a  responsible 
mandatary. 

L«rd  Ordinary,  Moncreifi      Act  ff,  J.  Robertson.        Alt  Sandford,      H.  Graham^ 
W.  S.  and  ^.  Mi,  Jnderson,  Solicitor,  Agents.         Mr  RutseOf  Clerk. 
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FIRST  DIVISION. 

No.  XLIX.  Uth  January  1836. 

WILLIAM  THOM 
offainst 

THOMAS  ORAHAME. 

Process — (Jury  Trial.) — Expenses.-^  In  this  case,  see  ante«  KarrattTab 
ToL  z.  App.  J.  S.  p.  60,  an  objection  was  made  to  the  Auditor's  report, 
to  the  effect  that  the  expenses  of  six  of  the  witnesses  for  the  pursuer, 
88  admitted  by  the  Auditor,  should  be  disallowed.  The  pursuer 
bad  nine  witnesses  in  readiness  to  prove  the  expressions  used;  and 
when  the  third  witness  was  examined,  the  defender  intimated  that 
he  did  not  intend  to  lead  evidence,  which  stopped  the  farther  exa- 
mination of  the  pursuer.  The  ground  of  objection  was,  that  if  the 
pnilaer  could  prove  his  case,  so  as  regarded  evidence,  by  three  wit- 
nesses^ he  should  not  have  brought  nine.  To  this  it  was  answered, 
that  the  nine  might  have  been  necessary  if  the  defender  had  led 
evidence.    The  Court  repelled  the  objection.  Judgment. 

Muikerfurd,  for  the  Objector.         Dean  qfFac*  f  Hope, J  contra.        Agents  as  in  for- 
mer report. 

R. 


SECOND  DIVISION. 

No«  L.  14/A  January  1836. 

JAMES  MASON 
Offainst 

Rev.  E.  CRAIG  and  Others,  (Scott's  Trustees.) 

Schoolmaster. — Trust. — Implied  Contract. — Homologa- 
tion^— Cirewmtances  in  which  it  was  found,  (I.)  That  the  mana^ 
gets  cfan  Episcopal  school,  instituted  by  private  trust,  were  entitled 
to  dismiu  the  teacher  without  any  cause  shewn.  (2.)  That  an  ap* 
pointment  <  at  £.60  per  annum  permanent,^  did  not  import  perma* 
neney  in  reference  to  endurance  of  the  appointment^  hut  merdy  as  to 
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U  Jan.  1836. 


Mason  v. 
Scott'i  Tru»- 

Narratlfe. 


the  amount  of  salary,     (3.)  That  a  departure  from  the  termzof  a 
schoolmastet^ s  engagement  was  acquiesced  in,  and  homologated  by  him. 

Colonel  Scott,  by  codicil  to  bis  trust-disposition,  beqaeathed 
to  trustees  L.2000  sterling,  <  for  the  maintenance  of  an  Episcopal 
'  school  or  schools  in  inseparable  connection  witb  the  Episcopal 

<  chapel,  commonly  called  or  to  be  called  St  James's  Chapel,  Brough- 

*  ton  Place,  Edinburgh,  under  such  regulations  as  to  the  number 

<  of  boys  and  girls,  and  as  to  all  the  general  arrangement  of  the 

*  school  or  schools,  as  to  the  said  trustees,  or  a  majority  of  them, 
'  shall  seem  best/  A  school  was  erected  in  fulfilment  of  the  trust, 
and  was  regularly  advertised,  until  recently,  in  the  Edinburgh  Al- 
manack as  an  <  Episcopal  Free  School,  in  connection  with  St  James's 

*  Chapel,  Broughton  Place,  founded  and  endowed  for  ever  by  the 

<  late  Colonel  F.  J.  Scott.' 

The  situation  of  master  having  become  vacant,  the  trustees,  at 
a  meeting,  held  Idch  March  1824,  authorised  the  Rev.  Edward 
Craig,  one  of  their  number,  to  make  the  requisite  inquiries  as  to 
the  qualification  of  candidates.     The  minute  bears,  that  *  the  emo- 

<  lument  for  the  present  may  be  stated  at  L.40  yearly  of  fixed  salary, 

<  and  such  very  small  school  fees  as  shall  afterwards  be  fixed  upon, 

*  with  the  farther  prospect  of  the  salary  being  increased  as  the  trust- 

<  funds  improve,  and  if  the  master  give  satisfaction.' 

Under  this  authority  Mr  Craig  entered  into  correspondence  with 
the  pursuer,  wh6  then  held  the  situation,  said  to  be  a  permanent 
one,  of  schoolmaster  under  the  ^  National  School  Society'  of  Eng- 
land. The  pursuer  objected  (I6th  July  1824)  to  the  smallness  of 
the  salary,  but  said,  that  *  could  it  be  made  up  to  L.70,  or,  at  least, 
L.60  permanent,  I  think  I  should  be  inclined  to  go  to  Edin- 
burgh,— with  this  understanding,  that  I  should  be  entitled  to  have 
2d.  per  week  from  each  child,  and  tne  necessary  expenses  occa- 
sioned by  our  removal  to  Edinburgh  allowed.'  Mr  Craig  wrote 
him,  in  answer,  on.  the  24th  July,  <  Since  I  last  wrote  yon,  .the 
trustees  of  the  school  held  a  meeting,  and  authorised  me,  as  the 
ultimatum,  to  offer  to  any  man  whom  I  approved  L.60  per  annum 
and  the  house.  There  are  no  other  allowances.  The  2d.  per 
week  may  or  may  not  be  joined ;  and  the  number  of  children  will 
depend  on  the  activity  of  the  master ;  so  that  we  do  not  wish  to  lay 
stress  upon  such  a  casualty,  but  to  specify  the  salary  at  L.60, 
with  a  free  bouse.'  The  pursuer  afterwards  bad  a  personal. con- 
ference with  Mr  Craig,  who,  on  his  return,  stated  the  result  of  his 
nogociation  to  a  meeting  of  the  trustees,  held  26th  August  The 
minutes  bear,  that  '  the  salary  mentioned  to  Mr  Mason  was  L.60 

<  per  annum  in  (ull ;  but  if  any  small  exactioa  was  ever  made  fcom 
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^thc  scholars,'  Mr  Mason'  expected  he  wotld  be  allowed  to  collect  l^  Jtri.  1836: 

<  it,  as  on  another  pocasion  he  had  made  it  answer  well.'     The 
meeting  resolved  <  that  Mr  Mason  shall  be  engaged  on  the  above  scott's  Trus- 

*  terms ;  and  they  requested  Mr  Craig  to  write  to  him  to  that  ef-  tees. 
^fect,  and  to  make  a  distinct  arrangement  with  him  accordingly.'  NamttiTe. 
Mr  Craig,  in  consequence,  wrote  the  pursuer  on  the  f26th  August 

and  10th  September,  informing  him  of  the  resolution  of  the  meet- 
ing, and  stating  the  terms  ^  to  be  a  free  house  and  L.60  per  an- 

*  nnm,  according  to  our  former  conversation.'  The  pursuer,  ac* 
cepted  the  situation,  <  at  the  salary  stated  in  your  letter  of  the  26th' 

<  ultimo,  in  the  hope  and  expectation  of  an  increase,  as  circum-*: 
^stances  will  permit'  > 

The  pursuer  accordingly  resigned  his  English  situation,  and  com-*, 
menced  his  duties  at  Edinburgh  on  the  1st  November  1824.  A> 
meeting  of  trustees  was  held  on  the  IStb  of  the  same  month,  at  which 
it  was  resolved,  inter  alia,  <  That  each  scholar  should,  for  his  educa- 

*  tion,  and  with  the  view  of  securing  attendance,  pay  Id.  per  week  and 
^  ^.  for  necessary  school  articles,  making  in  whole  6d.  per  month, 
^  which  should  be  collected  by  the  master,  and  accounted  for  to  thcf 
^  trustees,  as  in  the  present  limited  state  of  the  funds  of  the  charity 
^  the  said  fees  cannot  be  allowed  to  the  master,  but  must  be  applied 
^  to  the  other  neieessary  purposes  of  the  estal)lishment.'  The  pur^ 
saer  complained  of  this  arrangement,  in  a  letter  to  the  secretary  of 
the  school  committee,  dated  26th  May  1825,  which  was  laid  before 
a  meeting  of  committee  on  the  27th,  and  the  minutes  bear,  that 

*  the  meeting,  while  they  expressed  themselves  perfectly  satisfied 

*  with  the  manner  in  which  Mr  Mason  had  hitherto  conducted  the 

*  school,  were  of  opinion  that  both  the  committee  and  Mr  Mason- 

*  were  bound  to  the  trustees  of  the  school  for  one  year,  from  No'-^ 
^  vember  last,  in  terms  of  the  agreement  that  had  been  entered 
'  into,  and  consequently  declined  to  interfere  in  the  matter  till  that 

*  period  should  have  expired.'  The  minute  bears  that  this  resolu^ 
tion  was  communicated  to  the  pursuer,  and  at  the  commencement 
of  the  next  year  his  salary  was  raised  to  L.80.  He  continued  to 
account  to  the  trustees  for  the  pence  levied  from  the  children.    - 

The  house  allotted  to  the  pursuer  having  fallen  into  disrepair,^ 
he  left  it  on  the  dd  December  1829,  after  complaining  of  !its  con-^ 
£tion  to  the  trustees ;  and  the  school  committee,  by  a  minute,  dated 
2d  February  1831,  agreed  to  pay  the  rent  of  the  house  the  pursuer 
had  removed  to,  until  the  school-house  should  have  undergone  a 
thorough  repair.  The  repairs,  according  to  the  pursuer's  averment, 
were  not  completed  before  his  dismissal. 

The  trustees  having  become  dbsatisfied  with  the  manner  in 
which  the  school  was  conducted,  announced  to  the  pursuer,  at  a 
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H  Jan.  18S&  meeting  oh  the  16th  December  1831,  that  they  had  resolyed  to 
shut  up  the  school  at  Whitsunday  1832,  and  to  dismiss  him  from 
his  situation  at  that  date.  No  specific  reason  for  this  resolution 
was  stated. 

Against  this  proceeding  the  pursuer  presented  a  bill  of  suspen- 
sion and  interdict,  which,  after  answers,  was  refused  on  the  6th 
March  1832.  The  school  was  accordingly  shut  up  at  Whitsunday 
following,  in  terms  of  the  previous  resolution. 

In  these  circumstances  the  pursuer  raised  this  action  against 
Colonel  Scotf  s  trustees,  founding  on  the  eorrespondence  as  proving 
a  permanent  appointment,  and  concluding  for  the  arrears  of  pence 
collected  from  the  children,  for  his  house-rent  already  due,  and  for 
a  continuation  of  his  salary  and  house-rent,  or  for  corresponding 
damages. 


Lord  Ordi- 
nary's Note. 


The  Lord  Ordinary  reported  the  case  to  die  Court  upon  cases, 
accompanied  by  the  following  note : 

Note. — *  The  material  question  is,  whether,  from  the  nature  and 
terms  of  the  appointment,  and  the  circumstances  under  which  the 
pursuer  was  removed  from  the  situation,  a  claim  of  damages  is 
competent  to  the  pursuer,  simply  an  accoitnt  of  that  removaL  The 
summons,  and  substantially  the  pleas  in  law,  also  assume,  that 
this  was  an  appointment  for  life^  and  that  the  pursuer  could  not 
be  removed  unless  the  defenders  should  state  and  prove  such  a 
cause  of  removal  as  the  Court  should  hold  to  be  sufficient ;  and 
the  damages  concluded  for  are  qualified  accordingly  as  for  the  hss 
of  a  life  office.  The  Lord  Ordinary  has  already  had  occasion,  on 
advising  a  bill  of  suspension  and  answers,  to  express  the  opinion 
which  he  deliberately  formed  on  this  question,  so  far  as  it  relates 
to  the  power  of  the  defenders  to  remove  the  pursuer ;  and  as  his 
interlocutor  was  not  brought  under  the  review  of  the  Court,  he 
thinks  it  expedient  that  the  cause  should  now  be  reported  for  die 
opinion  of  the  Court,  without  any  judgment  which  might  embar- 
rass it  on  a  point  so  fundamentally  involved  in  it. 

<  He  is  sensible  that  the  question  in  this  action  of  damages  may 
be  materially  different  iVom  that  which  occurred  in  the  application 
for  an  interdict.  There  might  be  potoer  to  remove,  and  yet  the 
power  might  be  so  exercised  as  to  raise  a  claim  for  daniages.  But 
still  the  Lord  Ordinary  is  decidedly  of  opinion,  1st,  That  this  was 
not  an  office  for  life ;  and,  2d,  That  the  managers  of  a  trust  like 
this  cannot  be  called  upon  to  state,  or  to  prove  in  a  court  of  law, 
the  grounds  or  reasons  on  which  they  acted  in  the  exercise  of  the 
discretionary  power  which  he  thinks  was  vested  in  them.  The 
Court,  however,  may  possibly  take  a  different  view>  even  of  these 
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points;  and  as*  apparently  at  least,  the  pursuer  may  be  thought  14  J«n.  1836. 
to  have  been  harshly  treated,  (though  there  may  have  been  very     ^^^^v*^^ 
good  reasons  which  cannot  be  stated,)  the  Lord  Ordinary  wishes  ^t?^^u,. 
to  leave  the  case  to  the  consideration  of  the  Court,  without  enter-  tees. 
ing  farther  into  the  details  of  the  argument 
^  He  thinks  it  right,  however,  to  say,  that  at  present  he  has  an 
impression,  that  the  pursuer  has  a  relevant  and  probable  claim  to 
the  small  sums,  or  a  part  of  them,  which  were  levied  from  the 
scholars.     It  is  true  that  he  may  seem  to  have  acquiesced  in  the 
different  arrangement  made,  when  it  was  resolved  that  these  fees 
should  be  exacted :  But  the  Lord  Ordinary  doubts  much  whe<* 
ther  this  is  a  satisfactory  answer,  because,  by  that  time,  he  had 
abandoned  his  situation  in  England,  and  was  then  in  the  power  of 
the  defenders.     He  says  that  he  had  done  so,  partly  in  considera** 
tion  of  the  promise  conditionally  made  to  him  in  regard  to  these 
fees ;  and  tl|e  question  will  be.  Whether  undue  advantage  was  not 
taken  of  him  to  break  through  the  understanding  on  which  he  had 
in  good  faith  acted/ 


Pleaded  for  pursuer — L  The  appointment  was  a  permanent  one.  Pursuer's 
defeasible  only  on  reasonable  grounds.  Setting  aside  parochial  ^'^^' 
sehoois  as  under  statutory  regulations,  there  is  a  wide  class  of  cases 
lo  which  the  principle  of  permanency  in  similar  appointments  is  re- 
cognised; Magistrates  of  Montrose  t;.  Strachan,  18th  Jan.  1710, 
(Mcrr.  13,118);  Hastie  v.  Campbell,  29th  June  1769,  {Morr. 
13,132);  Kemp  V.  Magistrates  of  Irvine,  (Morr.  13,136);  School* 
master  of  Dunsyre,  1777,  (Morr.  13,137);  Adams,  1815,  (unre- 
ported) ;  Directors  of  Ayr  Academy,  3d  June  1825,  (4.  Shaw^  63). 

There  are  also  anak^ous  cases  ruled  by  the  same  principle ; 
Foulis  V.  Vestry  of  BUckfriars'  Wynd  Chapel,  IQth  Nov.  1747, 
{Ofarr.  6588) ;  Harvie  v.  Bogie  and  Kirk^Session  of  Glasgow, 
27th  July  1756,  {Morr.  13,126  and  8017) ;  as  contrasted  with  the 
case  of  Anderson,  13th  Jan.  1779,  {Morr.  8017). 

Aecording  to  the  principle  established  by  these  cases,  the  pre- 
sent, although  not  a  life  appointment,  was  defeasible  only  on  cause 
sbewn.  The  rule  is  founded  in  expediency  and  recommended  by 
experience.  The  school  in  question  was  in  its  nature  more  a  pub- 
lie  one  than  many  unequivocally  recognised  as  public.  This  is  not 
the  ordinary  case  of  a  private  trust  It  was  granted  for  public  pur- 
poses, and  is  irrevocable.  The  trustees  are  responsible  to  the  pub- 
lic for  the  application  of  the  funds  to  the  purposes  of  the  trust. 
Magistrates  and  Town-Councils  have  much  more  ample  powers 
than  the  present  trustees,  in  reference  to  the  erection,  management 
or  abolition  of  public  schools ;  but  they  have  not  such  a  power  of 
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14  Jan.  1836.  dismissing  the  teacher  without  assigning  a  reason,  as  is  claimed 
here.  Unless  the  trustees'  power  is  limited  by  general  principles, 
they  are  wholly  irresponsible.  Usage,  or  the  general  understand* 
ing  of  the  public,  ought  to  be  binding  upon  them  as  it  is  in  other 
cases. 

By  the  terms  of  his  contract  also,  the  pursuer  was  entitled  to 
believe  the  appointment  permanent.  There  is  no  evidence  to  shew 
that  he  was  engaged  only  for  a  year.  But  if  the  fiict  had  been  so, 
and  he  had  been  continued  by  tacit  understanding  from  year  to 
year,  the  trustees  were  bound  to  give  him  notice,  and  not  to  dis- 
miss him,  as  they  did,  between  terms  and  without  warning. 

II.  The  pursuer  was  entitled  by  his  original  bargain  to  the 
small  fees  levied  from  the  scholars.  His  apparent  acquiescence  in 
the  appropriation  of  these  sums  by  the  trustees  cannot  affect  his 
right  He  was  in  no  situation  to  dispute  with  them  such  a  devia- 
tion from  the  terms  of  his  bargain,  when  they  had  it  in  their  power 
to  injure  him  to  a  much  greater  extent.  The  increase  of  salary 
was  what  he  was. led  to  expect  from  the  terms  of  his  engagement, 
and  he  did  not  accept  of  it,  as  in  lieu  of  his  right  to  collect  the 
pence. 

III.  The  pursuer  is  entitled  to  his  house-rent  at  least  down  to 
Whitsunday  1832.  The  trustees  are  expressly  bound,  by  their 
minute  of  2d  February  1831,  to  relieve  him  of  this  charge.  That 
the  school-house  required  repairs  is  proved  by  the  architect's  re- 
port, 29th  January  1831 ;  and  it  is  not  denied  that  it  has  not  since 
then  undergone  any  repairs. 


Defenders* 
Pleas. 


•  Pleaded  for  defenders — I.  There  is  no  reason  for  holding  this 
school,  because  it  was  established  in  connection  with  the  chapel,  to 
be  on  the  footing  of  a  parochial  or  public  school. 

II.  There  is  nothing  in  the  original  correspondence  with  the 
pursuer,  or  in  the  circumstances  connected  with  his  engagement, 
which  imports  a  permanent  appointment.  The  trusi^es  are  entitled^ 
by  the  terms  of  the  trust,  to  manage  the  school  in  whatever  manner 
they  may  think  proper.  It  is  a  private  trust,  and  is  not  under 
the  rules  applicable  to  parochial  schools,  still  less  under  those  ap- 
plicable to  the  appointments  of  town*clerks,  &c.  These  are  pro« 
tected,  because  they  are  public  officers;  Simpson  v.  Todd,  17th 
June  1824.  The  present  case  comes  under  the  principle  which 
ruled  the  case  of  Fowlis,  quoted  by  pursuer.  The  pursuers  inti- 
mated their  disapproval  of  the  manner  in  which  the  school  was  con-^ 
ducted,  and  gave  ample  notice  of  the  consequences  which  would 
ensue,  if  the  pursuer  should  continue  to  displease  them. 

III.  The  claim  of  house-rent  is  founded  upon  the  terms  of  a  mi- 
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nute  of  the  school  oommittee ;  but  the  conditions  on  which  they  14  Jan*  1836: 
made  that  offer  were  not  complied  with  by  the  pursuer.     He  left  his     ^^<^v^^ 
house  without  notice,  and  while  it  was  in  a  snflScient  state  of  re-  gcott*s  iVus- 
pair,  and  cannot  therefore  rest  his  claim  upon  any  other  grounds  tees. 
than  the  voluntary  offer  of  the  committee  referred  to.  Defender' 

IV.  The  small  fees  were  not  insured  to  him  by  his  original  con-  Pleas. 
tract.     He  acquiesced,  as  the  minutes  bear,  in  their  appropriation 
to  the  purposes  of  the  trust;  and  in  consideration  of  this  arrange* 
Bent»  his  salary  was  raised  from  L.60  to  L.80,  which  he  continued 
to  draw  until  the  period  of  his  dismissal. 

Lard  JuMoe^Ckrlu — I  have  no  difficulty  upon  two  points,  viz.  Opinion  of 
^Whether  this  school  is  to  be  regarded  in  the  same  light  as  a  paro-  ^ 
^ial  or  public  school;  or,  2<f^  Whether  the  trustees  were  t)Ound 
to  assign  reasons  for  the  dismissal  of  the  teacher.  As  to  the  first 
pmnt  I  hare  no  difficulty  whatCFcr.  The  school  was  erected  by  a 
private  individual,  and  committed  to  the  management  of  private 
trustees.  It  is  in  no  respect  a  public  school,  or  such  as  the  Inver- 
ness and  Ayr  Academies.  No  doubt  it  is  established  in  connection 
isith  St  James's  Chapel,  but  there  is  nothing  in  the  nature  of  the 
institotion  to  render  it  what  is  called  a  public  school.  It  is  essen- 
tially a  private  institution,  and  wholly  under  the  management  of 
trustees.  The  case  of  the  Inverness  Academy,  which  is  not  re- 
|K»rted,  was  decided  upon  grounds  of  great  public  expediency.  The 
present  case  is  altogether  different. 

The  next  point  is  equally  clear.  The  question  is,  was  there  any 
covenant  of  permanency  in  the  appointment?  There  is  no  evidence 
of  any  such  covenant;  on  the  contrary,  it  appears  that  Mason,  the 
very  first  year  of  his  appointment,  made  application  for  an  increase 
of  salary,  and  it  was  then  distinctly  intimated  to  him  that  the  appoint- 
ment was  only  for  a  year.  Then  was  the  time  to  assert  his  claim 
4o  a  permanent  appointment,  had  he  been  entitled  to  do  so ;  but 
instead  of  that,  he  plainly  acquiesced  in  this  interpretation  of  the 
terms  of  his  engagement.  Here  was  a  clear  manifestation  of  the 
feeling  of  the  trustees  at  least,  as  to  the  nature  of  the  appointment, 
and  It  was  met  by  no  opposition  upon  the  part  of  the  pursuer.  It 
^would  have  been  a  very  extraordinary  appointment  indeed,  had  the 
trustees  bound  themselves  to  continue  the  services  of  the  pursuer  and 
his  wife  as  long  as  they  lived,  whether  they  gave  satisfaction  or  not 
1  have  no  doubt  whatever  as  to  the  trustees'  power  to  dismiss  them. 
1  wish  to  avoid  the  question,  whether  the  pursuer's  conduct  was 
•udi  as  to  call  for  the  exercise  of  that  power. 

But  I  have  considerable  doubts  as  to  his  right  to  the  pence  levied 
inm.  the  scholars.    At  one  time  it  was  clearly  intended  that  this 


162  DECISIONS  OF  THE  No,  60, 

14  Jan.  1836.  was  to  form  a  portion  of  his  income.     Bat  my  doubt  1%  whether^ 
^"^^V^^    after  continuing  so  long  to  collect  these  fees,  and  to  account  for 

^Mt?  Tnu.   ^^^  ^^  ^®  trustees,  he  ought  not  to  be  held  to  have  abandoned 

ees.  that  right 

DpiWiorof  J-^ord  Glenlee.-^I  am  of  the  same  opinion  as  to  the  nature  of  the 

Court.  institution  and  the  powers  of  the  trustees.     It  is  a  private  school, 

and  the  trustees  were  entitled  to  dismiss  the  teac}ier  when  they  be« 
eame  dissatisfied  with  him.  I  don't  think  they  were  bound  to  as» 
sign  any  reason.  They  might  have  sufficient  reasons,  although  they 
could  not  easily  state  them.  Although  they  may  be  unable  to 
point  out  any  absolutely  vicious  conduct  on  the  part  of  the  teacher, 
yet  he  might  have  become  troublesome,  and  it  might  have  been  a 
proper  step  to  dismiss  him. 

As  to  the  small  fees,  I  am  inclined  to  think  that  the  sudden  rais^ 
ing  of  the  salary  at  once  was  intended  to  make  up  for  the  want  of 
pence  collected,  and  that  the  pursuer  is  not  entitled  to  claim  both. 
Lord  Meadowbank. — As  to  the  first  point  I  have  no  difficulty^ 
The  institution  in  question  is  clearly  not  a  public  school,  and  the 
rules  applicable  to  the  one  do  joot  affect  the  other. 
'  With  regard  to  the  second  point  I  have  some  doubts.  There 
is  nothing  express  in  the  agreement  regulating  the  endurance  of 
the  appointment.  It  is  a  question  of  implied  contract,  and  the 
whole  circumstances  must  be  considered  in  connection.  There  is 
no  precise  period  of  engagement  expressly  stated.  But  my  diffi- 
culty is  this,  whether,  considering  the  permanent  character  of  the 
pursuer's  situation  in  England,  and  various  expressions  in  the  cor- 
respondence, there  is  not  reason  to  conclude  that  the  parties  con- 
templated a  permanent  engagement  in  Edinburgh.  The  word 
<  permanent,'  in  the  letter  I6th  July  1824,  clearly  refers  merely  to 
the  amount  of  the  salary,  and  not  to  the  endurance  of  the  appoint- 
ment And  it  is  also  true  that  the  school  committee^  by  their  mi- 
nute 27  th  May  1825,  stated  the  engagement  as  one  for  a  year. 
•But,  Ist,  Let  it  be  remembered  that  the  situation  the  pursuer  left  in 
England  was  a  permanent  one ;  and,  2d,  That  he  denies  that  the 
import  of  this  minute  was  communicated  to  him,  so  that  we  cannot 
rest  much  upon  it  Besides,  he  might  be  misled  by  the  terms  of  the 
•defenders'  advertisement  It  stated  the  school  to  be  in  perpetual  con- 
nection with  the  chapel.  I'he  pursuer  was  therefore  entitled  to  in- 
quire what  was  the  constitution  of  the  chapel.  I  should  have 
^  wished  much  to  know  the  conditions  under  which  Mr  Craig  holds 
his  appointment  If  he  is  removable  only  upon  cause  shewn^  it 
would  be  no  great  stretch  upon  the  part  of  the  pursuer  to  infer 
that  he,  the  only  other  officer  connected  with  the  chapel,  should 
liold  his  situation  upon  the  same  footing.     Altogether,  I  have  con- 
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flidemble  doobto  on  this  point     I  think  it  a  very  hard  ca8e»  and  I  1^  ^^  ^^^ 
shoold  like  to  see  the  charter  of  the  chapel.  tui'^^^'^ 

As  to  the  small  fees,  I  am  inclined, to  think  that  the  arrears  of  scdu's  Tnu- 
Ihe  increased  salary  should  be  considered  equivalent  to  them,  and  tees. 
that  the  pursuer  is  not  entitled  to  both.  Opinion  of 

Ijord  Medwyn. — I  fully  concur  with  the  Court  as  to  the  first  Court, 
point  This  is  clearly  the  case  of  a  private  trust,  and  the  decision 
of  it  cannot  be  regulated  by  the  principles  peculiarly  applicable  to 
pnblic  schools.  Besides,  the  trust  confers  the  most  ample  power 
upon  the  trustees.  I  cannot  see  how  the  conneetion  of  the  school 
with' the  chapel  should  affect  the  question.  I  cannot  see  the  se- 
quence in  the  proposition,  that  if  the  school  is  in  permanent  connec- 
tion with  the  chapel,  the  situation  of  the  teacher  must  be  held  a 
permanent  one,  even  if  the  situation  of  the  clergyman  were  per- 
manent I  don't  know  even  if  the  clergyman  is  ex  officio  always 
one  of  the  trustees.  If  the  pursuer  drew  this  inference,  I  am  sorry 
for  him ;  but  he  was  bound  to  inquire  and  satisfy  himself.  He  says 
that  he  left  a  permanent  situation  in  England.  I  have  doubts  as 
to  the  accuracy  of  this  statement.  I  should  like  to  see  some  evi- 
dence that  the  managers  of  the  ^  National  School  Society'  cannot 
dismiss  their  teachers  when  they  cease  to  give  satisfaction. 

As  to  the  small  fees,  it  appears  that,  in  the  letters  which  truly 
constitute  the  contract  between  the  parties,  they  are  not  mentioned ; 
and  almost  immediately  after  entering  upon  the  situation,  the  pur- 
soer  was  required  to  pay  them  over  to  the  trustees.  He  afterwards 
objects  to  this  arrangement.  Then  his  salary  is  raised  from  L.60 
to  L.80,  and  he  thereafter  continues  to  enjoy  this  increased  salary, 
and  to  pay  over  the  small  fees  without  a  word  of  complaint  He 
was  originally  told,  in  Mr  Craig's  letter,  that  the  terms  were  a 
boose  and  L.60  per  annum,  ^  and  no  other  allowances.'  A  more 
definite  arrangement  was  entered  into  upon  his  arrival  in  Edin- 
burgh. He  homologated  that  arrangement,  by  acting  in  terms  of 
it  for  four  or  five  years,  drawing  at  the  same  time  an  increased 
salary.  I  have  no  doubt  whatever  that  his  claim  for  the  arrears  of 
school  fees  ought  to  be  refused. 

MihUi  for  pursuer,  drew  the  attention  of  the  Court  to  the  claim 
for  house-rent  and  half  year's  wages. 

Lord  Juatiee'Ckrk.'-^lt  is  evident  that  the  house  stood  in  need 
<tf  repairs.  I  would  strongly  recommend  the  defenders  to  allow 
the  actual  rent 

Whighamy  for  defenders,  said,  that  though  the  grounds  of  the  ac- 
tion did  not  warrant  these  claims,  if  they  had  been  all  the  pursuer 
demanded  he  would  have  advised,  and  would  still,  rather  than  liti- 
gate the  matter,  advise  his  clients  to  give  up  that  point 
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14  Jan.  1836.  MUne^  for  pareuer,  claimed  the  salary  for  the  whole  year  in  the 
coarse  of  which  the  pursuer  was  dismissed. 

The  Court  recommended  the  defenders  to  yield  this  also ;  and  the 
case  was  continued  for  a  week,  in  order  that  these  minor  points 
might  be  adjusted. 

The  cautfe  having  stood  over,  the  parties  agreed  that  the  Court, 
of  Consent,  should  assoilzie  the  defenders. 


Judgment. 


Lofd  Ordinary,  Mancreiff,  Act.  Brodie,  Milne,  Alt  Dean  tfFac,  (Hope^) 

and  Wkigham,        Robert  HaUan,  W.  8.  and  Tod  f  Bomanest  W.  S.  Agents. 
T.  Citrk. 

R. 


FIRST  DIVISION. 


No.  LI. 


l&tli  January  1836. 


JAMES  LITTLE 
affainst 

JOHN  RITCHIE. 


Karratire. 


Prescription,  (Triennial.) — Three  years  not  having  run  at  the 
death  of  the  ancestor  from  the  daie  of  the  longest  due  sunt  pursued 
for  by  a  creditor^  the  representatives,  acknowledging  constitution  of 
the  debt^  and  not  alleging  payment  since  the  ancestor's  deaths  cannot 
plead  the  triennial  limitation. 

In  September  1831,  John  Ritchie  raised  a  summons,  in  the  She- 
riff-court of  Dumfriesshire,  agsunst  the  general  representatives  of 
his  deceased  employer,  the  late  Mr  Rea,  concluding  against  them, 
as  liable  to  him  in  L.106,  the  alleged  arrears  of  wages  due  him  at 
the  period  of  Mr  Rea's  death.  Rea  died  before  Martinmas  1826^ 
and  the  wages  claimed  were  those  due  at  Martinmas  1823,  and 
those  for  the  three  succeeding  years.  The  defenders  called  were 
the  widow  and  heir  as  well  as  the  younger  children. 

It  was  pleaded  in  defence,  1.  That  the  executors  should  be  dis- 
cussed before  the  heir  or  widow  could  be  called  on  as  responsible 
for  a  moveable  debt  of  the  deceased ;  and,  2.  That  the  claim  was 
cut  off  by  the  running  of  the  triennial  prescription. 

To  this  the  pursuer  replied,  that  he,  as  a  creditor  of  the  deceased^ 
had  a  right  to  call  on  any  or  all  of  the  lucrati  representatives  of  his 
debtor,  leaving  them  to  arrange  their  claims  of  relief  inter  se,  with 
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which  he  had  no  concern ;  and,  2.  That  as  at  the  period  of  Mr  Rea's  15  Jan.  1836. 
death,  three  years  had  not  run  from  the  date  at  which  the  longest    /^V^^ 
owing  year's  wages  were  due  and  exigible,   and  as  the  repre-  Ri^tcbil* 
sentatives  allowed  the  constitution  of  the  claim,  they  not  denying 
his  services,  and  had  made  no  allegation  of  payment  since  Mr  Rea's 
death,  the  presumption  of  payment  established  by  the  act,  after  the 
running  of  three  years,  could  have  no  place  in  the  present  case,  and 
the  plea  of  prescription  was  unavailable  accordingly. 

The  Sheriff  pronounced  interlocutors,  sisting  procedure  against 
the  widow  and  heir  till  the  executors  should  be  discussed,  and  sus- 
taining the  defender's  plea  of  the  triennial  prescription* 

Ritchie  advocated ;  and  the  case  having  come  before  Lord  Core- 
house,  his  Lordship  pronounced  the  following  interlocutor :  *  The  Lord  Ordi- 

*  Lord  Ordinary  remits  to  the  Sheriff,  with  instructions  to  recall  P*'^*"  ^■*^" 

*  the  interlocutors  complained  of;  to  find  that  prescription  does  not 
^  apply  to  any  of  the  wages  pursued  for,  and  falling  due  within  three 
^  years  of  the  late  Mr  Rea's  death ;  to  allow  parties  a  proof  of  their 

*  respective  averments  as  to  the  wages  claimed,  and  thereafter  to 

*  proceed  in  the  case  as  shall  appear  to  him  to  be  just :  finds  the 

*  advocator  entitled  to  expenses.' 

The  defenders  reclaimed — 

The  Court  considered  the  point  of  prescription  as  similar  to  that  Opinion  of 
nosed  and  decided  in  the  cases  of  Lesly  v.  MoUison,  Nov.  15.  ^^"^' 
1608  ;  Broughton  v.  Weston,  Feb.  24. 1826,  and  Elder  v.  Craig's 
Trustees,  May  15.  1838. 

The  Court  adhered.  judgment. 

Lnd  €>rdintrj,  C&rekoute,         Act.  C  JF*.  Skand-         Alt.  JT.  Sdl.         W.  ^  J.  B, 
Z}oiigias,  W.  S.  and  ITtoi,  Johnstone,  S.  S.  C.  Agents.        J?.  Clerk. 

R. 
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SECOND  DIVISION. 

No.  LIL  16^  January  1886. 

.ALEXANDER  ALEXANDER,  using  the  name  and  title 

OF  Earl  of  Stirling, 

against 

SMITH  AND  CHAPMAN. 

Peer. — Privilege. — Process. — A  party  having  suspended  a  diarge 
for  payment  of  a  bill  accepted  by  him^  in  respect  of  his  privilege  of 
exemption  from  the  personal  diligence  of  arrestment^  as  being  a  Peer 
of  Scotland,  but  before  his  title  to  be  ranked  among  the  Peers  of 
Scotland  had  been  duly  establisliedy  bill  of  suspension  passed  on 
caution. 

Narratiye.      JBy  the  aet  1707»  c  7,  ratifying  the  treaty  of  Union,  all  Peers  of 
Scotland,  *  and  their  successors  to  their  honours  and  dignities,  shall, 

<  from  and  after  the  Union,  be  Peers  of  Great  Britain,  and  shall 

<  be  tried  as  Peers  of  Great  Britain,  aiid  shall  enjoy  all  privileges 
'  of  Peers,  as  fully  as  Peers  of  England  do  now,  or  as  they  or  any 

<  other  Peers  of  Great  Britain  may  hereafter  enjoy  the  same,  ex^ 
*  eept  the  right  and  privilege  of  sitting  in  the  House  of  Lords, 

<  and  the  privileges  depending  thereon,  and  particularly  the  privi- 
^  lege  of  sitting  upon  the  trials  of  Peers.'     Among  the  privileges 

so  conferred  was  that  of  exemption  from  arrest,  for  a  Peer  of  Eng- 
land <•  cannot  be  arrested  even  when  no  Parliament  is  sitting;' 
{Blackstone,  b.  1.  c.  5.) 

Alexander  Alexander,  with  a  view  to  qualify  himself  to  vote  as 
Earl  of  Stirling,  at  the  election  of  representative  peers,  by  signed 
list,  in  pursuance  of  6.  Anne,  c.  23,  §  4,  took  the  oaths  before  the 
Lord  Chancellor  of  England,  in  the  Court  of  Chancery,  and  was 
received  and  qualified,  and  got  the  usual  certificate,  and  his  vote 
was  received  by  the  clerks  at  the  general  election,  on  2d  Septem- 
ber 1830.  His  vote  was  received  at  another  election,  on  3d  June 
1831,  and  at  the  election  on  10th  February  1835,  but  under  pro- 
test The  complainers  farther  stated,  that  this  Court  had,  in  an 
action  of  proving  of  the  tenor  of  a  charter,  raised  by  him  against 
the  Lord  Advocate,  (9t|}  February  1831,)  sustained  ^  instance  in 

<  the  name  of  Alexander,  Earl  of  Stirling.' 

The  complainer  brought  a  suspension  of  a  charge  of  homing  on 
a  bill  for  L.I 50,  dated  30th  March  1832,  drawn  by  James  Co- 


No.  52.  COURT  OF  SESSION.  161 

cbraDe  upon  and  accepted  by  the  complainer,  (who  signed  ^  Stirling'  16  Jan.  1836. 
on  the  document,)  and  indorsed  by  Smith  and  Chapman,  and  prayed    ^'^V^^ 
that  the  charge  might  be  suspended  without  caution  or  consignation,  s„"h  and  ** 
to  the  effect  of  finding  him  entitled  to  plead  exemption  from  per-  Chapman. 
sonal  diligence.     He  also  referred  to  proceedings  in  the  Court  of 
King's  Bench  in  England,  where  the  circumstance  of  his  voting  at 
the  election  of  Scotch  Peers  was  held  sufficient  to  justify,  prima 
£icie,  his  freedom  from  arrest 

Smith  and  Chapman  answered — The  justice  of  the  debt  was  not 
disputed,  and  there  could  be  no  exemption  from  the  personal  dili<» 
gence  of  arrest,  by  this  party  calling  himself  an  Earl.  Any  person 
who  might  choose  to  assume  a  dormant  or  extinct  title  might  go  and 
vote  at  an  election  of  Peers  in  Holyrood,  by  tendering  his  vote,  and 
thereupon  claim  exemption  from  personal  diligence.  But,  besides, 
I.  The  peerage  of  Stirling  was  extinct  2.  The  Court  of  King's 
Bench  had  found,  in  reference  to  a  claim  to  the  privileges  of  a  Scotch 
Peer  by  the  complainer,  that  it  could  not  be  sustained,  and  referred, 
at  the  debate  at  the  advising,  to  several  cases  in  name  of  the  com- 
plainer, in  8.  and  9.  Bingham's  Rep.  and  3.  Tyrwhitt's  Rep.  The 
Court  had  not  recognised  his  title  as  E^rl  of  Stirling,  but  had  merely 
allowed  him  to  state  his  claim,  as  the  party  claiming  that  name  and 
title;  (see  a  Sh.  404-434;  9.  Sh.  413;  11.  SIl  506-625.) 

The  Lord  Ordinary  reported  the  bill  and  answers  to  the  Lords 
of  the  Second  Division. 

The  Court  was  of  opinion,  that  as  the  complainer  had  not  yet  es*  Opinion  of 
tablished  his  claim  to  the  name  and  title  of  Earl  of  Stirling,  and  his  ^^^' 
right  to  be  ranked  in  the  peerage  being  denied,  the  bill  could  only 
be  passed  on  caution.    Lord  Glerdee  added,  that  this  was  like  a  sus- 
pension of  a  charge  by  a  party  calling  herself  a  married  woman, 
the  charger  denying  she  was  married. 

Ijord  Medwyn  observed,  that  if  the  Court  of  King's  Bench  had 
been  aware  of  our  forms  of  procedure  in  the  election  of  Scotch 
Peers,  by  which  the  Peers  assembled  have  no  power  to  refuse  the 
Vote  of  any  claimant  to  a  peerage,  however  groundless  or  impro- 
bable the  claim  may  be,  he  was  satisfied  they  would  not  have  sanc- 
tioned the  complainer's  plea  of  exemption  from  the  personal  dili- 
gence of  arrest,  on  the  mere  ground  that  he  had  voted  at  the  elec- 
tion as  stated  :  That  we,  at  least,  could  not 

Bill  passed  on  caution.  Judgment. 

Lord  OnUntry,  CockXmm.        Act.  Ruthmfurdf  A.  Anderson.         Alt  P.  RoberUon. 
Eph.  Lockharty  W.  S.  and  T.  Varlmg,  S.  S.  C.  Agents.         T.  Gerk. 

R. 


i 
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SECOND  DIVISION. 
No.  LIIL  16^A  January  1636. 

JOHN  THOMSON 

offaimt 
ANDREW  BOUSIR 

Cautioner. — Arrestment,  loosing  of. — Process. — An  arrest'- 
ment  having  been  laid  on  a  vessel,  in  virtue  of  a  depending  maritime 
action  in  the  Court  of  Session^  *  age  and  until  sufficient  caution  be 
*  found  that  the  same  shall  be  made  furthcoming  as  accords  of  law  ;' 
and  a  party  having  become  bound  as  cautioner  in  the  BiU^Chamberi 
in  a  bill  for  letters  of  loosing  the  arrestment^  and  the  arrestmevt 
having  been  withdraum  by  extrajudicial  arrangement^  and  t/ie  letters 
of  loosing  never  expede^— founds  that  the  cautioner  still  continued 
bound  in  terms  of  the  bond  of  caution. 

NamtiTe.  Lawrence  Skeen  wrs  part-owner  and  shipVhnsband  of  the  brig 
Skeen  of  Leith,  of  which  the  charger,  Bousie,  held  shares*  In 
1832  Skeen  chartered  the  vessel  for  a  voyage  out  and  home. 
While  the  brig  was  getting  ready  for  the  voyage,  the  charger  raised 
in  this  Court  an  action  of  count  and  reckoning  as  for  a  maritime 
debt,  under  the  provisions  of  the  1.  Will.  IV.  c.  69,  against  Skeen, 
for  his  intromissions  and  management  as  ship's-husband*  The 
charger  then  laid  arrestments  on  the  dependence  in  the  hands  of 
parties  by  whom  freights  were  due.  He  also  arrested  the  brig  at 
Port-Glasgow.  The  will  of  the  summons  contained  the  warrant  on 
which  the  arrestment  proceeded,  and  which  was  to  this  eiFect,  being 
the  same  as  that  formerly  in  use  in  the  Admiralty  Court,  that  ^  ye 

<  lawfully  fence  and  arrest  all  ships,'  &c.  <  to  remain  under  sure  fence 

<  and  arrestment,  at  the  instance  of  the  complainer,  aye  and  until 

<  sufficient  caution  be  found  acted  in  the  books  of  our  said  Lords  of 

<  Council  and  Session,  that  the  same  shall  be  made  forthcoming  to 

<  him  as  accords  of  law ;'  and  the  words  are  repeated  in  the  execu- 
tion. 

Skeen  intimated  to  the  charger  that  he  looked  to  him  for  relief  of 
the  damages  caused  by  the  arrestment.  Skeen  also  presented  to 
this  Court  a  bill  in  common  form,  praying  for  letters  of  loosing  ar- 
restment, accompanied  by  a  judicial  bond  of  caution,  subscribed  by 
the  suspender,  John  Thomson,  to  make  the  vessel  forthcoming  ai 
accords  of  law.  A  deliverance  was  pronounced  in  the  Bill-Cham- 
ber, passing  the  bill ;  but  nothing  farther  took  place  upon  it. 
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In  consequence  of  a  commanication  betwixt  the  agents  for  the  16  Jan.  1836. 
parties,  as  to  the  terms  of  which  the  statements  on  record  do  not     ^^^y^^ 
concur,  a  letter  was  written  by  the  charger's  agent,  and  delivered  gougie, 
to  the  captain  of  the  vessel,  discharging  the  arrestment,  in  conse-     — ^  • 
qoence  of  which  the  vessel  sailed.     The  letters  of  loosing  the  ar-    •"•^^*' 
restment  were  never  expede. 

The  charger,  in  his  action  against  Skeen,  obtained  decree  by  de- 
fault for  a  certain  sum ;  and  having  got  an  extract  from  the  Bill- 
Chamber  of  the  bond  lodged  in  the  application  for  obtaining  letters 
of  loosing,  a  charge  was  given  upon  it,  in  general  terms,  to  make 
furthcoming  the  vessel  as  accords  of  law.  The  bill  for  the  horning 
set  forth  the  depending  action,  the  bond  of  caution,  and  the  decree. 
Thomson  suspended  the  charge,  and  among  other  pleas  stated 
this  prejudicial  objection,  that  the  charge  was  not  warranted  in  the 
circumstances  of  the  case,  inasmuch  as  the  letters  of  loosing  arrest- 
ment were  never  expede,  for  the  special  purpose  of  obtaining  which 
the  bond  was  granted  and  lodged. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
note: 
*  The  Lord  Ordinary  having  resumed  consideration  of  the  de-  Lord  Ordu 
bate,  with  the  closed  record,  and  whole  process,  In  respect  that  "*^to/"^**'^" 
the  arrestment  was  not  regularly  or  judicially  loosed  upon  expede 
letters,  and  that  no  consent  was  obtained  from  the  suspender  to 
extend  his  cautionary  to  the  case  of  the  arrestment  being  dis- 
charged  by  private  agreement  between   the  principal   parties, 
suspends  the  letters  and  charge  simpliciter,  and  decerns;  finds 
ejq)ense8  doe.' 

Note. — <  The  suspender  was  a  judicial  cautioner  in  a  loosing  of  Note, 
an  arrestnaent  laid  on  on  a  dependency ;  and  the  charger  proposes  to 
deal  with  the  bond  so  granted  as  if  it  had  been  an  ordinary,  inde- 
pendent, and  extrajudicial  obligation,  to  be  enforced  according  to 
its  letter.     He  founds  upon  the  fact,  that  the  vessel  was  arrested 
only  ^  aye  and  until  caution  is  found,'  and  contends,  that  as  soon 
as  caution  was  found  the  arrestment  was  virtually  at  an  end ;  and 
that  the  execution  of  the  expede  letters  being  merely  an  official 
inHmation  of  that  fact,  was  a  matter  with  which  the  cautioner  had 
nothing  to  do,  and  might  therefore  be  competently  dispensed  with 
by  the  principal  parties,  without  discharging  his  obligation. 
^  In  all  this,  however,  the  Lord  Ordinary  apprehends  there  is  a 
radical  mistake.     The  suspender,  in  express  terms,  <  judicially 
**  enacts  and  binds  himself,  in  the  books  of  Council  and  Session,' 
in  reference  to  a  bill  of  loosing  arrestment,  that  the  vessel  arrest- 
ed shall  be  furthcoming  <  as  accords  of  law ;'  and  his  bond  being 
Seated,  as  relative  to  that  bill,  and  lodged  along  with  it,  is  but 
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Tbomson  »< 
Bousie* 

Note, 


dne  st^p  of  a  public  judicial  proceeding,  upon  the  regular  com- 
pletion of  which  its  validity  U  accordingly  dependent.  If  it  were 
(in  absolute,  independent,  private  obligation,  there  would  be  no 
need  of  A  bill  of  loosing,  or  any  judicial  procedure  at  all.  But  if 
the  arrester  was  satisfied  with  the  security  offered,  the  arrestment 
would  be  privately  discharged,  and  the  cautioner  would  be  liable, 
as  at  common  law.  Bat  a  judicial  bond  of  this  kind  is  quite  in  a 
different  situation.  There,  it  is  not  thd  arrester,  but  the  clerk  rf 
the  bill^y  who  must  be  satisfied  that  the  caution  is  sufficient ;  and 
unquestionably^  if  the  bill  to  which  it  is  incident  is  refused^  there 
18  an  end  of  the  cautioner's  obligation,  whether  the  vessel  » 
allowed  to  tail  by  private  consent,  or  still  remains  under  detention. 
It  18  quite  in  vain,  therefore,  to  refer  to  the  terms  of  the  arrest- 
ment Though  the  words  are^  <  aye  and  until  sufficient  caution 
^  be  found  acted  in  the  books  of  Council  and  Session^  that  the  vessel 
^  shall  be  furthcoming  as  accords  of  law^*  the  meaning  plainly  18, 
till  the  arrestment  is  regularly  loosed  upon  caution  ;  and  as  it  cannot 
be  regularly  loosed  except  upon  expede  letters,  the  arrestment 
must  subsist  till  these  are  executed,  and  consequently  the  caution 
cannot  come  sooner  into  operation.  The  charger  cannot  have,  at 
one  and  the  same  time,  both  the  security  of  his  subsisting  arrest- 
ment, and  of  the  caution  offered  in  the  loosing ;  and^  consequent- 
ly, till  the  arrestment  is  judicially  loosed,  the  judicial  cautioner 
cannot  begin  to  be  bound.  The  case  is  the  same  in  all  otbet 
judicial  bonds  of  caution.  They  only  become  operative  when 
the  matter  comes  to  a  judicial  termination.  If  a  charger,  for  in- 
stance, settles  matters  by  a  compromise  or  private  arrangement, 
after  a  suspension  is  passed  upon  caution,  the  cautioner  is  unques- 
tionably free— and  the  case  is  the  same  here.  It  is  admitted  that 
the  suspender  would  not  be  liable,  if  the  vessel  had  been  allowed 
to  sail  without  presenting  any  bill  of  clearing,  but  merely  on  get- 
ting the  arrester's  consent,  upon  shewing  him  the  judicial  bond  of 
caution  withdnt  any  cdncufrence  on  the  part  of  the  granter.  Yet 
that  consent  to  dispense  with  a  bill  of  loosing  would  be  quite  ad 
effectual  between  the  parties  as  the  consent  which  was  actually 
given  in  this  case  to  dispense  with  the  expede  letters.  An  extra- 
judicial consent  was  equally  necessary  in  both  cases,  if  the  judi- 
cial proceeding  was  not  completed ;  for,  notwithstanding  the  pass- 
ed bill,  the  arrester  might  have  refused  to  liberate  the  vessel  till 
the  expede  letters  were  intimated.  But  such  an  extrajudicial 
agteeiiieht  cUn  only  affect  thdse  who  were  parties  to  it ;  and  a8 
the  judicial  cautioner  bad  nothing  to  do  with  this  agreement,  sd 
he  cannot  be  charged,  in  consequence  of  it^  upon  a  bond  which 
fotmed  pktt  of  a  judicial  proceeding,  and  was  truly  coilditioned 
on  its  completion. 
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*  Ai  to  tbe  statement  that  the  cautioner  lias  no  interest  to  take  16^  Xw.  1838. 

*  this  objection,  since  the  charger  might  expede  the  letters  at  his 

*  pleasure^  when  be  could  have  had  no  defence,  it  is  answer  enough  ^'^^2 

*  that  A  CAUTIONER  charged  on  a  gratuitous  obligation  has  always     

<  interest  enough  to  found  upon  caiy  irregularity.     But  the  suspender 
^  might  here  liave  bad  a  mucb  more  direct  interest;  since  arrest- 

<  ments,  when  regularly  loosed^  are  still  preferable  in  competition, 

*  according  to  their  priority,  and  a  cautioner  paying  on  his  bond 
^  is  en  titled  to  an  assignment  of  the  diligence.     But  when  discharged 

*  by  a  private  agreement,  the  diligence  falls  altogether,  and  can 
*'  no  longer  be  assigned  to  any  one.' 

The  charger  having  reclaimedj  and  tbe  Court  differing  in  opl* 
arion^  minutes  of  debate  were  ordered,  which  were  afterwards  laid 
before  the  other  Jadges  for  their  opiniona. 

The  charger,  in  his  minute,  referred  to  the  practice  in  the  Ad- 
aiialty  Court,  before  its  junction  with  the  Court  of  Session.  The 
finding  of  caution,  acted  in  the  books  of  the  Admiralty,  took 
phu;e  at  the  sight  of  the  clerk,  and  his  certificate  that  caution  had 
been  judicially  found,  justified,  on  the  one  hand,  the  instant  depar- 
ture to  sea  of  the  arrested  vessel,  as  it  fixed,  on  the  other,  the  fe«- 
sponsibility  of  tbe  cautioner,  under  his  judicial  bond,  to  make  her 
furthcoming.  This  arrestment  was  not  laid  on  in  virtue  of  letters 
under  the  signet.  The  depending  action  on  which  the  diligence 
was  used  was  one  of  a  proper  maritime  nature,  which,  till  the 
L  WiU.  IV.  a  69,  could  only  have  been  brought  in  the  Admiralty 
Court,  but  which,  nnder  the  sanction  of  that  statute,  was  brought 
into  this  Court,  and  arrestment  used  on  its  dependence,  according 
to  the  rules  formerly  in  observance  before  the  Admiralty*  By  that 
act,  $  21,  it  is  provided,  that  ^  the  Court  of  Session  shall  hold  and 

*  exercise  jurisdiction  in  all  maritime  and  civil  causes,  and  proeeed- 

<  ings  of  the  same  nature  and  extent  in  all  respects  as  that  held  and 

*  exercised  in  regard  to  such  causes  by  tbe  High  Court  of  Admiralty, 

*  before  the  passing  of  this  act,  and  all  applications  of  a  summary 

*  nature  connected  with  such  causes  may  be  made  to  the  Lord  Ordt- 

<  nary  on  the  Bills/  By  §  38,  tbe  finding  of  caution  and  using  of 
arrestment,  heretofore  observed  in  the  High  Court  of  Admiralty,  and 
all  regulations  relative  thereto^  n&ay  be  enforced  in  the  foresaid  courts 
respectively*  Again,  by  $  40^  it  is  declared  that  summonses  in  m»- 
ritime  causes  instituted  in  the  Court  ef  Session  shall  be  signed  by 
one  of  tbe  principal  m  depute  clerks  of  Session,  and  it  shall  not  be 
necessary  that  such  summonses  pass  the  signet  The  question 
therefore  wasy  whether  caution  had  not  been  judicially  found  acted 
in  the  book!  <tf  Council  und  Session,  as  coming  in  plape  of  the 
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Jan.  1836.  books  of  the  Admiralty?  This  being  the  fact,  the  arrestment  mast 
be  held  to  have  been  thereby  judicially  removed  or  loosed,  so  that 
the  owner  might  legally  send  the  brig  to  sea  freed  from  the  tem- 
porary attachment 

The  opinions  of  the  Consalted  Judges  went  so  much  on  this 
•Statement  of  the  practice,  that  it  is  only  necessary  to  refer  to  the 
Session  papers  for  the  farther  argument  in  the  cause. 

The  Consulted  Judges  returned  the  following  opinions ; 


pinions  of 

>nsulted 

dges. 


Opinions  of  the  Lords  President,  Balgray,  Gillies^  Mackenzie^ 
Corehouse^  Fullerton,  Moncreiff  and  Cockburn. — This  question  re^ 
lates  to  an  arrestment  used  on  the  dependence  of  an  action  in 
the  Admiralty  Court,  at  the  instance  of  Bousie,  the  charger  in 
this  process,  against  Skeen.  Its  object  was  to  attach  a  vessel, 
of  which  the  defender  was  part-owner  and  ship's-husband,  and 
which  was  then  lying  at  Greenock,  about  to  proceed  on  a  voy« 
age  to  the  West  Indies.  The  will  of  the  summons,  agreeably  to 
the  forms  of  that  Court,  contained  an  express  warrant  for  the  dili- 
gence authorising  all  ship's  goods,  &c«  to  be  arrested  <  aye  and 
'  until  sufficient  caution  be  found  acted  in  the  books  of  our  said 

<  Lords  of  Council  and  Session,  that  the  same  shall  be  made  furth^ 

<  coming  to  him  as  accords  of  the  law ;'  and  these  words  are  re- 
peated in  the  execution.  Skeen  presented  a  bill  for  loosing  this 
arrestment,  setting  forth  that  he  was  willing  to  find  caution  that 
the  vessel  should  be  made  furthcoming  to  the  charger,  and  the  bill 
was  passed  on  caution  being  so  found.  Thomson,  the  suspender, 
became  cautioner,  and  by  his  bond,  which  is  absolute  in  terms,  he 
judicially  enacted  himself  to  make  the  vessel  furthcoming.  Having^ 
obtained  this  security,  Bousie  the  charger's  interest  in  the  matter 
ceased.  It  was  not  his  duty  to  expede  letters  of  loosing  on  the 
passed  bill ;  nor  could  he  have  been  heard  in  the  Bill-Chamber,  or 
any  where  else,  either  objecting  to  these  letters  passing  the  signet, 
or  praying  that  they  should  pass.  They  must  have  passed,  of 
coarse,  on  the  demand  of  Skeen,  the  arrestee,  without  reference 
either  to  Bousie,  the  arrester,  or  to  his  own  cautioner,  Thomson. 
They  would  have  been  necessary  if  the  vessel  had  been  arrested  in 
the  hands  of  a  third  party,  not  the  defender  in  the  original  action, 
and  not  cognisant  of  the  proceedings  in  the  Bill-Chamber,  and 
who,  on  that  account,  might  have  required  the  production  or  inti- 
mation of  such  letters,  before  he  was  in  safety  to  allow  the  vessel  to 
depart.  But  as  Skeen  was  not  only  the  defender,  who  had  found 
caution,  but  the  arrestee  in  whose  hands  the  vessel  was,  it  was  un- 
necessary, and  perhaps  would  have  been  absurd,  that  he  should 
Lave  expede  letters  of  loosing  for  no  purpose,  except  to  intimate 
them  to  himself.     The  suspender  says  that  he  was  entitled  to  rely 
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that  the  vessel  could  not  proceed  on  her  voyage  till  the  letters  16  Jan.  1836. 
were  expede;  bat  it  is  thought  there  is  no  foundation  for  that  plea.     ^^V*^ 
He  was  himself  a  party  to  the  proceedings  in  the  Bill-Cbambery  gou^g^"  ^' 
and  knew  that,  in  consequence  of  his  own  bond,  Skeen  had  a  war-       -; — 
rant  put  into  his  hand,  by  which  he  might  have  expede  the  letters  constHtdT 
at  any  time  without  further  communication  with  him,  the  cautioner ;  Judges. 
and,  in  point  of  form,  it  is  in  no  case  necessary  that  expede  letters 
should  be  intimated  to  the  cautioner,  on  the  faith  of  whose  bond 
the  bill  was  passed.     It  is  a  postulate  equally  inadmissible,  that, 
until  the  arrestment  is  loosed,  the  cautionary  obligation  cannot  take 
effect.     The  cautioner's  obligation  takes  effect  from  the  moment 
the  bond  is  received ;  and  the  letters  are  expede,  not  for  his  bene- 
fit, or  even  of  the  arrester,  but  for  the  safety  of  the  arrestee.     As 
soon  as  the  bond  is  received,  the  arrester  is  entitled  to  require  the 
cautioner  to  make  the  vessel  furthcoming^  in  whose  hands  soever 
it  may  then  be. 

When  a  bill  of  suspension  and  liberation  is  passed  on  caution, 
the  Lord  Ordinary's  interlocutor  passing  the  bill  is  not  a  warrant 
for  the  magistrates  of  the  burgh  where  the  debtor  is  incarcerated 
to  set  him  at  liberty.  In  the  general  case  they  are  not  entitled  to 
do  so  until  letters  of  liberation  are  signeted,  and  either  a  charge 
given  upon  them,  or  regular  intimation  made.  But  that  form  is 
dispensed  with  if  the  incarcerating  creditor  consents  to  the  libe- 
ration, which  he  may  do,  without  any  communication  with  the  cau- 
tioner ;  and  in  practice  not  only  is  this  consent  frequently  given, 
but  it  is  thought  a  harsh  proceeding  to  refuse  it  It  never  was 
supposed  in  that  case  that  the  liberation  of  the  debtor  before  the 
letters  were  expede  released  the  cautioner,  or  that  his  obligation 
did  not  commence  until  they  were  expede.  It  appears  to  us  that 
this  is  not  only  a  similar,  but  an  a  fortiori  case. 

lA>rd  Jeffrey, — I  have  considerable  difficulty  in  concurring  in  the 
opinion  of  the  other  Consulted  Judges ;  though  I  can  no  longer  look 
with  any  confidence  to  the  views  on  which  my  interlocutor  proceed* 
ed.  The  difficulty  of  the  case  is  this :  If  the  mere  words  of  the 
arrestment,  or  the  bond  of  caution,  are  looked  at,  the  cautioner's 
obligation  should  be  complete  from  the  moment  the  bond  was  signed 
and  delivered ;  and  might  consequently  be  enforced,  though  the  ship 
had  been  allowed  to  sail  the  hour  after,  and  without  any  bill  of  loos- 
ing being  passed.  Nay,  in  this  view,  it  might  even  be  enforced, 
although  the  cautioner  had  been  rejected  by  the  clerk  of  the  bills 
as  insufficient,  and  the  bill  ultimately  passed,  upon  lodging  another 
bond  by  a  different  person.  If  that  last  person  had  become  bank- 
rapt,  and  the  first  bond  had  come  into  the  hands  of  the  arrester,  it 
is  not  easy  to  see  why  it  might  not  be  enforced  against  the  granter, 
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16  Jon.  1836.  if  its  own  terms  and  plain  tenor  only  could  be  looked  at,  without 
reference  to  the  judicial  procedure  with  a  view  to  which  it  was 
granted.  But  it  is  supposed  that  this  will  not  be  pretended ;  and 
in  the  foregoing  opinion  it  seems  accordingly  to  be  assumed  that 
the  cautioner's  obligation  only  begins  from  the  passing  of  the  bill. 
But  it  is  really  difficult  to  see  how,  if  this  was  necessary,  the  ex* 
peding  of  the  letters  should  not  be  necessary  also.  There  is  no  re* 
ference  to  the  passing  of  the  bill,  more  than  to  the  ezpeding  of  the 
letters,  in  the  arrestment  or  in  the  bond.  Yet  the  former  seems  to 
be  held  necessary  to  make  the  cautioner's  obligation  operative,  be- 
cause he  bound  himself  only  judtciallt/f  and  with  reference  to  a 
technical  course  of  procedure.  The  passing  of  the  bill,  however, 
is  but  the  first  step  of  that  procedure.  It  does  not  itself  loose  the 
arrestment;  but  is  merely  a  warrant  for  the  kttersj  by  which  alone 
it  can  be  judicially  loosed.  If  the  judicial  bond  of  caution,  there- 
fore, will  not  be  effectual,  if  the  arrestment  is  discharged  aUogether 
evtrajudidallffy — that  is,  without  passing  a  bill, — the  natural  conclu- 
sion seems  to  be,  that  it  cannot  be  effectual  unless  it  he  judicially  Ioom* 
ed;  that  is,  by  expeding  letters  of  loosing,  and  not  merely  suing  out 
a  warraiit  for  such  letters.  The  opinion  of  the  other  Consulted 
Judges  seems  to  adopt  tlie  principle  on  which  my  judgment  pro- 
ceeded, but  only  to  follow  it  half  way  to  the  conclusion. 

In  matters  of  form  it  is  dangerous  to  reason  from  eqnity,  or  the 
reason  of  the  thing :  But  the  equity  which  entitles  a  cautioner  to 
the  most  rigorous  construction  of  his  engagement  is  now  a  settled 
part  of  the  law ;  and  I  have  suggested  in  the  close  of  my  note  that 
he  may  have  a  substantial  interest  to  require  what  the  law  seems  here 
to  entitle  him  to. 

On  these  grounds  I  should  certainly  incline,  though  with  great 
diffidence,  to  adhere  to  the  interlocutor.  I  am  most  moved  to 
doubt  it,  by  what  is  stated  in  the  minute  for  the  charger,  as  to 
the  settled  practice  in  the  Admiralty  Court,  before  its  jurisdiction 
was  merged  in  the  Court  of  Session,  and  the  provisions  of  the 
statute  by  which  the  benefits  of  that  practice  are  held  to  be  sdll 
preserved  to  suitors  in  proper  maritime  causes.  My  impression 
is,  that  this  ground  of  pleading  was  not  touched  upon  at  the  debate 
before  me ;  and  I  am  so  much  impressed  with  it  now,  that  I  can 
scarcely  be  held  to  dissent  from  the  practical  conclusion  of  the  other 
Consulted  Judges. 


Judgment, 


At  the  final  advising,  the  Courts  in  acoerdanee  with  these  opinions, 
recalled  the  interlocutor  of  the  Lord  Ordinary,  repelled  the  objeo«> 
tion  to  the  charge  in  so  &r  as  founded  upon  tlie  letters  of  arrest>- 
ment  not  having  been  judicially  loosed,  found  the  chavger 
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titleil  to  the  expenses  of  this  discussion,  and  quoad  uUra  r^mitt^d  16  Jan.  1836. 
to  the  Lord  Ordioary.  ^•^•v*^'^ 

Lord  Ordinary,  Jeffrey.         For  Suspender,  Neaves,        For  Chirg^y  CowQ**       Mn 
1FHher$p99n,  W,  S.  and  Z>.  i/.  Adamtont  Agents.         T,  Clerk. 

R. 


P/HSr  DIVISION. 

No.  LIV.  20/A  January  1836. 

M.  LIPPMANN  and  Mandatary 

against 
Sir  WILLIAM  H.  DON  and  TUTORS. 

F0R£lON.^^(L£X  LOCI  CONTRACTUS,    AC  SOLUTIONIS. )r-*BlLL   OF 

Exchange.^^Sexennial  Prescription^ — Res  Judicata. -rr- 
-Cireumatanees  in  which  it  wasfoimd^  in  respect  to  the  acceptance  of 
a  bUl  ofex(ka»ge  signed  at  PariSf  by  a  party  who  had  been  resipLsnt 
in  Scotland  since  the  bill  fell  due^  {adhering  to  the  interlocutor  of  the 
Ijfrd  Ordinary  J  pronounced  after  taking  the  opinion  of  foreign  law* 
yerSf)  (1.)  T/mt  the  defence  of  the  sexennial  prescription  was  tn^ 
appUcable  ;  (2.)  That  the  plea  of  res  judicata,  founded  on  a  decree 
of  the  Tribunal  of  Commerce  in  Paris,  against  a  party  in  absence, 
was  Wfitenable,  and  that  t/ie  partt/s  representative  ought  to  be  repotV' 
ed^  notwithstanding  the  opinion  of  French  lawyers  to  the  contrary. 

The  late  Sir  Alexander  Don,  when  in  Paris,  in  1800,  (hs^viog  Narrative. 
beeo  detained  by  Buonaparte,  with  other  British  subjeicl^  who  were 
in  France  when  hostilities  commenced  in  1303,)  subscribed  twp 
bills  of  exchange,  conceived  in  th^  following  terms,  in  favour  of  tba 
pursuer  as  payee : 

Fersail,  le  13.  9bre  1809.  Bon  pour  20,000  fr. 

Att  premier  Mars  prochain  payi,  par  cette  premiere  de  change, 
a  Tordre  de  M.  Lippmann,  le  somme  de  vingt  mille  francs,  valeur 
re^R,  sans  autre  avis.  Bon  pour  vingt  mille  francu* 

(Signed)         Chas.  Fagan. 

A  MoQsievr  Mon.  Don. 


Hotel  Richelieu,  Rue  Neuve,  St  Augustin,  Paris, 
Accepts  pour  le  somoie  die  vingt  miUe  francs,  payable  le  premier 
Mars  1810.  (Signed)         Alexander  Don. 
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20  Jan.  1836.       VenaxU  fe  18.  Ure  1809.  Bon  pour  20,000  fr. 

.  ^^V^^  Au  premier  Mars  prochain  pave,  par  cette  premiere  de  chanfre, 

-ippmann  «nd    x  „,,,-.    ^  •  ,  i        .  .«     i.  • 

^andaury  v.    ^  ^  Order  de  M.  Lippmann,  le  somme  de  vingt  mule  francsi  valeur 
)on  and  re9u,  saiis  autre  avis. 

— \  Bon  pour  vingt  mille  francs. 

'*^''«''^«-  (Signed)        Chas.  Fagan. 

A  Monsieur  Mon.  Don. 

Hotel  Richelieu^  Rue  Neuve,  St  Auffustin^  Paris* 
Accept^  pour  le  somme  de  vingt  mille  francs,  payable  le  premier 
Mars  1810.  (Signed)        Alexandeu  Don. 

Early  in  February  1810)  and  before  the  bills  became  due,  Sir 
Alexander  Don  returned  to  Scotland. 

These  bills,  when  they  became  due,  were  protested  in  Paris, 
for  non-payment,  against  the  acceptor,  and  the  dishonour  was  in- 
timated to  Charles  Fagan  the  drawer. 

An  action  was  afterwards  raised  by  the  pursuer,  M.  Lippmann, 
the  payee  of  the  bills,  before  the  Tribunal  of  Commerce,  of  the 
Department  of  the  Seine  of  Paris,  against  both  the  drawer  and 
acceptor  of  these  bills,  as  defenders.  A  citation,  however,  was  left 
for  Sir  Alexander  at  the  Hotel  de  Richelieu,  in  which  he  was  de- 
signed as  a  merchant ;  but  the  officer  was  there  informed  that  he 
bad  left  it  four  months  before ;  in  consequence  of  which  answer,  by 
which  it  appeared  that  Sir  Alexander  Don  had  no  residence  known 
in  France,  he  posted  up  a  copy  of  the  summons  against  the  princi- 
pal door  of  the  Tribunal  of  Commerce  at  Paris,  and  took  another 
to  the  Imperial  Attorney  of  the  Tribunal  of  First  Instance  of  the 
Department  of  the  Seine. 

On  the  25th  of  July  1810  the  pursuer  obtained  a  judgment 
against  both  the  defenders,  viz.  against  the  drawer,  who  appeared 
by  his  attorney,  and  admitted  the  validity  of  the  debt,  and  against 
Sir  Alexander  Don,  in  absence,  after,  as  is  alleged,  the  forms  ac- 
cording to  the  law  of  France  had  been  gone  through,  where  the 
defender  does  not  appear.  The  judgment  was  for  the  principal 
sum  in  the  bills,  with  interest  and  expenses. 

This  judgment  was  intimated,  on  the  2d  October  1810,  at  the 
Hotel  de  Richelieu,  where  the  bill  was  addressed ;  but  no  intima- 
tion was  made  to  Sir  Alexander  in  Scotland,  where  he  then  resided. 

The  pursuer,  then,  in  default  of  the  acceptor,  put  the  judgment 

in  execution  against  Charles  Fagan,  the  drawer ;  but  his  person 

could  not  be  found,  and  his  effects  were  sold  under  order  of  the 

French  courts,  and  the  proceeds  received  by  the  pursuer,  to  the 

—     extent  of  434  francs,  afte/  deducting  judicial  expenses. 
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No  judicial  demand  was  made  upon  Sir  Alexander,  or  action  20  J«n.  18S6. 
raised  in  this  country,  before  his  death,  which  occurred  on  the  11th     ^^••v^*^ 

Apni  JO-it>.  Mandatary  t7. 

The  present  action  was  brought  against  Sir  William  Henry  Don,  Don  and 
as  son  and  heir  of  Sir  Alexander,  founded  on  the  above-mentioned      *^"'_ 
jadgment  as  a  valid  ground  of  debt.  Nanrauve. 

After  completing  a  record,  the  Lord  Ordinary  appointed  a  case 
to  be  prepared  for  opinion  of  French  counsel,  which  was  accord- 
ingly obtained  *,  after  which  his  Lordship  ordered  cases.  The 
pleas  and  authorities  for  the  parties  were  as  follows : 

Pleaded  for  pursuer — I.  A  party  entering  into  a  contract  in  a  Punuer^a 
foreign  state  is  bound  by  the  laws  of  that  state,  although  he  should,  ^'^^ 
when  sued,  be  beyond  the  jurisdiction;  <n  that  state.  2.  Where  a 
bill  is  granted  in  a  foreign  country,  payable  there,  and  the  law  of 
that  country  declares  that  the  course  of  prescription  is  stopped  by 
decree  being  taken  for  the  amount  of  the  bill  in  one  of  its  courts  of 
law,  and  decree  is  so  taken,  prescription  must  be  stopped,  although 
the  law  of  the  debtor's  subsequent  domicil  should  proceed  upon  a 
different  rule.  3.  In  mercantile  contracts,  or  ordinary  contracts  of 
debt,  the  lex  loci  contractus  must  be  the  governing  rule. 

Authorities.— Opinion  taken  ;  7.  Ea$t  681 ;  4.  Wib.  8f  Sh.  37  ; 
cases  of  Goddard  and  others,  in  Mar.  Die.  v.  Forrnn^  4533,  5,  43, 
44;  Bro.  Syn.  707.  As  to  lex  contractus,  1.  Black.  256;  Chittyy 
Bills,  172 ;  2.  Pardessus,  384 ;  Dig.  447, 2 1 ;  Thomson^  Bills,  708 ; 
Armour,  2lst  Jan.  1792,  M.  4476;  Watson,  21st  Jan.  1792; 
M.  4582;  Glyn,  8th  June  1830 ;  2.  Rtiss.  Bep.  251 ;  4.  Bing.  686 ; 
Cod.  iii.  13 ;  Brunneman,  278 ;  Stephan  Pomcran,  i.  29.  1 ;  Foet. 
i.  1.  66;  Tkomsofij  678;  Gordon,  23d  June  1784,  M.  i  1,127; 
Camp.  63;  1.  Phillip's  Evidence,  353;  1.  Stark.  N.  P.  C.  255; 
Chitty,  16. 

Pleaded  for  defenders — 1.  A  Scotsman,  sued  in  a  Scotch  court  for  Defenders' 
payment  of  a  bill  of  exchange,  is  entitled  to  plead  the  sexennial  ^^^"* 
prescription,  provided  he  shall  have  been  domiciled  in  Scotland  for 
six  years  after  the  bill  became  due,  and  before  the  commencement 
of  the  action. 

Authorities — Voet.  i.  42,  §  58 ;  Huber  de  Confi.  Leg. ;  Dirleton, 


*  See  Senion  papen  fpr  case  as  prepared  by  Mr  Alison,  and  opinion  of  counsel. 
The  substance  and  inaport  of  the  opinion  wUl  appear  In  the  interlocutor  and  note  of  tbe 
Lord  Ordinary,  after  quoted.  Reference  is  also  made  to  tbe  Session  papers  for  the  ar- 
guments of  the  parties  in  support  of  their  respective  pleas,  which  will  be  found  to  be 
Tcry  ably  and  ebbontely  stated. 
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DefeBdereT 
Pleas. 


80  Jan.  1936.  8to  edit  96^  Ersk.  iii.  7. 48 ;  Delvalle,  9th  Mar<^h  1786 ;  Randal, 
^^^V*^  13tli  Jaly  1768,  and  other  cases  in  Mor.  4620-4-2;  Hailesj  408; 
M^Sui^r*^-  ^^'^»  ^^^'^  Ersk.  (Ivory,)  788,  note  408;  Cheswell,  14th  Feb. 
1792;  Richardson,  14th  June  1824,  5A.^/7/7.;  Kinloch,  12th  July 
1789,  M.  4456 ;  Gibson,  2d  March  1831,  S.  D,  B.;  ChiUy,  613; 
4.  PardessuSf  223,  193;  1.  Bam.  and  Adal  284;  Glyn,  jit  sup.; 
Gibson,  2d  March  1831. 

2«  Proceedings  against  the  alleged  debtor  in  a  bill  of  exchange 
in  a  foreign  country,  where  such  debtor  has  no  domicil,  cannot 
have  the  effect  of  interrupting  the  course  of  prescription. 

Goddard,  ut  sup. ;  EdwarHs,  29th  June  1720,  M.  4535 ;  Sin- 
dair,  14tfa  July  1768,  M.  4542;  Hamilton,  M,  4548;  Ersk.  i.  2. 
16;  3.  Camp.  463;  Story^  457;  2.  Buss,  351;  Foet,  y.  1.  73; 
Ersk.  i.  2.  20 ;  L  Camp.  63 ;  Story^  484. 

3.  Proceedings  against  the  drawer  or  indorser  of  a  bill  of  ex- 
change cannot  have  the  effect  of  interrupting  prescription,  in  a 
question  widi  the  acceptor,  unless  such  acceptor  shall  have  been 
duly  made  a  party  to  such  proceedings ;  Sioryp  482. 

The  Lord  Ordinary  pronounced  the  following  interlocutor,  add- 
ing a  note : 

<  The  Lord  Ordinary  having  considered  the  revised  cases  for 

*  the  parties,  the  case  prepared  for  the  opinion  of  French  counsel, 

<  and  their  opinion  thereon,  together  with  the  productions  and  whole 

<  process,  repels  the  plea  of  the  sexennial  prescription  stated  for  the 

<  defender ;  finds  that  the  defender  is  entitled  to  be  reponed  against 

<  the  judgment  of  the  Tribunal  of  Commerce  in  France ;  and  ap- 

<  points  parties  to  be  farther  heard  on  the  merits  of  the  cause.' 
Note.-^*  This  action  is  laid  on  two  grounds  :  Ist^  On  the  bills  of 

*  exchange  accepted  at  Parts  by  the  late  Sir  Alexander  Don ;  and, 

*  ^dly,  On  the  decree  of  the  Tribunal  of  Commerce  in  that  city 

<  against  Fagan,  the  drawer,  and  Sir  Alexander,  the  acceptor,  joint- 

*  ly  and  severally,  proceeding  on  those  bills.     This  decree  may  be 

*  considered  either  as  an  interruption  of  the  prescription  of  the  bills, 

<  or  as  a  separate  title  of  pursuit. 

<  To  decide  the  question  of  prescription,  as  applicable  to  the  bills, 

*  it  is  necessary  to  inquire  whether  tlie  debt  sued  for  is  a  French  or 

<  a  Scotch  debt,  and  that  depends,  in  this  case,  on  the  point  whether 

<  Scotland  or  Prance  was  the  place  where  the  bills  were  payable. 
^  If  they  constituted  a  Scotch  debt,  it  is  plain  they  are  subject  not  to 

*  the  French  quinquennial,  but  to  the  Scotch  sexennial  prescription ; 

*  and  as  Sir  Alexander  Don  had  resided  more  than  six  years  after  the 
^•time  of  payment  in  Scotland,  they  are  not  actionable  unless  resting 
^  owing  be  proved  by  writ  or  oath,  or  the  prescription  interrupted  by 

*  action  or  diligence.    Action  was  raised  against  Sir  Alexander  Don, 


Lord  Ordi. 
nary's  Inter- 
locutor. 


Note. 
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<  aad  decree  obtained  agaiost  him  in  France ;  but  whether  thoie  pro-  20  Jao.  lase. 

*  ceedings  amount  to  an  interruption  of  the  Scotch  sexennial  pre-    _^^  V^ 

*  scription  may  well  be  queatioa«d,  whaterer  may  be  their  effect  as  ^/^^^i^*^, 
'  a  separate  title.     He  was  not  in  France  when  the  action  was  raif-  Don  and 
<ed:  be  was  not  personally  cited  there,  nor  had  he  any  property,  Tutors^ 

*  either  heritable  or  moveable,  within  the  jurisdiction.    Farther,  and       '^ott. 

<  what  is  still  more  material,  he  wais  then  an  alien  enemy  in  France, 

<  and  ceald  not  appear  in  safety  in  a  Freaeh  court  either  to  sue  pr 

<  to  defend.     Considered,  therefore,  purely  as  a  qnestimi  of  Sooteh 

<  law,  it  wouM  seem  that  the  sexennial  prescription  of  the  bills  was 

*  not  interrupted. 

^  On  the  other  hand,  if  France  was  the  place  of  payment,  and  if 
'  the  bilk  in  consequence  constituted  a  French  debt,  the  case  must 

*  be  viewed  in  a  different  light     Our  decisions  liave  not  been  uni- 

<  form  on  this  point;  but  it  seems  the  better  opinion,  that  if  a  debt 
^  be  payable  in  a  foreign  country,  the  law  of  that  country  must  ap* 
'  ply,  in  so  &r  as  its  extinction  is  concerned,  althoogh  the  debtor 

<  resides  and  must  be  sued  in  Scotland*    On  that  principle,  the  bills 

*  were  ^abject,  not  to  the  Scotch  sexennial,  but  to  the  Frencli  quin- 

*  qnenoial  prescription ;  and  every  interraption  of  that  prescription 

*  by  the  law  of  France  is  pleadable  against  the  defender  here.    The 

<  biUa  do  not  specify  the  place  of  payment;  and  the  defender  argues, 
^  on  that  ground,  that  i£e  debtor's  domieil  is  to  be  held  the  place 

*  of  payment  This  point  is  not  decided  in  the  law  of  Scotland ; 
^  but  it  seems  well  established  in  the  law  of  Ekigland,  that  where 
'  there  is  no  such  specification,  the  place  of  acceptance  is  the  place 
^  of  payment ;  and  that  is  also  the  law  of  Framse,  as  ia  stated  in  the 

<  opinion  obtained.     As  the  bills  in  question  were  diawn  and  nc- 

*  cepted  in  Fiance  by  parties  resident  there,  it  must  be  held  as  pars 

*  contractus  that  Paris  was  the  place  of  payment. 

*  It  would  follow  from  this,  that  if  the  proceedings  in  the  French 

*  court  were  held  in  that  country  as  an  interruption  of  the  qnin- 

*  quenaial  prescription^  they  must  be  so  held  in  Scotland  also,  how- 

*  ever  anomalous  they  may  appear,  either  in  respect  that  the  debtor 

*  was  not  within  the  jurisdiction,  and  had  no  property  there,  or 

*  in  any  other  view ;  or  if  it  be  the  law  there  that  a  decree  against 
^  the  drawer  is  also  a  decree  against  the  acceptor  to  the  effect  of 

*  interrupting  preseription,  the  same  intexruplion  must  be  admitted 

*  in  Scotland. 

*  Bnt  the  difficulty  which  occurs  to  the  Lord  Ordinary,  and  whieh 
^  is  not  met  in  the  opinion  of  the  French  counsel,  rests  upon  this 

*  ground :  They  state,  that  in  consequence  of  the  lapse  of  five  years, 
^  the  bill  of  exchange  is  ann  oiled,  and  the  bearer  acquires  his  re- 
^  dress  on  a  new  Utle,  namely,  the  judgment  which  remains.'    This 
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20  Jan.  1836.  *  doctrine  lays  prescription  out  of  tbe  question  altogether.    The  only 
/^Y^*^    •  title  of  pursuit  is  the  French  judgment,  which  this  Court  is  called 
Mandauu-y  *?  *  vipoti  to  enforce ;  and  the  question  arises,  whether  it  be  such  a 
Don  and         <  judgment  as  should  be  held  as  a  res  judicata,  without  further  in- 
"*  *  quify^  or  whether  it  may  competently,  and  should  in  equity,  be  re- 

Note.  <  viewed  on  the  merits. 

<  It  appears  that  by  the  law  of  France  a  judgment  in  absence 
^  prescribes  in  six  months,  unless  execution  has  followed  upon  it; 

*  but  this  prescription  was  interrupted  as  to  Sir  Alexander  Don,  in 

<  consequence  of  execution  against  the  drawer  Fagan,  who  was  liable 

*  with  him  in  solidum  in  the  bills,  and  against  whom  the  judgment 

*  also  proceeded  in  so  far  as  the  constitution  of  the  debt  is  concern- 

*  ed.     In  so  far  as  the  question  of  personal  execution  is  concerned, 

*  it  was  competent  for  Sir  Alexander,  and  it  is  still  competent  for 

*  his  heir,  to  be  reponed,  and  to  obtain  a  new  bearing,  in  the  Tri* 
^  bunal  of  Commerce,  but  in  no  other  court ;  but  that  proceeding, 
'.  it  is  said,  would  now  be  inept,  as  the  representative  of  the  deceas- 

<  ed  is  not  subject  to  personal  execution. 

*  But,  whatever  may  be  the  provisions  of  the  French  law  as  to 
^  decrees  in  absence,  the  important  question  arises,  whether,  when 

<  a  foreign  court  is  called  upon  to  enforce  that  decree,  it  ought  not, 

*  in  material  justice,  to  repone  the  party  to  the  effect  of  his  being 

*  heard  on  the  merits.     A  decree  sine  causa  cognita  can  never  be 

<  considered  in  any  other  light,  except  either  as  a  compulsitor  to  en- 

*  force  the  attendance  of  the  party  against  whom  it  is  pronounced, 

<  or  a  penalty  on  his  contumacy  for  not  attending.    In  Scodand,  at 

*  least  for  forty  years,  it  is  held  merely  as  a  compulsitor,  and  the 

<  party  is  entitled  de  jure  to  be  reponed  on  payment  of  expenses. 

*  And,  therefore,  in  the  case  of  Douglas  v.  Forrest,  in  the  Court  of 

*  Common  Pleas,  cited  by  the  pursuer,  where  a  Scotch  decree  in  ab- 

<  sence  was  held  equivalent  to  a  decree  causa  cognita,  it  is  probable 

<  that  the  law  of  Scotland  had  not  been  fully  explained  to  the  Court, 

<  because  they  gave  much  greater  effect  to  it  than  it  would  have  re- 

<  ceived  in  the  forum  where  it  was  pronounced. 

^  On  the  other  hand,  although  the  judgment  in  the  Tribunal  of 

<  Commerce  were  to  be  held  in  France  as  a  penalty  on  the  acceptor, 

<  for  his  contumacy  for  not  appearing  to  answer  the  citation,  it  can- 
^  not  be  viewed  in  that  light  in  this  country,  because  he  could  not 

<  have  appeared  in  safety,  being  an  alien  enemy.     Admitting  that, 

<  as  a  private  individual,  he  had  a  persona  standi,  and  might  have 

<  been  heard  by  his  attorney  or  procurator,  which  may  be  inferred 

<  from  the  opinion  obtained,  yet,  on  the  principles  of  international 

<  law,  no  man  is  bound  to  answer  in  a  court  where  he  cannot  be 
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<  personally  present  without  endangering  his  liberty,  and  that  from  20  Jan.  1831$. 

*  no  fault  of  his  own.  Z^*^^'^*^ 

*  The  French  counsel  hold,  that,  as  Sir  Alexander  Don  was  Mandau^ »? 

<  bound  jointly  and  severally  with  Fagan,  a  decree  against  Fagan  Don  and 

*  in  fore  contentioso  is  equivalent  to  a  decree  in  foro  contentioso    "  ^"'  ^    • 

*  against  Sir  Alexander  Don  also.     That  might  be  granted  if  the       Note. 
'  decree  were  to  be  used  solely  for  the  purpose  of  interrupting  the 

*  French  prescription  ;  but,  as  the  Court  is  called  upon  to  enforce 
^  it  as  a  judgment  upon  the  merits,  it  is  thought  ho  party  can  have 

*  a  cause  conclusively  decided  against  him,  until  he  has  been  heard 

*  by  the  judge,  or  unless  it  be  his  own  fault  that  he  has  not  been 
^  heard. 

<  It  18  on  these  grounds  that  the  Lord  Ordinary  has  arrived  at 

*  the  conclusion,  that  while  the  sexennial  or  Scotch  prescription  is 

*  repelled,  as  inapplicable  to  the  circumstances  of  the  case,  the  de- 

*  fender  ought  to  be  reponed  against  the  French  decree,  and  parties 
^  be  allowed  to  go  into  the  merits/ 

The  defenders  reclaimed  against  the  interlocutor,  in  so  far  as  it 
repelled  the  plea  of  prescription ;  and  at  the  advising,  they  cited 
a  ease  lately  decided  in  England,  Huber  v.  Steyner,  1  Bingham^s 
Bep,  new  series,  vol.  ii.  part  1.  p.  202. 

The  Courts  however,  without  hearing  the  respondents'  counsel,  Judgment. 
nnanimoosly  adhered. 

Lotd  Ordiouy,  Corehauu.        Act.  Advocatui  {J.  A.  iivmy)  and  Sandford.      AlU 
Xeay  tod  MtaiOand.        B.  Clerk. 

R. 


FIRST  DIVISION. 

Na  LV.  SOtfi  January  1836. 

WILSON'S  TRUSTEES 
against 

EWING,  MAY  AND  COMPANY. 

Cautioneb. — Process. — Found,  that  the  obligation  of  a  cautioner  m 
an  advocation  tubsisted  after  the  death  of  tlie  original  advocator^  (o 
the  effect  of  making  him  responsible  for  such  part  of  the  expenses  as 
were  incurred  after  the  advocator's  death,  the  process  having  been 
carried  on  by  his  eldest  son^  who  had  been  sisted* 
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to  Jam  I8M.  This  queiition  arose  in  tbe  shape  of  suspension  of  a  charge,  pro- 
ceeding on  a  decree  of  the  Lords  of  Council  and  Session  iu  tbe 
iM»  o.  Ewiog,  cbarger's  fayoar,  for  eipens^s  in  advocation  by  one  Mann  of  a 
May  &  Co.       certain  decree  of  the  Sheriff  of  Lanark.     Pending  the  process  of 
KmtTve.       ftdrocation  Mann  died;  and  of  this  date,  (Idth  Jnne  1833,)  hh 
eldest  son,  John,  was  sist^d  in  his  room  and  place.    Wilson^  the  sotf- 
pendefy  was  cautioner  imder  the  statote  in  tbe  adydcatioo. 


Lord  Ordi- 
nary*!  Inter, 
locutor. 

Note» 


The  Lord  Ordinary  pronounced  this  interlocutor  and  note: 

<  Hayirig  heard  eounsel  for  the  parties,  repels  the  reasons  of 

<  suspension ;  finds  the  letters  and  charge  orderly  proceeded,  and 
'  decerns ;  finds  the  chargers  entitled  to  expenses/ 

Noie4'^-^^  Preyious  to  tbe  year  1650  a  cautioner  in  a  suspension 
^  was  liberated,  if  cither  the  charger  or  suspender  died  before  the 

*  letters  were  discussed.  Tbis  rule  was  founded  on  a  very  rigid 
^  construction  of  the  terms  of  tbe  bond  of  caution,  contrary^  it  is 

<  thought,  both  to  principle  and  to  the  object  of  the  transactton. 

*  It  was  eorrected  by  tbe  Act  of  Sederunt,  29th  Januaiy  of  that 

<  year,  which  declared  that  the  cautioner  should  continue  bound 
'  notwitbstlinding  the  decease  of  either  charger  or  suspender ;  and 

<  it  was  directed  that  the  bond  of  caution  should  in  future  contain 
'  a  clausd  binding  the  cautioners  as  validly,  and  in  the  same  manner 

<  as  the  suspender,  his  heirs  and  executors  are  bound.     It  does  not 

*  appear,  however,  that  that  clause  was  ever  inserted  in  the  bond  of 
^  caution,  at  least  it  had  fallen  into  disuse  as  early  as  1688,  when 

<  Dallas's  Styles  were  written ;  and  in  the  case  of  Dickie,  December 
^  1743,  it  was  found  that  the  omission  of  the  qjause  was  immaterial. 
'  As  this  Act  of  Sederunt  did  not  extend  expressly  to  cautioners  in 

*  the  Admiralty  Court,  it  was  found,  (28th  January  1680,  Hodge,) 

<  that  their  obligation  came  to  an  end  by  the  death  of  the  party  for 

*  whom  they  were  bound.     But  that  judgment  was  afterwards  held 

*  to  have  been  erroneous,  in  the  case  of  Dundas,  13th  December 

*  1743,  when  the  point  was  very  carefully  considered.     There  ap- 

*  pears,  with  great  deference,  to  be  a  mistake  in  the  note  of  the  Lord 

*  Ordinary  in  the  Bill'Chamber,  where  it  is  stated  that  the  judg- 

<  ment  in  the  case  of  Dundas  was  pronounced  solely  ^  in  respect  of 
^*  the  Act  of  Sederunt  1756,  and,  of  course,  in  cases  to  which  it  di- 
<*  rectly  applied,  viz.  cases  of  caution  in  suspensions.'  Tbe  case  of 
^  Dundas  was  not  that  of  a  cautioner  in  a  suspension,  or  in  any 

<  way  one  to  which  the  Act  of  Sederunt  could  directly  apply,  but  in 

*  the  case  of  caution  judiclo  sisti  and  judicatum  solvi  in  the  Admi- 
.<  ralty  Court.     It  appears  also  from  the  reports,  particularly  from 

<  the  report  of  Lord  Karnes,  that  the  judgment  did  not  rest  exclu- 
^  sively  on  the  peculiar  nature  of  maritime  causes,  but  also  on  the 


Nq.  66.  COURT  OF  SESSION.  188 

bftwid  principle  of  the  construction  of  cautiondry  obligations,  as  ^ina.  i^, 
in  reference  to  the  nature  of  the  transactions  to  which  they  are     ^^^-^y*^  . 
inUrposed.     Not  to  mention  the  rule  of  the  Roman  law,  adopted  ^^^^E^jji*^ 
also  into  our  own,  that  haeres  est  eadem  persona  cnm  defanctd,  May  &  Ca 
which  of  itself  justifies  the  enlarged  construction,  it  is  plain  that        ^^ 
if  caution  felt  by  the  death  of  the  suspender,  it  might  in  many 
oaaes  be  altogether  nugatory.     Before  the  Act  of  Sederunt  1709, 
it  was  decided  (Nov.  30.  1709,  Dunbar,)  that  the  cautioner  in  k 
suspension  wad  not;  liberated  by  the  decree  beiiig  turned  into  k 
libel — a  much  greater  stretch  than  either  the  Act  of  Sedernn't 
1650,  or  the  decision  in  the  case  of  Dundas  authorises. 
^  If  it  had  been  the  practice  in  1650  that  caution  should  be  found 
in  advocations  as  well  as  supensions,  and  if  the  Act  of  Sederunt  in 
that  year  had  applied  to  the  latter  exclusively,  it  might  have  beefi 
plausibly  argued  that  the  former  were  intentionally  omitted,  atid 
that  the  act  therefore  could  not  be  applied  to  them.     But  caution 
was  never  required  in  advocations  till  more  than  a  century  after- 
wards, when  It  was  first  introduced  by  the  Act  €i  Sederunt  175^ 
in  advocations  of  decrees  of  removing.     The  bond  of  caution  in 
that  case  has  always  been  in  this  respect  identieal  with  the  bottd 
in  saspensions  |  and  the  same  style  has  been  followed  in  bonds  df 
caution  in  advocations,  under  the  late  statutes  50.  Geo.  IIL  c*  1  \2^ 
and  6.  Geo!  IV.  c.  120. 

*  Tbere  has  been  a  practice,  therefore^  for  about  eighty  years,  ' 
in  which  cautioners  in  advocations,  from  the  tendr  of  their  bondi, 
seem  to  be  placed  in  the  same  situation  aS  cautioners  in  suspen«> 
sions ;  and  in  the  statute  50.  Geo.  III.  it  is  declared  that  bills  of 
advocation  should  be  passed,  upon  caution  being  found  in  the  same 
manner  as  in  bills  of  suspension  at  present.     It  is  true  that  the 
6th  of  Geo.  IV.  restricted  that  caution  in  the  case  of  advocation^ 
of  iinal  interlocutors  to  expenses  of  process  only;  but  that  restric- 
tion, it  is  thought,  cannot  operate  in  favour  of  the  cautioner  in  sd 
&r  as  the  point  now  in  question  is  concerned.     With  regard  to 
advocations  on  the  ground  of  incompetency  or  contingeney,  the 
act  of  50.  Geo.  IIL  is  still  in  force,  and  it  rests  with  the  Lord 
Ordinary  in  the  BilKChamber  whether  caution  for  the  sum  at 
issue>  as  well  as  expensed,  shall  be  found. 
<  Looking  to  the  principle  recognised  in  the  Act  of  Sederunt  1660, 
which  applies  with  equal  force  to  suspensions  and  advocations,  the 
principle  of  seVenty-nine  years  as  to  the  style  of  the  bdnds,  the 
decision  in  the  case  of  Dundas,  which  is  an  a  fortiori  case,  and 
the  terms  of  the  act  50.  Geo.  III.  c.  112,  it  is  thought  that  Mr 
Bell  has  accurately  stated  the  clause  in  his  Commentaries,  (edit. 
1819,  ii.  247,)  that  <  the  cautioner  is  not  freed  by  the  death  pf 
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80  Jan.  1836.  ^*  the  suspender  or  advocator j  nor  even  by  the  decree  being  turned 
'^"^V^^    **  into  a  libeL'    This  was  in  1819,  previous  to  the  act  Q.Xjeo,  IV. ; 
teM^^Ewiiir'  *  ^'^^  ^^  ^^  repeated  the  same  words  in  bis  last  edition  in  1826, 
May  &  Co.       <  Subsequent  to  that  statute. 

^^^  ^  In  bonds  of  caution  judicio  sisti,  the  rule  is,  and  always  has 

<  been  different,  the  obligation  being  of  a  totally  different  nature. 

<  It  may  be  enforced  at  any  time  during  the  dependence  of  the 

<  cause ;  and  if  the  suspender  is  kept  amenable  to  the  Court  while 
^  he  lives,  there  is  no  reason  why  the  pursuer  of  the  action  should 
^  not  require  a  new  bond  of  caution  from  his  representative,  if  there 

<  be  any  occasion  for  that  security.  But  the  obligation  of  a  cau* 
^  tioner  judicatiim  solvi  is  not  purified,  nor  can  it  be  enforced  in 

<  any  way,  nor  to  any  effect,  till  the  termination  of  the  cause ;  and 

*  if  the  cautioner  got  free  by  the  death  of  his  principal,  it  would  in 

*  many  Instances  be  entirely  defeated.' 

Suspenden*         The  suspenders  reclaimed^  and  pleaded — The  suspenders  are  not 
^^^**'  bound  in  terminis  of  the  bond,  more  especially  as  cautionary  bonds  are 

atrictissimi  juris.  The  party  who  had  been  sisted  in  the  advocation 
was  not  executor — the  suit  being  in  matters  of  execu try — but  heir- 
at-law  to  the  advocator,  and  one  of  several  sons,  while  one  Thorn" 
son  in  Dundee  had  served  executor  qua  creditor  to  the  deceased. 

Respondents*       Answered — The  original  advocator  died,  leaving  a  family,  of 
Fleas.  whom  the  eldest,  John,  only  was  of  age,  and  who  had  taken  out 

an  inventory,  and  been  decerned  executor-dative  qua  next  of  kin  to 

the  deceased. 

Opinion  of         Lord  President, — The  heir-at-law  is  liable  in  first  instance,  and 
Court.  Yoji  his  relief  against  the  executors. 

Lord  Balgray. — The  interlocutor  is  right.  Cautioners  are  liable 
lifter  death  of  the  party. 

Lord  Mackenzie. — John  was  executor,  and  submitted  as  such  to 
the  decree  in  the  action  concerning  the  expenses  in  which  the  pre- 
sent question  is  raised. 

Lord  Gillies  observed,  with  reference  to  statute  6.  Geo.  IV, 
that  it  does  not  alter  rules  in  this  respect  previously  existing. 
Judgment.  '^^^  Court  adlteredf  with  additional  expenses. 

Lord  Ordtoary,  Corekotue*        Act.  P.  Babertsan.       Alt.  Ntavei*         Thot,  Dariingt 
S.  S.  C         Rob,  ITeUk,  &  S.  C.         S.  Clerk. 

R. 


No.  56.  COURT  OF  SESSION-  185 


SECOND  DIVISION. 
No.  LVL  20^A  January  1836. 

WILLIAM  EWING 

affainst 

CHALMERS  and  COLLINS. 

Process. — Expenses. — In  this  case,  see  antea,  p.  54,  the  Court 
repelled  an  objection  by  the  pursuer  to  the  Auditor's  report,  and 
allowed  the  defenders  to  charge,  in  their  account  of  expenses,  the 
sums  paid  by  tliem  to  the  jury. 

Act  MaiOand.  Alt.  MofUeiih.  Woikertpoon  i  Mack,  W.  S.  and  Mowhray  j* 

Howdeuf  W.  a         Mr  Russell,  Clerk. 


SECOND  DIVISION. 
No.  LVIL  20tk  January  1836, 

SiE  WINDHAM  CARMICHAEL  ANSTRUTHER,  Bart. 

affainst 

Mus  MARIAN  ANSTRUTHER  and  HUSBAND. 

Collation. — Tailzie. — Heir  and  Executor. — An  heir  of  en- 
tail^ who  is  also  the  heir  alioqui  successurus,  and  one  of  the  nearest 
of  kin  of  his  predecessor^  is  not  entitled  to  share  in  the  moveable 
succession  without  collating  his  liferent  interest  in  the  entailed  estate. 

In  this  case  the  Court,  upon  29th  November  1833,  (see  F.  C.  NarratiTe. 
Tol.  iz.  p.  112,)  found,  that  *  Sir  Windham  Carmichael  Anstruther, 
^  heir  of  entail  and  provision  to  the  late  Sir  John  Carmichael  An- 

*  struther,  his  nephew,  in  the  entailed  estates  of  Carmichael  and 

*  Anstruther,  being  also  heir  of  line  to  his  nephew,  cannot  claim 
^  any  share  in  the  moveables  along  with  his  sister,  without  pre«- 

*  viottsly  collating  the  heritage  to  which,  as  heir  of  Sir  John,  he 

vol.  zi.  n 
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SO  Jan.  1836.  «  Las  succeeded  :  Find  Mrs  Marian  Anstrutber  and  husband  entitled 

^"^^V^    *  to  expenses,  and  remit  to  the  Lord  Ordinary.' 
Anstrlitherand      ^^^  Windham  took  that  judgment  to  appeal,  and  the  House  of 
Husband.        Lords  declared,  ^  that  this  House  (by  consent  of  parties)  forbears 

<  hoc  statu  to  pronounce  any  decision  upon  the  matter  of  the  said 

*  appeal ;  but  it  is  ordered  and  adjudged,  that  the  cause  be  remitted 

<  back  to  the  said  Second  Division  of  the  Court  of  Session,  with  an 

<  instruction  to  the  Judges  of  that  Division  to  order  the  matter  of 

<  law  in  question  in  this  cause  to  be  heard  before  the  whole  Judges, 

*  including  the  Lords  Ordinary,  and  to  pronounce  judgment  ac- 

*  cording  to  the  opinions  of  the  majority  of  such  whole  Judges  *,* 

A  hearing  accordingly  took  place  before  the  whole  Court. 


*  Lord  Broug/ianCs  Speech,  House  of  Lords,  I5lh  April  1835. 

My  Lords,  I  stated,  when  this  case  was  argued  this  morning,  that  as  the  Little 
GiliDOur  case  had  been  decided  in  1809,  by  one  branch  of  the  Court  without  the 
concurrence  of  the  other,  and  as  the  present  decision  had  been  pronounced  only 
by  one  of  the  Diyisions,  without  consulting  the  other  Judges,  it  would  be  highly 
expedient  to  have  so  highly  important  a  doctrine  as  is  involved  in  the  question 
finally  established,  after  it  should  have  been  submitted  to  the  whole  Court.  This 
was  at  once  acceded  to  by  the  learned  counsel  for  the  respondents.  The  conse- 
quence was,  that  your  Lordships  did  not  continue  to  hear  the  argument.  So 
many  doubts  had  suggested  themselves  to  my  mind,  that  I  stated  at  two  o'clock 
my  wish  for  an  opportunity  of  entering  at  some  length  into  a  statement  of  those 
difficulties,  in  order  that  a  clearer  view  might  be  taken  below,  and  a  more  satis- 
factory result  might  be  obtained  from  remitting  the  cau^e.  I  added,  that  it  was 
very  desirable  that  any  statement  I  might  make  should  be  put  in  an  authentic 
form,  and  that  I  should  therefore  prefer  adjourning  for  two  hours,  in  order  to 
have  an  opportunity  of  reducing  my  observations  to  writing.  I  have  now  en- 
deavoured to  do  so,  as  well  as  the  shortness  of  the  time  would  enable  me.  I 
shall  read  to  your  Lordships  the  grounds  on  which  I  propose  this  case  shall  be 
remitted,  stating,  at  the  same  time,  that  as  I  have  not  had  an  opportunity  of  look- 
ing into  the  case  before  this  morning,  and  as  my  noble  and  learned  friend,  the 
Lord  Chief-Justice,  who  heard  but  a  small  portion  of  the  case  yesterday,  had  no 
opportunity  of  referring  to  cases  cited,  it  is  very  possible  that  I  may  have  over- 
looked some  material  points. 

My  Lords,  the  present  question,  confessedly  one  of  great  importance,  and  of 
which  I  regard  the  difficulty  as  not  inconsiderable,  arises  out  of  that  provision  of 
the  Scotch  law,  which  enables  the  heir,  who  but  for  his  inheriting  the  real  estate 
of  his  ancestor,  would  have  taken  a  share  in  the  personal  property  among  the 
next  of  kin,  to  take  that  share  as  one  of  the  children,  or  other  heirs  in  mobilibus 
at  his  election,  but  only  upon  paying  the  price,  by  bringing  in  his  inheritance  as 
part  of  the  whole  fund  or  succession,  and  letting  it  be  divided  with  the  heirs  io 
mobilibus. 

The  law  regards  the  succession  in  all  cases  as  twofold — heritable,  which  goes 
to  the  heir,  excluding  the  other  next  of  ktn,~and  moveable,  which  goes  to  the 
other  next  of  kin,  excluding  the  heir.  But  as  the  latter  is  the  person  peculiarly 
favoured  by  the  law,  and  as  this  preference  might  operate  to  his  detriment  rather 
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'     Auder$(m^  far  heir  of  entail. — The  beir  of  entail  in  the  two  estates  20  Jan.  1836. 
of  Cannichael  and  Anstruther  claims  to  bold  these  as  heir  of  entail,    ^^"^V^^ 

Aosftrother  v. 
— ■ — — —        , Anstruther  and 

than  bis  advantage  were  he  coofioed  in  all  cases  to  the  real  estate^  an  option  or  '^"^''*°^* 
decdon  is  given  him,  by  which  he  may  be  no  worse  off  than  the  other  next  of 
kin,  thoogh  he  shall  not  be  better  off  than  they  if  he  elecu  to  interfere  with  thebr 
fund ;  and  so  he  must  let  them  share  his  land  if  he  is  to  share  their  gear.  No* 
thing  can  therefore  be  more  just  or  fair  than  this  fundamental  principle  upon 
which  the  doctrine  of  collation  rests,  always  assuming  it  to  be  right  that  the  heir 
should  have  the  preference  as  regards  real  estate— a  preference  which  excludes 
the  other  next  of  kin  fix>m  any  election  as  against  him-*.>while  it  gives  him  his 
<^tioD  as  against  them.  That  preference  rests  upon  feudal  principles,  and  may 
be  unjust  in  itself,  but  upon  the  injustice  an  undeniable  equity  is  grafted. 

The  equitable  view  of  the  subject  which  gave  rise  to  this  doctrine  has  been  car- 
ried so  far  as  to  require  an  heir  claiming  his  share  of  personalty  to  collate  even 
real  estate  to  which  he  succeeds  in  another  country.  This  point  was  first  consi- 
dered in  1817,  in  the  case  of  Robertson  o.  Macvean,  (in  the  Faculty  Collection, 
where  the  Court,  after  two  opposite  judgments  by  two  Lords  Ordinary,  (Lord 
fialgraj  and  Lord  AUoway,}  held  it  clear  that  a  party  claiming  legitim  in  Scot- 
land must  collate  the  Jamaica  estate  to  which  he  had  succeeded  from  the  same 
intestate  who  left  the  moveables.  This  seems  to  be  a  considerable  stretch  of  the 
principle,  and  it  was  admitted  to  be  then  first  decided.  Would  it  not  follow  from 
the  rule  there  recognised,  that  if  a  youngest  child  in  Scotland  succeeded  to  lands 
of  the  tenure  of*  Borough  English,'  in  Middlesex,  he  must  bring  those  lands  into 
the  common  fund  before  he  could  take  his  legitim  or  legal  provision  ?  For  though 
quoad  personalty  he  is  a  younger  child>  yet  in  England,  where  the  land  lies,  he 
is  quasi  eldest  He  is  heir  here  as  much  as  Robertson  was  in  Jamaica ;  for  hmr 
is  nonoen  juris,  and  does  not  denote  one  child  more  than  another.  Does  not  this 
shew  the  difficulty  of  holding  that  land  situated  in  a  foreign  country,  and  dealt 
with,  and  descending  according  to  a  foreign  law,  is  to  be  regarded  as  if  it  were 
under  the  control  of  the  Scotch  law  ? 

Notwithstanding  this  rigour,  however,  in  applying  the  principle,  and  making 
the  b^r  pay  the  price,  it  never  was  contended  that  equality  is  to  be  worked  out 
between  the  next  of  kin  at  all  haEards,  and  that  whatever  the  heir  has,  and  how- 
ever it  may  have  come  to  him,  he  must  bring  it  into  the  common  stock.  The 
real  estate  coming  to  him  from  the  father,  or  other  ancestor  whose  personal  pro- 
perty is  in  question,  is  all  that  he  can  be  required  to  collate ;  and  I  presume,  up- 
on a  principle  of  presumed  intention,  that  the  father,  who  might  otherwise  have 
disposed  of  his  personal  estate,  died  intestate,  and  left  the  law  to  dispose  of  his 
substance,  believing  the  heir  would  take  the  bind,  and  the  rest  the  gear,  but  that, 
bsd  be  supposed  the  heir  would  claim  upon  the  gear,  he  would  have  made  an- 
other arrangement  of  bis  property.  This,  too,  accounts  for  the  collation  being 
confined  to  intestate  succession,  and  for  the  rule,  admitted  to  be  settled,  that  if 
the  heir  takes  nothing  by  inheritdnce,  he  needs  not  collate  what  comes  to  him 
from  a  remoter  ancestor,  even,  it  is  said,  where  the  immediate  ancestor,  who  left 
the  personalty  behind  him,  was  liferenter  of  the  land,  so  that  his  death  opened 
the  snccenion  to  the  beir. 

This  principle  it  is  that  raises  my  JSni  difficulty  as  to  the  provision  supposed  by 
the  judgment  to  exist  in  the  law,  as  regulating  the  present  question ;  for  if  the 
heir,  taking  nothing  in  land  from  the  last  ancestor,  owner  of  the  personalty,  needs 
not  collate  merely  because  he  takes  nothing  in  land  from  that  ancestor,  why 
diottld  he  collate  in  a  case  where  confessedly  he  takes  just  ai  little,  namely,  where 

n2 
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so  Jan.  ]836.  Collating  only  what  he  receives  in  the  proper  character  of  heir  of 
^■•V^^    line.     It  will  be  conceded,  that  an  heir  of  entail,  when  not  heir  of 

Anstruther  v* 

Anstnitber  and  -*~ — — 

Husband. 


he  succeeds,  but  succeeds  not  as  heir  of  line  but  as  heir  of  tailzie,  has  no  priTity 
with  the  last  heir  of  tailzie,  could  in  no  way  be  either  helped  or  hurt  by  any 
thing  that  predecessor  could  do,  and  takeft,  as  regards  him,  by  a  title  altogether  as 
singular  as  if  he  had  received  the  estate  from  a  stranger,  in  which  case  it  must 
be  admitted  no  question  at  ail  could  have  arisen  upon  collation,  whether  the 
estate  were  entailed  or  not  ?  It  may,  indeed,  be  said,  that  the  ancestor's  presumed 
will  as  to  the  personalty  is  here  the  ground  of  requiring  collation  to  be  made  by 
the  heir  of  tailzie.  But  why  is  there  more  presumed  intention  in  this  case  than 
in  the  last  one  put,  namely,  that  of  a  tailzied  estate  coming  to  the  heir  through 
the  last  ancestor,  owner  of  the  personalty,  and  coming  by  the  fact  of  his  decease? 
Surely  he  may  be  supposed  to  have  had  this  advancement  in  fortune  also  in  his 
eye ;  and  it  may  be  said,  that  had  he  thought  the  heir  would  claim  on  the  gear, 
he  would  have  willed  it  away  to  the  younger  branches,  because  he  knew  full  well, 
that  the  same  event  which  left  the  goods  and  chattels  to  them  left  the  land  to 
the  eldest  branch.  And,  indeed,  the  same  argument  from  presumed  intention 
would  apply  to  the  case  of  real  estate  coming  from  a  mere  stranger,  but  which 
the  immediate  ancestor,  owner  of  the  gear^  knew  would  so  descend  upon,  and 
provide  for  his  heir. 

The  next  difficulty  which  I  have  felt  is  akin  to  the  former.  The  law  has  un- 
doubtedly laid  down,  that  an  estate  coming  to  one,  though  by  conveyance,  must 
be  collated,  provided  it  be  such,  as  but  for  the  conveyance  or  destination  would 
at  all  events  have  come  to  the  heir,  the  estate  to  which  he  was  alioqui  successu- 
rus.  Now,  granting  that  this  is  settled  in  the  case  of  one  taking  the  fee  by  des- 
tination, to  which  he  would  have  succeeded  at  any  rate  by  descent;  and  granting 
even  the  more  general  proposition,  that  whatever  interest,  whether  fee-simple  or 
fee-tail,  or  any  other  more  restricted  interest  a  person  takes  by  singular  title,  fie 
roust  collate;  provided  he  would  have  taken  it  by  inheritance,  in  the  event  of  no 
such  destination  having  ever  been  made  in  his  favour,  still  I  do  not  see  that  this 
proposition,  and  it  is  a  pretty  large  one,  can  cover  the  case  of  a  person  taking, 
under  a  tailzie,  or  as  heir  of  tailzie,  an  estate,  which,  but  for  there  haying  been  a 
tailzie,  he  would  have  taken  as  heir-at-law.  We  seem  here  to  be  confounding 
two  very  different  things.  We  suppose  the  capacity  of  heir  of  tailzie  to  be  lost 
and  merged  in  that  heir  of  line,  because  the  same  individual  happens  to  be  clothed 
-with  both  characters;  and  we  also  suppose,  that  because  the  estate  which  is  tail- 
zied is  also  an  estate,  which,  but  for  the  entail,  would  have  descended  upon  the 
heir  of  tailzie,  as  heir  of  line,  therefore  the  same  tailzied  estate  is  in  the  same  per- 
son in  both  his  different  capacities;  in  other  words,  that  he  takes  in  one  way  only 
what  he  would  have  taken  in  another,  had  there  been  no  entail  to  interfere  with 
the  succession.  If  this  were  true,  no  doubt  the  principle  of  collation  would  ap- 
ply, and  all  the  grounds  which  can  be  urged  for  it  would  exist  here ;  but  it  is  nei- 
ther true,  nor  any  thing  like  the  truth.  The  heir  of  tailzie,  as  such,  may  be  the 
same  person  with  the  heir  of  line;  but  as  regards  the  estate  tailzie,  he  stands  in 
a  perfectly  different  position,  and  the  estate  tailzie,  and  which  he  enjoys  under 
the  entail,  is  not  at  all  that  which  he  would  have  taken  by  succession.  By  suc- 
cession he  would  have  taken  a  fee-simple  with  all  its  incidents,  the  absolute  liberty 
of  enjoyment  and  dealing  with  it  during  bis  life,  and  leaving  it  after  his  death. 
By  the  tailzie,  he  only  takes  the  estate  tied  up  in  every  way,  both  as  to  enjoyment 
and  as  to  succession.  He  takes  the  fee  from  one  who  might  have  given  it  as  he 
chose.    He  takes  the  entailed  estate  from  one  who  was  himself  tied  up,  suppos- 
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line,  is  not  bound  to  collate,  while  we  admit,  that  the  heir  of  line  20  Jan.  1636. 
is  bound  to  collate  what  he  takes  in  that  character,  the  question  lies,    ^"^V^^ 

Anstrutber  v. 

^ Anstruther  and 

Husband, 
iog  hina  to  be  only  heir  of  entail.  He  takes  the  fee  from  the  immediate  ancestor : 
He  takes  the  tailzied  estate  from  some  one  else ;  admitting  that  he  must  collate 
whetber  he  takes  that  to  which  he  was  alioqui  successurus.  He  was  not  alioqui 
successurus  to  the  same  thing  which  he  took  under  the  entail,  but  to  another  and 
to  a  very  di£ferent  thing.  He  takes  a  tailsied  fee  by  entail,  and  he  would  have 
taken  a  fee-simple  by  succession;  so  that  the  doctrine  upon  the  ground  of  alioqui 
successurus*  when  accurately  examined,  does  not  appear  at  all  to  decide  the  ques- 
tion. 

If  he  is  bound  to  collate  exactly  what  he  would  have  taken  by  descent,  then 
let  him  collate  the  fee  which  he  would  have  taken  had  there  been  no  entail ;  but 
die  fee  he  cannot  collate,  for  he  has  it  not.  Does  not  this  shew  the  difficulty  of 
applying  the  rule  of  alioqui  successurus,  as  the  governing  principle  or  decisive  test 
in  this  case  ? 

Bat  a  subtle  kind  of  argument  appears  to  be  raised  in  order  to  meet  this  diffi- 
culty.   It  is  said,  that  the  heir  of  tailzie  takes  a  portion  of  the  fee  which  he  would 
at  any  rate  have  succeeded  to;  and  that  this  portion  being  common  to  both  his 
capacity  of  heir  of  tailzie  and  heir  of  line,  he  must  collate  to  that  extent,  as  alio- 
qui successurus.    Thus,  it  is  considered,  that  he  was  alioqui  successurus  to  a  thing 
composed  of  two  parts,  the  liferent  and  the  fee;  that  by  the  tailzie  he  takes  one 
of  those  two  parts,  the  liferent,  and  that  therefore  he  must,  as  alioqui  successurus* 
collate  this.    Now,  though  I  will  not  deny  the  force  of  this  observation,  I  must 
observe  its  repugnancy  to  the  doctrine  of  a  Scotch  entail,  for  it  rather  resembles 
and  very  closely,  our  English  doctrine  of  remainders  and  particular  estates.    A 
Scotch  entail  is  a  succession  of  fees  to  be  successively  enjoyed,  not  a  carving  out 
of  one  estate  or  interest  into  a  number  of  portions  to  be  vested  immediately,  but 
to  be  successively  enjoyed ;  and  therefore,  consistently  with  that  Scotch  law  doc- 
trine, you  can  hardly  hold  that  the  heir  was  alioqui  successurus,  unless  the  kind 
of  fee  which  he  took  under  the  tailzie  was  exactly  the  same  with  that  which  he 
would  have  taken  by  inheritance.    Perhaps,  indeed,  the  best  support  of  the  pre* 
sent  decision,  and  of  the  case  of  Little  Gilmour,  is  to  be  found  in  the  principle  of 
the  heir  of  tailzie  taking  a  fee,  only  restricted  in  so  far  as  it  is  tied  up.    But,  again^ 
he  takes  not  a  fee-simple  to  Vhich  he  is  alioqui  successurus,  but  a  fee-tail,  to 
which  be  never  could  have  by  inheritance  succeeded  at  all. 

Let  us  now  consider  shortly  the  case  of  an  heir  of  tailzie  under  a  simple  desti- 
nation, one  holding  by  a  tailzie  without  the  fencing  clauses.  He  takes  no  fee, 
that  is,  no  fee-simple,  nor  any  thing  like  it;  but  a  feodum  talliatum,  as  both  the 
old  kws  of  England  and  of  Scotland  term  it,  a  fee-tail.  He  is  not  validly  pro- 
hibited, it  is  true,  from  converting  it  into  a  fee-simple,  as  in  England,  by  fine  and 
recovery,  and  the  conveyances  substituted  of  late  for  that  proceeding.  So  in 
Scotland,  by  conveyance  he  may  convert  his  right  into  a  fee;  or  in  Scotland  he 
nay,  without  any  such  process,  validly  deal  with  it  as  a  fee  in  most  particulars ; 
but  until  he  does  so— until  he  suffers  a  recovery  here,  or  otherwise  affects  it  in 
Scotland,  that  is,  so  long  as  he  does  nothing  but  enjoy  it,  he  has  only  a  fee* tail. 
Now,  shall  he  be  called  upon,  (and  this  I  beg  to  press  particularly,)  shall  he  be 
called  upon  to  collate  the  whole  corpus  of  this  estate,  or  only  the  portion  which 
be  takes  by  force  of  the  entail,  that  is,  the  fee-tml?  So,  were  there  collation  in 
the  English  law,  would  the  tenant  in  tail  with  us  be  obliged  to  suffer  a  recovery 
for  the  purpose  of  vesting  the  fee  in  the  common  fund,  and  dividing  it  with  the 
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20  JaD.  1836.  asit  were,  between  these  two  positions,  and  arises  out  of  the  circum- 
stance of  Sir  Windham  Carmichael  having  in  him  both  these  cha^ 

Anstrutfacr  v, 

Anstnitheraod  ^Cters, 

Husband.  - 

personalty  ?  Thid  is  my  first  difficulty  on  the  present  point.  But  another  is  akin 
to  it.  Suppose  him  to  have  done  something  to  bar  the  remainders  over  in  Eng- 
land or  in  Scotland,  to  burden  the  estate,  and  cause  it  to  be  evicted^  or  other- 
wise injured  the  succeeding  heirs  of  tailzie,  I  ask,  what  is  he  to  collate  ?  That  is 
a  question  I  wish  very  specially  to  have  resolved.  Supposing  him  actually  to  have 
done  something  which  he  can  do  in  Scotland,  there  being  no  fencing  clauses, 
something  which  in  England  he  might  do  by  suffering  a  recovery  if  he  is  tenant 
in  tail,  but  which  I  have  already  shewn  he  could  not  be  compelled  to  do.  But 
supposing  him  actually  to  have  done  this,  and  vested  in  himself  thereby  a  lai^er 
estate  or  interest,  I  ask,  what  it  is  he  is  to  collate  ?  And  I  think  the  answer  ta 
that  question  will  bear  very  materially  upon  the  principle  of  these  cases ;  I  ask, 
what  is  he  to  collate?  The  estate  tail,  such  as  he  has  made  it,  or  the  estate  tail, 
such  as  he  received  it  from  his  ancestor,  or  through  his  ancestor,  the  owner  of 
the  fund  ?  This  is  a  question  of  some  nicety,  and  I  do  not  see  how  it  is  to  be 
dealt  with  upon  the  principles  which  have  governed  the  decision  in  these  cases. 
For  surely  it  would  be  going  a  great  way  to  hold,  that  he  must  collate  not  only 
what  he  got  under  the  entail,  but  what  be  made  of  that  since  he  came  to  it,  and 
which  no  power  on  earth  would  have  compelled  him  to  make  of  it,  namely,  a  fee 
simple. 

Again,  what  shall  be  said  of  one  who  takes  an  estate  by  purchase  for  a  valuable 
consideration  ?  Suppose  the  heir  buys  the  estate  to  which  he  was  alioqui  succes* 
sorus^it  Is  agreed  on  all  hands  that  he  is  not  to  collate  that ;  and  yet  bow  cao 
an  heir  of  tailzie,  in  contemplation  of  law,  be  said  to  be  other  than  a  purchaser? 
But  the  value  given  is  said  to  make  the  difierence.  Value,  however,  in  law,  is 
not  merely  money  had,  or  land  changed.  Marriage  is  just  as  binding  a  considera- 
tion, and  a  consideration  just  as  valid  to  exclude  the  claims  of  subsequent  heirs 
or  onerous  creditors,  as  money  price.  Then,  suppose  the  heirs  of  tailzie  and  pro* 
vision  to  take,  under  a  marriage-contract,  estates  to  which  they  were  alioqui  suo- 
cessuri,  why  are  they  to  collate  more  than  heirs  who  gave  value  in  money  ?  They 
may  not  bave  given  the  consideration  themselves,  but  their  parents,  or  other 
ancestors,  who  contracted  the  marriage,  upon  the  faith  of  this  settlement,  gave 
value,  executed  the  highest  and  most  binding  consideration  known  to  the  law. 
We  may  put  a  case  of  every  day's  occurrence,  a  settlement  by  which  the  father 
on  his  son's  marriage  makes  him  heir  of  tailzie  and  provision,  failing  himself. 
Then  the  son  must  collate  this,  though  he  has  given  just  as  high  if  not  a  higher 
consideration  than  if  he  had  paid  a  sum  of  money,  in  respect  of  which  his  father 
bad  executed  an  entail,  making  him  the  disponee  and  institute.  It  is  admitted  on 
all  hands  that  he  is  not  to  collate  if  the  father  sells  him  an  estate,  though,  as 
eldest  son  and  heir-at-law,  he  was  alioqui  successurus.  Then,  how  is  he  bound 
to  collate  that  which  he  takes  by  roarriage-coDtract,  being  made  the  disponee  in 
consideration  of  his  intended  marriage  ? 

My  Lords,  I  have  stated  these  difficulties  without  pretending  to  say  that  they 
weigh  against  the  decision  under  review,  so  as  to  make  me  think  it  erroneous. 
But  they  make  me  anxiously  desire  further  light  upon  its  principles,  than  I  can 
find  in  the  reasons  of  the  learned  Judges  by  whom  it  was  pronounced.  Their 
Lordships  rely  entirely  upon  the  Little  Gilmour  case,  which  is  entitled  to  very 
great  deference  no  doubt,  both  as  having  been  most  ably  supported  in  argument. 
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Litde  light  is  thrown  on  the  subject  by  the  early  history  of  the  20  Jan.  1836. 
doctrine.  It  was  merely  an  equitable  remedy,  adopted  by  the  courts    ^^V^^ 
of  different  countries,  to  prevent  inequality,  modified  and  adapted  Anumther  aod 
to  different  institutions  and  usages.     The  Roman  collatio  bonorum  Uusbaod. 
was  limited  and  applied  to  descendants,  not  to  collaterals  :   By  the  Argument 
old  law,  the  succession  was  divided  among  the  children  intra  fami*  for  Heir  of 
liam,  the  sui  haeredes :  those  foris&miliated  were  understood  to  have 
been  otherwise   provided.     As  this  produced  an  inequality,  the 
praetor  interfered,  and  allowed  the  liberi  emancipati  to  collate,  or  to 
take  a  share  of  the  common  fund  of  the  father,  provided  they  would 


and  as  having  now  stood  for  above  a  quarter  of  a  century  unimpeached  by  deci- 
sion,  though  how  far  approved  and  how  far  acted  on  in  practice  we  are  not  in- 
formed. The  able  argument  of  Lord  Meadowbank  in  that  case,  full  on  many 
poiatfy  does  not  give  me  the  light  I  desiderate  upon  the  points  to  which  I  have 
adverted, and  which  I  deem  the  main  difficulties  that  encumber  this  question; 
nor  can  I  close  my  eyes  to  the  manner  in  which  a  very  high  authority,  Mr  Erskine, 
treats  the  subject.  Though  he  gives  no  very  explicit  opinion  upon  the  general 
question,  and  refers  chiefly  to  the  case  of  their  being  heirs-portioners,  one  of 
whooi  is  made  an  heir  of  tailzie,  and  to  the  decision  of  Riccart  v,  Riccarts,  ta 
1720;  jet  he  so  expresses  himself  as  to  leave  no  manner  of  doubt  in  my  mind 
that  the  rule  in  the  Little  Gilmour  case  would  have  been  to  him  a  great  surprise. 
Lord  Meadowbank,  in  his  able,  ingenious  argument  on  that  case  of  Riccart  v. 
Riccarts,  does  in  no  way  meet  the  authority  of  Mr  Erskine,  nor  the  reason  assign- 
ed by  the  learned  commentator  for  that  decision,  namely,  that  the  heir-portioner 
succeeding  to  the  heritage  by  the  father's  entail  or  destination  takes  from  one 
having  full  power  over  that  heritage  as  well  as  over  the  moveables, — a  reason  just 
as  applicable  to  a  son  upon  whom  the  father  entails  lands  to  which  he  was  alioqui 
saccessuruB. 

It  is  certain  that  the  learned  Judges  have  stated  the  Little  Gilmour  case  to 
have  given  only  the  same  law  with  former  decinons.  I  have  examined  those 
older  cases  without  being  able  to  satisfy  myself  clearly  aod  fully  that  it  ii  so* 
The  case  of  Murray  v.  Murray,  in  1678,  comes  the  nearest  to  it  without  touching 
it,  while  the  case  of  Rae  Crawford  v.  Stewart  is  far  from  going  to  that  extent  in 
my  apinrehension.  As  for  the  Scotstarvet  case,  that  goes  much  further,  if  we  take 
it  to  its  full  extent,  and  further  than  I  conceive  any  one  would  think  of  holding 
to  be  law ;  for  it  sanctions  the  position,  that  there  is  collation  wherever  the  heir 
takes,  whether  alioqui  successurus  or  not. 

On  these  points  themselves,  however,  and  on  the  question,  whether  or  not  the 
case  of  Little  Gilmour  was  one  of  the  first  impression,  I  have  no  occasion  now 
to  decide.  I  only  was  desirous  that,  in  sending  back  this  important  and  difficult 
question  to  the  Court  below,  for  the  benefit  of  further  discussion  hy  all  the  learn, 
ed  Judges  than  it  has  yet  received,  either  now  or  in  1809,  the  light  in  which  its 
merits  appear  to  me  should  be  accurately  understood. 

I  have  now  stated  to  your  Lordships,  as  this  morning  I  purposed  to  do,  the 
difficulties  I  felt  in  this  case.  I  have  done  so  much  more  imperfectly  than  I  should 
have  done  bad  a  longer  period  than  the  short  adjournment  of  the  House  been 
allowed  me  for  that  purpose.  I  have  only  now  to  move  your  Lordships,  that  thia 
case  be  remitted  to  the  Court  of  Session  for  further  consideration. 

Ordered  accordingly. 
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80  Jan.  I8sa.  throw  ioto  that  fund  the  provisions  they  had  otherwise  received. 
^•^V*^     Little  information  is  to  be  got  from  the  early  introduction  of  the 
Annrutherand'***'^  ^°^  ^^^®  country.     Feudal  law  introduced  and  fostered  primo- 
Husband.       geuiture :  the  heir  was  the  favourite  of  the  law,  and,  in  addition  to 
his  rights  as  one  of  the  other  children,  was  entitled  to  take  the  he- 
ritage.    This  led  to  inequality ;  and  although  the  law  still  treated 
him  as  one  of  the  other  children,  it  would  not  allow  himto  be- 
nefit by  the  moveable  succession,  without  throwing  it  into  the  he- 
ritage, to  which,  by  primogeniture,  he  was  otherwise  entitled.   This 
bears  out  the  view  of  collation,  that  it  was  rather  a  burden  on  the 
heir  than  a  privilege.     The  heir  of  line  is  entitled  to,  and  has  an 
inherent  right  in  the  moveable  succession  as  one  of  the  nearest  of 
kin  ;  and  when  he  comes  to  collate,  it  is  merely  a  condition  on  which 
he  is  entitled  to  exercise  his  right     It  is  a  proposition  not  to  be 
disputed,  that  in  moveable  succession,  not  merely  descendants,  but 
all  of  the  same  degree  of  blood,  without  reference  to  representation 
or  primogeniture,  are  to  be  accounted  nearest  in  kin ;  5to>,  iii.  4. 
24 ;  iii.  S.  31-2 ;  Justice,  10th  Nov.  1737,  M.  8166 ;  Bankton,  iii.  a 
28.     Whether  collation  is  to  be  viewed  as  a  burden  or  a  privilege, 
tlie  heir,  in  laying  claim  to  the  moveable  succession,  is  only  exer- 
cising an  inherent  right.     If  it  is  even  considered  as  a  privilege, 
still  it  comes  to  this,  what  is  he  to  pay  for  this  privilege  ?    Clearly 
only  the  value  which  he  derives  from  succession  by  intestacy,  not 
that  which  is  given  to  him  by  disposition  or  the  will  of  a  third  party. 
To  come  to  the  more  material  arguments  in  support  of  this  claim : 
In  the  first  place,  the  claimant  is  not  bound  to  collate  his  entailed 
estates,  because  collation  has  reference  only  to*  proper  intestate  suc- 
cession.    It  may  be  assumed  that  this  question  can  only  arise  in  re^ 
ference  to  intestate  succession.     The  only  object  of  collation  is  to 
remedy  the  inequality  the  law  has  produced.   It  is  not  intended  to 
control  the  destination  of  a  father,  or  any  other  individual  who  is 
an  unlimited  proprietor.     As  long  as  he  is  unlimited  fiar  he  may 
dispose  of  his  property  in  any  way,  and  the  law  will  not  interfere. 
Collation  has  no  such  object  in  view.    It  is  intended  to  remedy  the 
inequality  the  law  has  occasioned  in  the  case  of  intestate  succession. 
Further,  it  has  only  reference  to  the  succession  which  actually  flows 
from  the  party  deceased.     What  is  the  succession  ab  intestato  of 
Sir  John  C.  Anstruther  ?    His  succession  was  that  over  which  he 
had  control  in  his  lifetime,  and  might  have  disposed  of  after  death. 
The  intestate  succession  is  that  which  is  divided  among  those  inte- 
rested by  operation  of  law,  not  by  disposition.     The  reason  on 
which  the  whole  depends  is  just  this :  The  law,  if  left  to  itself,  may 
sometimes  lead  to  unequal  distribution,  therefore  it  allows  the  heir 
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of  line  to  take  the  benefit  of  iezecutry  on  collating, — what?  just  20J«n.  1836. 
diat  intestate  succession  which  the  law  itself  would  otherwise  have.    ^^V^^ 
giyen  to  him.   It  may  be  said  this  doctrine  cannot  be  stated  in  such  Anstrutberand 
broad  terms,  because  he  is  not  only  bound  to  collate  in  the  proper  Husbsnd. 
case  of  intbstacy,  but  likewise  where  there  has  been  a  prseceptio  Argument 
hsereditatis.     1  admit,  that  whatever  is  taken  by  disposition,  which  for  Heir  of 
a  properly  of  the  nature  of  a  prseceptio  hsereditatis,  the  heir  would 
be  bound  to  collate ;  bat  in  applying  this  principle,  the  law  looks 
not  to  the  form  but  the  substance :  it  looks  to  prseceptio  as  merely 
a  means  of  propelling  the  succession  to  the  heir,  leaving  the  heir  sub- 
ject to  all  the  liabilities  which,  by  taking  up  that  estate  ab  intestate, 
he  would  otherwise  have  been  subject  to.     He  takes  it  virtually  by 
disposition  of  law,  though,  by  means  of  the  conveyance,  his  titles 
are  more  easily  completed.     This  prseceptio  does  not  bar  collation, 
because  the  heir,  at  the  time  he  took  up  the  right,  had  still  in 
him  the  character  of  heir  of  line,  and  was  subject  to  the  liabilities  to 
which  he  would  have  been  otherwise  subjected.   If  the  law  has  gone 
so  far  against  the  heir  as  to  look  to  the  substance,  not  to  the  form  of 
the  thing,  the  distinction  is  in  favour  of  the  heir.     If  it  be  applied 
against  the  heir  in  this  case,  he  has  the  benefit  of  the  same  princi- 
ple under  similar  circumstances ;  and  when  you  come  to  deal  with 
the  case  of  succession  under  an  entail,  you  are  not  merely  to  look 
to  the  circumstance,  how  the  heir  completes  his  title,  but  to  the  sub- 
stance, whether  he  does  take  in  the  proper  character  of  heir  of  line, 
or  as  heir  of  entail,  taking  what  is  equivalent  to  the  gift  altogether 
of  a  third  party.     In  considering  this  point,  you  must  look  at  once 
to  the  distinction  which  exists  between  what  is  taken  by  him  as 
heir  of  line,  and  what  is  taken  in  the  character  of  heir  of  entail. 
First,  look  as  regards  the  property  he  himself  takes.     The  heir  of 
entail  takes  in  the  character  of  singular  successor :  he  does  not  take 
by  disposition  of  law,  but  in  virtue  of  a  deed, — in  virtue,  in  this  par- 
ticular case,  of  deeds  executed,  some  of  them,  very  nearly  a  century 
ago :  he  takes  from  di£ferent  individuals  who  made  different  entails. 
The  moment  the  late  Sir  John  Anstruther  died,  the  present  posses- 
sor took  in  his  own  right:  the  right  arose  in  his  own  person,  nei- 
ther by  the  will  of  his  immediate  predecessor,  nor  by  the  operation 
of  law.    It  is  very  true  he  was  bound  to  take  up  the  succession  by 
means  of  a  service.     The  answer  to  any  inference  from  this  is  two- 
fold :  1.  What  was  the  nature  of  the  service  ?  It  was  not  a  service  as 
heir  of  line,  because  his  attempting  to  take  up  the  succession  as 
heir  of  line  would  subject  him  to  forfeiture  of  the  estate.    He  took 
it  up  as  heir  of  tailzie  and  provision :  he  took  it  by  that  form  of  ser- 
vice which  implies  a  gift,  not  the  disposition  of  law.    2.  Supposing 
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20  Jan.  1836.  more  weight  to  be  attached  to  this,  look  not  merely  to  the  form,  bat 
^'^V^  to  the  character  of  the  succession.  What  is  the  character  of  the 
Anstrutherand  S'lccession  as  Specially  regards  the  right  when  vested  in  the  ancestor, 
Husband.  supposing,  of  coQrse,  that  it  is  a  case  of  succession  under  a  complete 
entail  ?  What  are  the  powers  of  an  heir  of  entail  when  in  posses- 
sion ?  He  can't  control  the  succession.  Here  is  no  question  of  pro- 
per succession.  The  rights  of  all  parties  are  previously  fixed  by  des- 
tination. Neither  predecessor  nor  successor  can  make  any  change  in 
their  respective  rights.  Therefore  it  never  can  be  said,  because 
the  heir  of  entail  completes  his  title  to  his  ancestor,  he  comes  under 
any  of  the  obligations  he  would  have  come  under  in  the  case  of  in- 
testacy. Can  you  hold  that  to  be  his  succession  over  which  he  had 
no  control?  Can  you  hold  that  to  be  the  estate  of  a  party,  the 
successionto  which  he  could  neither  disappoint  nor  alter  ?  The 
proper  succession  of  Sir  John  Anstruther  is  merely  that  which  he 
could  have  destined,  or  which  descended  to  his  heir  by  operation 
of  law  uncontrolled  by  any  will  on  the  part  of  any  party ;  Ersk.  iii. 
9.  3.  This  is  just  the  doctrine  we  contend  for.  We  say  as  to  the 
whole  proper  estate  which  Sir  John  Carmichael  Anstruther  could 
have  controlled,  the  succession  of  it  is  to  be  thrown  into  one  mass. 
In  consequence  of  his  not  having  conveyed  it,  it  descends  by  the 
operation  of  law.  It  is  that  alone  which  the  heir  is  bound  to  col- 
late. If  we  wanted  an  illustration  of  what  is  fairly  the  estate  of  the 
deceased,  what  not,  the  test  is  obviously  the  liability  of  the  estate  for 
debt.  It  is  a  rule  of  law,  which,  if  any  thing  is  settled,  is  so,  that 
every  man's  proper  estate  is  subject  to  payment  of  his  debts,  both 
during  his  life,  and  after  his  death  in  the  person  of  his  heir.  There 
is  no  doubt  that  an  estate,  undei^  the  fetters  of  an  entail,  is  not  liable 
for  debts.  Why  ?  Just  because  it  is  not  the  estate  of  the  heir.  The 
law  does  not  regard  it  as  his  estate :  it  looks  to  the  heir  as  acquiring 
the  right  by  singular  titles.  The  heir  is  liable  for  burdens  which 
the  deed  or  statute  allows.  But  the  point  is  this,  he  is  not  liable 
for  the  debts  of  the  immediate  ancestor.  He  may  be  heir  of  line, 
but  is  not,  on  that  account,  liable  for  his  debts.  Suppose  the  doc- 
trine of  the  other  party  to  prevail,  and  the  heir  called  on  to  collate. 
The  only  way  he  can  do  it  is  by  selling  his  liferent  interest,  and 
making  that  part  of  the  executry.  Supposing,  what  is  not  very 
likely,  where  the  executry  turns  out  not  sufiBcient  for  payment  of 
debts,  unforeseen  circumstances  occur,  creditors  come  and  constitute 
their  debts  against  the  executors :  to  what  extent  are  they  liable  ?  It 
cannot  be  sud,  both  to  the  extent  of  the  executry  of  deceased,  and 
what  they  have  received  from  the  heir,  because  that  would  be  bring- 
ing the  entailed  estate  in  computo.    The  executors  then  would  be 
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entitled  to  retain  a  certain  portion  of  tlie  entailed  estate,  which  20  Jan.  1830. 
is  not  liable  for  debts :  And  why  ?  because  it  is  not  part  of  the  ^^^V^ 
deceased's  estate.  But  if  it  was  not  his  estate,  what  is  the  ground  Angtrutber  and 
on  which  they  can  ask  the  heir  to  collate  ?  The  interest  which  Husband. 
an  heir  of  entail  has  in  the  succession  is  little  better  than  liferent.  Argument 
A  party  executes  a  trust-deed  to  provide  liferents  to  certain  indi-  for  Heir  of 
viduak  in  succession.  On  death  of  one  of  these  liferenters,  his  son,  ^^^^  * 
who  is  called  as  liferenter,  takes  up  the  succession.  Could  he 
be  bound  to  collate  this  liferent  on  claiming  a  share  of  the  move- 
ables? What  the  principle?  Just  this:  Each  liferenter  derives  his 
right  from  the  common  granter ;  not  each  from  the  other :  all  derive 
right  from  a  stranger.  So  is  the  case  of  heirs  of  entail :  they  are 
jttst  donees,  whose  gifts  flow  from  one  common  ancestor.  They 
enjoy  certain  privileges ;  but  in  substance  their  right  is  merely  a 
liferent  right  flowing  from  the  original  entailer.  We  are  entitled 
to  bold,  that  the  heir  of  line  who  is  heir  of  entail  does  all  he  can  be 
required  to  do,  if  he  offers  to  collate  what  he  took  as  proper  intestate 
anccession.  It  is  admitted  that  the  principle  and  object  of  collation 
is  to  correct  the  unequal  dbtribution  of  the  law.  In  applying  the 
equitable  remedy,  extend  it  not  to  a  state  of  matters  not  contem* 
plated  by  law :  restrict  the  application  of  the  remedy  to  the  case 
where  equity  requires  it.  The  heir  of  line  claiming  an  interest  in 
the  executry  is  excluded  without  collation,  as  he  draws  part  of  the 
intestate  heritable  succession.  What  must  he  do  to  purchase  im- 
munity from  this  exclusion  ?  He  must  just  put  into  the  common 
fund  that  in  respect  of  which  the  law  excludes  him.  The  law  holds 
him  excluded  in  respect  of  taking  something  in  the  character  of 
heir  of  line,  and  he  purchases  immunity  by  throwing  into  the  com- 
mon fund  that  intestate  succession,  in  respect  of  which  alone  he  is 
excluded.  In  equity,  the  principle  is  this,  that  it  may  be  presumed 
the  deceased  would  not  have  allowed  so  large  a  share  of  his  succes- 
sion to  pass  to  the  heir,  except  on  the  understanding  that  he  would 
take  no  share  in  the  moveables.  So  the  law  says,  if  you  encroach 
upon  the  moveable  estate,  we  shall  restore  the  succession  to  the 
same  situation  in  which  it  stood  before  it  opened.  What  connec- 
tion can  it  have  with  entailed  succession  ?  Does  the  heir  of  entail 
take  away  from  the  succession  what  might  have  otherwise  been 
made  to  increase  the  moveable  estate  of  the  deceased  ?  Was  it  a  por- 
tion of  his  estate  over  which  he  had  this  control  ?  So  far  from 
this,  he  acquired  it  from  a  third  party :  he  is  in  truth  just  an  inter- 
mediate step  through  which  the  right  passes,  and  from  whom  it 
must  go  unaffected  by  his  will. 
.    A  second  leading  consideration  is  this :  The  heir  is  not  bound 
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80  Jan.  1836.  to  collate  the  heritage  he  receives  as  heir  of  entail,  because  regard 
^^^V^  must  be  had  to  the  character  in  which  he  takes :  he  takes  as  heir 
Ansu^ther  wid  ^^  tailzie  and  provision,  not  as  heir  of  line.  The  distinction  be- 
Husband.  twccn  the  different  classes  of  heirs  is  well  known.  It  may  be 
difficult  to  determine  the  liabilities  of  each  :  where  one  terminates 
and  the  other  begins.  If  any  thing  is  settled  these  extreme  points 
are,  that  the  heir  of  line  on  the  one  hand  is  liable  universally  for 
the  whole  debts ;  the  heir  of  entail  is  not  liable,  in  respect  of  the 
entailed  succession,  to  any  of  those  obligations  which  would  attach 
to  him  as  heir  of  line.  Stair  states  this  in  broad  terms,  iii.  5.  8* 
Stair,  and  the  whole  of  our  law  writers,  hold  these  different  classes 
of  heirs  as  quite  distinct ;  and  the  question  comes  to  be^  in  the  ap- 
plication of  an  equitable  remedy,  where  is  the  occasion  for  transfer- 
ring against  the  heir  of  entail  a  liability  which  he  can  only  incur  as 
heir  of  line  ?  It  is  settled  that  the  heir  of  entail  is  not  bound  to 
collate  where  he  is  not  heir  of  line ;  Duke  of  Buccleugh,  1677 ; 
Stewart  and  Rae  Crawford.  Why  then  should  there  be  transferred 
in  equity  against  the  heir  of  entail,  because  he  happens  to  be  heir 
of  .line,  a  liability  to  collate  subjects  which  could  not  have  been 
made  available  against  him  if  he  had  taken  merely  as  heir  of  provi- 
sion ?  If  a  party,  in  the  general  case,  is  not  bound  to  collate  a  gift, 
why  should  he  be  bound  to  collate  that  same  gift,  merely  because  the 
donor  gives  the  use  of  it,  ad  interim,  to  one  who  happens  to  be  his 
predecessor  in  law  ?  You  can  only  look  to  this  in  the  light  of  being 
a  gift,  by  the  original  entailer,  in  favour  of  all  those  parties  respec- 
tively ;  and  such  transference  of  liability  against  them  is  against  the 
analogy  of  our  law.  Whether  you  look  to  this  party  in  character 
of  heir  of  tailzie  or  of  line,  he  is  entitled  to  stand  on  his  rights.  As 
heir  of  line  and  next  of.  kin  he  is  entitled  to  go  forward  and  take 
the  succession  which  opens  to  him  as  such,  and  he  is  not  to  be  af- 
fected in  the  enjoyment  of  this  right  by  his  being  in  possession  of 
any  thing  he  may  take  in  a  different  character.  This  accords  with 
the  analogy  of  the  entail  law.  Does  it  make  any  difference,  that 
the  heir  of  entail  is  likewise  heir  of  line  in  an  ordinary  question  of 
debt  ?  Does  it  throw  any  liability  on  a  subsequent  heir,  that  he 
happens  to  succeed  as  heir  of  line  to  a  father  or  more  distant  rela- 
tion ?  If  this  transference  of  liability  for  debt  is  against  the  ac- 
knowledged principles  of  entail  law,  is  there  any  thing  to  take  the 
liability  to  collation  out  of  the  same  rule  ?  If  there  is  any  proper 
ground  of  distinction,  the  difference  is  in  favour  of  the  latter,  in  re- 
gard to  which,  you  are  merely  dealing  with  an  equitable  remedy 
meant  to  correct  the  evil  resulting  from  the  operation  of  the  law 
itself.     The  heir  of  line,  when  he  does  come  to  collate,  is  of  course 
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boand  to  do  so  under  suck  burdens  as  may  bave  been  imposed  on  20  Jan.  }8d6. 
tbe  rigbt     If  he  should  himself  acquire  those  burdens,  as,  for  ex-    ^'•^v^ 
ample,  a  wadset,  could  it  be  said  that  he  was  bound  to  collate  if  it  Antu^utherMd 
should  so  happen  that  the  burden  exhausted  the  whole  beneficial  Husband. 
interest  in  the  succession  ?  The  interest  of  the  heir  of  line,  so  far  y^^Z^nt 
as  regards  entailed  succession,  is  merged,  or  rather  extinguished  by  for  Heir  of 
the  entail     The  moment  the  entailer  executes  the  deed,  he  cuts  off    ^^ ' 
the  spes  successionis,  or  rights  at  law,  of  every  individual  heir  of 
line.    He,  in  substance,  says  to  the  heir  of  line.  You  had  a  spes  suc- 
cessionis defeasible  beforehand.     I  shall  deprive  you  of  any  such 
right.   Therefore  the  character  of  heir  of  line  is  gone.    The  heir  of 
entail  never  can  be  subject  to  the  liabilities,  or  take  in  the  charae*- 
ter  of  heir  of  line  to  the  original  proprietor.     If  he  attempted  to 
take  under  the  character  of  heir  of  line,  he  would  incur  an  irritancy. 
Put  the  case,  that  the  claimant  had  been  a  nominatim  substitute, — 
one  of  those  immediately  called ;  would  he  not  have  been  entitled 
to  say,  I  take  this  as  a  direct  gift :  it  is  given  to  me  specially  by 
name,  not  as  an  heir  at  all  ?  Why  should  I,  because  I  happen  to  be 
the  favourite  of  the  law,  be  compelled  to  waive  the  benefit  of  a 
provision  settled  en  me,  and  secured  by  most  anxious  stipulations, 
merely  because  I  hold  in  my  person  the  character  of  heir  of  line  to 
my  immediate  ancestor,  who  happens  to  be  named  before  me  in 
this  deed  of  gift,  and  to  whose  intestate  succession  I  am  by  law 
entitled  to  lay  claim  ?  Suppose  a  person  leaves  the  liferent  of  two 
estates  to  a  father,  which  he  destines  separately  to  his  eldest  and 
second  sons :  the  father  dies  intestate :  could  either  son  be  bound  to 
collate  in  that  case  ?  The  case  is  the  same  if  the  father  had  been 
the  institute ;  and  if  collation  could  then  apply,  what  would  be  the 
effect  of  it  ?  Why,  that  the  eldest  son  would  be  bound  to  collate,  the 
second  not.     This  is  the  result  to  which  the  doctrine  maintained  on 
the  other  side  must  inevitably  lead.     The  eldest  son,  the  heir-at- 
law,  the  law's  favourite,  must  give  up  his  estate  before  he   can 
claim  the  benefit  of  a  share  in  the  executry,  because  he  has  in  him 
the  character  of  heir  of  line ;  but  the  second  son  is  not  bound  to 
give  up  his  estate,  although  both  estates  are  equally  the  gift  of  their 
common  ancestor.     On  this  point  there  are  one  or  two  authorities ; 
the  case  of  Riccarts,  I9th  Nov.  1720,  Rem.  Dec.  and  Fol  D.  2378, 
which  is  attempted  to  be  explained  away  by  Lord  Meadowbank. 
Then  there  is  Spalding,  not  reported,  but  referred  to  in  2.  Bell. 
There  a  maii  died :  his  heir  succeeded,  but  enjoyed  the  estate  on 
apparency.    He  did  not  make  up  titles,  then  died.    His  heir,  who 
took  up  the  estate,  claimed  a  share  of  the  moveables.    He  was  met 
by  saying.  You  must  collate.  His  answer.  No ;  because,  in  making  up 
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1^  Jan.  1836.  titles,  I  pass  him  by  and  serve  to  the  previous  proprietor.  If  this 
^"'^V^^  case  had  been  decided  the  other  way,  it  would  not  have  been  ma- 
Anrtnlther  and  ^^"^''7  ag^'Hst  US :  it  comcs  Within  that  class  where  there  is  a  prae- 
Husband.  ceptio  hsereditatis ;  but  looking  to  the  decision  as  it  stands,  it  ope- 
rates most  materially  in  our  favour.  There  is  also  Russel,  June  2. 
1822.  Suppose,  in  the  present  case,  the  guardians  of  the  deceased 
had  not  made  up  titles,  Sir  W.  would  have  been  entitled  to  share 
in  the  ezecutry.  He  is  now  called  on  to  collate  merely  from  the 
accidental  circumstance  that  the  tutors  made  up  titles.  The  acts  of 
a  tutor  can't  affect  the  succession.  As  to  the  cases  hostile  to  us, 
Scotstarvet,  Idth  Nov.  1786,  was  considered  by  Lord  Meadow- 
bank,  in  Gilmour,  as  wrong  decided :  it  has  this  specialty,  that 
there  was  no  entail.  Gilmour  is  the  only  other  case.  It  is  in  a 
great  measure  against  us,  but  different  in  two  respects.  The  one  is, 
it  had  reference  merely  to  a  question  among  descendants,  not  col- 
laterals. On  this  is  founded  the  whole  reasoning  of  Lord  Meadow- 
bank,  It  is  further  different,  that  it  was  in  a  question  with  a  party 
whose  character  of  heir  of  line  could  not  be  disappointed.  He  was 
the  eldest  son,  whereas  the  claimant  here  is  the  uncle.  I  am  aware 
the  principle  is  against  us :  at  same  time  the  principle  there  esta- 
blished is  unfavourably  viewed  by  the  late  judgment,  which  re- 
quires that  the  point  should  be  reconsidered. 

Keay^  for  executor. — Sir  W.  C.  Anstruther  had  succeeded  under 
two  different  entails.  By  each  of  these  certain  parties  are  called 
nominacim,  and  as  heirs-male.  Sir  W.  comes  in,  in  the  character 
of  heir-male  of  tailzie  and  provision.  The  only  peculiarity  in  this 
case  is,  that  hitherto  the  legal  order  of  succession  has  not  been  in 
any  degree  changed :  every  heir  of  this  estate  would,  independently 
of  the  entail,  have  taken  in  the  character  of  heir  of  line.  What  may 
be  the  case  in  time  to  come  is  immaterial.  Sir  W.  is  not  only  heir  of 
line  of  his  nephew,  but  of  both  entailers.  The  predecessor  of  Sir  W. 
was  a  pupil,  necessarily  dying  intestate.  That  Sir  John  could  not  have 
regulated  the  succession  is  true :  as  a  pupil  he  could  not  have  done 
it,  if  he  had  possessed  the  estate  in  fee-simple.  There  is  no  dis- 
pute as  to  the  heritable  subjects  taken  up  by  the  heir  of  the  inves- 
titure,— there  is  no  question  as  to  his  right, — there  is  not  any  ques- 
tion about  legitim,  as  in  case  of  Other's  death.  The  moveables  go 
among  collaterals;  and  the  only  question  is,  whether  the  heir 
taking  ab  intestatd,  in  terms  of  the  investiture,  is  or  is  not  bound  to 
collate,  before  he  can  participate  in  the  moveable  estate.  Where 
the  succession  is  partly  heritable,  partly  moveable,  the  heir,  by  the 
fact  of  taking  the  heritage,  is  excluded  by  law  from  a  share  in  the 
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moveables ;  but  as  a  relaxation  of  that  rule,  a  privilege  is  conferred  20  Jfcn.  1886. 
npoji  the  heify  where  be  considers  a  share  in  the  moveables  more 
valuable  than  the  heritage,  of  collating  or  throwing  the  heritage  Anstrutherand 
into  one  mass  Mrith  the  moveables,  and  drawing  an  equal  share  of  Husband. 
the  common  fund.     The  plea  of  Sir  W.  rests  on  the  ground,  that  Argument  for 
the  heir  of  line  only  is  bound  to  collate ;  that  if  a  party,  though  heir  Executor. 
of  line,  takes  the  heritage  in  any  other  character,  he  is  entitled  to 
take  tlie  heritage  and  a  share  of  the  moveables  besides.     In  this 
ease  we  are  told  that  he  has  taken  something  as  heir  of  line ;  but  we 
have  not  been  able  to  detect  what  it  is.     Taking  the  matter  on 
bis  own  assumption,  it  was  admitted  that  this  position  had  been 
stated  a  little  too  broadly.     We  are  told  that  Sir  W.  is  in  the  same 
situation  as  if  he  had  been  a  stranger ;  that  he  took  the  estates  per 
formam  doni ;  and  in  supporting  this  position,  a  point  was  touched 
upon  which  appears  not  at  all  material,  viz.  whether  collation  is  to 
be  considered  as  a  privilege  or  a  burden.     The  practical  result  is 
the  same  in  botli  views ;  because  it  is  admitted,  in  the  general  case, 
that  if  the  heir  keeps  the  heritable  estate,  he  is  excluded  from  any 
share  of  the  moveables.    They  certainly  have  not  been  able  to  shew, 
by  any  antiquarian  research,  that  at  any  time  the  heir  could  take  both. 
The  words  made  use  of  by  our  institutional  writers  are  well  known, 
yet  they  completely  favour  the  idea  of  exclusion  from  the  move- 
ables except  upon  condition  of  collation.     Balfour  and  Mackenzie, 
as  cited  in  refspondent's  case,  and  Erskine,  iii.  9. 3.     The  reason 
given  by  all  these  writers,  why  the  heir  is  permitted  to  share  in  the 
moveables,  is,  that  he  should  be  in  no  worse  condition  than  the 
other  next  of  kin.     Taking  a  plain  popular  view  of  the  matter, 
whatever  the  form  in  which  the  heir  here  has  succeeded,  can  there 
be  a  doubt  he  has  got  a  large  heritable  property  by  the  death  of 
his  nephew  ?  Can  it  be  said  he  is  not  in  a  much  better  situation  by 
his  death  ?  How  can  it  be  said  that  he  can  take  advantage  of  this 
equitable  rule,  upon  the  ground  that  he  is  worse  o£f,  in  respect  to 
the  anccession  of  his  nephew,  than  the  executors  ?  Another  observa- 
tion is  fairly  justified  by  the  language  of  the  text  writers ;  and  it  is 
this,  that  not  the  heir  of  line  only,  but  every  heir  who  takes  the 
heritage  by  the  decease  of  his  predecessor,  is  bound  to  collate. 
They  do  not  speak  only  of  the  heir  of  line,  but  the  heir  generally. 
The  words  of  Erskine  are.  The  proper,  heir  in  heritage. 

Before  considering  what  may  be  termed  the  merits  of  this  case, 
disencumber  it  of  some  extraneous  considerations.  It  was  said,  if 
there  is  no  heritable  estate,  then  the  eldest  son  comes  in  as  one  of 
the  next  of  Un.  Who  doubts  it  ?  He  has  the  abstract  character,  but 
he  makes  no  use  of  it     In  truth,  he  collates,  for  he  gives  what  he 
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20  Jao.  1836.  gets,  VIZ.  nodiing.  Wbere  a  person  is  sole  next  of  kin,  and  also 
^••^V^^  heir,  he  takes  the  whole,  because  there  is  nobody  to  compete  with 
Anftoliiber  Md  *'™'  The  rules  of  division  arise  only  where  there  is  competition ; 
Husband.  but  Still  de  facto  he  takes  in  both  characters.  If  he  takes  by  the 
^^  '  -  deed  of  a  third  party,  he  is  not  bound  to  collate  that ;  or  if  the 
Executor.  estate  be  burdened  with  debt  which  he  acquires  tanquam  quilibet, 
he  is  bound  only  to  collate  what  he  took  as  heir  deductis  debitis, 
that  is,  all  he  got  by  succession  to  the  ancestor.  The  case  was  put, 
that  the  heir  of  entail  might  be  led  to  form  an  exaggerated  view  of 
the  value  of  the  executry,  and  having  consented  to  collate,  it  turns 
out  that  the  executry  is  barely  suflScient  to  cover  debts,  would  the 
executors  be  entitled  to  claim  a  right  in  the  rents  of  the  tailzied 
estate  ?  We  are  not  bound  to  consider  that  question.  It  is  enough 
to  say,  that  the  same  consideration  would  occur  in  regard  to  an  un- 
entailed estate.  Another  consideration  was  alluded  to :  The  heir  is, 
by  form  of  law,  called  on  to  make  up  titles,  not  to  his  immediate 
predecessor,  but  to  a  remote  ancestor,  if  he  was  last  infeft,  and  in 
such  case  is  not  bound  to  collate  as  to  the  succession  of  such  pre- 
decessors. This  proves  that  the  heir  so  making  up  titles  is  not  bound 
to  collate,  simply  because  he  takes  nothing  out  of  the  hsereditas 
jacens  of  his  immediate  predecessor.  Another  consideration  was, 
the  impossibility  of  collating  in  this  case.  Esto  it  is  impossible ;  what 
does  that  prove,  but  that  he  can't  comply  with  the  condition  on 
which  alone  he  can  claim  a  share  in  the  executry  ?  Are  the  execu- 
tors to  be  injured,  because  restrictions  have  been  laid  on  him  ?  Any 
allusion  to  this  consideration  comes  with  a  very  bad  grace  from  the 
other  party.  Is  not  Sir  W.  C.  A.'s  interest  in  these  estates  already 
sold  ?  It  is  not  he  who  sues  here,  but  a  trustee  for  his  creditors.  It 
is  matter  of  indifference  to  him  how  this  case  is  decided,  except  in 
so  &r  as  every  man  must  be  presumed  to  wish  the  situation  of  his 
creditors  improved.  A  veryextravagantcaseisputin  the  written  plead- 
ings. Suppose  a  man  gets  an  entailed  estate  of  L.lOO  a-year  from 
his  predecessor,  who  left  L.  100,000,  would  you  hold  him  excluded 
if  he  could  not  collate  ?  The  answer  is  plain :  It  may  be  impossible 
to  collate,  but  there  is  nothing  to  prevent  his  renouncing.  No  man 
is  bound  to  take  up  the  succession  to  an  entailed  estate,  if  it  is  not 
for  his  advantage  to  do  so. 

Having  disposed  of  these,  objections,  perhaps  at  too  great  length, 
let  us  observe  the  situation  in  which  the  party  truly  stands.  By  the 
death  of  his  nephew  he  has  got  a  large  estate,  which  would  have 
descended  to  him  in  course  of  law.  He  superadds  the  character  of 
heir  of  line  to  that  of  heir  of  tailzie  and  provision.  He  takes  the 
very  estate  he  would  have  succeeded  to  as  heir  of  line,  not  certainly 
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nnburdened,.  but  it  is  the  same  estate.    His  situation  is  not  very  dif-  20  Jan.  1836. 
ferent,  so  &r  as  limitation  goes,  to  that  of  an  heir  succeeding  under    ^^V^^ 
the  burden  of  heritable  debts.     It  is  in  one  sense  less  valuable ;  but  Anstrutber  and 
this  is  just  an  element  for  consideration  in  making  his  election,  Husband. 
whether  it  will  or  will  not  be  for  his  advantage  to  take  up  the  Argument  for 
tailzied  raceeasieii,  and  so  bar  himself  from  a  share  in  the  move-  Execvtor. 
able  succession.     Here  he  has  made  his  election,  and  is  confessedly 
in  a  much  better  situation  than  if  he  had  declined  the  tailzied  suc- 
cession to  enable  him  to  share  in  the  ezecutry.     Under  such  cir- 
cumstance^ what  possible  pretext  can  there  be  for  applying  the 
equitable  remedy  of  collation  ?  Again,  let  us  see  whether,  according 
to  our  decisions,  the  proposition  be  true,  that  it  is  only  what  a  man 
takes  as  heir  of  line  he  is  bound  to  collate.     In  Murray,  2dd  July 
1678^  M»  2374,  the  question  was,  whether  the  eldest  son  was  bound 
to  collate  that  which  he  did  not  take  by  service,  but  by  disposition 
during  the  life  of  his  father.     It  was  found  that  he  was  bound  so  to 
collate,  because  he  had  in  him  the  character  of  heir,  and  would  have 
taken  the  same  estate  by  service.    Baillie  v.  Clerk,  23d  Feb.  1809 : 
in  this  case  a  father  had  made  a  purchase  of  an  estate,  and  had  taken 
the  disposition  to  himself  in  liferent,  and  his  eldest  son  in  fee,  with 
a  power  reserved  to  burden.     It  was  taken  for  granted,  if  the  father 
had  directly  disponed,  the  son  would  have  been  bound  to  collate ; 
but  the  distinction  was  taken,  that  as  the  subject  came  from  the 
seller,  the  original  right  in  the  father  was  merely  a  right  of  liferent. 
That  was  met  by  the  argument,  that  it  was  substantially  a  right  of 
fee  in  the  father,  since  there  was  a  reserved  power ;  and  the  pur- 
chase was  made  with  the  father's  money,  and  taken  in  such  terms 
simply  to  save  the  heir  from  the  expense  of  making  up  titles  by  ser- 
vice ;  and  this  argument  prevailed.   In  both  of  these  cases  it  was  said, 
and  truly,  that  the  disponees,  when  they  did  come  to  succeed,  were 
not  heirs.     The  distinction  is  well  known.     They  did  not  take  by 
service :  they  owed  their  right  to  the  voluntary  conveyance  of  the 
predecessor.     If  it  were  generally  true,  that  nobody  but  the  heir  of 
line  taking  up  the  succession  as  such  was  bound  to  collate,  there  could 
not  possibly  have  been  such  decisions.    Although  he  has  a  singular 
title  in  his  person,  that  does  not  extinguish  his  character  of  heir  of  line. 
He  can  have  no  privilege  on  that  account,  in  a  question  with  execu- 
tors.   We  are  therefore  entitled  to  assume,  that  any  one.conveying  to 
the  beir  alioqui  successurus  during  his  life,  puts  him  under  an  obliga- 
tion to  collate,  as  much  as  if  he  had  taken  up  the  succession  by  service. 
These  were  cases  of  disposition  by  persons  in  possession  in  fee  simple : 
let  us  take  another  case  of  such  disposition.     Supposing  a  person 
in  possession  of  an  estate  in  fee  simple  conveys  to  the  heir  alioqui 
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20  Jan.  1636.  successuruB,  with  an  ulterior  destination  to  another  not  so ;  does  it 

^^y^^    vary  the  case,  that  after  his  death,  or  in  one  or  two  generations,  there 

ADsirutberaod^^y  ^^  ^  deviation  from  the  ordinary  line  of  succession  ?     The 

Husband.       ulterior  fate  of  the  subject  disponed  makes  no  difference :  the  question 

Argument  for  ^^»  ^^^  ^^^^  ^^^  disponee  take  it  I  may  here  observe  a  distinction 
Executor.  taken  between  this  and  Little  Gilmour's  case.  In  the  printed  paper 
it  is  said  that  the  party  ceding  the  entailed  estate  would  have  pro-^ 
pelled  it  to  the  next  of  kin,  whereas,  in  this  case,  the  estate  goes  to 
the  next  heir-male  of  the  Anstruther  family.  It  is  clear  that  would 
by  no  means  follow  in  every  step  of  the  descent,  and  of  course  that 
makes  no  ground  of  distinction  as  regards  the  principle.  In  shorty 
there  is  no  solid  distinction  between  this  and  Little  Gilmour's  case* 
Let  us  now  take  the  case  of  a  marriage-contract,  where  the  heir  of 
a  marriage  is  at  the  same  time  heir  alioqui  successurus:  is  he  bound 
to  collate  ?  This  is  the  case  put  by  the  noble  Lord,  at  page  7.  of 
his  speech,  as  raising  the  difficulty.  If  any  one  point  was  admit- 
ted in  Little  Gilmour,  it  was  this,  that  the  heir  under  a  marriage- 
contract  is  bound  to  collate.  We  have  almost  a  direct  authority  in 
a  very  old  decision ;  I  refer  to  the  case  of  Brown,  2).  i^.  CoUation^ 
2875.  There  the  question  was  raised  with  an  heir  under  a  mar- 
riage*contract  claiming  part  of  the  executry ;  and  he  would  have 
been  held  excluded,  but  for  a  special  clause  in  the  contraot.  Sup- 
pose a  great  many  other  cases :  For  example,  estates  conveyed  under 
burden  of  specific  legacies,  or  of  paying  debts,  reversing  the  ordi- 
nary rule  of  liability :  In  any  of  these  cases,  though  there  is  a  bur- 
dened fee,  still  the  heir  takes  that  which  he  would  have  succeeded 
to  as  heir-at*law.  The  last  case  I  shall  put  is  this :  Supposing  a 
proprietor  of  an  estate  to  convey  to  his  heir  alioqui  successurus,  under 
fetters  of  strict  entail,  in  that  case  is  he  not  bound  to  collate  his  in- 
terest in  the  entailed  estate  ?  Undoubtedly  a  great  part  of  their 
reasoning  does  not  apply  to  such  a  case,  because  they  can't  say  the 
heir  does  not  take  from  his  fiither.  I  don't  know  how  they  mean 
to  deal  with  this  case.  Do  they  mean  to  say,  that  it  is  only  in  the 
case  of  the  immediate  predecessor  being  the  entailer,,  he  is  bound 
to  collate  ?  If  so,  that  presents  all  the  difficulties  arising  from  the  pe- 
culiar tenure  by  which  he  himself  holds.  Whether  it  be  the  entail 
of  an  immediate  predecessor  or  remote  ancestor,  all  the  difficulties 
started  present  themselves.  If  these  difficulties  are  to  be  the  ground- 
work of  decision,  it  must  be  held  that  the  immediate  successor  is  in 
the  same  situation  as  the  remote.  Though  no  case  in  point,  there 
is  a  case  which  justifies  me  in  saying,  that  where  the  father  is  the 
entailer,  the  son  cannot  share  in  the  moveable  succession,  I  mean 
the  case  of  Riccarts.    I  see  in  the  course  of  the  argument  there,  it 
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18  taken  for  granted,  that  if  the  father  had  executed  a  strict  entail,  SO  Jan.  isse. 
i.  e.  in  &yoar  of  heirs^male,  there  would  not  have  existed  the  pe-     >^v^^ 
enliarity,  that  it  was  not  conveyed  to  the  person  alioqui  successurus.  Anstrutherand 
The  eldest  of  three  heirs-portioners  is  there  considered  in  a  situa-  Husband. 
tion  analogous  to  a  second  or  third  son.     This  is  an  indirect  autho-  Argument  for 
rity  applicable  to  the  present  case.     I  observe  in  the  speech  of  Executor. 
Lord  Meadowbank,  he  makes  what  he  calls  a  subtle  distinction :  he 
says,  that  in  a  nice  and  critical  'view,  the  daughter  could  only  be 
called  on  to  collate  a  third,  because  to  that  only  is  she  alioqui  sue- 
oegsoros.     One  plain  common-sense  view  of  the  matter  is  this ;  in 
the  case  of  a  father  giving  to  a  son  alioqui  successurus,  he  gives  to 
a  person  who^  in  that  character,  is  excluded  from  a  share  in  the 
moveable  succession.  In  the  case  of  a  daughter,  he  gives  to  one  who 
ex  lege  had  a  right  to  the  moveable  succession.     There  is  no  ana- 
logy between  the  cases.    It  is  just  the  same  as  if  it  had  been  given 
to  a  seeond  son,  who,  ex  concessu,  is  not  bound  to  collate. 

If  I  have  succeeded  in  shewing,  that  a  conveyance  made  in  fa- 
vour of  an  heir  alioqui  successurus,  in  whatever  form,  does  not 
liberate  from  collation,  I  have^  advanced  one  step,  because  I  have 
only  the  second  case,  that  of  a  taking  from  a  predecessor  more  re- 
mote. Let  us  consider  whether  any  legal  ground  has  been  stated 
to  shew  a  peculiarity  in  this  second  case.  In  the  argument  in  the 
Hooae  of  Lords,  the  great  object  of  the  appellant  was  to  shew  that 
an  heir  of  entail  do^s  not  succeed  to  his  father  at  all ;  and  accord- 
ingly the  Attorney-General,  in  support  of  this  view,  made  this  ob- 
servation, that  the  heir  of  entail  is  not  heir  to  his  predecessor,  but 
heir  to  his  predecessor's  estate.  This  is  a  distinction  we  don't  re- 
cognise, yet  on  that  a  great  part  of  the  argument  was  founded.  It 
was  said  he  took  per  formam  doni,  and  not  by  succession  to  his  pre- 
deeessor.  If  that  be  true  in  the  case  of  entails,  it  is  true  in  every 
case  c(  provision.  Supposing,  instead  of  strict  entail,  the  parties 
here  had  executed  simple  destinations  of  the  estates,  the  heir  would 
take  equally  per  formam  doni.  So  that  if  this  proves  any  thing  it 
proves  too  much.  Is  it  not  true  of  all  succession  ?  If  a  man  buys 
an  estate,  he  takes  the  conveyance  in  such  terms  as  pleases  him; 
and  when  he  completes  the  investiture  it  becomes  the  lex  feudi  of 
diat  estate.  Erery  person  succeeding  to  a  feudal  estate  virtually 
takes  in  terms  of  an  investiture ;  and  while  a  certain  destination  re- 
mains unaltered,  every  man  who  comes  to  succeed,  at  however  long 
an  interval,  owes  his  succession  to  the  original  investiture,  and 
takes  just  as  much  per  formam  doni  as  an  heir  of  entail.  Upon 
this  point  the  opinions  of  Lords  Braxfield  and  Eskgrove  in  the 
Scotstarvet  case,  as  set  forth  in  Hailes,  No.  1048,  are  not  unworthy 
of  consideration.     At  page  7.  of  the  appellant's  case;  it  is  admitted 
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^  Jan.  1836.  distinctly,  that  an  heir  taking  ander  the  simple  destination,  even  of 
a  remote  ancestor,  is  bound  to  collate  ;  and  while  he  maintains  that 
Anstrutberand  ^"  hcirof  entail  is  not  bound  to  collate,  he  passes  over  the  interme- 
Husbfind.  diate  cases,  and  says  in  substance,  1  will  not  deal  with  these  cases, 
Argument  for  ^^^  ^^'^  ^^  ^Y  ^^^  ^^^9  wluch  IS  that  of  an  entailed  estate. 
Execytor.  Suppose  a  very  common  case :  An  entail  is  made  by  a  proprietor  in 
favour  of  his  son  as  institute,  and  certain  heirs  substitute ;  by  a  com- 
mon omission  he  neglects  to  apply  the  prohibitory  clauses  to  the  in- 
stitute ;  the  institute  dies,  having  done  nothing  to  alter  the  tailzie : 
it  is  taken  up  by  the  next  substitute  strictly  fettered,  although  the 
institute  had  the  full  disposal  of  it.  All  the  tests  they  give  would 
have  occurred  here ;  still  he  would  have  taken  a  strictly  entailed 
estate,  not  by  a  deed  executed  by  his  immediate  predecessor,  but 
by  a  remote  ancestor.  Put  another  case  :  An  heir  of  entail  takes 
an  estate  strictly  entailed,  but  the  deed  of  entail  is  not  recorded. 
In  this  case  it  is  plain  all  his  debts  and  deeds  must  affect  it;  so 
that  here,  again,  one  of  their  tests  completely  fails.  Although  the 
estate  be  entailed  in  the  strictest  manner  it  is  completely  at  the  dis- 
posal of  the  heir  in  possession,  by  onerous  contracts,  while  the  deed 
IS  unrecorded.  In  all  these  cases  the  heir  takes  the  estate  in  terms 
of  the  investiture.  A  limited  estate  is  held  by  the  immediate  prede- 
cessor, and  the  successor  takes  it  ab  intestato  in  one  sense,  because 
the  succession  is  not  regulated  by  the  deed  of  the  predecessor.  In 
furtherance  of  this  view  of  the  matter,  consider  the  state  of  all  feu- 
dal investitures  in '  the  early  stages  of  our  law,  when  collation  was 
confessedly  admitted :  Could  the  vassal  then  change  the  investiture  ? 
To  all  intents  and  purposes  the  estate  was  entailed,  except  in  so  far 
as  the  act  1469,  c.  37,  permitted  the  entry  of  comprisers.  I  think 
they  are  rather  unfortunate  in  making  the  power  of  disposal  a  test ; 
and  still  more  so  in  alluding  to  the  fact,  that  the  succession  could 
not  have  been  disappointed  in  this  particular  case«  In  all  cases  of 
succession  to  a  minor,  pupil,  or  fatuous  person,  the  heir  alioqui  suc- 
cessurus  is  just  as  secure  in  the  inheritance  as  if  the  estate  bad  beea 
entailed.  The  power  of  disposal,  therefore,  cannot  be  the  proper 
test. 

The  grand  test  they  appeal  to  is,  whether  the  estate  is  or  is 
not  affectable  by  the  predecessor's  debts ;  and  if  not  so,  it  cannot 
liave  been  his  property.  It  is  true,  at  common  law,  every  man's 
property  is  liable  for  his  debts;  but  entailed  property. is  created  by 
statute,  which  declares  substantially,  that  a  man  may  hold  property, 
and  yet.it  may  not  be  affectable  by  his  debts.  This  species  of  pro- 
perty is  limited  and  protected  by  1685,  c.  22 ;  but  still  it  is  not  less 
the  property  of  the  possessor :  it  equally  vests  in  him>  and  equally 
passes  out  of  his  person,  on  his  death,  to  that  of  hia  successor.    It  is 


No.  57.  COURT  OF  SESSION,  205 

only  less  valuable  in  so  far  as  it  is  not  at  the  disposal  of  the  posses-  20  Jan.  1838. 
8or ;  and  on  the  other  hand  it  is  more  valuable  to  the  successor,  in     ^^i^^/^^^ 
so  ibr  as  it  comes  to  him  unaffected  by  the  debts  and  deeds  of  his  jjjj'jj^^"'^  ^j.^ 
predecessor.     1  hold  the  decision  in   Rae   Crawford  directly  in  Husband. 
point  here.    Lord  Braxfield  in  the  Outer- House,  adopting  the  opi-  j^^Zj^^nt  for 
nion  in  Scotstarvet,  found  that  the  heir  was  bound  to  collate,  being  Executor. 
heir  of  investiture.     At  a  subsequent  period  he  altered  this  judg- 
ment, assigning,  as  a  special  reason,  that  the  party  was  not  the  heir 
of  line,  but  heir  of  provision  under  a  particular  destination.     The 
Court  adhered,  recognising  the  ratio  decidendi.    Therefore,  this  is 
an  authority  very  nearly  as  direct  as  in  a  great  many  cases  of  a 
similar  nature  can  well  be  expected.     I  really  believe,  in  a  great 
proportion  of  cases  of  succession,  you  can  hardly  get  any  authority 
more  express  than  this.     The  inference  is  irresistible,  that  if  the 
party  succeeding  had  had  the  character  of  heir  of  line,  the  decision 
would  have  been  unquestionably  different    Whether  well  or  ill  de- 
cided, there  is  no  departing  from  the  broad  principle,  that  wherever 
the  proper  heir  takes  by  disposition  he  is  bound  to  collate.    We  are 
told,  however,  that  the  law  looks  not  to  the  form,  but  to  the  sub- 
stance :  if  the  eldest  son  takes  the  estate  by  disposition  of  the  father, 
the  Court  won't  go  into  nice  distinctions  as  to  whether  he  is  heir  or 
disponee :  they  regard  not  the  form,  but  the  substance.     By  refe- 
rence to  authority,  it  will  be  found  that  in  every  case  they  are  guided 
by  the  form.     I  have  cases  both  ways,  where  collation  was  admitted 
contrary  to  substantial  justice,  and  where  it  was  excluded  solely  from 
the  form  of  the  titles.     There  is  the  case  of  Law,  first  case  under 
collation,  D.  2365,  and  Stewart  v,  M'Naughton,  2d.  Dec.  1824. 
These  are  two  cases  in  which  the  doctrine  was  applied  against  the 
heir,  although  he  had  really  succeeded  not  as  heir  alioqui  succes* 
suras  to  his  predecessor.     Take  the  converse  of  this,  the  case  of  a 
person  possessing  on  apparency.     In  popular  language  he  succeeds 
to  his  predecessor.     If  you  take  a  popular  view  of  the  subject,  ha* 
ving  respect  to  the  substance,  not  to  the  form,  can  it  be  doubted 
that  he  is  heir  of  his  father  ?  The  case  of  Spalding  naturally  sug- 
gests a  test  by  which  to  try  the  illustration  on  the  other  side.     In 
this  case  the  liability  for  debts  applies  in  the  strongest  manner :  the 
next  heir  passing  over  him  possessing  in  apparency  does  not  take 
the  estate  unencumbered  by  his  debts ;  y^t  the  Court,  overlooking 
this  consideration,  and  thereby  disregarding  the  substance,  looked 
to  this.  How  does  he  serve.     There  is  also  the  case  of  Russell,  be- 
fore cited.     A  case  was  very  ingeniously  put    Supposing  two  en- 
tiak  by  two  remote  ancestors :  the  succession  to  these  estates  is  at 
one  time  anited  in  one  individual,  and  is  separated  afterwards  in 
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20  Jan.  1830.  the  persons  of  two  sons :  This  is  a  yery  common  case :  Is  it  not 
^^^V^^    extraordinary  the  eldest  son  should  be  bound  to  collate,  the  second 
AnstruSerand  °^*  ^  Unquestionably,  in  regard  to  every  rule  of  law,  some  cases  of 
Husband.         apparent  hardship  may  be  put     No  doubt  the  eldest  son  must  col- 
Argument  for   '^^^'  ^^^  second  not   This,  however,  is  a  case  not  a  whit  more  rq>ug- 
Executor.        nant  to  reason  than  the  case  of  Russell ;  and,  in  truth,  it  must  be  ad- 
mitted, that  a  great  variety  of  the  results  of  the  Scotch  law  of  too- 
cession  appear  anomalous.     No  reason  can  be  assigned  for  many  of 
our  rules,  which  are  continually  acted  upon.  Their  origin  is  lost  in 
.antiquity.     Why  is  it  that  the  younger  brother  succeeds  to  the 
heritage,  the  elder  to  the  conquest  ?  Why  has  the  widow  a  terce 
only  out  of  the  lands  in  which  the  husband  was  infeft  at  his  death? 
Why  has  she  no  terce  out  of  burgage  subjects,  or  out  of  feu-duties, 
as  was  lately  decided  in  the  case  of  Nisbet,  although  feu^duties  are 
neither  more  nor  less  than  rent  ?  The  answer  to  all  this  is,  that  the 
xules  of  succession  are  arbitrary.     It  is  matter  of  indiiFerence  how 
they  are  fixed,  if  they  only  are  so.     Every  man  must  be  presumed 
to  know, .  and  to  have  adopted  them,  if  he  has  not  provided  other- 
wise.    Any  argument  touching  their  effects  is  altogether  out  of 
place.     It  is  enough  to  say,  that  it  is  of  importance  that  the  rules 
of  succession  should  be  fixed  and  known ;  and  this  observation 
strengthens  and  gives  the  greatest  possible  weight  to  our  reliance 
on  the  case  of  Little  Gilmour,  which  has  been  acted  on  for  more 
than  half  a  century,  and  which,  I  say  in  a  word,  is  not.distinguiah- 
able  from  the  present  case  in  any  one  particular.     This  was  a  case 
which  was  argued  veith  the  utmost  ability,  was  most  deliberately 
and  maturely  considered,  and  finally  decided  by  the  unanimous 
voice  of  the  Second  Division  of  this  Court     It  has  been  insinuated, 
that  this  was  an  amicable  suit     We  have  the  best  proof  that  that  did 
not  blunt  the  edge  of  the  arg^iment  on  either  side.     (Lard  Preri^ 
dent* — It  was  by  no  means  an  amicable  suit  in  the  sense  insinuated : 
the  parties  were  brother  and  sister ;  that  was  all.)     (With  a  view  to 
establish  his  position,  that  the  decision  in  Little  Gilmour  had  been 
acted  upon,  the  learned  counsel  read  various  passages  from  Mr 
Baron  Hume's  copies  of  the  papers  in  Johnston  of  Straiton's  case; 
and  he  also  referred  to  opinions  delivered  by  the  late  Lord  Eldin, 
when  at  the  bar,  and  the  late  Mr  Matthew  Ross,  both  according 
with  the  above  decision,  in  reference  to  the  succession  of  Sir  Thomas 
Moncrieffe ;  and  he  concluded  by  pointing  out  the  danger  which 
would  result  from  now  disturbing  the  decision  in  Little  Gilmour.) 

Mvtherfitrdf  for  heir  of  entail, — It  has  been  observed,  as  if  mat- 
ter of  importance,  that  the  pursuer  is  proceeding  here,  not  on  his 


I 


No.  57.  COURT  OP  SESSION.  807 

awn  account  but  for  his  creditors.  I  am  not  aware  how  that  af-  20  Jan.  1636. 
fects  the  question.  There  can  be  no  doubt  Sir  Windham  Car-  ^^V^^ 
michael  Anstruther  has  a  most  material  interest  If  he  succeeds  Anstruthertind 
in  the  present  suit,  he  will  relieve  himself  entirely  from  embarrass-  HutbAnd. 
ment.  It  has  been  further  strongly  urged,  that  the  case,  of  Little  Argument 
Gilmour  has  stood  for  a  long  period,  and  been  acted  on  as  a  prece-  ^or  Heir  of 
dent.  That  consideration  was  most  forcibly  urged  in  the  House  of 
Lords.  That  high  tribunal  looked  most  narrowly  to  the  case  of 
Little  Gilmour.  They  were  not  satbfied  with  the  reasons  on  which 
it  rested.  Notwithstanding  the  statement,  that  it  had  been  acted 
upon  in  many  cases  in  the  intermediate  period,  they  thought 
they  were  called  upon  no  longer  to  permit  it  to  be  regarded  as  a 
precedent,  unless  its  foundation  should  be  proved  to  be  sound.  I 
am  aware  of  the  disadvantages  the  party  labours  under,  whose  ob- 
ject is  to  disprove  the  reasons  of  a  prior  decision ;  but  these  disad- 
vantages are  completely  met  by  the  fact,  that  it  has  been  deemed 
expedient  that  this  decision  should  be  reconsidered ;  and  I  am  per- 
suaded that  this  consideration  will  induce  the  most  severe  and  rigid 
scrutiny  upon  the  present  occasion.  Without  resuming  the  facts, 
and  taking  it,  that  the  present  case  is  simihir  to  that  of  Little  Gil- 
mour, although  I  certainly  don't  think  the  distinction  we  have 
taken  is  by  any  means  whimsical,  let  us  see  what  is  the  established 
rule  in  respect  to  collation.  It  is  this,  that  where  a  party  dies, 
leaving  an  heir  of  line  and  other  next  of  kin,  the  estate  divides  into 
heritage  and  moveables.  The  heir,  when  he  is  next  of  kin,  is  en- 
titled to  take  a  share  of  the  moveables,  on  condition  of  collating  the 
heritage.  That  is  the  general  rule  of  law,  as  laid  down  in  all  the 
books,  and  it  is  not  our  intention  to  impeach  it  Whether  the 
power  of  collating  is  regarded  as  a  privilege,  or  as  a  burden  on  the 
exercise  of  an  inherent  right,  is  not  of  vital  importance.  The  fact 
is,  the  condition  of  collating  is  the  condition  on  which  he  exercises 
the  right;  and  the  only  thing  which  can  give  importance  to  the  dis- 
tinction, is  what  is  said  by  Lord  Meadowbank  in  Little  Gilmour. 
If  the  judgment  is  examined  on  that  point,  it  will  be  found  to  rest 
on  matter  of  antiquity,  whicb,  as  has  already  been  observed,  is  lost 
in  obscurity ;  but  I  am  willing  to  take  it  in  either  view. 

With  reference  to  this  rule,  the  first  point  to  be  observed  is  this, 
that  in  order  to  enable  the  heir  to  take  a  share  of  the  executry,  he 
must  be  not  only  heir  of  line,  but  next  of  kin.  It  will  be  observed 
here,  as  must  strike  every  one  on  reference  to  the  authorities,  that 
this  point,  though  now  well  established,  was  decided  within  a  com- 
paratively recent  period.  It  was  brought  into  question  in  the  case 
of  M^Caw,  (28th  Nov.  1787,  M.  2883,)  and  in  that  case  it  was,  for 
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20  Jan.  1836.  the  first  time,  definitively  settled,  that  the  heir  is  not  entitled  to  share 
^^V^^  in  the  executry  if  he  is  not  next  of  kin.  The  counterpart  of  this,  that 
Anstrutber  and  where  he  is  not  heir  of  line  he  is  not  bound  to  collate,  was  settled  in 
Husband.  the  case  of  Buccleugh ;  and  this  decision  influenced  the  Court  in  Rae 
Crawford.  The  second  part  of  the  rule  more  immediately  approach- 
ing the  question  is,  that  the  heir  of  line,  in  proposing  to  take  a  share 
of  the  moveable  estate,  must  collate  what  was  truly  a  part  of  the 
heritable  estate  of  the  deceased,  though  he  should  take  by  a  title 
singular  in  form,  and  not  by  his  title  as  heir.  This  is  important 
with  reference  to  the  application  of  the  rule,  because  when  it  is 
once  ascertained  that  part  of  the  heritage  was  truly  that  of  the  de- 
ceased, the  heir  is  bound  to  collate  just  as  much  as  if  he  had  taken 
by  service.  This  was  first  distinctly  ruled  in  Murray  and  Baillie,  and 
precisely  the  same  point  occurred  in  Stewart.  It  is  important  to 
observe  here,  as  seems  in  part  admitted  on  the  other  side,  that  the. 
Court  are  not  always  guided  merely  by  the  form :  they  will  take 
into  account  the  truth  and  reality  of  the  thing;  and  therefore, 
though  in  some  instances  the  heir  does  take  in  a  form  in  itself  sin- 
gular, still  he  is  bound  to  collate.  It  must,  however,  in  these  in- 
stances distinctly  appear  that  the  heritage  taken  by  the  heir  was 
truly  and  properly  the  heritage  of  the  deceased.  It  can't  be  dis- 
puted that  the  object  of  this  law  of  collation  was  not  to  equalise  the 
fortunes  of  a  family :  it  was  not  to  be  applied,  because  the  heir  was 
rich,  and  the  other  children  poor :  it  was  simply  to  induce  a  certain 
equality  in  a  certain  succession ;  and  therefore,  unless  it  be  proved 
that  the  heritage  to  which  the  heir  succeeds  was  truly  the  heritage 
of  the  deceased,  there  is  no  room  for  collation,  even  if  the  heritage 
comes  to  him  by  the  death  of  the  common  ancestor.  The  case  of 
Spalding  very  strongly  illustrates  this ;  and  before  proceeding  to  ob- 
serve upon  it,  I  may  notice,  that  the  same  point  occurred  again  in 
Russell,  where  a  hearing  in  presence  was  ordered ;  but  the  ease 
went  no  farther.  This  appears  in  the  new  edition  of  Shaw's  Re- 
ports, vol.  i.  p.  435.  In  these  cases  the  argument  was,  that  this 
was  truly  the  estate  of  the  ancestor,  who  was  three  years  in  posses- 
sion, because  it  was  subject  to  his  debts.  If  this  decision  had  been 
the  other  way,  I  should  not  have  considered  that  it  would  impede 
or  obstruct  me.  Even  if  so  found,  it  would  have  just  brought  the 
matter  to  this,  which  I  wish  to  be  kept  in  view,  that  the  substance 
and  truth  will  be  looked  to ;  and  if  it  should  have  appeared  that,  by 
the  terms  of  the  act  1695,  c.  24,  it  was  truly  to  be  considered  as 
part  of  the  inheritance  of  the  ancestor,  of  course  there  would  have 
been  room  for  collation.  But  the  argument  pressed,  for  its  being 
part  of  the  ancestor's  estate,  entirely  overlooked  the  proper  effect 
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of  the  Btatate.     No  party  not  entered,  and  not  infeft,  can  by  any  20  Jan.  1836. 
deed,  onerous  or  gratuitous,  bind  the  estate.     A  party  three  years    ^^^^V^^ 
in  possession  may  grant  the  most  onerous  deeds,  but  these  will  not,  ^ns|][|||her  and 
properly  speaking,  affect  the  estate.     The  nature  of  the  remedy  Husband. 
provided  by  the  act  is  not  to  make  such  deeds  touch  the  estate :  it  ^^^jj^t 
is  only  to  induce  a  certain  passive  title  against  the  successor.     Ac«  for  Heir  of 
cordingly,  the  law  admits,  that  if  the  heir  remains  unentered,  the  ^^^  * 
creditors  of  the  party  who  has  been  thus  in  possession  have  no  re- 
medy at  all.     In  short,  estates  so  possessed  on  apparency  cannot 
be  held  as  the  proper  heritage  of  the  deceased :  his  creditors  cannot 
immediately  affect  or  touch  the  estate  so  held  in  apparency :  he 
coald  not  himself  directly  convey  it,  and  in  no  way  is  it  to  be  con^ 
sidered  as  part  of  the  heritage  of  the  deceased.     Now,  consider  the 
ntuation  of  an  entailed  estate,  as  to  which  I  apprehend  the  sub- 
stance of  the  argument  of  the  respondent  will  be  found  just  to  re- 
sult in  this,  That  such  estate,  by  the  form  of  the  title,  was  vested  in 
the  ancestor :  he  held  what  the  law  accounts  a  fee ;  and  his  succes- 
sor can  only  take  by  service  to  him :  the  feudal  form  of  conveyance 
renders  that  necessary,  and  looking  to  that  form,  here  is  an  heir 
taking  from  an  ancestor;  and  that  being  the  case,  it  must  be  held 
to  have  been  his  heritage,  and  therefore  must  be  collated.     No 
doubt  this  is  the  form ;  but  we  must  look  a  little  to  the  substance. 
First,  then,  what  is  the  situation  of  the  entailed  proprietor :  what  his 
powers :  he  can't  burden  the  estate  :  his  debts  cannot  in  any  degree 
affect  it:  he  can't  alter  the  succession.     He  can  no  more  touch  it 
by  any  deed  of  his,  whether  inter  vivos  or  mortis  causa,  than  the 
heir  apparent     In  short,  he  is  a  mere  liferenter.     I  admit  the  law 
says  he  has  a  fee ;  but  it  is  in  reality  so  limited  and  restricted,  that 
he  has  de  fiicto  nothing  but  a  liferent     I  admit  that  the  party  com- 
ing after  him  is  bound  to  complete  titles  to  him ;  but  that  is  in  sub- 
stance simply  recording  evidence  of  his  death,  and  of  his  conse- 
quent right  to  take ;  so  far  as  the  estate  either  comes  from,  or  passes 
to  the  successive  heirs,  it  is  in  truth  but  a  liferent  right     While 
thb  is  the  case  on  the  one  hand,  observe  how  the  substitute  takes. 
He  owes  nothing  to  the  direct  deed  of  the  ancestor,  or  even  to  his 
omission  or  forbearance :  he  takes  under  the  will  of  the  original  en- 
tailer, though  he  takes,  in  point  of  form,  through  the  party  deceasing. 
If  you  are  going  to  look  to  the  substance,  and  to  apply  the  previous 
cases,  I  ask  whether  it  is  possible,  in  point  of  substance,  to  distinguish 
this  from  a  mere  succession  of  liferents  ?  Are  you  going  against  the 
principle  of  these  cases  to  hold,  that,  in  reference  to  an  entailed  estate, 
you  are  to  proceed  on  the  form,  neglecting  the  substance  ?  Lord 
Meadowbank,  in  the  beginning  of  his  judgment,  talks  of  popular 
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80  Jan.  1936.  principles.  If  such  principles  are  to  be  brought  into  view,  if  any 
^^T***^  thing  like  common  sense  is  to  be  his  guide,  I  ask,  whether  it  is  pos- 
Anstrutber  and  s^^lo  for  any  man  to  say,  that  the  heir  of  entail  takes  from  the  party 
Husband,  ^ho  held  the  entailed  estate  before  him  ?  When  a  man  is  subject  to 
Argument  ^onc  of  the  liabilities  of  his  predecessor,  he  takes  truly  as  a  pur- 
for  Heir  of       chaser.     Suppose  an  estate  left  to  A  in  liferent,  and  to  B  in  fee, 

(indeed  it  is  very  easy  to  constitute  a  conveyance  in  such  a  way 
as  to  make  all  the  heirs  of  entail  in  so  many  words  liferenters) ;  A 
has  all  the  powers  of  an  heir  of  entail,  A  dies,  B  being  heir»at-law* 
A  leaves  moveables,  and  a  question  is  raised  as  to  the  necessity  of 
B's  collating.  It  never  could  be  held  that  B  was  bound  to  collate  his 
interest  in  the  fee.  The  same  effect  would  be  produced  by  a  trust 
for  the  benefit  of  different  parties,  one  after  the  other.  If  one  of 
these  parties  claimed  under  the  trust,  by  coming  against  the  trus- 
tee, would  you  there  apply  the  doctrine  of  collation,  and  say,  that, 
on  the  death  of  any  of  the  parties,  his  interest  is  to  be  collated,  as 
truly  part  of  the  heritage  of  the  party  deceased  ?  Look  at  some  re- 
sults. Suppose,  as  is  not  uncommon,  that  an  entail  comes  to  an  end, 
by  passing  into  the  person  of  the  last  substitute  ;  and  to  relieve  the 
case  of  difficulty  about  the  possibility  of  an  heir,  suppose  this  per- 
son a  female  in  very  advanced  life ;  the  previous  heir  dies,  leaving 
a  large  executry ;  what  is  this  heir  bound  to  collate  ?  She  receives, 
but  in  her  own  right,  an  estate  much  larger  and  more  ample  than 
the  last  heir;  what  is  to  be  there  collated?  Is  it  the  fullTalue  of 
the  estate,  which  did  not  exist  in  the  ancestor  at  all,  which,  he  conld 
not  have  transferred  to  her,  or  any  person  whatever  ?  I  should  think 
it  a  monstrous  absurdity  to  say,  that  it  is  to  be  the  full  value,  when 
the  person  who  died  had  only  a  life  interest.  What  is  the  pro- 
per situation  of  an  heir  of  entail  ?  He  ia  creditor  against  the  party 
last  in  possession  for  the  whole  of  the  estate.  He  takes  it  by 
means  of  a  jus  crediti,  not  by  the  bounty  of  the  deceased.  Sup- 
pose the  party  whose  succession  is  in  question  to  have  commit- 
ted an  irritancy,  and  then  the  next  heir  brings  an  action  of  for- 
feiture, and  deprives  him  of  the  right ;  what  are  we  to  say  to  this 
case  ?  He  may  have  made  up  titles  as  heir  of  entail ;  but  if  he 
commits  an  irritancy,  the  substitute  or  next  heir  may  pass  him  over, 
and  make  up  titles  to  the  prior  heir.  Suppose  this  to  happen  in 
.  the  case  of  a  father,  who  afterwards  dies,  leaving  a  moveable  in- 
testate succession ;  what  is  to  be  done  in  this  case  ?  Is  the  entailed 
estate  to  be  taken  in  computo,  to  entitle  the  son  to  share  in  the 
moveables  ?  Is  this  a  case  in  which  the  son  has  taken  praeceptione 
haereditatis  ?  On  the  contrary,  it  is  taken  altogether  independently 
of  the  father.   It  is  taken  in  the  character  of  creditor,  under  the  ori- 
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ginal  entail.     This  therefore  proves  that  the  pardes  do  not  stand  20  Jan.  1696. 
towards  one  another  in  the  situation  of  heir  and  predecessor,  but     ^'^'V**^ 
that  they  take,  by  means  of  the  original  right,  the  right  of  the  ^"'t^lher  and 
settler,  who  has  made  them  all  successively  creditors  for  the  value  Huibuad. 
of  the  estate.    The  other  party  put  one  case  about  an  entail,  on  ^^Zj^^ 
which  they  seemed  to  rely.  Take  the  case,  said  they,  of  an  unrecord-  for  Heir  of 
jed  entail.    Its  not  being  recorded  subjects  the  estate  to  the  debts  of  ^°^  * 
the  party  last  in  possession.  Suppose  his  succession  in  question,  and 
then  here  one  of  your  criterions  fails.    It  does  not  appear  to  me 
that  the  case  here  put  in  the  least  degree  weakens  our  argument. 
As  regards  the  succession  inter  hseredes,  the  recording  is  of  no  con- 
sequence.   The  entail  is,,  in  substance,  j  us t  as  binding  upon  the  heir. 
He  is  equally  bound  to  transmit  the  estate  without  encumbrances, 
except  ia  so  far  as  the  rights  of  third  parties  may  interfere.     It 
should  likewise  be  remembered,  when  they  talk  of  tests,  that  the 
liability  for  debt  is  only  one  criterion  among  a  great  many  others. 
There  were  some  other  cases  put,  which  certainly,  it  is  not  to  be 
denied,  are  a  little  puzzling,  and  do  not  admit  of  easy  solution.    Sup* 
pose  the  entail  is  made  by  the  ancestor  himself,  whose  succession  is 
in  question ;  or  suppose  the  ancestor  is  the  institute  in  an  entail,  to 
whom  the  fetters  do  not  apply ;  what  is  to  be  said  to  this  case  ?   In 
the  first  place,  where  the  entail  is  made  by  the  party  whose  succes- 
sion is  in  question,  and  there  is  a  competition  between  his  heir  and 
executor ;  if  collation  is  to  apply,  it  can  only  be  on  this  ground,  that 
though  the  heir  is  taking  under  the  entail,  still  he  takes  by  the 
bounty  of  the  deceased.  He  may  have  got  less  than  if  it  had  descend- 
ed to  him  in  fee  simple,  but  still  he  takes  by  the  deed  of  a  party  who 
might  entirely  have  deprived  him  of  the  succession.     In  this  way 
the  matter  just  rests  where  it  was  before.     Where  he  takes  from  a 
remote  ancestor,  and  not  by  the  deed  of  his  predecessor,  he  takes 
by  means  of  his  jus  crediti,  and  not  by  succession  to  the  deceased. 
In  Hailes,  1032,  a  difficulty  is  started  as  to  the  effect  of  a  settle- 
ment by  a  party,  by  means  of  an  entail,  whether  it  may  not  vir- 
tually be  taken  as  an  exclusion  of  collation.    If  such  difficulty  exist 
as  to  an  estate  settled  in  this  way  by  the  immediate  predecessor, 
there  can  be  no  difficulty  where  the  estate  comes  from  a  remote 
ancestor.    It  is  not  long  ago  since  you  sustained,  in  Gray  of  Carse's 
case,  (Graham,  Nov.  14.  1828,  7.  S.  if  D.  13,}  a  bond  affecting  the 
liferent  in  an  entailed  estate ;  and  though  it  is  at  last  fixed  what  is 
the  proper  way  of  adjudging  an  heir's  interest  in  an  entailed  estate, 
there  cannot  be  a  doubt,  that,  in  point  of  fact,  such  adjudication  is 
m  contravention  of  the  entail,  and  done  contrary  to  the  wishes  of  the 
entailer.      The  only  way  in  which  it  is  supported  is  simply  this, 
diat  by  being  limited  to  the  lifetime  of  the  party,  the  interest  of 
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20  Jan.  1836.  the  substitutes  IS  discharged.    I  have  no  interest  to  dispute,  that  it  a 
^**v^*^    party  settles  an  estate  under  entail,  he  is  introducing  a  form  of  set- 
Ansiruiher  and  ^'^^^snt  which  appears  to  cxcludc  collation.  The  point  is  not  yet  de- 
Hubband.        cided,  and  there  is  certainly  room  for  doubt  upon  the  subject.     If 
it  was  incumbent  on  me  here  to  deal  with  that  question,  which  is 
thus  raised  as  a  difficulty,  I  don^t  know  if  it  might  not  be  met  satis- 
factorily on  some  such  ground  as  that  stated  in  regard  to  an  adju- 
dication.    If  the  question  were  put  to  me,  whether  a  person  suc- 
ceeding an  entailer,  or  an  unfetteredinstitute,  be  bound  to  collate 
his  right  and  interest  in  the  entailed  estate,  I  should  incline  to  an- 
swer in  the  affirmative,  in  respect  he  takes  it  not  independently  of 
him.     This  last  observation  solves  a  great  many  of  the  difficulties 
in  the  cases  put    It  seems  to  be  taken  for  granted  in  the  argument 
in  the  case  of  Gilmour,  and  is  assumed  in  the  observations  of  the 
noble  and  learned  Lord  in  the  court  of  appellate  jurisdiction.     In 
a  great  many  instances,  the  party  who  takes  from  the  omission  of 
the  previous  holder, — who  takes  from  his  forbearance, — is  pre- 
cisely in  the  same  situation  as  if  he  took  from  him  directly  by  gift. 
7'here  is  a  great  deal  of  reason  in  this  view  of  the  matter.     It  is 
this  view  of  the  case  which  justifies  me  in  applying  the  case 
of  Spalding  to  that  of  a  strictly  entailed  estate,   where  the  an- 
cestor may  have  had  a  determined  purpose  to  disappoint  his  succes- 
sor, and  could  not  do  it.     In  such  case  the  successor  takes  the  es- 
tate, not  by  any  thing  his  predecessor  has  forborne  to  do,  and  still 
less  by  a  bounty  on  his  part.     With  reference  to  this  part  of  the 
case,  I  submit,  that  the  substitute  is  really  not  to  be  considered  as 
an  heir :  he  is  therefore  not  bound  by  the  obligations  properly  at- 
tached to  the  character  of  heir.     If  I  have  made  out  that  we  are 
entitled  to  look  beyond  the  form  to  the  substance,  then  I  say  he  is 
not  heir  but  creditor,  and  as  such,  is  entitled  to  take  the  estate  in 
his  own  right, — a  right  derived  from  another  source  than  the  will  of 
the  party  who  predeceased  him ;  and  therefore,  whether  collation  be 
viewed  as  a  burden  or  a  privilege,  it  is  strictly  attached  to  the  cha- 
racter of  heir ;  and  being  so,  it  is  impossible,  in  equity  or  fair  con- 
struction, to  say  that  the  heir  shall  collate  more  than  he  takes  in  that 
character. 

Again,  if  you  look  to  the  estate  itself,  and  the  powers  of  the  last 
proprietor,  it  is  impossible  to  consider  it  as  part  of  his  estate,  be- 
cause he  is  without  any  of  the  powers  which  make  property  valu- 
able. He  must  leave  it  to  be  taken  by  his  successor :  he  cannot  di- 
vest it  from  him :  it  has  been  left  by  a  party  who  had  power  over 
both.  The  other  party  were  pleased  to  smile  at  a  remark  made  by 
the  Attorney-General.  That  remark  appears  to  me  to  be  a  good  and 
fair  one.     It  points  at  the  very  essence  of  the  distinction  which  we 
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have  been  desirous  to  take.    The  heir  of  entail  in  reality  succeeds  to  20  Jan.  ld96. 
the  estate,  and  not  to  the  party  who  precedes  hiro,  because  he  does     ^*'^V"^^ 
not  represent  that  party  in  any  of  his  responsibilities.  Anrtrulher*' 

There  is  a  case  which  may  be  put.  At  first  sight  it  seems  some-  and  Husband. 
what  extreme.  Suppose  a  party  to  die,  leaving  an  entailed  estate  Arcument 
of  L.dO,000  a-year ;  also  an  unentailed  estate  yielding  L.dOOO  for  Heir  of 
a*year,  and  personal  succession  of  more  than  L.400,000.  Suppose  ^°^"*' 
there  is  a  son  and  daughter,  and  that,  by  a  deed  of  trust,  vesting 
his  property  for  accumulation,  he  disinherits  the  son,  and  purposes 
to  disinherit  the  daughter;  the  question  arises  with  the  daughter 
claiming  legitim.  She  has  of  course  no  claim  of  executry  or  dead's 
part;  and  then  the  point  in  dispute  comes  to  be,  whether  this  heir, 
claiming  his  legitim  along  with  his  sister,  shall  be  bound  to  col- 
late the  rents  of  the  entailed  estate.  He  is  asking  what  the  law 
gives  him  as  his  proper  estate,  of  which  the  father  could  not  dis- 
appoint him.  His  father  has  disinherited  him  from  every  one 
thing  be  would  have  taken  as  heir.  The  only  estate  he  takes,  is  an 
estate  his  father  could  not  keep  from  him,  being  under  entail.  It  is 
an  estate  held  by  the  party  who  died,  and  now  by  the  son,  as  the 
heir  called  by  the  original  grantor.  I  ask  if  this  is  a  case  in  which 
you  would  admit  collation ;  and  can  it  be  said,  that  before  the  son 
can  claim  his  legitim  he  must  so  collate,  although  his  father  has 
deprived  him  of  every  thing  he  had  the  power  to  keep  from  him  ? 
This,  as  I  have  said,  is  an  extreme  case,  but  it  is  not  an  imaginary 
one.  It  is  a  case  which  is  now  in  Court.  The  precise  circumstances 
above  detailed  arise  out  of  the  succession  of  the  late  Marquis  of 
Breadalbane;  and  before  disposing  of  the  present,  you  ought  to  have 
that  case  under  your  view. 

I  shall  now  allude  shortly  to  the  remaining  cases.  I  do  not  think 
a  great  deal  of  information  is  obtained  from  the  institutional  writers. 
One  case  is  referred  to  at  an  earjy  period  of  the  feudal  law,  and  it 
is  said  that  at  that  period  all  estates  were  entailed.  I  am  at  a  loss 
how  to  answer  any  argument  as  to  the  state  of  the  law  of  collation 
before  1469,  because  I  am  obliged  to  profess  ignorance  upon  that  - 
point.  They  have  gone  back  in  the  present  instance,  and  given 
us  what  appears  the  earliest  information,  viz.  in  1550 ;  and  I  know 
that  in  one  of  the  printed  papers  in  the  case  of  Gilmour,  though  I 
don't  know  the  effect  of  it,  they  carried  the  matter  further  back, 
in  an  argument  as  to  the  state  of  this  country,  when  a  King  of  the 
Picts  was  converted  by  a  certain  Saint,  and  a  King  of  the  Scots 
was  inaugurated  by  the  same  Saint  It  is  in  vain  to  say,  that  be- 
cause vassals  could  not.  alienate  their  feus,  they  were  in  the  same 
ntuation  as  entailed  proprietors.  There  is  no  resemblance  between 
their  situation  and  that  of  a  party  possessing  under  1685|  c.  22. 
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20  Jap.  1836.  In  the  latter  case  nothing  can  help  the  possessor :  the  estate  must 
^^^V^*'    go  down  to  his  successor ;  and  if  he  attempted  to  divert  it,  that 

Anst^uther  and  would  resolvc  the  right,  and  give  the  estate  to  the  next  heir  sooner ; 
whereas,  at  the  period  alluded  to,  the  superior  and  vassal  might 
have  concurred  in  alienating.  When  the  superior  was  inclined  to  use 
his  right,  he  generally  could  be  got  to  waive  it  for  a  composition. 
The  very  earliest  of  the  cases  to  be  relied  on  is  that  of  Riccarts. 
If  this  case  be  considered  as  a  mere  question  between  heirs^por- 
tioners,  it  is  certainly  an  authority  against  the  claimant  here.  I 
think  I  am  entitled  to  hold  it  as  an  authority  in  my  &vour,  when  we 
find  Lord  Meadowbank  considering  the  case,  not  on  popular  prind* 
pies,  but  as  a  lawyer  and  technically.  His  Lordship  seems  to  think 
it  was  not  well  decided,  because,  according  to  the  more  substantial 
view,  she  was  bound  to  collate  only  a  third.  If  this  be  the  true 
view,  the  case  of  Riccarts  is  with  me.  If  this  be  the  view  which 
a  lawyer  ought  to  take,  then  it  is  in  my  favour,  because  the  party 
was  not  bound  to  collate  what  she  took  under  the  entail.  The  case 
of  Scotstarvet  will  not  be  considered  as  an  authority.  It  was  reversed, 
I  admit,  on  another  ground ;  but  still  the  whole  judgment  was  re-* 
called,  thereby  neutralising  the  case  as  a  decision ;  and  on  referring 
to  the  report  of  the  case  of  Gilmour,  it  will  be  found  that  it  was 
considered  as  wrong  decided.  So  that,  so  far  as  we  have  gone, 
unquestionably  there  is  nothing  like  authority  agaiust  us.  Rae 
Crawford  certainly  can't  operate  against  us.  It  is  nothing  but  a  re- 
petition of  the  case  of  Bucdeugh.  The  estate  came  to  a  sisten 
The  parties  in  competition  were  a  brother  and  another  sister. 
Therefore,  it  is  just  a  case  where  an  estate  came  by  settlement  to 
one  of  the  younger  children.  Mrs  Rae  Crawford  was  not  heir  of 
line,  and  not  being  so,  was  not  bound  to  collate.  That  was  suffi- 
dent  for  the  decision.  But  there  is  a  great  deal  of  argument  on 
the  nature  of  the  title  on  which  she  took ;  and  it  is  said  that  the 
case  was  so  decided,  because  the  Court  found  she  was  not  heir  of 
line.  How  they  can  infer  that  the  Court  would  have  decided  that 
she  must  collate,  if  heir  of  line,  I  can't  see.  The  inference  is  quite 
artificial.  It  was  enough  to  exclude  the  heir  from  collating,  that,  in 
point  of  fact,  she  was  not  heir  of  line.  The  case  of  Gilmour  was 
decided  with  great  difficulty,  and  I  think  may  very  fairly  be  said 
to  have  been  what  is  termed  a  case  of  first  impression.  The  point 
was  never  before  really  touched.  The  only  other  case  is  that  of 
Straiten,  in  1814 :  that  is  the  only  other  case  they  have  been  able 
to  appeal  to.  I  have  seen  the  notes,  papers,  summons  and  defen^ 
ces,  &c.,  and  the  report  of  the  accountant  In  point  of  &ct,  the 
question  arose  in  this  way  :  It  was  a  case  between  two  infant  children 
and  their  tutors.    A  sum  was  claimed  by  a  daughter  as  iegitim,  the 
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&ther  having  left  the  whole  estate  to  his  fton.   L.20,000  was  claim-  20  Jan.  1896. 
ed  as  legitim  by  the  daughter.    The  sum  which  afterwards  turned  out     ^*^V*^ 
to  be  her  fortune  came  to  about  L.25,000.  In  the  contract  of  mar-  AnstruthCTrnd 
riage  the  jus  relictae  was  excluded  ;  and  there  was  afterwards  a  set-  Husbond. 
tlement,  by  which  the  entailed,  unentailed,  and  whole  moveable  pro-        "JjJ^^ 
perty  was  given  to  the  son,  under  burden  of  a  provision  to  the  for  Heir  of 
danghter,  with  which  she  was  not  content.     One  of  the  points  ^°^^* 
argued  was,  the  jus  relictse  being  excluded,  that  goes  to  the  dead's 
part ;  and  so  the  daughter  said  the  division  should  be  bipartite,  so 
as  to  increase  the  legitim.     I  can't  understand  how  this  question  is 
of  any  importance.     It  was  truly  not  necessary  to  raise  the  ques- 
tion as  to  the  entailed  property,  whether  he  should  be  obliged  to 
collate  it,  till  it  was  settled  whether  he  must  collate  the  unentailed. 
So  I  observe  the  tutors  state  the  matter  for  the  consideration  of 
the  Court  by  this  sort  of  argument,  with  respect  to  the  property  not 
entailed,  that  he  was  not  bound  to  collate  it,  because  he  had  it  by 
the  special  disposition  of  the  father.     As  to  the  entailed,  they  refer 
to  the  case  of  Gilmour ;  and  the  other  party  so  little  went  on  that 
case,  that,  in  their  information,  it  is  not  even  mentioned.   It  furnishes 
no  means  for  reconsideration :  it  does  not  contain  any  long  argument: 
it  merely  refers  to  the  case  of  Little  Gilmour,  and  asks  the  Court 
to  review  it  if  they  are  to  adhere.     This  is  a  case  plainly  of  no 
anthority  at  all.    If  it  were  of  more  authority,  it  comes  so  close  upon 
the  case  of  Gilmour,  that  it  can  only  be  considered  as  a  repetition 
of  that  case. 

These,  then,  are  the  whole  cases,  and  there  is,  in  truth,  nothing 
bat  the  case  of  Little  Gilmour,  if  Straiten  is  to  be  disregarded.  But 
then  they  say,  we  have  the  practice  of  the  country  for  half  a  cen* 
tary  regulated  by  Little  Gilmour ;  and  there  is  a  great  deal  of  ar-^ 
gnment  on  the  expediency  of  adherence,  and  the  consequence  of 
non-adherence  to  that  decision.  .^  With  reference  to  the  practice  of 
the  country,  I  wish  to  call  attention  to  that  point,  because  it  is  of 
some  importance  to  notice,  that,  with  all  their  research,  they  have 
been  able  to  mention  only  one  case.  That  case  is  certainly  a  very 
respectable  one,  but  it  is  but  one.  On  the  other  hand,  observe  that 
all  this  was  stated  very  strongly  in  the  House  of  Lords ;  but  it  did 
not  satisfy  them.  I  don't  know  that  either  the  case  of  Johnston  or 
Moncrieffe  were  mentioned ;  but  the  presumption  of  many  cases  placed 
the  matter  in  a  more  favourable  light  for  the  other  side  than  it  now 
stands  in.  In  my  humble  apprehension,  the  law  of  this  country  will 
be  much  more  endangered  by  giving  way  to  a  bad  principle,  or  re- 
taining an  unjust  one,  than  it  could  possibly  be  by  overturning  this 
single  decision ;  more  especially  when  the  vast  and  important  interests 
which  await  your  decision  are  considered,  and  still  more  especially 
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20  Jan.  183G.  when  you  consider  how  desirable  it  is  that  the  rules  of  law  should 
^^'^V^^    rest  as  much  as  possible  on  a  sound  and  rational  basis.     There  is 
AnstrutheraDd  ^^o^^i^g  peculiar  in  going  back  upon  erroneous  judgments  of  this 
Husband.         Court.     It  will  be  remembered,  that  in  the  case  of  Scotstarvet  the 
Argument       ^^^  ^^  domicil  was  Completely  changed,  in  so  far  as  it  was  ulti- 
for  Heir  of      mately  settled,  that  it  was  not  to  regulate  moveable  succession. 
This  is  just  an  instance  of  the  benefit  the  law  derives  from  such 
changes.     To  tell  me  that  we  are  denying  the  right  of  primogeni- 
ture, or  the  right  of  executors  to  take  the  moveable  succession,  or 
that  we  are  undermining  the  fixed  principles  of  law,  is  altogether 
out  of  the  question.     We  are  only  disputing  a  point  which  arises 
in  a  very  peculiar  case,  as  to  which  the  rule  has  been  neither  very 
correctly  or  definitively  laid  down.     When  it  is  considered  that 
the  judgment  now  required  to  be  reviewed  passed  not  more  than 
fifty  years  ago,  at  a  time  when  the  Court  had  nothing  but  general 
principle  to  guide  them,  I  think  I  do  not  go  too  far  when  I  say, 
that  you  are  quite  in  time  to  go  back  and  to  revise  and  correct  this 
decision,  if  it  shall  be  found  to  be  inconsistent  with  law. 

« 

Argument  for  Dean  of  Faculty^  for  executor, — The  result  of  this  discussion  is, 
that  no  case  has  been  pointed  out,  or  decision  cited,  as  settling  the 
practice,  that  where  the  heir  of  line  is  one  of  the  next  of  kin,  and 
takes  the  estate  which  was  vested  in  the  deceased,  he  has  been 
allowed  to  take  a  share  in  the  executry  without  collation.  The  state 
of  the  fact  on  the  authorities  and  practice  is,  that  when  the  heir  of 
line  comes  forward  to  claim  a  share  in  the  executry,  he  cannot  do 
so  without  collation.  It  then  comes  to  be  of  great  importance  to 
see  whether  the  rule  is  laid  down  in  such  terms  as  to  admit  of  .any 
exception  at  all.  In  the  course  of  the  argument  both  sides  have 
represented  it  as  of  no  importance  in  what  light  you  are  to  consider 
the  claim  of  the  heir  in  any  case  to  come  against  the  executry.  It, 
is  said  to  be  matter  of  little  consequence  whether  it  is  to  be  viewed 
as  a  burden  or  a  privilege.  I  am  surprised  the  other  side  have  so 
treated  it ;  because,  in  the  very  able,  ingenious  and  learned  case  on 
the  part  of  Sir  W.  C.  Anstruther,  it  will  be  found  that,  in  point  of  fact^ 
the  matter  is  treated  very  difierently.  There  is  a  very  able  argument 
to  shew,  not  only  that  it  is  a  burden,  but  that  it  is  a  burden  imposed 
only  in  certain  cases  on  the  unquestionable  right  of  the  heir.  We 
consider  it  is  of  some  importance  with  reference  to  the  way  in  which 
the  rule  is  laid  down,  and  the  principle  on  which  it  is  treated.  We 
hold  generally  that  the  estate  opening  to  the  party  by  the  death  of 
the  deceased  whose  executry  is  claimed,  and  vested  in  that  party  as 
heir  by  infeftment,  is  his  portio  legitima;  and  that  the  executry,  on 
the  other  band,  is  the  portio  legitima  of  the  bairns  or  next  of  kin^ 
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wboeirer  they  may  be.  We  don't  differ  as  to  the  case  of  collaterals,  SO  Jan.  isse. 
who  are  in  the  same  situation  as  descendants.  The  argument  ap-  ^^V^^ 
plies  to  son,  father  or  brother.  In  maintai^iing  the  general  propo-  Anttnitberand 
sition  as  to  the  portio  leg^tima,  I  don't  use  the  words  of  one  Judge  HusbaiuL 
alone.  I  state  it,  as  presently  will  be  shewn,  in  the  language  of  Argument  for 
Stair.  I  state  it  as  used  in  the  argument  in  the  case  of  Little  Oil-  Executor. 
moor,  before  the  opinions  of  the  Judges  were  given ;  yet  it  has  been 
supposed  that  this  was  a  new  term  invented  for  the  occasion.  I 
flrtate  it  in  the  words  of  the  first  Lord  Newton,  which  shall  be  after- 
wards quoted.  I  think  I  am  entitled  to  say,  on  this  ground  aloney 
that  the  claimant  must  either  collate  or  abandon.  Whether  be 
takes  the  estate  burdened  or  not,  he  takes  what  has  been  gratuitously 
received  by  him ;  and  an  estate  so  receivef}  the  law  has  declared  to 
be  subject  to  collation.  I  may  add,  that  I  state  the  proposition  in  the 
words  of  Professor  Bell, — in  words  introduced  as  the  proper  tech- 
nical language  of  the  law  of  Scotland,  and  so  received  without  dis- 
sent for  generations.  In  Stair,  iii.  8.  29,  allusion  is  made  to  a  total 
separation  of  succession  into  heritable  and  moveable  property.  The 
author  treats  of  collation  as  to  moveables  before  he  comes  to  speak 
of  heritage,  although  a  passage  was  quoted  here  on  the  other  side 
as  if  both  had  been  treated  of  collectively.  It  is  at  sections  48^  49, 
that  collation  by  the  heir  is  particularly  treated  of.  At  the  close  of 
section  53,  another  matter  is  referred  to,  which  seems  to  test  the 
character  in  which  the  heir  takes,  namely,  the  rule  that  executors 
nominate  have  a  certain  share  of  the  moveables  for  their  trouble  in 
executing  the  testament.  Here  Lord  Stair  refers  to  a  decision  in 
1690,  which  I  have  not  found.  Almost  the  same  terms,  indicating 
that  the  heir  has  no  share  in  or  right  to  the  executry  without  colla- 
tioD,  are  employed  by  Sir  George  Mackenzie,  vol.  ii.  p.  329.  Bank- 
ton,  in  a  passage  referred  to  in  the  cases,  uses  the  same  language. 
In  this  view,  I  would  call  attention  to  the  importance  of  Uie  old 
case  of  Law,  July  1553,  Balfintr,  233,  M.  2365.  The  report  is  fuller 
as  taken  from  Maitland's  MSS.  Last  of  all,  you  have  it  laid  down 
by  Erskine,  if  possible  even  in  stronger  terms,  iii.  9.  3,  in  which 
he  states  the  object  of  the  rule  to  be,  that  the  heir  may  not  be  in  a 
worse  situation  than  the  executors.  This  is  also  well  and  fully  ex- 
plained by  Professor  Bell.  Objection  has  been  made  to  quotations 
from  this  work.  My  answer  is,  that  it  was  twice  quoted  by  Lord 
Tenterden  in  the  King's  Bench  as  to  a  bill  of  exchange,  and  also  as 
to  the  doctrine  of  stoppage  in  transitu.  (The  learned  counsel  then 
quoted  page  2,  Lord  Brougham's  speech,  as  corroborating  above 
position.)  If  the  heir  is  excluded  from  the  moveables  except  <m 
collation,  it  is  clear  it  lay  on  Sir  W.  C.  Anstruther  to  make  ou^ 
that  thoBgh  he  is  heir  of  line,  and  takes  the  estate  vested  in  the 
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so  Jim.  1636.  person  of  the  deceased,  and  which  is  taken  out  of  his  person  by 

^^^^\^    service  to  him,  yet  he  can  claim  a  share  in  the  moveables  without 

Anstrutherimd®^''^^^^"*     ^  think  it  uot  unimportant  to  attend  to  the  way  in  which 

Husband.       the  argument  has  been  conducted  on  both  sides  of  this  question  in 

Argument  for  ^^^mcr  times,  in  the  cases,  for  example,  of  Bucdeugh,  Murray, 

Executor.       Riccarts  and  Rae  Crawford.     For  a  century  and  a  half  it  has  been 

admitted  by  lawyers  on  both  sides,  that  the  heir  is  excluded  except 

by  collation.  The  ques.tion  there  was,  whether  the  specialty  of  there 

b^ing  no  service  to  the  party  whose  succession  was  disputed  ex* 

empted  the  heir  from  collation*     Anderson,  in  the  course  of  his 

argument,  and  Rutherfurd,  more  fully  in^  his  case,  urged  that  the 

burden  of  collation  is  not  to  be  transferred  to  such  a  case  as  the 

present.    Why  ?  If  the  institutional  writers  are  right  in  saying  that 

collation  is  only  introduced  that  the  heir  may  not  be  worse  off,  it 

lies  on  him  to  make  out  a  right  to  claim  at  all  without  collation. 

We  are  told  the  estate  is  entailed  by  the  deed  of  the  ancestor,  not 

Uie  predecessor ;  and  the  fee  in  the  person  of  the  deceased  was 

limited.     On  this  point  I  shall  make  one  or  two  remarks. 

First)  with  reference  to  the  question  between  the  heir  and  exe* 
cutor :  The  case  of  tailzied  succession  very  nearly  brings  the  mat* 
ter  back  to  the  right  of  succession  according  to  the  more  ancient 
state  of  the  rights  of  the  heir :  very  nearly  so  indeed,  because  the 
Succession  was  then  secured  to  the  heir  equally  as  it  has  been  when 
entails  were  introduced.  This  is  the  more  material,  because  it  is 
admitted  that  there  is  no  period  in  the  law  of  Scotland  in  which 
collation  did  not  obtain.  If  you  are  carried  back  to  the  period 
when  feus  could  not  be  alienated,  you  find  that,  at  that  period,  the 
role  as  to  collation  obtained  'exactly  as  now.  You  see  at  once  that 
the  right  to  tailzie  was  simply  a  bringing  back  from  intermediate 
relaxation  the  former  state  of  our  law. 

The  second  remark  is  this.  That  the  principle  of  the  law,  as  to  the 
heir  being  excluded,  was  established  long  prior  to  1685,  c.  22* 
Therefore  it  is  necessary  to  shew  that  that  act,  introduced  for  a 
special  purpose,  contains  words  which  will  give  the  heir  different 
rights,  and  a  different  status  from  what  he  formerly  possessed. 

Third,  That  it  is  certainly  a  very  singular  ground  on  which  the 
heir  of  tailzie's  plea  is  founded.  Observe,  an  estate  is  once  vested 
in  the  ancestor,  be  it  father  or  nephew,  say  under  an  open  destina* 
tion,  or  without  a  destination  at  all ;  it  is  the  estate  of  die  heir,  un- 
less altered  by  the  party  in  possession.  In  case  of  tailzied  succes* 
sion,  the  ground  on  which  the  heir  claims  exemption  from  collation 
is  not  because  he  is  excluded  from  the  estate  that  he  would  other* 
wise  succeed  to.  He  founds  on  this,  that  that  estate  is  inpre  com* 
pletely  secured  to  him,  not  that  he  is  excluded  from  it   The  whole 
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object  of  the  entail  is  to  secure  his  succession ;  so  that  he  is  in  fact,  80  Jan.  1836. 
by  this  plea,  turning  round  upon  the  law  introduced  for  the  very     ^*V^^ 
purpose  of  securing  the  estate  to  him.     But  then  it  is  said  the  es-  Anstruther  and 
tate  is  of  less  value.     If  he  has  less  to  collate,  I  could  have  under-  HusbaDd. 
stood  the  principle  upon  which  the  executor  might  refuse  him  a  Argumeot  for 
share  in  the  executry ;  but  it  is  a  singular  ground  for  pleading  that  Executor, 
he  is  not  to  collate,  that  he  has  less  to  offer  the  executor  than  the 
fee-simple  proprietor.     Witliout  meaning  any  thing  offensive,  this 
q>pear8  a  most  selfish  plea,  because  the  plea  he  argues  is  just  in 
amount  this,  that  because  he  has  an  immeasurable  advantage  over 
the  next  of  kin,  both  during  the  life  of  the  ancestor  and  after  his 
death,  he  is  to  take  a  still  farther  advantage  of  him,  by  taking  a 
part  of  his  succession  without  offering  him  any  equivalent.     Puf 
the  case  of  a  small  entailed  proprietor,  of  frugal  habits,  and  a  large 
family,  making  large  insurances,  and  out  of  his  limited  means  ac- 
cumulating some  executry  for  his  younger  children,  out  of  the  only 
part  of  the  estate  which  is  left  free  to  him,  what  justice  would  there 
be  in  allowing  the  sons  to  come  in  for  a  share  of  it  without  collating  ? 
It  IS  against  the  will  of  the  deceased.    He  receives  it  without  deb^ 
and  solely  because  the  deceased  had  no  power  of  diverting  any  por*** 
tion  of  it  towards  the  maintenance  of  these  younger  children.   That 
is  the  proper  way  to  view  the  effect  of  the  law  which  the  other  side 
would  contend  for,  and  not  by  dressing  up  an  extreme  case.     Th6 
principle  for  which  I  am  contending,  viz.  that  the  heir  has  no  claim 
upon  the  executry,  is  not  confined  to  this  branch  of  the  law.    We 
have  an  instructive  example  of  the  nature  of  the  heir's  claim  as  re- 
gards heirship  moveables*     The  right  to  claim  heirship  moveables 
belongs  only  to  the  heir  of  line  in  heritage.     The  deceased  must 
have  heritage  in  the  proper  sense  of  the  term.     If  it  is  a  case  of 
proper  liferent,  there  are  no  heirship  moveables.    Again,  the  eldest 
heir-portioner  has  no  such  right.     It  is  well  known  and  admitted, 
that  there  is  a  mistake  in  Erskine,  in  citing  the  case  of  Garnkirk, 
as  to  this  point.    See  how  Stair  explains  this  principle,  B.  iii.  t.  5. 
§  9.     The  right  to  heirship  was  introduced,  because  the  heir  is  ex- 
eluded  from  the  moveables :  therefore,  to  entitle  him  to  heirship 
moveables,  he  must  be  heir  of  line.    There  is  a  very  important  ac- 
count of  the  reason  why  he  is  allowed  to  get  heirship  moveables  in 
the  case  of  Cruickshank,  27  th  May  1801,  F.  C,  M.  App.  Heir-Por^ 
tianery  No.  2.    In  that  case  it  was  found,  on  full  argument,  in  opposi- 
tion to  the  claim  of  the  heir,  that  the  law  as  to  heirship  moveables  was 
introduced  exclusively  to  indemnify  the  heir  from  his  being  excluded 
from  the  moveables.     It  was  stated  on  the  other  side,  that  the  cha- 
racter of  heir  was  in  this  case  extinguished.   How  did  Sir  W.  C.  An- 
struther  get  heirship  moveables  if  his  character  of  heir  of  line  was 
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20  Jan.  183a  lost  by  the  entail.    He  did  get  Iieirsbip  moveables,  as  was  decided, 
^*^V*^    and  properly  decided,  by  the  learned  arbitrator  in  bis  favour.    This 
Anttrutberand  '*  "^  "®^  point.     The  heif  of  tailzie  always  has  a  right  to  heir- 
Husband,         ship  moveables.     Then  we  were  told  in  the  course  of  argument, 
by  Anderson,  and  substantially  by  Rutherfurd,  that  the  coincidence 
of  the  characters  of  disponee  and  heir  of  line  should  not  prejudice 
this  party.     Because  a  gift  has  been  made  in  his  favour,  that  should 
not  exclude  his  legal  rights ;  and  they  talk  of  the  transference  of 
a  remedy  against,  the  view  of  law.     Put  the  strongest  of  all  cases 
t)f  gift,  a  disposition  of  the  deceased  party  himself,  as  in  the  case 
of  Murray.     If  in  that  case  the  coincidence  operates  against  the 
gift,  1  should  like  to  know  where,  in  principle,  is  the  difference. 
Its  being  used  as  descriptive  of  one  case  makes  it  applicable  as  far 
as  it  goes.    And  here  they  take  in  the  consequence  of  a  right  of  ere* 
dit.    Is  that  case  as  strong,  in  point  of  principle,  in  a  question  with 
the  executor,  who  has  nothing  to  do  with  the  state  of  the  question 
between  the  heir  and  predecessor  ?    Is  this  a  case  as  strong  as  the 
case  arising  out  of  the  obligation  in  a  marriage-contract  ?  The  party, 
strictly  speaking,  has  no  power  of  squandering  the  estate,  because, 
jf  he  does  so,  the  heir  may  claim  the  value  of  it  out  of  the  executry. 
Yet  if  he  takes  the  estate  itself,  he  cannot  claim  damages  against  the 
executry,  nor  can  he  claim  any  share  in  the  executry  without  col- 
lating.    This  was  assumed  and  admitted  by  all  parties  in  Murray 
and  Brown.   The  judgment  of  the  Court  implies  it.    It  is  expressly 
admitted  by  Mr  Clerk,  who  pleaded  the  case,  that  the  heir  must 
collate.     Then  take  the  case  which  I  see  is  stated  by  Lord  Mea- 
dowbank,  and  again  by  Lord  Newton,  as  a  settled  point,  by  which 
the  universal  practice  throughout  the  country  is  regulated,  the 
case  of  a  tack  secluding  assignees.     The  heir  who  claims  a  share  in 
the  executry  must  collate  that  tack  of  which  the  tenant  could  not 
effectually  disappoint  his  heir.    I  refer  to  the  opinion  of  Lord  New- 
ton, who  states  the  matter  rather  more  concisely  in  the  case  of  Little 
Gilmour.     He  treats  it  as  a  point  settled  in  the  practice  of  the 
country,  and  regards  the  principle  as  by  no  means  new. 

4.  Let  us  now  see  what  is  to  be  said  as  to  the  principle  main- 
tained by  Sir  W.  C.  Anstruther  in  the  case  in  hand.  We  are 
told  that  an  estate,  when  entailed,  is  not  the  proper  heritage  of 
the  deceased ;  that  it  is  not  taken  up  by  his  successors  as  his  estate ; 
that  the  substitute  owes  nothing  to  him  ;  and  that  the  service  is  a 
mere  form :  that  it  is  a  series  of  liferents,  and  just  like  a  subsisting 
trust,  operating  for  the  benefit  of  a  succession  of  persons  nominatim 
et  seriatim,  and  that  each  takes  in  law  solely  by  virtue  of  a  right  of 
•  credit  If  that  be  a  true  definition,  then,  assuredly,  a  great  change 
must  have  been  introduced  by  the  act  1685,  c.  22.     (The  learned 
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eaonsel  went  over  the  act^  and  noted  particularly  the  words,  *  in-  SO  Jan.  IRS6. 
*  feft  in  the  fee,*  *  representing  the  contravener,'  &c.)     There  are     ^^^V^^ 
many  obligations  which  the  successor  must  implement  and  fulfii,  Anfttiutheraiid 
such  as  obligations  to  grant  tacks,  obligations  under  subsequent  Hu^^band. 
statutes,  sales  of  teinds,  excambions,  &c.    Can  you,  on  the  statute,  Argument  for 
affirm  that  the  estate,  vested  by  infeftment  in  the  person  of  the  de-  Executor, 
ceased,  is  not  his  heritage  ?  Does  it  make  it  less  the  heritage  of  the 
deceased  that  it  was  completely  secured  to  him,  or  less  a  succession 
to  him  because  the  deceased  could  not  keep  his  heir  from  it  ?  I 
«hall  not  repeat  the  dicta  of  writers  as  to  the  fee  being  in  the  heir 
of  tailzie, — as  to  his  being  the  proper  heir  of  the  deceased.    I 
shall  refer  to  branches  of  the  law  which  test  it.    First,  Let  us  look 
to  the  situation  of  parties  in  reference  to  the  rights  and  claims  of 
the  superior,  when  the  heir  of  tailzie  happens  to  be  heir  of  line. 
Is  the  superior  entitled  to  hold  his  character  of  heir  as  sunk,  and 
to  view  him  only  as  a  creditor,  whereby  he  may  plead  against 
him  the  form  of  the  title  under  which  he  claims  an  entry  ?  Can 
the  superior  demand  from  him  a  composition  as  a  singular  suc- 
cessor ?  The  only  case  in  which  such  a  demand  has  been  insisted 
in,  was  where  the  heir  was  not  heir  of  line  at  all ;  and  this  is  a  ques- 
tion reserved.    We  have  another  test  in  a  statute  passed  after  1685, 
which  fully  brought  out  the  question,  whether  the  heir  of  entail  was 
a  proper  heir ;  whether  he  took  as  heir,  and  was  received  in  our  law 
as  heir  in  every  sense  of  the  term.     I  mean  the  act  1695,  c.  26. 
The  point  was  brought  out  very  forcibly  in  L.  Glencairn  v.  Graham 
of  Gartmore,  May  23.  1801,  M.  App.  Heir-Apparenty  No.  I ;  affirm- 
ed on  appeal.     (This  case  was  fully  quoted  by  the  learned  counsel.) 
Heirs  of  entail  have  been  fruitful  in  devices  to  avoid  every  respon-* 
sibility  which  the  law  might  impose  upon  them.     Thus  it  was  de-> 
nied,  that  an  heir  of  entail  could  be  charged  to  enter,  because  hia 
entry  cannot  be  held  equivalent  to  a  service, — because  you  could 
not  charge  him  to  fulfil  the  conditions  of  the  entail.     This  matter 
is  very  clearly  stated  in  Sir  W.  Binning  v.  Lauderdale,  June  10. 
1742,  F.  D.  iii.  9 ;  M.  5262.     An  important  view  is  given  ia 
5.  Brown's  Sup.  735-6 ;  Monboddo's  Notes.     But  then  there  was 
another  point  contended  for,  and  tending  to  introduce  a  more  general 
doctrine.     It  was  that  which  was  long  struggled  for,  that  the  entry 
of  a  party  as  heir  of  entail  did  not  impart  universal  responsibility ; 
for  they  really  took  by  disposition.    The  matter  has  been  very  learn- 
edly discussed  by  Dirleton,  after  the  date  of  the  entail  act.     (The 
learned  counsel  here  quoted  the  passage,  v.  Heir  of  Tailzie,  210, 
octavo  edition,  observing,  that  he  would  give  the  other  party  the 
fall  benefit  of  what  is  stated  by  Sir  James  Steuart  in  answer.     He 
then  cited  the. case  of  Murray,  28th  July  1748»  of  which  there  is  a 
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90  Jan.  18S6.  full  note  in  5.  Brown's  Sup.  764.)  I  adroit  the  opinion  of  Arniston 
^""^V^*^  begins  with  a  weight  of  authority  against  me.  Elchies  and  the 
Anstrutherand  ^^^^^  Lords  are  of  opinion  that  the  heir  of  entail,  like  other  heirs. 
Husband.  was  liable  universally.  The  argument  of  the  heir  of  entail  is  set 
AremMDt  for  ^^^^^^  ^y  Falconer,  i.  878.  Again,  Elchies,  v.  Tailzie,  34,  quotes 
Executor.         the  previous  judgment  of  Arniston. 

But  then,  in  the  fifth  place,  observe  the  principle  for  which  we 
are  contending,  and  which  lays  at  the  foundation  of  the  distinction 
which  the  Court  have  drawn  between  the  institute  and  the  heir  of 
tailzie.  The  argument,  that  the  substitute  is  a  proper  heir, — the  pro* 
per  heir  of  the  party  vested  in  the  estate, — lays  at  the  foundation  of 
this  case.  Leslie  v.  Leslie,  1752,  Elchies,  Tailzie,  No.  49,  shews 
that  this  is  no  new  view;  see  also  Erskine  v.  Hay,  Feb.  14.  1758» 
ilf.  4406.  Then,  I  call  attention  to  the  Duntreath  case,  Nov.  24. 
1769,  F,  C,  M.  4409,  which  shews  that  the  term  had  no  technical 
meaning  when  used  in  entails.  If  it  bad  any  such  meaning  when 
used,  it  is  plain  this  case  never  would  have  been  so  decided. 

6.  The  accuracy  of  the  view  taken  as  to  the  nature  of  the  estate 
vested  in  the  heir  of  entail,  so  as  to  make  it  his  heritage  in  the  sense 
of  law,  was  completely  brought  to  the  test,  when  the  Court  came 
to  apply  the  law  of  forfeiture  for  high  treason.  If  an  entail  was 
but  a  succession  of  liferents, — if  the  heir  took  nothing  from  the  pre- 
decessor, and  owed  him  nothing, — if  he  did  not  take  by  inheritance  or 
right  of  blood,  then  the  forfeiture  would  only  affect  the  estate  during 
the  lifetime  of  the  party  in  possession.  You  are  aware  that  no  such 
right  or  privilege  was  competent  to  heirs  of  entail  after  1685,  c.  22. 
It  required  a  special  statute  to  protect  heirs  of  entail  against  the 
confiscation  of  the  whole  estate.  (The  learned  counsel  here  quoted 
the  act  1690,  c.  33.)  The  act  1707  made  the  law  the  same  in 
Scotland  as  in  England  as  to  treason,  and  the  Court  had  to  consider 
the  effect  of  it  in  the  case  of  Gordon  of  Park.  It  was  there  found 
that  the  forfeiture  could  only  affect  the  estate  in  the  lifetime  of 
Sir  W.  Gordon.  The  cause  went  to  appeal,  and  we  have  a  very 
authentic  account  of  the  rationes  decidendi,  in  the  well-known  letter 
of  Lord  Hardwicke  to  Lord  Kames.  His  Lordship's  difficulty  was 
not  as  to  altering  the  judgment,  but  as  to  stopping  short  of  a  total 
forfeiture  of  the  estate,  on  the  admitted  principle  that  the  whole  fee 
was  in  each  heir  of  tailzie.  (The  learned  counsel  then  read  the  letter 
from  the  42dpage  of  Kames'  Elucidations.)  Lord  Hardwicke  was 
well  assisted  on  this  occasion ;  among  others,  by  Lord  Marchmont. 
This  brings  into  view  a  class  of  cases,  which  tests  the  principle  for 
which  we  contend.  It  evidently  produced  an  inequality  in  the  ap- 
plication of  the  treason  laws,  because  the  fee  being  wholly  in  the 
traitor,  the  legal  reasoning  would  have  carried  the  principle  to  the 
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full  extent  of  that  law,  and  would  have  pat  tailzied  fees  in  the  same  ^  Jan.  1836. 
predicament  as  remainders  in  England.  ^^^V^^ 

7»  I  ask,  how  it  is,  when  a  creditor  comes  to  adjudge,  he  must  Anltrutherand 
adjudge  the  lands  themselves,  and  not  the  life-interest  of  the  party  Husband. 
in  possession?  The  fee  of  the  lands  must  be  adjudged,  otherwise  Argument  for 
the  adjudication  is  inept.  Executor. 

Dealing  with  this  matter  in  point  of  principle,  I  would  like  to 
have  it  explained  to  us,  on  tracing  the  various  sort  of  deeds,  from 
a  disposition  in  fee-simple  up  to  a  tailzie,  when  it  is  that  it  can 
correctly  be  said,  in  point  of  law,  that  the  estate  was  not  in  the  de- 
ceased.    How  do  they  make  out  that  the  party  taking  from  him  is 
Bot  an  heir,  and  does  not  take  as  an  heir  ?  I  should  like  to  see  when 
it  is,  in  the  gradation,  (though  taking  under  the  same  words,  same 
form,  same  mode  of  transmission,  and  under  a  statute  introducing 
tailzied  succession  as  in  favour  of  heirs,  and  declaring  each  heir^to 
be  infeft  in  the  fee,)  and  how  it  is,  you  slide  into  tliis  new  notion 
about  his  taking  per  formam  doni.     If  we  are  right  in  our  view, 
there  is  no  difficulty  in  explaining  all  the  cases  which  have  occurred, 
or  have  been  put.     As  to  apparency  the  principle  is  plain :  the 
estate  was  not  the  heritage  of  the  deceased  apparent  heir,  because  he 
was  not  infeft  in  it     Another  test  is,  that  the  apparent  heir  leaves 
ao  heirship  moveables.     The  argument  used  by  the  other  side  only 
explains,  at  the  utmost,  the  liability  for  debts :  it  throws  no  light  on 
the  qaestion  between  the  heir  and  executors.     The  true  principle 
is,  that  the  heir-apparent  takes  no  estate  out  of  his  ancestor's  hsere- 
ditas  jacens.     Take  the  case  of  an  unrecorded  entail,  which  was 
not  answered  by  Rutherfurd,  who  observed,  that  it  was  goqd  inter 
hssredes.    This  is  not  a  question  between  heir  and  predecessor,  but 
between  him  and  the  executors.     How  does  it  follow  that  the  heir 
b  not  bound  to  collate  so  far  as  he  can,  because  the  entail  is  binding  on 
him  ?  I>oes  he  not  owe  every  thing  to  the  forbearance  of  the  de- 
ceased,  just  as  much  as  to  the  man  who  does  not  alter  a  fee-single 
investiture?  He  took  the  case  of  a  contravener,  and  put  it  as  one 
of  difficulty :  If  a  person  contravenes,  a  declarator  is  brought,  and 
the  estate  is  taken  from  him,  and  he  dies,  leaving  large  executry ; 
it  would  be  very  hard  that  the  party  who  thus  took  his  heritage,  by 
means  of  the  provision  of  his  author,  should  be  deprived  of  a  share 
of  his  executry.     The  answer  is  plain,  that  it  is  not  his  estate,  but 
foil  from  him  before  his  death.     Sir  George  Mackenzie,  in  obser- 
ving on  the  act  1474,  c.  63,  vol.  i.  p.  213,  puts  the  case  of  a  person 
divested  before  his  death,  and  says,  he  has  no  heir  in  heritage.     Put 
the  case  of  a  man  renouncing  the  estate  that  opens  to  him :  Suppose 
Sir  Windham  Carmichael  Anstruther  had  renounced  in  favour  of 
his  son,  and  then  claimed  on  this  executry ;  in  that  case  some  diffi- 
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20Jm<  l^«  colties  migbt  arise  in  equity,  and  two  considerations  might  suggest 
AMfa-utbcrr.  ^ll^^^selves;  Ut,  Whether  he  did  it  in  bona  fide;  2d,  There  is 
Anstruther  this  Consideration,  which  might  be  very  maintainable,  whether,  as 
•nd  Husband,  Erskine  says,  aod  there  is  no  authority  against  it,  the  grandson 
Argument  for  must  not  collate.  It  is  no  answer  to  say,  the  grandson  does  not  claim 
xecutor.  ^^  ^jj^^  executry ;  because  the  father  has  disqualified  himself  from 
collating,  by  transferring  his  right  to  a  party  who  had  as  great  an 
interest  in  the  succession  as  himself.  Then  they  put  the  case  of  the 
last  substitute  being  an  old  lady.  No  difficulty  in  that  case.  Ac- 
cording to  our  principle  it  was  the  heritage  of  the  deceased.  Then 
a  number  of  cases  were  put  of  puzzles  and  enigmas,  and  difficulties 
appearing  to  arise  from  certain  coincidences,  all  of  which  anomalous 
results  were  brought  about  by  losing  sight  of  the  principle  we  are 
contending  for.  There  is  nothing  an  enigma  may  not  be  made  up- 
on. Our  principle  is  clear ;  and  when  you  keep  it  in  view,  all  these 
apparent  difficulties  vanish.  It  is  simply  this,  that  he  is  to  collate 
that  which  he  takes  from  his  ancestor,  because  he  finds  it  in  the  in- 
heritance of  the  deceased.  There  is  a  passage  in  the  8th  page  of 
the  noble  Lord's  speech,  in  which  reference  is  made  to  Erskine, 
iii.  9.  3.  Is  it  not  plain  that  Erskine  uses  the  word  heir  to  denote 
the  heir  of  the  investiture  ?  In  every  case  he  must  be  the  heir  of  an 
investiture  of  some  kind  or  another.  Still  we  are  told  that  the  case 
of  Riccarts  is  a  stumbling-block.  I  don't  deny  there  is  some  confu- 
sion $  but  I  think  Mr  Keay's  explanation  of  it  is  sufficient.  Look  at 
the  argument  in  the  case,  and  see  whether  there  is  not  the  most 
solid  ground  laid  down  for  the  principle.  An  heir-portioner  is  not 
the  heir  alioqui  successurus  in  the  entierty  of  the  heritage  at  all. 
(The  learned  counsel  concluded  by  referring  to  the  cases  of  Rae 
Crawford,  Little  Gilmour,  and  Johnston  of  Straiten,  already  oonr- 
mented  on.) 

Argument  in        Mtitherfurdj  in  reply  to  the  Dean  ofFaadty^  by  special  leave  of  the 
repij  for  Heir.  Q^^^^^^ — j^  making  the  observations  which  I  consider  it  my  duty 

to  offer,  in  consequence  of  the  extensive  array  of  authorities  which 
have  been  brought  forward  for  the  first  time  on  the  other  side,  I 
shall  confine  myself  entirely  to  these  authorities.  It  may  be  in  the 
recollection  of  the  Court,  that  the  part  of  the  argument  in  which 
the  Dean  of  Faculty  produced  these  new  cases,  was  where  he  at- 
tempted to  maintain,  that  looking  not  merely  to  the  form,  but  to 
the  reality  and  substance,  an  heir  succeeding  to  a  party  previously 
in  possession  can't  be  considered  to  take  in  any  view  as  a  singular 
successor,  but  really  and  truly  as  an  heir ;  that  the  fee  which  really 
and  truly  is  in  the  heir,  the  party  substituted  to  him  takes  under 
the  ordinary  liabilities  of  an  heir ;  and  all  the  rules  of  law.  which 
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apply  to  ihe  relatioii  of  these  two  parties,  as  ancestor  and  heir,  will  SO  Jan.*1890. 
be  found  to  apply  to  the  case  of  an  heir  of  entail.     One  of  the  ^^^^^^^^ 
points  which  was  most  pressed,  and  as  to  which  he  appealed  not  Anstrutber 
only  to  the  law  of  Scotland,  bat  to  that  of  England,  was  the  case  •nd  HusUod. 
<tf  the  heir  committing  high  treason ;  and  it  was  stated,  that  in  Ar^umeot  for 
a  question  of  forfeiture,  the  estate  is  dealt  with  as  an  estate  really  ^^' 
and  truly  belonging  to  the  heir  in  possession,  and  in  the  same  way 
as  if  he  were  the  heir  in  an  ordinary  fee-simple  estate :  that,  he  said, 
would  be  the  case  if  it  were  dealt  with  solely  under  the  act  1685, 
c  22.     That  statute  specially  provides,  that  nothing  contained  in 
it  shall  prejudge  his  Majesty  as  to  confiscations.     I  find  it  very 
early  stated  as  a  question,  whether,  under  the  old  law  of  Scotland, 
the  treason  of  the  heir  shall  extend  beyond  his  liferent,  so  as  to  pre*- 
judiee  the  substitutes  at  all.     This  is  stated  by  Sir  George  Mac-' 
kensie,  at  the  end  of  his  treatise  on  tailzies,  as  a  question  which 
might  fairly  be  mooted.     Nisbet,  as  appears  irom  the  argument  in 
his  Doubts,  had  suggested  the  clause,  now  very  common,  that  the- 
party  in  possession  committing  treason  should  not  be  held  to  forfeit 
so  as  prejudice  his  successor.     Sir  George  Mackenzie  resumes  the 
argument,  and  thinks  it  would  protect  the  substitutes,  though,  he 
adds,  it  might  be  right  to  have  that  matter  cleared  lip  by  act  of  Par- 
liament; and  in  a  very  few  years  afterwards  the  act  1690,  c.  33,' 
was  passed,  which  specially  provided,  that  no  heirs  in  entails,  with 
prohibitive  and  irritant  clauses,  should  be  prejudiced  by  the  forfei- 
ture of  the  predecessor.     It  is  of  importance  to  observe,  that  be- 
fore that  statute  was  passed,  very  grave  doubts  were  entertained, 
whether,  despite  of  a  provision,  treason  would  or  would  not  bring 
the  wbole  estate  under  the  forfeiture.     Sir  George  Mackenzie  was 
of  opinion  that  would  not  be  the  result,  though,  he  adds,  it  might  be 
right  to  clear  it  up  by  statute.     Therefore,  whether  you  look  at  the 
opinions  of  those  Judges,  or  the  acts  of  the  Parliament  of  Scotland, 
with  respect  to  treason,  which,  with  great  confidence,  I  put  my 
hand  to,  I  think  this  position  is  demonstrated,  that  an  entailed 
estate  was  not  one  in  which  the  heir  in  possession  was  strictly  re- 
garded as  fiar,  but  there  was  such  a  division  of  right  inter  haeredes, 
that  the  party  in  possession  forfeited  only  his  life-interest,  and  it  did 
not  touch  the  substitutes.     Nisbet  very  aptly  compares  the  entailed 
estate,  when  treason  is  committed,  to  a  ship  in  a  storm,  and  recom- 
mends that  the  offending  heir,  like  Jonas,  should  be  cast  out  into  the 
sea,  that  the  crew  and  ship  might  be  saved.     This  is  a  just  analogy ; 
and,  as  we  say,  each  heir  is  truly  a  stranger ;  he  is  merely  a  pas- 
senger ;  whereas  the  other  party  would  make  him  owner,  not  a 
stranger  to  the  crew.     Moreover,  the  Legislature  did  adopt  the 
donbts  of  these  lawyers,  and  in  the  end  they  solved  the  difficulty 
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^.  Jan.  183&  on  the  above  principle,  by  declaring  that  the  estate  should  be  con* 
/^*V^  sidered  as  but  a  life-estate  in  the  person  of  each  heir.  In  conse- 
Aostrutberand9°^'>oe,  however,  of  the  act  of  Union,  which  imported  into  the  law 
Huabaod.  of  Scotland  the  English  law  of  treason,  the  matter  came  to  be  re* 
Aiigumentfor  considered,  in  consequence  of  the  proceedings  in  1745,  in  the  case 
Heir.  of  Gordon  of  Park.   With  respect  to  the  law  of  treason  in  England, 

as  regards  the  present  subject,  the  statute  1.  Ed,  L  c.  13,  com- 
monly called  the  statute  de  donis,  was  the  ruling  statute  till  the 
26.  Hen.  VIII,  c  13,  which  declared,  that  the  offender  should  for- 
feit  all  lands,  tenements  and  hereditaments  in  which  he  had  any 
estate  of  inheritance.     This  being  the  case,  the  question  arose 
in  Gordon  of  Park,  whether  a  tailzied  estate  was  to  be  regarded 
as  an  estate  of  inheritance, — whether  the  heir  of  entail  in  posses- 
sion had  such  an  estate  of  inheritance  in  this  tailzied  estate,  that 
by  his  treason  it  was  forfeited,  so  as  to  prejudice  the  next  heir 
of  entail.     No  human  being  doubted  that  he  had  but  a  life-in- 
terest; but  the  question  was,  whether  Gordon  of  Park,  holding 
this  estate  under  a  strict  entail,  if  the  same  were  to  be  regarded 
as  an  estate  of  inheritance,  did,  by  this  forfeiture,  not  only  destroy 
the  life-interest  in  his  person,  but  the  whole  estate.     The  date  of 
this  case  is  Nov.  16.  1750,  M.  4728.     It  will  be  seen,  from  the 
statement  there  made  on  behalf  of  the  Crown,  that  it  was  contended 
tJbat  the  heir  held  an  estate  of  inheritance,  which  therefore  became 
subject  to  forfeiture.     On  considering  this  argument,  however,  it 
was  held,  that  the  heir  in  possession  being  disabled  from  contract- 
ing debts,  altering  the  order  of  succession,  or  in  any  way  affecting 
the  rights  of  his  successor, — having,  in  short,  none  of  the  powers  of  a 
fiar,  therefore  the  estate  and  barony  of  Park  could  be  forfeited  only 
during  his  life«     You  see  this  proceeded  precisely  on  the  principles 
we  hold  here.     The  only  question  was,  whethef  this  was  an  estate 
of  inheritance.     It  was  held  the  heir  in  possession  bad  only  a  life- 
Interest,  because,  as  in  a  question  with  those  who  took  after  him, 
lie  had  no  power,  by  any  deed  of  his,  to  alter  his  interest ;  therefore, 
it  was  said,  that  looking  to  the  relation  of  these  parties,  it  is  plainly 
not  an  estate  of  inheritance  in  the  sense  of  the  English  act.     The 
question  then  came  before  Lord  Hardwicke,  in  the  House  of  Lords. 
How  did  his  Lordship  consider  it?  What  was  the  result  at  which  he 
arrived  ?  Where  was  his  difficulty  ?  The  rule  of  law  in  England 
about  attainder  and  forfeiture  is,  that  if  an  estate  be  to  A,  and  cer- 
tidn  heirs  in  fee-tail,  with  remainder  to  B ;  if  any  one  of  these  heirs 
commit  treason,  that  carries  not  his  liferent  only,  but  it  carries  the 
estate  t^l  to  the  Crown.     The  only  one  not  injured  by  the  forfei- 
ture is  he  who  has  the  estate  in  remainder,  which  remains  indepen- 
dent of  the  estate  tail,  although  in  England  they  consider  a  remain- 
der necessary  to  support  an  estate  tail.    The  view  which  seems  to 
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bare  been  taken  of  a  tailzied  estate  was,  that  the  heir  came  very  20  Jan.  189$, 
nearly  towards  the  situation  of  the  remainder  roan.     Although  it    ^^^V^^ 
could  noc  be  said  that  it  was  carried  out  into  a  succession  of  life-  ^^mltber  and 
rents,  yet  on  looking  to  the  relation  of  parties  in  substance,  to  the  Husband. 
impossibility  of  affecting  the  estate  in  a  question  with  a  substitute,  Argument  for 
the  situation  of  the  heir  appeared  in  many  respects  the  same  with  Heir, 
that  of  a  remainder  man ;  Uierefore  the  forfeiture  ought  to  be  of  no 
prejudice  to  the  substitute.  That  struck  Lord  Hardwicke  very  for- 
cibly.   The  only  thing  that  moved  him  was  the  technical  form  in 
which  the  titles  were  made  up ;  and  then  it  was  pressed  by  the 
Crown,  that,  in  point  of  fact,  there  was  a  succession  of  fees ;  that 
the  fee  was  fully  in  the  heir,  and  if  he  committed  treason,  Uie  whole 
fee  passed  to,  and  was  vested  in,  the  Crown  by  the  forfeiture.     No 
doubt,  if  that  were  the  correct  view,  in  justice  the  forfeiture  of  the 
heir  of  entail  would  have  taken  away  the  right  of  the  whole  sub- 
stitutes.    Lord  Hardwicke  thought  it  impossible  to  justify  that  re- 
sult.   His  Lordship  could  not  act  simply  on  the  form  of  the  titles :  he 
would  not  extend  the  law  of  forfeiture  in  that  way.    I  don't  think  bis 
Lordship  was  touched  so  much  by  lenity  as  by  another  consideration^ 
* — the  extent  of  the  punishment     The  punishment  of  treason  in  a 
pecuniary  way  would  have  been  very  inconsiderable,  if  it  were 
merely  to  have  the  effect  of  casting  the  Jonah  out  of  the  ship.     If, 
for  example,  he  were  a  father,  it  might  not  touch  his  eldest  son.    It 
was  therefore  seen,  that  the  substitute  must  be  dealt  with,  to  a 
certain  extent,  as  a  remainder  man,  and  to  be  viewed,  not  so  much 
taking  by  succession,  as  by  recurrence  to  the  original  gift; — seeing 
that  it  would  be  inconsistent  with  justice  to  deprive  the  whole  sub- 
stitutes of  their  right,  to  take  the  whole  estate  from  them ;  on  the 
other   band  they  saw  the  difficulty  of  declaring  simply,  that  the 
party  holding  by  this  tenure  should  forfeit  only  for  his  own  life. 
They  therefore  came  to  this  result,  to  hold  the  forfeiture  to  extend 
only  during  the  life  of  the  traitor,  and  that  it  should  exclude  the 
heirs  inheritable  to  him  in  case  he  had  not  been  attainted.     No 
doubt  there  was  a  compromise  between  these  conflicting  views,  and 
it  was  impossible  to  make  out  a  clear  ground  of  settlement.   It  will 
be  found,  that  they  dealt  with  the  different  nominatim  substitutions^ 
in  a  question  of  Scotch  entail,  as  so  many  separate  estates  in  re- 
mainder.   The  person  taking  as  nominatim  substitute  was  held  to 
take  as  a  separate  heir  of  entail,  notwithstanding  the  forfeiture. 
Even,  according  to  the  law  of  England,  they  found  it  impossible  to 
hold  that  the  fee  of  the  estate  was  in  the  heir  to  such  an  extent  as 
to  justify  a  total  forfeiture,  but  that  the  heir-substitute,  not  the 
issue  of  the  body  of  the  party  committing  the  treason,  was  entitled 
to  take  notwithstanding  the  forfeiture.     So  tliat,  in  point  of  fact, 
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9^J$!a»  1896.  the  heir-^abstitate  was  regarded  as  a  parchaser ;  and  as  Itwas  foand 
^^^V^^    impossible  to  deal  with  a  tailzied  estate  in  Scotland  as  with  an  es* 

A^trutherand  ^^  ^^^  ^"  England,  they  were  obliged  to  consider  the  heir  as  a 

Husband.        remainder  man. 

Argument  for       Another  point  was,  with  respect  to  the  act  1695,  c.  24,  in  the  case 

Heir.  of  heirs  of  entail.     It  was  said  this  was  an  instance  in  which  an  heir 

of  entail  taking  up  the  succession  to  a  party  last  infeft  was  sub- 
ject to  the  liabilities  of  passing  by  intermediate  parties.  The  first 
case  in  which  this  was  heldl  at  all  was  the  case  of  Lady  Graham 
V.  Graham.  I  observe,  from  what  is  stated  by  Lord  Alloway  in  the 
subsequent  case  of  Kennedy,  Feb.  H.  1809,  this  was  a  point  ruled 
against  the  expectation  of  a  considerable  part  of  the  profession.  But 
what  was  found  in  this  case  ?  Nothing  beyond  this,  that  if  the  heir 
of  entail  possessing  on  apparency  shall  execute  certain  deeds,  which, 
under  entail,  he  was  entitled  to  execute,  and  if  he  dies  without  com- 
pleting titles,  the  next  heir  passing  him  by  will  be  subject  to  make 
good  that  liability.  Though  true  it  was  so  found,  it  is  in  reality  in 
the  same  situation  with  an  entailer's  debt ;  and  in  a  question  as  to  an 
entailer's  debt,  any  person  taking  would  be  liable  to  the  very  same 
terms  and  conditions  to  which  all  the  heirs  successively  taking  the 
estate  must  have  been.  Therefore  it  is  nothing  to  tell  me,  when  con- 
sidering mutual  relations,  because  an  heir  might  be  liable  to  entail- 
er's debts,  or,  under  1695,  he  may  be  bound  to  give  effect  to  deeds 
executed  in  apparency,  because  there  his  liability  arises  out  of  the 
terms  of  the  tenure  on  which  he  holds.  He  can't  take  without  be- 
ing subject  to  what  is  contained  in  his  original  title.  If  he  incurred 
the  real  liabilities  of  an  heir,  in  making  up  titles  to  a  remoter  an- 
cestor, it  would  have  been  the  opposite  of  another  case,  the  case  of 
Dickson,  Feb.  24.  1801;  Graham  v.  Graham,  May  13.  1795, 
M.  15,439.  In  these  cases  the  heir  of  entail  possessing  on  appa- 
rency incurs  debts,  and  then  the  next  heir  makes  up  titles,  passing 
him  by  :  it  was  found,  notwithstanding  1695,  there  was  no  passive 
title  whatever  incurred.  There  was  a  case  in  which  the  statute  did 
not  and  could  not  apply,  because  no'representation  was  created.  It 
is  in  the  other  cases  only  that  there  is  any  representation  under  an 
entail,  in  consequence  of  the  terms  and  conditions  of  the  tenure. 
But  where  these  terms  do  not  concur  with  1695,  c.  24,  the  heir  will 
incur  no  responsibility,  merely  because  his  titles  are  in  a  certain  form, 
or  because  the  act  is  applicable  as  well  to  an  heir  of  entail  as  any 
other  heir.  With  respect  to  the  case  of  Binning,  there  can  be  no 
doubt  the  liability  was  contracted  entirely  from  the  terms  and  con- 
ditions on  which  the  estate  was  given. 

Reference  was  also  made  to  certain  passages  in  Dirleton's  Doubts, 
on  this  question,  whether  the  heir  of  entail  can  be  considered  as  an 
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leir  properly  speaking,  or  only  as  a  creditor  or  purchaser;  and  a  20  Jan.  1830. 
passage  from  that  work  ni'as  read  with  great  triumph,  in  which  the     ^'•^V*^ 
author  is  stated  to  have  considered  such  heir  as  a  successor  titulo  Anrtrutherand 
univeraali.     The  answer  given  to  this  by  Sir  James  Steuart,  though  Husband. 
treated  with  contempt,  cannot,  I  think,  be  so  lightly  regarded,  even  ^^-JJ^i  for 
when  in  contact  with  a  doubt  of  Dirleton.    If  this  volume  had  been  Heir, 
more  deeply  looked  into  on  the  other  side,  they  would  not  have 
been  so  much  disposed  to  exalt  Sir  John  Nisbet  at  the  expense  of 
Sir  James  Steuart.     The  authority  of  law  relied  oh  by  them  is 
entirely  disregarded  by  Dirleton,  and  Sir  James  Steuart  concurs 
with  him.     This,  at  least,  destroys  one  of  their  authorities.     This 
is  not  all.     Under  the  head  Collation,  which  we  are  told  is  so 
clearly  understood  and  defined,  I  do  find  it  stated  seriously  as  a 
doubt  by  Sir  John  Nisbet,  whether  a  person  succeeding  to  a  great 
landed  property,  and  also  to  heirship  moveables,  and  so  the  heir 
of  line,  is  not  entitled  to  share  in  the  executry,  however  great,  giv- 
ing only  the  heirship  moveables  as  his  contribution.    I  apprehend, 
therefore,  with  respect  to  these  cases,  and  these  authorities,  that 
they  go  strongly  to  shew  that  the  point  has  never  been  properly 
disposed  of. 

Looking  then  to  the  substance,  and  that  will  be  looked  to  in  no 
question  more  than  collation,  I  think  it  will  be  found,  that  heirs 
of  entail  do  not  successively  take  as  heirs  to  each  other,  though  they 
do  so  by  the  form  of  the  title.    They  always  r^cur  to  the  original 
deed,  and  their  liability  extends  only  so  far  as  is  pointed  out  by  the 
deed  of  the  original  entailer,  and  for  such  deeds  ouly  as  he  has  autho- 
rised to  be  done.     As  to  the  case  of  Duntreath  and  others,  what 
their  connection  is  with  the  present  argument,  I  confess,  though! 
have  listened  with  all  the  attention  in  my  power,  it  has  been  impos- 
sible  for  me  to  discover.     I  could  enlarge  considerably  here,  but 
feeling  that  I  have  confined  myself  to  the  narrow  limits  of  a  reply, 
I  shall  be  content  with  asking  your  Lordships  to  make  that  calm 
and  deliberate  application  of  what  has  been  above  stated,  to  the 
subject-matter  in  dispute,  which  the  di£Scolty  and  importance  of  the 
present  question  deserves. 

The  Judges  of  the  First  Division  and  Lords  Ordinary  returned 
the  following  opinion : 

Lord  President^  Lords  Balgray^  GtttieSj  Mackenzie^  Corekotise  and  Opinion  of 
Fidlerton. — The  question  remitted  by  the  House  of  Lords  for  the  J^?*"***^ 
reconsideration  of  this  Court  is.  Whether  the  heir-at-law,  taking 
the  heritage  of  the  predecessor  by  succession,  or,  what  is  equi- 
valent, praeceptione  hsereditatis,  can  be  admitted  to  a  share  of  the 
inoveable  estate,  as  one  of  the  next  of  kin,  without  collating  the 
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20  Jan.  1836.  heritable  estate,  when  it  is  holden  und^r  the  fetters  of  a  strict  en- 
^*"^V^^    tail?  This  question,  occurring  in  the  simplest  and  most  abstract 

Ansirutherand'*^^™'  ^**  decided  in  the  negative  by  an  unanimous  judgment  of 
HusbMid.  the  Second  Division  of  the  Court,  in  the  case  of  Little  Gilmour, 
Dec.  13.  1809, — a  judgment  which  has  ever  since  been  considered 
and  acted  upon  as  having  settled  the  law.  But  in  pursuance  of 
the  remit,  it  is  proper,  in  the  first  instance,  to  lay  that  judgment 
out  of  view. 

We  think  it  unnecessary  to  engage  in  any  inquiry  as  to  the  ori- 
gin of  the  law  of  collation  between  heir  and  executor,  at  what 
period  or  on  what  account  it  waa  introduced,  and,  in  particular, 
whether  it  arose  from  the  collision  of  the  consistorial  and  the  feudal 
law*  There  are  no  materials  in  our  records  to  throw  light  on  the 
subject  :  our  earliest  law  writers,  as  Craig  and  Hope,  are  silent 
with  regard  to  it ;  and  we  should  not  have  known  that  the  privi- 
lege of  collation  existed  before  that  time,  had  it  not  been  for  a 
single  decision  in  1555,  shortly  noticed  by  Maitland  and  Balfour. 
Instead  of  resorting  to  conjectural  history,  therefore,  for  a  princi- 
ple to  guide  us  in  this  case,  it  is  safer  to  confine  our  attention  to 
the  rules  laid  down  by  our  institutional  authors  of  acknowledged 
authority,  or  expressly  sanctioned  by  the  decisions  of  this  Court 

With  regard  to  the  persons  who  are  entitled  or  bound  to  collate, 
the  following  propositions  are  indisputably  established  : 

1.  If  the  heir-at-law  claim  a  share  of  the  moveable  estate  as  one 
of  the  next  of  kin,  he  is  bound  to  collate  the  heritage.  This  is  the 
general  and  fundamental  rule. 

2.  If  the  heir-at-law  is  himself  next  of  kin,  and  if  there  are  no 
kindred  in  the  same  degree,  there  is  no  place  for  collation,  for  he 
is  both  heir  and  executor. 

8.  In  the  case  of  heirs-portioners  being  themselves  exclusively 
next  of  kin,  there  cannot  be  collation,  for  they  are  all  heirs,  and  all 
executors. 

'  4.  Heirs-portioners  being  in  the  same  degree  of  kindred  with 
others  not  heirs-portioners,  the  former,  claiming  a  share  of  the 
moveables,  are  bound  to  collate  with  the  latter. 

5.  One  of  the  next  of  kin,  not  being  heir»at-1aw,  may  take  his 
share  of  the  moveables,  and  is  not  bound  to  collate,  though  he 
should  succeed  to  the  whole  heritable  estate  by  destination. 

6.  The  heir-at-law,  not  being  one  of  the  next  of  kin,  is  not  en- 
titled to  collate. 

Proceeding  next  to  the  subject  of  collation,  it  is  established  on 
similar  authority,  that  the  heir  who  shares  the  moveables,  and  who 
IS  bound  to  collate,  must  collate  the  heritage  vested  in  the  prede* 
■cessor,  and  transmissible  by  succession  ;  and  therefore,  conversely, 
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tbat  he  is  not  bound  to  collate  what  is  not  heritage,  what  is  not  SO  Jui.  1890. 
Tested,  and  what  is  not  so  transmissible.     The  rule  is  laid  down  to    ^^y^*- 
this  effect,  and  in  unqualified  terms,  by  all  the  text  writers ;  and  in  Anstruther  and 
none  of  them  is  there  an  allusion  to  any  distinction  arising  from  the  Husband. 
subject  being  holden  under  a  destination  or  under  no  destination ;  opinion  of 
and  if  under  a  destination,  from  the  nature  of  the  destination,  as  Consulted 
whether  it  be  to  heirs  whatsoever,  to  heirs-male,  to  heirs  of  tailzie,    "  ^^ 
to  heirs  of  provision,  or  to  heirs  of  a  marriage.     If  any  such  dis- 
tinction existed,  it  was  unknown  to  Stair,  to  Stewart,  to  Bankton, 
and  to  Erskine ;  for  if  it  had  been  known  to  them,  it  was  too  im» 
portant  to  have  remained  unnoticed. 

Let  us  consider,  then,  the  grounds  on  which  the  appellant  con*- 
tends  that  the  estate  now  in  question,  which  was  heritage  vested 
in  the  person  of  the  defunct,  and  which  has  passed  to  the  appellant 
by  succession,  should  be  exempted  from  the  general  rule,  to  which 
none  of  the  text  writers  knew  of  any  exception. 

In  an  early  stage  of  the  cause  the  appellant  maintained  that  col- 
lation takes  place  only  in  the  case  of  intettaU  succession,  understand*' 
ing  by  that  term,  it  is  thought,  what  the  heir  succeeds  to  by  the 
act  of  the  law,  independently  of  any  deed  or  conveyance  executed 
by  the  defunct  or  his  predecessors.  That  position  is  plainly  erro« 
neons,  and  is  now  admitted  to  be  so.  He  is  bound  to  collate,  with* 
out  distinction,  property  which  has  not  been  made  the  subject  of 
destination,  as  heirship  moveables,  a  personal  right  to  land  under  a 
minute  of  sale  and  the  like,  and  property  which  is  holden  under  the 
most  express  destination  in  the  investiture.  Thus  he  must  collate 
an  estate  conveyed  by  the  defunct  to  himself  and  his  heirs  whatso* 
ever;  or  to  himself,  whom  failing,  to  his  eldest  son  nominatim,  and 
the  heirs  of  his  body ;  whom  fiiilihg,  his  heirs  whatsoever.  If  the 
completion  of  a  feudal  investiture  in  the  ancestor,  containing  a  des- 
tination, were  to  bar  collation,  there  are  few  estates  in  Scotland 
which  would  not  be  exempted  from  it  The  distinction  between 
intestate  succession  and  succession  by  destination  is  therefore 
plainly  untenable. 

Afterwards,  the  appellant's  argument  took  a  different  form,  and 
it  was  maintained  that  the  subject  of  collation  is  that  to  which  the 
heir  succeeds  in  the  character  of  heir-at-law  exclusively,  or  that 
which  it  is  said  he  inherits  in  fee-simple.  Some  misapprehension 
seems  to  have  arisen  here  from  the  use  of  an  ambiguous  term.  In 
the  law  of  Scotland  <  fee-simple '  has  two  significations.  Some* 
times  it  means  a  fee  destined  to  heirs-at-law,  in  opposition  to  a 
tailzied  fee :  for  example,  a  fee  taken  to  heirs-male,  heirs  of  a  mar- 
riage, or  other  heirs  of  provision.  Sometimes  it  means  an  absolute 
fee,  in  contradistinction  to  a  limited  fee,  that  is,  a  fee  holden  under 
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sa  Jan.  1836.  conditions  or  fetters.  If  the  term  is  employed  in  the  first  sense,  it 
^■^V^^  is  inconceivable  how  it  should  form  the  ground  of  any  distinction 
AnsulTtber  a*nd^°  ^^^  question  of  collation.  Whether  the  eldest  son,  for  example. 
Husband.  takes  an  estate,  being  an  absolute  fee,  as  heir-at-law  of  his  father^ 
or  as  heir-male  of  his  father,  his  situation  in  reference  to  that  estatei 
and  his  rights  over  it,  are  identical.  In  either  case,  the  investiture 
may  have  been  framed  by  the  father  himself,  or  it  may  have  been 
framed  by  an  ancestor  more  remote ;  but  in  both  it  is  to  his  father 
to  whom  he  succeeds,  and  to  whom  he  must  enter  heir.  His 
powers  and  liabilities,  after  he  has  entered,  are  the  same  in  both ; 
he  may  gift,  he  may  sell,  he  may  burden,  he  may  alter  the  inves* 
titure  at  his  pleasure,  and  by  the  very  same  means.  In  both  he 
takes  by  an  universal,  and  not  a  singular  title ;  and  in  both  the  effects 
of  his  representation  are  the  same.  It  is  not  necessary  with  us,  as 
it  is  in  England,  to  convert  the  fee  tail  by  fine  and  recovery,  or  by 
any  act  whatever,  into  a  fee-simple,  that  the  heir  may  enlarge  his 
powers  over  it ;  nor  is  it  possible  for  him  to  enlarge  his  powers  by 
any  such  act  If  he  dies  without  disposing  of  it  otherwise,  it  goes 
to  his  heir-male,  just  as  if  he  dies  without  disposing  of  a  fee-simple ; 
otherwise,  it  goes  to  his  heir  of  line,  or  his  heir  of  conquest,  as  the 
case  may  be.  He  cannot  alter  the  succession  of  the  tailzied  fee  on 
deathbed,  but  neither  can  he  alter  the  succession  of  the  fee-simple. 
Then  why  should  he  not  collate  what  he  takes  by  the  force  of  an 
investiture,  in  the  one  case  as  well  as  in  the  other ;  the  thing  which 
he  has  taken  being  absolutely  the  same  as  to  use,  disposal,  liability, 
and  every  other  conceivable  attribute  of  ownership?  And  the  case 
is  the  same  whether  the  fee  is  tailzied  to  a  man  and  the  heirs-maie 
of  his  body  alone,  or  to  a  hundred  extraneous  substitutes  in  the 
male  line.  What  is  said  of  a  tailzie  to  heirs-male  applies  to  every 
other  species  of  tailzie,  the  destination  being  unfettered,  and  the 
heir-general  succeeding  under  it  For  example,  a  tailzie  to  heiis 
whatsoever,  excluding  heirs-portioners,  to  the  children  of  a  parti- 
cular marriage,  excluding  other  children,  or,  what  is  quite  compe* 
tent  by  the  law  of  Scotland,  a  tailzie  to  a  series  of  individuals,  ex- 
cluding the  heirs  of  every  one  of  them. 

As  a  tailzied  fee,  unfettered,  is  indisputably  a  fee-simple  as  to 
every  right  in  the  person  of  the  heir,  so  it  presents  as  little  diffi- 
culty in  applying  the  rules  of  collation  as  a  fee  standing  to  heirs 
whatsoever.  Thus,  if  the  heir  of  tailzie  claims  a  share  of  the  move- 
able succession,  no  conveyance,  nor  any  other  act  on  his  part,  is 
requisite  to  enable  the  next  of  kin  to  obtain  a  share  of  this  estate. 
Though  he  refuses  to  execute  a  disposition,  by  simply  taking  a  part 
of  the  executry,  he  incurs  a  debt,  to  them,  which  they  may  render 
effectual  by  a  decree  of  constitution,  and  a  charge  to  enter,  followed 
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by  an  adjudication*     It  may  be  added,  that  the  very  same  steps  20  Jan.  1830. 
would  be  necessary  on  the  part  of  tlie  executors,  if  the  estate,  in-     ^^^^v*^^ 
stead  of  being  destined  to  heirs  of  tailzie,  were  destined  to  heirs  AnstrStherand 
whatsoever,  and  if  the  heir,  with  a  view  to  avoid  collation,  should  Husband, 
refuse  to  make  up  titles,  and  to  dispone.  Opinion  of 

But  it  is  needless  to  enlarge  upon  this  point,  which  seems  to  Consulted 
have  created  some  difficulty  in  the  House  of  Lords,  because  it  is  ^^' 
distinctly  abandoned  by  the  appellant  himself.  He  admits  that 
whatever  Is  the  form  of  tlie  title, — whether  the  investiture  stands 
to  heirs  whatsoever,  or  whether  it  contains  a  special  destina^tion  to 
heirs  of  provision, — yet,  if  the  deceased  had  the  full  power  of  dis* 
posing  of  it  during  his  life,  it  must  be  collated.  ^  Where  the  de- 
<  ceased,'  he  observes,  ^  has  held  an  estate  in  fee-simple,  and  over 
'  which,  during  his  life,  he  had  the  full  power  of  disposal,  the  heir- 
^  at-Iaw  must  collate  it,  though  the  investiture  may  have  been  one 
^  of  special  destination,  instead  of  leaving  the  succession  to  be  re-* 
^  gulated  by  the  mere  operation  of  law.     But  this  peculiarity^ 

*  namely,  where  the  heir-at-law  must  take  in  form,  as  an  heir  of 

*  provision,  an  estate  which  the  ancestor  held  in  fee-simple,  and 

*  which,  without  adverting  to  the  particular  form  of  the  investiture^ 

*  he  has  allowed  to  descend  to  his  heir-at-law,  is  just  one  example 

*  of  the  more  general  rule,  that  the  form  of  the  title  makes  nothing 
'  against  the  truth  of  the  case,  and  the  rights  of  parties  thence 
'  arising.'  This  is  in  some  measure  to  reverse  the  argument,  as  it 
was  put  at  first,  holding  that  the  subject  of  collation  is  the  heritage 
which  does  not  descend  ab  intestate  to  the  heir,  but  which  he  takes 
in  virtue  either  of  the  express  or  implied  will  of  the  deceased.  If 
the  deceased  has  made  an  unfettered  investiture,  under  which  his 
heir-general  takes  in  the  first  instance,  it  is  admitted  to  be  of  no 
moment  whether  that  investiture  be  conceived  in  favour  of  heirs* 
general,  or  heirs  of  tailzie  or  provision.  And,  in  like  manner,  if 
he  allows  an  investiture  made  by  a  remoter  ancestor  to  remain  unal* 
tered,  when  he  had  the  power  of  altering  it,  which  gives  the  estate, 
in  the  first  instance,  to  his  heir  of  line,  this  is  said  to  be  equivalent 
to  a  donation  by  himself  to  his  heir  of  line,  it  being  the  indirect  ex- 
pression of  his  will  to  that  effect.  The  admission  is  very  material ; 
it  discards  from  the  argument  all  pleas  resting  on  the  form  of  the 
destination,  as  whether  it  is  simple  or  tailzied ;  and  on  the  circum- 
stance whether  it  was  framed  by  the  deceased  or  by  a  remote  an-^ 
cestor ;  and  puts  the  case  on  the  point,  whether  the  deceased  had 
or  had  not  the  power  of  disposing  of  the  property,  which  on  his 
death  has  devolved  on  his  heir-at-law  as  in  his  right.  Stating  the 
question  in  this  general  and  abstract  form,  it  is  plain  that  it  must 
be  answered  unfavourably  for  the  appellant.    There  are  nutny  well- 
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SO  J«n.  1836.  known  instances  in  wbicli  the  deceased  has  no  power  to  alter  the 
^■^V^^  investiture,  whether  standing  to  heirs-general  or  heirs  of  tailzie, 
Anstrutberand'"  ^'^^^^^  Collation  undoubtedly  takes  place.  The  investiture  may 
HusbAnd.  have  been  framed  by  a  remote  ancestor,  and  the  deceased,  who 
succeeded  and  made  up  his  titles,  may  have  died  in  minority,  or  he 
may  have  been  insane  from  the  time  he  succeeded  till  his  death,  or 
be  may  have  succeeded  while  he  was  on  deathbed.  In  all  these 
cases  the  heir  takes  independently  of  the  will  of  the  defunct  In 
some  of  them  the  defunct  is  incapable  of  having  any  will  upon  the 
matter ;  and  in  others  his  enixa  voluntas,  distinctly  expressed,  may 
have  been,  that  the  heir-at-law  should  not  take.  Thus,  if  the  late 
Sir  John  Carmichael,  who  died  in  minority,  had  held  any  lands  aa 
in  absolute  fee,  whatever  might  have  been  the  destination,  the  law, 
holding  that  he  could  express  no  will  with  regard  to  them,  would 
have  allowed  them  to  descend  in  terms  of  the  Earl  of  Hyndford's, 
or  of  Sir  John  Anstruther^s  investiture ;  and  if  Sir  Windham  took 
them  as  heir  under  that  investiture,  he  must  have  collated.  It  is  in 
vain,  therefore,  to  contend  that  the  criterion  of  collation  is,  whether 
the  estate  was  or  was  not  taken  by  the  express  or  implied  will  of 
the  ancestor. 

These  preliminary  observations  have  been  thought  necessary  to 
clear  the  case  of  much  irrelevant  matter  whieh  has  been  introduced 
into  it,  and  to  raise  the  question  of  law  on  which  parties  are  pro- 
perly at  issue,  namely,  whether  the  estates  in  question  are  not  sub- 
ject to  collation,  because  they  are  not  absolute  but  limited  fees?  If 
the  case  of  Little  GiUnour  is  not  to  be  held  a  precedent,  this  ques- 
tion requires  very  careful  consideration. 

The  general  rule  of  law,  as  already  stated,  being,  that  all  heri- 
tage in  the  person  of  the  deceased  is  subject  to  collation,  and  that 
rule  being  laid  down  by  every  authority,  without  qualification  or 
exception,  it  is  incumbent  on  the  appellant  to  shew  why  the  lands 
in  question,  which,  though  strictly  entailed,  were  heritage  in  the 
person  of  the  deceased,  should  not  fall  under  it.  He  attempts  to 
do  so  on  various  grounds.  Firsti  He  maintains  that  heritage,  in  the 
sense  of  the  text  writers,  is  heritable  property ;  but  that  an  estate 
holden  under  the  fetters  of  a  strict  entail  is  not  the  property  of  the 
heir,  because  he  has  no  power  to  alienate,  burden,  or  alter  the  or-* 
der  of  succession.  The  criterion  of  ownership,  he  says,  <  is  the 
<  liability  of  the  estate  for  the  proprietor's  debts ;'  and,  as  the  heir 
in  possession  of  the  entailed  estate  cannot  affect  it  with  his  debts^ 
therefore  it  cannot  be  considered  as  his  estate. 

If  there  be  any  point  undoubtedly  settled  in  the  feudal  law  of 
Scotland  it  is  this,  that  the  heir  of  an  entailed  estate,  however  strictly 
limited  or  fettered,  as  soon  as  he  completes  bis  titles,  becomes  the 
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proprietor  of  that  estate.     Before  he  enters,  the  fee  is  in  the  hsere-  20  Jan.  I8Sd. 
ditas  jacens  of  his  predecessor.     He  takes  it  up  by  special  service,    ^^^V**^  . 
die  mode  by  which  feudal  property  is  transmitted  from  the  dead  to  ^^^Iberand 
the  living ;  or  by  some  equivalent  form.     The  inquest  declare  that  Husband. 
the  predecessor  cUed  vested  and  seised  as  of  fee,  and  that  the  claim-  Qpj^  of 
ant  is  the  next  heir,  and  entitled  to  be  infeft     When  he  is  infeft  Consulted 
he  becomes  the  vassal,  not  by  a  singular  but  by  an  universal  title.      ^^ 
If  he  refuses  to  enter,  the  superior  can  compel  him  to  doso  by 
means  of  a  charge  of  horning,  under  the  statute.     In  consequence 
of  his  entry,  all  the  rights  of  a  vassal  open  to  him ;  all  the  obliga- 
tions of  a  vassal  are  incumbent  upon  htm;  and  all  the  feudal  incidentef 
fiill  in  his  person.     Were  it  otherwise,  the  fee  of  a  strictly  entailed 
estate  might  remain  in  pendente  for  centuries,  contrary  to  an  axioni 
or  fundamental  principle  of  the  feudal  law.     When  we  say  that  a 
strictly  entailed  estate  is  a  limited  fee,  we  do  not  mean  that  it  is  li- 
mited as  to  its  integrity,  for  all  and  every  part  of  the  fee  is  in  the^ 
Iieir  who  has  entered.     No  fraction  or  shadow  of  a  real  right  iis^ 
vested  in  any  of  the  substitutes,  who  are  merely  personal  creditors, 
having  power  in  that  character  to  enforce  the  conditions  of  thef 
grant     It  is  in  respect  of  those  conditions  that  the  fee  is  told  td 
be  limited ;  for  if  the  heir  does  not  comply  with  them,  he  exposes 
himself  to  the  danger  of  forfeiting  his  right,  that  is,  of  being  di« 
vested  of  the  whole  fee,  which  before  was  wholly  in  him.     In  thd 
words  of  the  revised  case  for  the  Marquis  of  Chandos,  now  at  avi* 
sandnm  before  the  Second  Division  of  the  Court,  ^  The  title  by 
which  the  estate  is  held, — the  powers  which  may  be  exercised  iii 
regard  to  it, — the  legal  provisions  that  are  payable  out  of  it, — the 
mode  of  constituting  securities,  whether  legal  or  voluntaf'y,  ovet 
it, — its  liabilities  for  the  debts  of  apparent  heirs, — the  operatioti 
against  it  of  the  statutory  certification  on  a  charge  to  entef  heir, 
— the  application  of  the  law  of  treason  in  regard  to  it, — and  the 
manner  by  which  it  descends  to,  and  the  title  by  which  it  must 
be  taken  up  by  the  next  successors ;  in  not  one  of  these  partlcu-^ 
lars  is  there  the  shadow  of  distinction,  in  point  of  principle^  between 
an  estate  held  under  the  Strictest  entail,  and  the  present  instance 
of  an  estate  in  fee-simple.     Both  estates  may  be  restricted  and 
qualified  in  various  respects  by  burdens,  and  there  may  be  a  cer- 
tain degre<^  of  peculiarity  in  that  special  class  of  burdens  which 
more  immediately  form  the  characteristic  of  an  entailed  estate^ 
But  in  all  that  relates  to  the  essence  of  the  matter — in  all  that  en- 
ters radically  and  fundamentally  into  the  constitution  of  the  estate 
itself,  or  in  any  respect  touches  the  inherent  character  of  the  right 
and  dtle  of  its  proprietor,  or  of  those  succeeding  to  him,  ther^  i^ 
not  so  much  as  an  iota  of  difference.' 
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20  Jan.  1836.  All  this  18  $0  familiar  to  every  one  acquainted  with  the  feudal 
law  of  Scotland,  that  the  statement  of  it  here  may  be  thought  su<^. 

AnhtrutherandP^^fl"^^^'  ^"^  ^^^  proof  by  authority  or  precedent  would  certainly 
Husband.        fee  inexcusable. 

Opinion  of  That  the  jus  disponendi, — that  is,  the  power  to  alienate  or  bur- 

Consulted  den,  is  no  test  of  ownership,  is  a  point  equally  clear.  On  the  con- 
trary, it  is  excluded  by  the  very  definition  of  that  right  in  the  law 
of  Scotland,  as  well  as  in  that  of  Rome.  Property,  ^ys  Erskine, 
li.  2.  §  1.  ^  is  the  right  of  using  and  disposing  of  a  subject  as  our 
*  own,  except  in  so  Jar  as  toe  are  restrained  by  law  or  paction  J  And 
this  is  exactly  the  language  of  the  Civilians,  who  define  dominium 
to  be  <  jus  in  re  corporali,  ex  quo  facultas  de  ea  disponendi,  eamque 
<  vindicandi,  nascitur,  nisi  vel  lex,  vel  conventio,  obsistit ;'  Calvin^ 
ad  Verb. 

In  the  case  of  a  strict  entail,  there  is  a  convention  between  the 
entailer  who  frames  it,  and  the  institute  or  heir  who  takes  under  it, 
that  the  latter  shall  not  have  power  to  alienate  or  contract  debt, — 
that  is,  the  entailer  dispones  it  under  these  conditions,  and  the  in- 
stitute or  heir,  by  his  entry,  accepts  the  estate  under  these  condi- 
tions, and  becomes  bound  to  comply  with  them.  This  convention, 
lexpress  or  tacit,  is  authorised  and  rendered  effectual  against  third 
parties  by  the  statute  1685,  and  consequently  the  right  of  the  heir^ 
notwithstanding  the  restrictions  to  which  it  is  subject,  comes  under 
the  express  legal  definition  of  the  right  of  ownership. 

But  the  argument  is  put  by'the  appellant  in  a  form  at  first  sight 
more  plausible,  and  it  is  the  ground  on  which  he  now  chiefly,  if 
not  exclusively,  relies.  He  says,  granting  that  the  heir  of  a  strict 
entail,  when  entered,  is  the  proprietor  of  the  entailed  estate,  Jn 
point  of  form,  and  in  correct  legal  language,  nevertheless,  in  sub? 
stance  and  reality,  he  is  nothing  more  than  an  usufructuary ;  ia 
equity,  therefore,  he  ought  not  to  be  called  on  to  collate  his  interest 
under  the  entail,  on  the  same  principle  that  he  does  not  collate 
heritage,  which,  under  the  disposition  of  the  ancestor,  he  holds  in 
liferent.  In  illustration  of  this  principle,  he  refers  to  the  case  of 
prseceptio  hsereditatis,  when  the  heir  is  forced  to  collate  what  he 
has  acquired,  not  by  a  universal  but  by  a  singular  title ;  what  he 
has  not  succeeded  to  by  a  deed  mortis  causa,  and  in  consequence 
of  the  predecessor's  death,  in  reality,  what  he  has  not  succeeded  to 
lit  all,  but  what  was  conveyed  to  him  by  a  deed  inter  vivos,  and 
while  the  ancestor  was  alive.  In  that  case,  it  is  said,  the  substance 
ami  not  the  form  of  the  right  is  regarded,  that  the  executor  may 
get  equity  from  the  heir  in  opposition  to  the  strict  rule  of  law ;  and 
therefore  he  must  give  equity  to  the  heir  in  the  present  case,  oa 
the  same  principle. 
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To  begin  with  the  illostratioa. — The  appellant's  inference  would  20  Jan.  1836. 
have  had  some  colour  if  the  doctrine  of  preception  had  been  intro«     ^**V^^ 
duced  into  the  law  of  Scotland  for  the  sole  purpose  of  equalising  Anstrutherwid 
the  interests  of  the  heir  and  executor  in  the  case  of  collation,  for  it  Hueband. 
might  then  have  been  considered  as  an  interposition  of  equity  to  ophibn  of 
remedy  the  defect  of  the  general  and  strict  rule  of  law.     But  that  Consulted 
is  not  its  origin.      The  doctrine  of  prseceptio  runs  through  the  ^^^f^^- 
whole  law  of  succession  ;  for  if  the  real  estate,  or  any  part  of  it,  is 
propelled  by  the  ancestor  during  his  lifetime  to  his  heir  alioqui  suc^ 
cessurus,  without  a  valuable  consideration,  the  subject  so  taken 
shall  be  accounted  inheritance,  and  to  a  certain  extent  shall  infer 
representaUon  and  liability  for  debt     The  heir  receives  it  by  a 
universal,  not  a  singular  title :  it  constitutes  a  succession,  and  not  a 
gift,  and  is  no  contravention  of  a  prohibition  to  alienate  under  whieh 
the  ancestor  may  have  been  laid.     In  accordance,  therefore,  with 
this  rule  of  universal  application,  and  without  any  reference  to 
equity  in  the  particular  case  of  collation,  the  heir  must  communi** 
cate  what  he  has  taken  prseceptione. 

The  doctrine  of  praeceptio,  therefore,  though  affecting  collation, 
as  well  as  every  other  department  of  the  law  of  succession,  affords 
no  analogy  for  holding  a  limited  fee  as  equivalent  to  a  liferent, 
though  in  some,  but  indeed  in  very  few  respects  they  may  be  simi- 
lar.    In  truth,  the  common  law  of  feudal  succession  uniformly  re- 
sists the  intervention  of  equity  to  temper  or  modify  its  rules.     Thus, 
if  a  brother  dies  infeft  in  lands,  his  sister-german  succeeds :  if  he 
has  omitted  that  ceremony,  his  brother  consanguinean  takes  the 
estate.     Thus,  in  the  case  of  heirs-portiohers,  if  one  dies  infeft,  her 
sister-german  is  preferred  to  the  other  heirs-portioners,  being  con- 
sanguinean only.     Thus,  if  an  heir*portioner  dies,  leaving  a  child 
who  dies  uninfeft,  his  aunts,  the  other  heirs-portioners,  succeed ; 
bat  if  the  child  has  been  infeft,  the  estate  does  not  go  to  them,  but 
to  the  child's  brother  or  sister  consanguinean,  if  he  has  any,  and  iC 
he  has  not,  to  his  father,  or  failing  him,  to  his  father's  heir- general,, 
however  remote.    What  is  it  that  sends  the  succession  into  chan-. 
nels  so  widely  different,  in  these  instances,  contrary  to  every  feel- 
ing of  equity,  and  every  principle  of  natural  justice  ?  Nothing  but 
the  mere  ceremony  of  passing  an  infeftment,  which  may  be  done 
without  the  knowledge  or  consent  of  the  heir,  and  sometimes,  as  in 
the  case  of  an  infant,  when  he  is  incapable  either  of  knowledge  or 
consent     But  if  the  mere  ceremony  of  infeftment  produces  such 
extensive  and  important  consequences  in  all  the  ordinary  cases  of 
heritable  succession,  is  it  surprising,  in  the  case  of  collation,  that 
the  circumstance  of  being  seised  or  not  seised  in  the  fee  shoulct 
produce  sipiilar  effects  ? 
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JO  Jan.  1896.      The  doctrine  of  coUation  itself  affords  many  remarkable  instances 

^^^V^^    of  the  strict  exclusion  of  equity  in  applying  the  rules  of  feudal  su^ 

AQs^tb^fmd^^^<>°'  as  to  which  there  is  m>w  no  dispute*.    If  the  defunct^ 

Husband.       thoogh  in  possession  for  more  than  three  yearsy  and  therefore  ca^ 

Opjoion  of      pahle,  under  the  statute,  of  burdening  the  estate  with  his  debtSi 

CoDsuitMl       shall  remain  unentered,  his  eldest  son  and  heir-at-law  makinir  up 

^^         a  title  to  the  lands  may  take  a  share  of  his  moveables  without  cd* 

lation ;  but  if  he  has  passed  an  infeftment,  his  heir-at-law  is  bound 

to  collate.     It  is  in  vain  to  say  that  in  the  one  case  the  defunct  if 

proprietor  of  the  estate,  and  in  the  other  that  he  is  not     That  it 

true ;  but  it  is  the  very  same  circumstance  which  imposes  the  obli<» 

gatbn  on  the  heir  of  entail  having  completed  his  tides,  and  by  se 

doing  having  rendered  himself  proprietor.     If  equity  were  to  in«> 

terpose  to  relieve  the  heir  of  entail  from  oollationi  e  oonverso  it 

should  interpose  to  make  the  successor  of  the  i^parent  heir  liable 

to  that  burcbn.     A  distinction  resting  on  the  nsJced  ceremony  of 

infisftment  alone  ought  not  to  be  adhered  to  in  the  one  case,  and 

abandoned  in  the  other. 

So  also,  had  equity  been  regarded,  a  younger  sou  succeeding  to 
the  whole  heritage  of  the  defunct  by  destination  would  at  least 
have  been  equally  bound  with  his  elder  brother,  the  heir  of  line^ 
to  collate.  Here,  in  like  manner,  it  is  in  vain  to  argue  that  there 
is  an  analc^  between  the  younger  son  and  the  heir  of  entcul,  be* 
pause  they  both  inherit,  not  by  the  act  of  the  law,  but  provisiono 
hominis.  It  has  been  already  observed,  that  although  the  heir-a^ 
law  takes  an  unlimited  fee  by  a  deed  of  provision  not  made  by  bis 
immediate  predecessor,  who  from  circumstances  might  never  have 
possessed  the  power  of  altering  it,  he  is  nevertheless  bound  to  col- 
late. The  analogy,  therefore,  entirely  fails,  while  the  strict  rule 
of  law,  contrary  to  every  equitable  view,  bestows  a  privilege  on 
the  younger  child,  which  it  withholds  from  the  elder,  the  heir  alioqui 
sucoessurns. 

Another  illustration  of  the  danger  of  resorUng  to  equity  may 
be  found  in  the  case  of  a  grandson  by  the  eldest  son  deceased  re«* 
presenting  his  father,  and  coming  into  his  place,  who  has  not  the 
privilege  of  collation  which  was  competent  to  his  fether.  Here 
the  equity  is  so  manifest,  that  even  Mr  Erskine  was  led  to  ha« 
sard  an  opinion,  in  the  absence  of  precedent,  that  the  grandson  waa 
entitled  to  the  privilege ;  but  the  Court  soon  after  decided  others 
wise. 

But  even  if  equitable  considemtions  were  admissible,  or,  in  the 
words  of  the  appellant,  ^  if  the  substance  and  not  the  form  of  the 
'.right'  were  to  be  regarded,  it  would  not  avail  him.  The  right 
of  an  heir  in  possession  of  an  entailed  estate  is  generically  diffeteni; 
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from  tbat  of  a  liferenter,  to  which  the  appellant  resorts  for  an  ana-  SO  Jan.  1856. 
logy.    When  the  heir  of  entail  has  completed  his  title,  as  already    ^^V^^ 
obaenred,  he  is  fiar  in  every  respect;  but  no  infeftment  which  the  Anstmiheraod 
liferenter  can  take,  no  ceremony  which  he  can  perform,  will  vest  Husband, 
a  fee  in  him,  or  any  thing  of  the  nature  of  a  fee.     His  powers  opinion  of 
are  different  from  those  of  a  fiar — his  liabilities  are  different — his  Consulted 
liferent  is  iooommunicable  inter  vivos,  and  intransmissible  by  sac*   "  ^ 
eenion.      In  the  language  of  the  Civilians,  inhseret  ossibus  usu- 
frncioarij. 

The  appellant  pleads,  that,  since  it  is  conceded  that  the  fee  of 
an  heir  of  entail  is  limited,  on  that  ground  alone  he  should  be  ex- 
empted from  the  burden  of  collation,  which  he  assomes  to  exist  in 
the  case  of  absolute  fees  exeluavely.  But  there  is  no  ground  for 
that  assumption*  The  reverser,  the  wadsetter,  the  appriser  before 
the  legal  has  expired,  the  owner  of  every  other  redeemable  rights 
the  fiar  burdened  with  a  liferent,  or  any  other  encumbrance,  or 
with  a  danse  of  preemptioQ,  or  an  obligation  of  real  warrandice, 
are  all  vested  with  limited  fees :  not  absolute  proprietors,  but  sub* 
|ect  to  restnctioDs  more  or  less  extenMve,  according  to  the  nature 
of  their  respective  rights :  Yet  all  these  iiars  are  indisputably  bound 
to  collate.  Kay,  it  has  been  de^ed  that  a  tenant  under  a  lease 
for  years,  who,  according  to  modern  ideas,  has  no  feudal  fee  in  him 
at  all,  whose  right  is  not  only  limited  as  to  duration,  but  restrict- 
ed to  ene  among  all  the  various  uses  at  property,  if  he,  being  heir- 
at-lair,  take  the  lease  by  succession,  is  bound  to  throw  it  into  the 
innd  of  division  before  he  can  obtain  a  share  of  the  executry  ;-*• 
a  decision  resting  on  the  general  canon  of  the  law  of  collation,  so 
often  referred  to,  the  lease,  though  not  a  fee,  being  heritage  in  the 
person  of  the  defunct 

Next,  it  is  said  that  the  heir  of  entail  is  not  the  heir  of  his  pre* 
-deoeasor  who  last  entered  under  it,  but  of  the  remoter  ancestor 
who  framed  the  entail,  and  tbat  he  does  not  take  by  legal  socees>- 
jiion,  but  provistone  hominis  et  secundum  formam  doni ;  and  then 
again,  not  very  consistently,  that  he  does  not  take  as  an  heir  at  all, 
-but  as  a  purchaser,  and  by  a  singular  title. 

But  an  heir  of  entail  does  not  enter  by  his  service  to  the  maka 
of  the  entail,  except  in  the  solitary  case  when  the  maker  is  his 
immediate  pedecessor.  The  statute  1685  expressly  declares  that 
he  shall  serve  himself  heir  to  the  heir  who  died  last  infeft  in  the 
fee,  and  did  not  contravene,  tbat  is,  whose  right  was  not  eva- 
cuated by  fotrfeiture.  By  service,  he  necessarily  becomes  an  uni- 
versal ami  not  a  singular  succe^or ;  for  it  is  a  contradiction  in  terms 
to  say  that  a  right  transmitted  by  service  is  not  a  right  of  inheri- 
taaee,  but  a  right  by  purchase.    By  his  service  he  represents  the 
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^0  Jan.  1836.  deceased,  fo  whom  he  succeeds  in  all  his  rights  and  all  his  obliga« 
tions,  in  so  far  as  those  oblirations  are  not  prevented  from  attach<» 

Anstruther ».    .  i  •      i        i  e  T     t        •       in       t        t  i      i 

Anstrutherand^^S  "P^^  "^"^  by  the  act  of  the  law  itself.  In  other  words,  he  must 
Husband.  fulfil  every  obligation  of  the  deceased  which  is  not  prohibited  and 
declared  to  be  null  by  the  entail,  a  prohibition  and  irritancy  which 
the  statute  has  rendered  effectual.  He  is  not  liable  ultra  valorem 
for  obligations  notprohibited,  for  the  same  reason  that  die  heir  of  a 
simple  destination  is  not  liable  ultra  valorem,  if  he  enter  cum  bene* 
ficio  inventarii,  or  on  a  precept  of  clare  constat  But  under  the 
protectioti  of  the  statute,  he  is  the  heir  of  the  person  last  infeft ; 
therefore,  he  does  not  take  by  a  singular  title.  To  say  that  he  takes 
provisione  hominis  et  secundum  formam  doni,  is  to  say  nothing  more 
than  that  he  takes  in  terms  of  the  investiture,  in  the  same  manner 
as  the  heir  whatsoever,  or  any  other  heir  of  a  simple  destinations, 
takes  in  terms  of  the  investiture.  The  heir  alioqui  snccessurus  suc- 
ceeding, not  by  virtue  of  an  investiture  to  heirs  whatsoever,  not  ia 
the  character  of  heir-at-law,  but  by  virtue  of  a  deed  of  provision,  by 
a  service  as  heir  of  provision,  et  secundum  formam  doni,  in  terms 
4>f  his  deed,  is  nevertheless  bound,  if  unfettered,  to  collate*  That 
was  explicitly  admitted  in  the  case  of  Little  Gilmour,  and  is  as  ex- 
plicitly admitted  here.  But  if  the  fetters  of  an  entail  create  no  dis- 
tinction in  this  matter  any  more  than  any  other  encumbrance  on  the 
fee,  or  any  other  limitation  of  the  Bar's  right,  as  we  think  we  have 
satisfactorily  shewn,  it  is  plain  that  the  combination«of  these  two 
pleas,  aided  with  the  groundless  assumption  that  the  heir  in  pos** 
session  is  the  heir,  not  of  his  immediate  predecessor,  but  of  the  maker 
of  the  entail,  must  be  entirely  unavailing. 

Great  weight  is  laid  by  the  appellant  on  another  view  of  his  case, 
presented  sometimes  by  itself,  and  sometimes  in  support  of  the  pleas 
which  have  been  already  considered.  Granting,  it  is  said,  that  the 
substitutes  under  a  Scotch  entail  have  neither  the  fee,  nor  any  por- 
tion of  it,  vested  in  them,  in  which  respect  their  situation  is  alto- 
gether different  from  the  remainder  man  of  an  English  fee*tail;  still 
they  have  a  right  of  credit  to  the  estate,  not  feudal  indeed,  but  per- 
sonal, which  entitles  them  to  demand  that  the  entail  shall  be  record- 
ed, to  insist  in  declarators  of  irritancy,  and  to  take  other  steps  for 
enforcing  the  fetters :  and  that  right  is  not  derived  fropa  their  pre- 
decessor, but  conferred  upon  them  directly  by  the  entailer*  Fur- 
ther, it  is  a  right  which  is  frequently  not  gratuitous,  but  purchased 
-with  a  price ;  for  example,  the  execution  of  the  entail  may  have 
been  stipulated  in  a  marriage-contract,  marriage  being  confessedly 
•an  onerous  consideration.  If  the  son  purchase  the  estate  from  his 
•father,  or  from  a  third  party,  for  a  sum  of  money,  and  obtain  a  dis- 
position to  it,  he  is  not  bound  to  collate  it;  and^  therefore,  by  parity 
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of  reason,  it  is  said  he  ought  not  to  be  required  to  collate  in  the  20  Jan.  18^. 

case  supposed.     This  view  seems  to  have  occasioned  considerable 

difficulty  in  the  House  of  Lords.  Anstrutheraod 

But  the  law  of  Scotland  affords  an  obvious,  and,  it  is  thought,  an  Husband. 
invincible  answer.     The  substitute,  as  already  mentioned,  has  no  opinion  of 
right  to  the  fee ;  his  right  is  to  succeed  to  the  fee  as  an  lieir^  and  Consulted 
therefore  under  the  obligations  which  attach  to  an  heir.     As  a  per-    "  ^^' 
sonal  creditor  he  is  entitled  to  nothing,  but  to  enforce  the  conditions 
of  the  grant ;  and  unless  he  actually  obtaiins  a  decree  of  irritancy, 
the  heritage  remains  in  the  defunct,  and  as  heritage,  therefore,  must 
be  collated.    No  personal  claim  which  the  heir  can  have  against  his 
&ther  can  prevent  collation  of  what  he  takes  from  his  fether  by  in* 
heritance,   although  it  may  indirectly  and  ultimately  render  the 
subject  which  he  has  collated  less  valuable.     An  heir  so  -situated 
most  collate  the  estate  under  its  burdens,  and  so  does  the  heir  of 
entail  when  he  collates  his  fee,  which  is  a  limited  fee.     It  is  true 
the  heir  is  not  bound  to  collate  a  subject  which  he  has  purchased 
from  bis  &ther,  if  by  the  terms  of  the  purchase  it  is  to  be  conveyed 
to  himself^     But  if  he  has  not  purchased  the  subject,  but  only  a 
right  to  succeed  to  the  subjectj  as  heir  of  his  father  ;  and  when,  there- 
lore,  it  is  not  to  be  conveyed  to  himself,  but  to  his  father  in  fee, 
whona  failing,  to  himself,  such  purchase  is  no  bar  to  collation.     So 
it  is  in  the  case  of  a  marriage-contract,  in  which,  for  example,  the 
father  of  the  bridegroom,  being  a  party,  binds  himself  to  the  bride 
and  her  relations  that  he  shall  execute  an  entail  of  his  estate  in 
favour  of  himself,  whom  failing,  of  his  son,  whom  failing,  the  heirs 
of  the  marriage,  in  consideration  of  the  marriage,  and  of  the  portion 
of  the  bride,  conveyed  to  the  married  pair.     This  was  stated  to  be 
a  settled  point  as  early  as  1678^  in  the  case  of  Murray,  (Mor.  2374,) 
and  it  was  not  disputed  on  the  other  side  of  the  bar.     The  question 
arose  in  the  case  of  prseceptio,  the  father  having  put  forward  a  te- 
nement to  his  son ;  but  it  is  said  that  '  it  is  ordinary  for  fathers  in 
'  their  sorCs  contract  of  marriage  to  infeft  them  in  their  whole  heri- 

*  table  estate,  whereby  there  remained  no  heritable  succession,  and 

*  yet  they  were  never  admitted  to  partake  of  the  moveables,  but 
<  were  excluded  as  heirs  per  prseceptionem  hsereditatis.'  Thus  in 
the  a  fortiori  case,  where  the  father,  an  obligant  in  the  contract  of 
marriage,  and  bound  to  make  a  provision  for  his  heir,  instead  of 
leaving  the  heir  to  succeed  to  that  provision,  actually  put  him  into 
the  fee  in  fulfilment  of  his  obligation,  no  doubt  was  entertained,  for 
•it  was  an  ordinary  case  that  the  son  was  bound  to  collate*  There 
is  another  case  in  1680,  where  the  same  principle  is  recognised: 
^  By  contract  of  marriage  the  lands  being  provided  to  the  heir  by 

'  the  first  clause,  and  the  conquest  to  the  bairns  in  a  subsequent 
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£0  Jan.  1836.  «  dause— the  Lords  found  the  heir  had  a  share  in  die  conquesti 
^^y^'^    ^  (though  it  was  most  part  ezecutry,)  without  collation,  because  h^ 
Anstrutber  and  ^  was  also  a  baim  ;*  Brown,  July  21.  1680,  Mor.  2375. 
Husband.  Jq  that  case,  collation  was  excluded,  not  because  the  heir  had  a 

Opinion  of  j^^^  crcditi  to  the  lands  under  the  marriage-contract,  which,  if  tb^ 
T.?"!!!!^^  appellant's  argument  were  well  founded,  would  of  itself  have  beea 
conclusive,  but  on  a  totally  different  ground,  namely,  that  by  BJa* 
other  clause  of  the  contract,  the  father  had  bound  himself  to  give 
the  children,  and  therefore  the  heir,  being  one  of  the  ehiidreo,  tb# 
conquest  of  the  marriage,  which  was  chiefly  moveable*  A  father 
has  at  all  times  the  power  of  excluding  collation ;  but  he  does  s^ 
by  conveying  to  the  heir  a  share  of  the  moveables,  which,  unless  se 
conveyed,  would  have  gone  to  the  executors ;  and  it  is  plain  froitt 
the  ratio  decidendi,  that  if  the  father  had  left  personal  estate  li^ick 
was  not  conquest  of  the  marriage,  and  therefore  not  faUiog  under 
the  second  clause  of  the  contract,  the  heir  could  not  have  claimed 
a  share  of  it  without  collating  his  lands* 

Thus,  it  appears  that  a  jus  crediti  in  an  heir,  (even  although  it 
be  not  acquired  by  gift,  but  for  an  onerous  consideration,)  to  suc- 
ceed to  his  predecessor's  heritable  estate,  does  not  relieve  him  from 
the  obligation  to  collate ;  nor  is  he  relieved  though  the  predecessor, 
in  fulfilment  of  his  obligation,  chooses  to  propel  the  succession  by 
a  deed  inter  vivos. 

It  has  been  said  that  the  heir  is  not  bound  to  collate  a  fee  strictly 
entailed,  because  he  cannot  alienate  the  lands  to  the  executors 
without  the  risk  of  incurring  an  irritancy.  If  it  were  so,  the  con- 
sequence would  be,  as  is  well  laid  down  in  the  Little  Gilmour 
case,  that  he  would  never  get  a  share  of  the  personal  property  at 
all,  because  he  could  not  comply  with  the  condition  under  which 
exclusively  he  is  entitled  to  that  share.  But  it  is  undoubted  law 
that  the  heir  collating  is  not  bound  to  convey  to  the  executors  aa 
absolute  fee.  He  must  share  the  heritage  with  them,  subject  to 
all  the  burdens  under  which  he  himself  has  taken  it.  There  is  no- 
thing to  prevent  him  to  convey  to  them  a  right  to  the  lands,  or  to 
their  produce,  defeasible  in  the  event  of  his  own  death,  or  of  a  de- 
cree of  irritancy  being  obtained  against  him.  This  is  no  oontra- 
ventiou,  if  the  decision  ip  the  case  of  Nairne,  Feb.  15.  1810,  and 
the  ordinary  practice  of  the  Court,'  in  dealing  with  entailed  sucoea- 
sion,  can  be  relied  upon.  If  not,  certainly  there  is  no  impedimeat 
to  his  sharing  the  produce  of  the  tailzied  estate  with  the  executors; 
and  if  they  consent  to  hold  that  as  collation,  it  is  enough.  It  is 
a  case  a  fortiori  in  their  fevour,  that  he  is  not  able  to  pay  all  the 
price  which  ordinarily  they  receive  for  a  communication  of  their  right 
to  the  moveable  succession. 
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We  are  <^  opinioD,  therefore,  that  the  general  principlea  of  the  90  Jan.  IBM 
law  of  Scotland  afford  no  ground  for  holding  a  fee  limited  by  strict    V^v^^ 
tailzie^  more  than  any  other  limited  fee,  to  be  exempted  from  col-  ^J^|^  j^^ 
lalion ;  or  for  supposing  that  it  forms  an  exception  to  the  rule  laid  Husband, 
down  by  the  instiUitionid  writers,  in  absolute  terms,  as  applicable  qJ^^£ 
to  all  heritage  whatever  in  the  person  of  the  defunct,  descending  Consulted 
io  the  heir  alioqui  successurus*     Neither  do  the  decisions  of  this  *^"^S^ 
Ciwrtf  or  <rf  the  House  of  Lords,  exhibit  a  trace  of  erideuce  that  such 
■a  exception  was  ever  recc^ised.    The  caseft  of  Murray  and  of 
Brown,  on  the  contrary,  as  we  have  just  seen,  negative  the  plea  that 
heritage,  because  it  is  taken  in  virtue  of  a  deed  of  provision,  or  be« 
cause  the  heir  who  takes  it  has  a  jus  credit!  to  the  succession,  is  ex- 
empted from  the  rule*    The  case  of  Scotstarvet  shews  that  lands 
holden  under  a  special  destination  or  tailzie  fell  under  it»     And  in 
the  case  of  Rae  Crawford,  Deo,  3.  1794,  where  die  estate  was  strictly 
entailed,  it  follows,  by  plain  inference  from  the  interlocutor  of  the 
Court,  that  if  the  lady  had  been  heir  of  line,  which  she  was  not,  but 
only  heir  of  provision,  which  by  itself  imposed  no  such  obligation» 
she  would  have  been  bound  to  collate. 

That  neither  the  case  of  Riccarts  nor  that  of  Scotstarvet  can  afford 
ttd  to  the  appellant  is,  in  our  opinion,  sufficiently  obvious.  In  the 
former^  it  was  impossible  that  there  could  be  collation,  because  the 
succession  did  not  divide  into  separate  channels*  All  the  daugh« 
tera  were  heirs-at^law,  and  all  of  them  were  executors.  The  funda* 
mental  principle  of  the  law  of  collation  is,  that  the  heir  who  is  ex* 
duded  from  the  moveables  shall  purchase  a  share  of  them  by  throw* 
ing  the  heritage  into  the  common  fund.  But  in  the  case  of  heirs^ 
portioners,  each,  de  jure,  has  a  share  of  the  moveables,  and  therefore 
the  eldest  has  no  occasion  to  purchase  that  right.  And  this  was 
only  a  repetition  of  the  judgment  pronounced  in  the  case  ot  Jack 
many  years  before,  where  the  Lords  found  that  there  was  no  col- 
lation to  be  made  by  the  kw  of  Scotland  but  only  in  the  case  of 
moveables,  which,  according  to  Gosford's  report,  was  looked  upon 
( as  a  constitute  custom,  without  all  controversy  or  debate.'  The 
case  of  Scotstarvet,  so  far  from  giving  any  countenance  to  the  ap« 
pellant's  plea,  affords  a  direct  precedent  against  one  of  his  ai^u- 
ments ;  for  the  Court  held  that  an  estate  l^en  by  the  heir»at*law 
provisione  hominis,  and  that  provision  made  not  by  the  immediate 
but  a  remoter  ancestor,  was  liable  to  be  collated  equally  as  if  the 
investiture  had  stood  to  heirs  whatsoever.  It  might  be  inferred 
from  the  report  that  the  eldest  beir-portioner  was  found  by  the  Court 
liable  to  colbte,  not  only  with  her  cousin  Mr  Hay  Balfour,  but  with 
her  sisters,  the  other  heirs-portbners ;  bat  that  was  not  the  ease. 
It  appears  from  the  Session  papers  that  the  action  was  raised  at  the 
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80 Jan.  1836.  instance  of  Mr  Hay  Balfour  alone  against  Miss  Scott;  and  though 
^*^V^^    her  younger  sisters  were  directed  to  be  made  parties,  they  withdrew 

Anstruther  v»    r    *.!-  j.     *. 

Anstruther  and  f^<>^  'he  COnteSt.  ^ 

Husband.  An  ingenious  view  was  thrown  out  by  Lord  Meadowbank  in  the 

case  of  Little  Gilmour,  as  to  the  extent  of  the  subject  which  Miss 
Scott  was  bound  to  collate  with  the  Balfours,  the  other  executors* 
His  Lordship  observed,  that  she  was  undoubtedly  bound  to  collate 
that  portion  of  the  inheritance  to  which  she  was  heir  alioqui  sue* 
cessura:  but  that  it  might  be  questioned  whether  she  was  bound 
to  collate  the  other  two-thirds  to  which  her  sisters  were  heirs,  for 
those  two-thirds  were  given  to  her  by  destination  alone ;  and  with 
regard  to  them,  that  she  did  not  seem  to  have  been  in  a  different 
situation  from  a  second  son,  or  any  other  heir  alioqui  successurus 
who  is  not  bound  to  collate  what  he  takes  by  destination ;  and  he 
states  the  ground  on  which  he  holds  it  was  successfully  maintained 
that  the  collation  should  extend  to  the  whole  subject*     It  may  be 
thought  by  some,  on  reading  this  part  of  the  report,  which  is  some- 
what obscure,  that  his  Lordship  has  been  more  successful  in  raising 
the  doubt  than  in  solving  it.     Be  that  as  it  may,  that  point  in  the 
case  does  not  touch  the  present  in  the  remotest  degree.     This  is 
not  a  case  of  heirs-portioners,  where  no  one  is  heir  alioqui  succes- 
sura  exclusively ;  nor  is  it  a  case  where  the  executors  are  contend- 
ing, not  with  an  heir,  but  what  may  be  called  an  aliquot  part  of  an 
heir.     Here  the  appellant,  as  in  the  ordinary  case,  has  the  whole 
character  in  himself,  and  he  is  at  issue  with  those  who  are  exclu- 
sively executors.     It  is  likely  that  Mr  Erskine,  the  learned  author 
of  the  Institute,  might  not  have  approved  of  this  decision,  in  so  far 
as  the  last-mentioned  point  is  concerned,  or  in  so  far  as  it  was 
plainly  erroneous  in  holding  moveable  succession  to  be  regulated  by 
the  lex  rei  sitse ;  but  in  so  far  as  it  found  that  the  heir  must  collate 
though  he  takes  provisione  hominis,  it  is  in  strict  concurrence  with 
what  he  himself  lays  down,  what  all  his  predecessors  laid  down, 
what  the  Court  considered  as  settled  in  the  case  of  Murray,  and 
what,  as  Sir  Windham  Anstruther  is  now  compelled  expressly  ta 
admit,  is  the  established  law  of  Scotland. 

The  views  which  we  have  taken  might  be  illustrated  and  en- 
forced by  much  additional  argument,  and  a  citation  of  various  other 
authorities  and  decisions.  But  we  consider  this  to  be  unnecessary, 
as  the  question  is,  in  our  opinion,  ably  argued  in  the  respondent's 
appeal  case,  and  still  more  fully  and  elaborately  in  the  revised  case 
for  the  Marquis  of  Chandos  and  others,  now  at  avisandum  before 
the  Second  Division  of  the  Court,  to  which  we  beg  leave  to  refer. 
.  Having,  in  obedience  to  the  remit  from  the  House  of  Lords, 
treated  this  as  an  open  question,  we  must  now  advert  to  one  con-- 
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sideratioD,  wbicb»  in  our  humble  but  very  decided  opinion^  ought  2a  Jan.  1830. 
alone  to  set  the  matter  at  rest.     We  allude  to  the  decision  in  the 
case  of  Little  Gilmour,  pronounced,  as  already  mentioned,  by  the  Anstruther  and 
Second  Division  of  the  Court  in  December  1809.     That  decision  Husband. 
was  as  solemn  and  deliberate  as  the  forms  of  this  Court  allow.     It  opinion  of 
was  unanimous :  it  was  acquiesced  in  by  the  parties :  it  has  been  Consulted 
subsequently  followed  by  one  other  decision  at  least  to  the  same 
effect,  and  one  other  case  at  least  of  great  importance  has  been  ex-* 
trajudicially  settled  upon  the  faith  of  it.     To  disturb  such  a  prece- 
dent would,  in  our  apprehension,  be  contrary  to  principle,  and  might 
be  attended  with  the  most  disastrous  consequences.      It  is  no  im-* 
peacbment  of  the  authority  of  that  judgment,  that  it  was  pronoun- 
ced by  a  Division  of   the  Court,   and  not  by  the  whole  Court* 
Many  thousand  decisions  have  been  pronounced  since  the  judica* 
ture  act  in  1808,  when  the  separation  took  place,  by  one  Division, 
without  any  communication  with  tlie  other.     Those  decisions  ar^ 
all  the  country  has  to  rely  on  as  the  established  law  of  Scotland,  in 
the  matters  to  which  they  relate,  and  on  them  the  country  does  rely* 
Still  less  is  it  an  objection  that  the  judgment  in  Gilmour's  case  was 
never  sanci 'oned  by  an  affirmance  of  the  House  of  Lords.     Wer^ 
that  essential,  considering  how  extremely  few  cases  comparatively 
are  appealed,  it  would  go  near  to  overset  the  whole  common  law 
of  Scotland.     In  questions  of  international  law,  such  as  that  we 
have  just  alluded  to  in  the  case  of  Scotstarvet,  namely,  whether  the 
succession  of  moveables  should  be  regulated  by  the  law  of  situs  or 
domicil,  if  the  Court  of  Session  err,  it  is  the  province  and  duty  of 
the  House  of  Lords  to  set  them  right,  and  that  although  the  judg- 
ment may  have  been  again  and  again  repeated  ;  for  it  is  not  the  law 
of  Scotland,  but  the  jus  gentium  which  the  House  of  Lords  has 
there  to  administer,  and  as  to  which  the  court  below  is  not  equally 
authoritative.     The  same  thing  may  be  said  of  some  questions  ia 
the  law  merchant,  which  it  is  expedient  should  be  uniform  through- 
out the  empire,  indeed  throughout  commercial  Europe.     But  if  a 
point  occurring  purely  and  exclusively  in  the  municipal  law  of 
Scotland  cannot  be  ruled  with  authority  by  a  judgment  of  this 
Court,  in  either  of  its  Divisions,  especially  when  confirmed  by  sub- 
sequent judgments,  and  regarded  and  acted  upon  as  settled  for  a 
quarter  of  a  century,  the  people  of  Scotland  would  be  deprived  of 
what  they  have  been  taught  to  consider  as  the  safeguard  of  their 
most  important  rights. 

Lord  Moncreiff. — I  concur  in  the  foregoing  opinion.  I  certainly 
cannot  think  that  it  is  an  open  question;  because  I  have  long 
considered  it  as  settled  by  the  case  of  Gilmour,  and  can  never  think, 
that  no  point  of  municipal  law  can  become  settled  unless  it  has  been 
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SO  Jm.  Id36.  determinecl  in  the  House  of  Lords.  But  if  the  question  were  open, 
^"^'V^^  I  agree  in  every  word  of  the  above  opinion,  and  should  be  prepared 
A^^iruAerand*^  deliver  the  Same  judgment  if  it  were  a  case  of  first  impression. 
I  think  that  the  principles  laid  down  are  in  all  points  sound ;  and 
the  exposition  of  the  manner  in  which  these  principles  are  to  be 
applied  to  the  present  case  appear  to  me  to  be  clear  and  satisfac- 
tory :  I  could  only  express  my  own  opinion  by  writing  the  same 
thing  in  other  words.  I  beg  leave,  however,  only  fiarther  to  ob- 
serve^  that  the  argument  of  the  appellant  has  been  brought  almost 
directly  to  an  avoVi'al  of  a  principle,  that  the  interest  of  an  heir  of 
entail,  in  possession  of  a  Scotch  entailed  estate,  is  little  better  than 
a  liferent^  and  that  the  entail  of  a  Scotch  estate  does  not  differ  in 
substance  from  a  trust,  with  a  succession  of  liferents ;  and  that,  if 
the  case  does  at  all  depend  on  any  such  assumption,  I  can  only  say, 
that  it  is  contrary  to  all  the  principles  and  fixed  rules  of  the  law  of 
Scotland,  as  they  have  been  uniformly  recognised,  both  by  this 
Court  and  by  the  House  of  Lords.  But,  whether  the  argument  be 
pushed  so  far  as  this  or  not,  I  am  of  opinion  that  it  is  a  point  of 
settled  law,  and  that,  if  it  were  not  settled,  it  ought  to  be  settled  in 
the  same  manner. 

L&rd  Jeffrey. — If  I  could  consider  the  question  as  entirely  open, 
I  should  have  some  hesitation  about  concurring  in  the  preceding 
opinion ;  and  certainly  could  not  bring  myself  to  regard  it  as  so 
dear  and  simple  as  it  is  there  represented. 

The  difficulty  of  the  case  I  take  to  be  this :  The  fundamental 
principle  of  the  whole  law  of  collation  being  that  the  obligation 
(or  right)  attaches  only  to  heirs  of  line,,  it  seems  to  follow,  almost 
as  a  necessary  conclusion,  that  they  should  collate  only  what  they 
take  in  that  character.  Certainly  they  can  be  called  upon  to  col- 
late nothing  that  was  not  vested  in  the  ancestor  to  whom  they  stood 
in  that  relation ;  and  nothing  that  has  not  come  to  them  on  a  pro- 
per title  of  succession  to  that  ancestor ;  and,  this  being  the  case,  it 
Seems  difficult  to  suggest  a  reason  why  they  should  ever  collate 
more  than  has  actually  descended  to  them  in  virtue  of  that  relation. 
If  the  whole  question  were  open,  therefore,  I  conceive  there  could 
be  little  doubt  that  this  is  the  rule  by  which  it  should  be  governed. 
But  it  seems  to  have  been  long  settled,  that  collation  may  be  re- 
quired in  many  cases,  where  the  heir  of  line  takes  the  heritage 
which  was  in  bis  ancestor,  not  by  a  service  in  that  character,  but  as 
heir  of  provision  or  investiture,  and  by  the  act  of  a  predecessor  in 
the  fee ;  and  it  is  said  that  the  case  of  an  heir  of  entail  is  not  sub- 
stantially dilTerent 

There  is  no  doubt  that  those  cases  are  exceptions  to  the  literal 
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or  peremptory  application  (tf  the  rule.     Bot  it  appears  to  me  that  90  Jtn.  )da£ 
they  may  atill  be  reconciied  to  its  principle ;  and  that,  except  only    ^^^V^ 
in  the  case  of  a  strict  entail,  there  are  grounds  upon  which  it  may  Anatrutherand 
be  held,  though  perhaps  not  without  some  aid  from  hypothesis  and  Husbond. 
construction,  that  what  is  thus  collated  is  aways  truly  taken  in  the  opinion  of 
cbaracter  of  heir  of  line.  Consulted 

Where  a  fee  is  taken  simply  to  a  man  and  his  heirs  whatsoever,  "  ^'' 
it  is  entirely  at  the  disposal  of  the  fiar  in  possession ;  and  if  he  makes 
no  dispodtion,  it  will  go  to  his  heir  of  line ;  not,  however,  it  is  con- 
eeived,  upon  any  view  of  public  policy,  but  ex  presumpta  voluntate 
of  the  defunct,  and  on  the  supposition  that  such  heir  is  the  person 
he  most  inclined  to  favour.  But  if  this  be  the  ground  of  the  heir 
of  line's  right  of  suceession  where  the  fee  in  the  ancestor  was  alto- 
gether imlimited,  it  is  easy  to  see  that  it  may  be  held  to  be  the  same« 
where  it  was  only  limited  in  such  a  manner  as  to  leave  him  the  full 
right  and  power  of  disposal.  If  be  have  power  to  change  an  exist* 
ing  investiture,  under  which  the  fee  would  be  carried,  in  the  first 
instance,  to  bis  own  heir  of  line,  then  his  not  exercising  that  powet 
BM.y  be  held  to  be  exactly  parallel  to  his  not  making  any  disposi* 
tkm,  in  the  case  of  a  fee  absolutely  unlimited ;  and  the  heir  of  lino 
may  be  held  to  take  the  succession,  in  both  cases,  ex  presumpta  vo- 
luntate of  bis  predecessor,  and  truly  in  his  character  of  heir  of  line^' 
because  in  consequence  of  the  favour  which  the  law  holds  to  attach 
to  that  character.  The  predecessor,  in  short,  may  be  held,  in  both 
cases,  to  have  adopted  and  made  his  own,  the  destination,  of  the 
common  law  in  the  one,  and  of  an  earlier  ancestor  in  the  other,  out 
of  love  and  affection  for  his  natural  heir;  and  he  may  therefore  be 
regarded  as  owing  bis  succession,  in  the  latter  case,  as  well  as  in 
the  former,  to  his  possessing  that  character. 

Bat  if  the  other  cases  of  apparent  exception  may  be  reconciled 
in  this  way  to  what  I  cannot  but  consider  as  the  principle  and  na- 
tural rule  of  law,  it  is  plain  that  such  an  explanation  will  not  serve 
for  tbat  of  a  strict  entail ;  where  the  heir  in  possession  has  no  power 
whatever  either  to  defeat  or  confirm  the  suceession  of  the  other 
sobstitates.  The  cases  of  personal  or  accidental  incapacity,  as  from 
minority,  insanity,  or  individual  paction,  do  not  seem  to  have  any 
application.  There  the  inability  to  alter  arises,  not  from  the  qua^ 
lity  of  the  right,  but  from  the  circumstances  of  the  persons.  As 
fiars,  they  have  full  power — though,  as  individuals,  they  may  be 
disabled  from  exercising  it. 

The  case  of  heirs  of  a  marriage  is  more  perplexing;  and  certainly 
eomes  nearest  to  that  of  a  strict  entail.  Yet  it  is  not  exactly  parallel ; 
nnce  the  fiar^  though  under  a  personal  obligation  not  to  disappoint 
the  suceession  of  such  heirs,  is  not  absolutely  disabled,  by  the  qua- 
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20  Jan.  1836.  lity  of  bis  right,  firom  so  doing.     He  may  accordingly  sell  or  bur- 
^■^V^^    den  the  settled  lands,  though  he  will  be  answerable  in  his  general 

Anstnither  v,     ^.   .     e      .  i  « 

Anstruther  and  ®®^^®  ^^^  ^'^^  ^^lue. 

But  though  doubts  may  be  thus  raised,  and  plausible  distinctions 
suggested,  if  the  question  as  to  heirs  of  entail  could  really  be  con- 
sidered as  open,  I  am  bound  to  say  that  I  have  no  such  confidence^ 
either  in  the  grounds  of  doubt  or  the  sufficiency  of  the  distinctions, 
as  would  induce  me  now  to  depart  from  such  a  precedent  as  that  of 
Gilmour ;  and  that  upon  this  point  I  entirely  agree  with  the  other 
Judges.  Whether  I  should  have  concurred  in  that  judgment  at  the 
time,  it  is  impossible  for  me  to  say.  But  it  seems  to  me  plain,  that 
by  now  adhering  to  it,  no  clear  or  consistent  principle,  or  rule  of 
practice,  in  the  law  of  Scotland,  will  be  violated ;  or  any  thing,  in* 
deed,  effected  by  altering  it,  but  the  substitution  pf  one  solution  of 
a  nice  and  perplexing  question  instead  of  another.  It  being  quite 
settled  that  heritage,  not  taken  on  the  proper  title  of  an  heir  of  line, 
is  yet  liable  to  collation,  it  was  not  perhaps  an  unwise  course  to  dis- 
regard subtle  distinctions  between  particular  cases,  and  to  decide 
generally  for  such  liability,  wherever  an  heir  of  line  took  by  suc- 
cession the  heritage  vested  in  his  predecessor.  At  all  events,  this 
was  the  course  adopted,  certainly  not  without  the  greatest  possible 
consideration,  in  the  case  of  Gilmour,  nearly  thirty  years  ago;  and 
I  cannot  think  it  safe  or  advisable  now  to  disturb  it  upon  specula- 
tive doubts  and  difficulties.  It  is  matter  of  notoriety  that  it  has 
ever  since  been  regarded,  and  acted  upon,  as  settling  tiie  law. 

Lord  Qfckburn, — I  concur  in  the  foregoing  opinion. 


At  the  final  advising  this  day  their  Lordships  delivered  the  toU 
lowing  opinions : 

Lord  Justice"  Clerk. —  In  obedience  to  the  order  of  the  House  of 
Lords,  pronounced  in  this  case,  the  question  of  law  was  most  fully 
and  ably  argued  before  the  whole  Judges ;  and  as  the  judgment 
ordered  to  be  reviewed  had  been  pronounced  by  this  Division,  we 
thought  it  right  to  require  the  opinions  in  writing  of  the  Judges  of 
the  First  Division,  and  Permanent  Lords  Ordinary,  in  order  that 
judgment  may,  in  terms  of  the  order,  now  be  pronounced,  *  ac* 
<  cording  to  the  opinions  of  the  majority  of  such  whole  Judges.' 

Those  opinions  are  now  before  the  Court,  and  they  unanimously 
concur  in  holding,  in  substance,  that  the  judgment  of  this  Division 
of  the  28th  of  November  1833,  finding  <  that  Sir  Windham  Car«« 
^  michael  Anstruther  cannot  claim  any  share  in  the  executry  of  the 
*  late  Sir  John  Carmichael  Anstruther,  without  previously  collating" 
^  the  heritage  to  which,  as  heir  of  Sir  John,  he  has  succeeded,'  is 
well  founded,  and  ought  to  be  adhered  to ;  so  that  even  if  all  of  us 
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present  were  now  of  a  contrary  opinion,  saeh  must  be  the  delive-  20  jtn.  1836. 
ranee  of  the  Court.- 

Directed,  however,  as  we  all  were  by  the  House  of  Lords  to  have  Anstruther  and 
the  matter  of  law  deliberately  argued,  I  have^^  in  common  with  yoiir  Husband. 
Lordships,  paid  every  attention  to  the  able  arguments  of  counsel,  Qpinjon  of 
and  the  varioos  a«thort(ies  referred  to  by  them.     But,  so  far  from  Consulted 
being  shaken  in  *  the  opinion  I  had  formerly  entertained  upon  the    "  ^^ 
case,  I  have  been  more  and  more  confirmed  in  it  by  all  tliat  I  have 
heard  from  the  bar,  and  since  read  in  those  most  able  and  elaborate 
pleadings  that  have  been  laid  before  us  in  the  important  questiort, 
embracing  the  same  point  that  has  arisen  between  the  Marchioness 
of  Chandos  and  her  brother,  the  Marquis  of  Breadaibane,  relative 
-to  the  succession  of  their  late  father,  and  which  also  stands  for  judg- 
ment in  this  day's  roll. 

1  am  not  at  all  surprised  that  the  argument  for  Lady  Chandds 
has  attracted  the  marked  attention  of  the  Judges,  who  have  favour- 
ed the  Court  with  a  full  opinion  in  this  case,  because  it  does  con- 
tain a  most  masterly  and  satisfactory  examination  of  the  whole  prin- 
dples  of  law  that  are  applicable  to  this  question,  and  which  are  ei^- 
pounded  in  a  way  to  remove,  in  my  opinion,  all  room  for  doubt  or 
-hesitation  as  to  the  manner  in  which  it  ought  to  be  determined,  if 
the  law  of  Scotland  is  to  rule  the  decision. 

Concurring,  therefore,  as  I  most  entirely  do,  in  the  luminous  ex- 
position which  is  given  in  the  opinion  of  the  Lord  President,  and 
the  other  Judges  who  concur  and  subscribed  it  along  with  him,  1 
should  consider  it  as  an  unpardonable  and  useless  encroachment 
on  the  time  of  the  Court  were  I  to  attempt  to  state  in  more  imper- 
fect language  those  views  of  the  case  which  I  entertain,  and  which 
in  that  opinion  are  so  clearly  and  admirably  expressed. 

But  as  some  notion  seems  to  have  been  entertained,  that  in  pro- 
nouncing our  judgment  in  this  case  in  November  1833,  we  pro- 
'Ceeded  merely  upon  the  authority  of  the  case  of  Gilmour,  I  shall, 
in  my  own  vindication,  now  read  the  notes  of  the  opinion  which  I 
then  delivered,  as  deliberately  formed,  and  to  which  I  now  adhere 
in  every  respect,  after  all  the  investigation  that  the  ease  has  since 
undergone.  Those  notes,  which  are  now  before  me,  are  in  the  fol- 
lowing terms :  <  Upon  considering  these  cases,  in  which  the  Lord 

*  Ordinary  has  taken  this  cause  to  report,  (and  which  are  drawn 

*  with  great  ability,  and  particularly  that  on  the  pari  of  Mrs  An- 

*  struther,)  raising  the  question  whether  an  heir  of  tailzie,  who  is  at 

*  the  same  time  heir  of  line  of  the  deceased,  is  bound  to  collate  his 

*  interest  under  the  entail  before  he  can  claim  a  share  of  the  exe*^ 
*'  entry  of  the  decked,  as  one  of  his  next  of  kin,  I  have  formed  a 

*  most  satb&ctory  opinion,  that,  according  to  a  fair  review  of  the 
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wbole  aatborities  in  our  institutional  writers  and  decisioasy  thai 
question  must  be  answered  in  the  affirmative. 
<  The  question  indeed  was  so  fully  discussed,  both  hj  the  bar 
and  the  bench,  in  the  case  of  Gilmour  v»  Gilmour,  I8th  Decenb- 
ber  1809,  when  the  whole  train  of  authority  and  decision  was  most 
thoroughly  sifted,  and  a  most  elaborate  opinion  delivered  by  the 
late  Lord  Meadowbenk,  embracing  the  whole  kw  of  the  case, 
and  grappling  with  every  sort  of  distinction  that  could  be  drawn 
as  to  the  application  of  the  principle  of  the  judgment  which  was 
there  solemnly  and  unanimously  pronounced  against  the  heir  of 
tailzie  and  of  line  who  refused  to  collate,  that  it  appears  to  me 
wholly  unnecessary  to  enter  at  any  length  into  the  discussion. 
That  decision  has  not  been  altered  by  a  higher  tribunal :  no  ooa** 
trary  decision  has  since  been  pronounced,  but,  on  the  contrary, 
the  law>  as  there  expounded,  has  been  held  as  setded  and  finally 
fixed*  It  would  therefore  have  been  on  no  light  grounds,  and 
certainly  on  no  thin  or  fanciful  distinctions  as  to  the  drcumstanees 
of  particular  destinations  of  entails,  that  I,  for  one,  would  have 
been  disposed  to  depart  from  that  judgment 
«  But  upon  full  consideration,  however,  of  the  argument  in  those 
cases,  I  have  seen  no  reason  to  doubt  of  the  soundness  of  the  de* 
cision  in  the  case  of  Gilmour,  which  establishes  that  the  doctrine 
of  collation  does  attach  to  an  heir  of  entail,  and  who  is  also  heir  of 
line  of  the  deceased,  claiming,  as  one  of  the  nearest  of  kin,  a  share 
of  his  executry.  I  must  therefore  be  for  preferring  Mrs  Anstru<- 
ther  to  the  whole  fund  here  in  medio.' 
I  abstained  at  that  time  from  enlarging  more  on  the  grounds  of 
my  opinion,  because  I  held  then,  that  in  the  arguments  and  opinions 
in  the  report  of  the  case  of  Gilmour,  every  thing  was  to  be  found 
that  was  necessary  for  the  sound  decision  of  the  cause.  And  upon 
reconsidering  that  report,  with  the  admirable  opinion  of  tho  late 
Lord  Meadowbank,  in  which  the  Lord  President,  the  late  Lords 
Polkemmet,  Newton  and  Robertson  concurred,  not  to  mention  the 
high  authority  of  my  brother  on  my  right  hand,  (Lord  Glenlee,)  I 
do  maintain  that  there  are  to  be  found  in  it  the  basis  of  every  thing 
tiiat  has  since  been  urged  in  the  late  elaborate  discussion  of  the 
question,  taxed  as  the  abilities  of  the  bar  and  the  bench  have  been 
in  regard  to  it. 

If,  then,  a^case,  after  having  been  argued  by  the  first  counsel  at 
the  bar,  so  well  considered,  and  so  solemnly  determined  as  that  of 
Gilmour,  and  which  has  universally  been  ever  since  held  to  have 
settled  the  law  in  tiiat  department,  and  has  been  repeated,  as  it  oer^ 
tainly  was  by  us  in  the  case  of  Straiten,  as  I  find  from  my  note^ 
and  so  long  acted  upon  by  the  country  at  large,  is  to  be  departed 
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from  aod  oyertoniod,  merely  because  the  whole  Court  was  not  then  to  Jao.  lese. 
ooosnltedy  or  an  afiSrmation  of  it  pronounced  on  appeal,  it  may  well    ^-*t^^ 
be  asked,  where  is  there  security  for  any  of  the  le^  rights  of  the  AiattnithAr  and 
people  of  Scotland  JP  HusiMnd. 

Ijord  Glade^'-^X  am  one  of  the  number  of  the  Judges  who  eon-  q^^  of 
curred  in  the  decisbn  in  Oilmour'a  case ;  and  if  I  was  satisfied  of  Conioited 
the  soundness  of  that  decision  then,  I  am  still  more  so  now,  from   ^  ^^ 
the  able  argument  that  has  since  been  laid  before  us.    I  am  clear 
as  to  tlM  pf quriety  of  adhering  to  our  former  decision. 

Lmd  Meadowbanlu'^AA  I,  upon  a  former  occssioo,  stated  my 
lyinion,  it  would  be  a  waste  of  time  to  enter  into  the  matter  now. 
I  was  of  the  same  opinion  then  which  I  am  now,  concurring  in  that 
ddifered  by  the  Consulted  Judges ;  but  1  would  not  be  doing  jus^ 
tiee  to  the  profession  of  which  I  hare  been  a  member  for  so  many 
yean,  to  my  learned  friend  at  the  bar,  or  to  my  own  feelings,  if  I 
did  not  add,  that  I  never  read  a  more  able  and  satisfactory  atgu^- 
ment  than  that  contained  in  the  case  for  the  Marchioness  of  Chan- 
dos,  which,  upon  the  point  now  before  us,  is,  in  my  judgment,  quite 
unanswerable. 

Lofd  M$dwtfn.^^l  am  in  the  peculiar  situation  of  not  having  pre^ 
vioasly  bad  an  opportunity,  as  all  your  Lordships  have  had,  of  giv- 
ing any  opinion  in  this  case.  I  reported  it  at  once  from  the  Outer 
House,  without  even  hearing  counsel  in  the  cause,  as  I  was  told  it 
was  intended  to  argue  the  point  upon  principle,  to  contest  die  de- 
cision of  Little  Oilmour's  case,  and  call  for  a  judgment  in  the  last 
resort.  Your  Lordships,  along  with  my  predecessor  in  the  Inner 
House,  Lord  Cringletie,  pronounced  the  decision  which  was  ap- 
pealed from,  and  then  delivered  your  opinions.  When  the  case 
came  back  for  the  opinions  of  tbe  whole  Court,  I  had  in  the  mean- 
time become  a  member  of  the  Division,  and  not  being  one  of  the 
Consulted  Judges,  had  it  not  in  my  power  to  join  in  their  delibe^ 
rations,  nor  subscribe  their  opinion,  but  was  under  the  necessity  of 
studying  the  case,  and  forming  my  opinion  alone  and  unassisted  by 
those  mutual  consultations  whidi  take  place  on  these  occasions.  I 
accordingly  studied  the  case  in  the  vacation,  and  drew  up  my  opi- 
nion before  I  had  seen  the  opinion  of  the  Consulted  Judges,  or  even 
knew  of  their  unanimity.  Upon  seeing  that  opinion,  as  I  concur 
in  every  word  of  it,  I  was  much  inclined  to  content  myself  with 
simply  announcing  that  I  acquiesce  in  it ;  and  indeed  for  some  time 
I  had  determined  to  do  so ;  but,  on  farther  reflection,  lest  it  should 
be  supposed  that  1  assented  merely  from  the  weight  of  authority, 
without  due  consideration,  or  the  necessary  study  in  a  case  remit- 
•led  from  the  House  of  Lords  for  the  deliberate  opinion  of  the  whole 
Court,  I  am  induced  to  request  permission  to  occupy  somewhat  of 
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80  Jan.  1836.  your  time,  when  I  submit  the  opinion  I  have  come  to,  (and  I  aiH 

^^*V^    sorry  to  say  I  have  not  been  successful  in  making  it  a  brief  one,) 

Anstrutberand  ^^^'  ^  ^^^  patient  examination  of  the  authorities ;  and  I  only  hope^ 

Husband.         Seeing  I  profess  my  entire  assent  to  every  word  in  the  opinion  of 

the  greiit  majority  of  the  Consulted  Judges,  that  nothing  that  I  may 

say  shall  diminish  the  effect  which  that  opinion  ought  to  have  in 

the  ultimate  decision  of  this  case. 

The  parties  have,  in  their  pleadings,  discussed  at  some  leng^ 
the  origin  of  collation  between  heir  and  executor,  and  its  introduce 
tion  into  our  law.  But,  like  other  points  in  our  legal  antiquities, 
the  materials  for  elucidating  the  inquiry  are  few,  and  some  of  doubt* 
f ul  authenticity ;  and,  in  truth,  any  such  inquiry  is  of  little  practi- 
cbI  value  as  a  guide  for  the  decision  of  the  present  question,  nor  if 
it  were  hujus  loci  to  discuss  it,  am  I  competent  to  do  so ;  but  it 
may  reasonably  be  assumed  that  the  privilege  of  collation  is  a  con- 
sequence of  the  law  of  primogeniture,  and  that  primogeniture  was 
introduced  among  us  along  with  the  feudal  system.  We  may  con- 
jecture that  prior  to  this  the  Saxon  laws,  which  prevailed  in  the 
southern  district  of  Scotland,  were  gradually  introduced  into  other 
jMirts  of  the  country,  and  that  land  was  then  divided  equally  among 
the  sons,  to  the  exclusion  of  daughters,  as  it  was  in  England  by  the 
Anglo-Saxon  law.  The  feudal  law  did  not  exist  in  England  in  a 
complete  state  till  the  Conquest ;  and  it  was  probably  received  among 
us,  and  gradually  extended  throughout  the  country,  from  the  ex- 
ample of  our  neighbour ;  for  it  sprung  up  among  us  with  that  pe* 
.culiar  feature,  unknown  to  the  feudal  law  of  Lombardy  and  the 
.other  feudal  states  of  Europe,  which  had  been  adopted  in  Normandy, 
•and  transplanted  at  once  into  England, — the  law  of  primogeniture, 
by  which  the  eldest  son  succeeded  to  the  whole  feudum,  which  he 
•held  of  the  superior  for  the  performance  of  the  feudal  services,  to 
the  exclusion  of  the  other  sons  ;  Giannone  Inst,  di  Napoli^  L.  1 1, 
c  5,  $  1 ;  Craiff,  L.  ii.  D.  13,  §  31  ;  Hallam^  vol.  i.  p.  186,  197, 
201*  At  first  probably,  and  till  this  right  was  fully  recognised  as 
the.  privilege  of  the  eldest  son,  we  may  conjecture  that  what  is 
stated  to  be  consaetudo  in  burgis  Scotise  de  quo  non  extat  memo- 
xia  in  contrarium  was  the  rule  throughout  the  country  at  large,  that 
the  eldest  son  had  the  same  portion  of  the  moveable  goods  of  his 
fitther  as  the  other  children,  with  the  addition  of  the  heirship  move- 
ables ;  LL  Burff.^  c.  124,  125.  But  when  it  came  to  be  firmly  set- 
tled that  the  eldest  son  took  the  whole  heritage,  custom  seems  to 
have  introduced  it  as  a  reasonable  and  equitable  consequence,  (for 
.we  have  no  statute  either  for  the  one  or  the  other,)  that  the  move- 
ables became  the  portion  of  the  younger  children,  which,  it  will  be 
afterwards  seen,  came  to  be  the  rule  in  burghs  also ;  so  that  finally, 
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if  the  heir  was  named  executor,  he  was  considered  in  the'saikie  light  20  Jan.  1830. 
as  a  stranger,  and  had  the  privileges  of  such ;  Stair^  b.  Hi.  t  8.  $  58,>  '"'^V^^ 
As  with  U85  not  merely  the  landed  proprietor's  or  baron's  eldest  sod  AnstrutberaDd 
was  hu  heir,  but  the  beneficed  clergyman  and  the  burgess  enjoyed  Husband.  \ 
the  same  distinction,  it  would  probably  happen,  in  so  poor  a  country  o^jj^  of  > 
as  Scotland  was  in  ancient  times,  that  in  the  case  of  the  two  latter  Consulted 
classes,  rather  than  in  the  succession  of  the  baron,  the  eldest  son  "  ^^ 
would  sometimes  find  his  a  less  lucrative  succession  than  if  he  shared 
his  fiither's  succession  equally  with  the  younger  children.  To'  ob*^ 
▼iate  such  an  inequality,  the  doctrine  of  collation  was  introduced 
by  the  church  courts,  and  perhaps  first  in  the  succession  of  church- 
men, from  considerations  of  equity,  in  the  same  way  as  in  other  in-^ 
stances  they  adopted  rtiles  of  equity  to  soften  the  strict  provisions 
of  the  common  law;  for  the  churchmen,  in  their  judicial  capacity^ 
were  the  great  masters  of  equity  in  those  times.  Of  course,  the 
same  privilege  would  be  extended  to  heirs  of  barons  and  burgesses 
also ;  and  hence  it  came  to  be  a  rule  of  our  law,  that  the  heir,  being 
one  of  the  next  of  kin  also,  was  permitted,  in  the  case  of  intestate 
succession,  to  claim  an  equal  share  in  the  moveables,  provided  he 
contributed  or  collated  the  heritable  estate,  to  which  he  succeeded 
as  heir  to  his  father  or  predecessor,  to  whom  he  and  the  other  chilt 
dren  were  alike  next  of  kin,  and  in  which  estate  his  said  father  or 
predecessor  was  vested.  This  was  early  the  rule  with  us,  and  per«» 
haps  it  may  be  illustrated  by  referring  to  a  statute  of  Robert  III. 
c.  35,  in  an  analogous  case,  de  collatipne  bsereditatis  divisse  inter 
plures  sorores,  the  earliest  notice  of  the  term  collation,  I  believe,  in 
our  law.  The  discussion  related  to  the  division  of  heritage  among 
heirs-portioners,  where  a  daughter  had  got  a  portion-  of  land  from 
her  fiather  in  his  lifetime ;  and  as  collation  had  been  introduced  by 
the  church  courts  in  questions  witliin  their  cognisance,  that  is,  the 
moveable  succession,  and  was  merely  consuetudinary,  it  had  pro* 
bably  not  previously  occurred  to  be  considered  in  the  civil  court 
how  far  it  was  applicable  to  any  other  case.  The  controversy  aris- 
ing of  course  under  a  brieve  of  division,  was  therefore  referred  for 
determination  to  the  king,  who  thus  states  the  argument  for  the 
party  wishing  to  exclude  the  necessity  of  collation :  *  Quod  nou 

*  est  de  hsereditate  patris  sui ;  unde  pater  suus  non  fuit  saisitus 

*  tempore  mortis  susbw'  Hence  we  may  conclude  that  it  was  then 
admitted  law,  that  the  father  being  infeft  at  the  time  of  his  death, 
and  the  heir  then  taking  up  the  succession  from  him,  was  the  cri- 
terion which  rendered  the  heir  bound  to  collate  when  he  claimed  a 
share  of  the  moveables. 

But  the  obligation  to  collate  has  not  been  confined  to  the  heir  of 
line  when  he  takes  the  estate  by  service  in  that  character,  and  it  is 
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80  Jm.  idS6.  admitted,  tbat  to  obtain  a. share  of  ihe  moveable  enoeeMoii  with  tiie 
\^is/m/  ^^^f  „^2t  of  kiO)  the  heir  of  line  must  collate,  although  he  h<dda 
Anfetnithcr  and  ^^  estate  prsdceptione  hnreditatis,  or  as  disponee  mortis  can8a,  or 
Husband.  although  he  SQcceeds  in  virtue  of  an  unaltered  destination  by  the 
Opibion  of  ^^^  ^'  &  remote  ancestor,  or  under  a  marriage^contract.  It  is  con« 
Coosttitcd  tended,  however,  that  if  the  heir  of  line  succeeds  to,  and  takes  a 
"  ^''  strictly  entailed  estate,  he  can  daim  a  share  of  the  moveables  with-* 
out  being  obliged  to  collate,  on  the  ground  that  he  has  not  succeed* 
ed,  has  taken  nothing  by  the  death  of  his  predecessor,  but  succeeds 
by  the  will  of  a  remote  predecessor,  whose  heir  of  line  be  may  not 
be, — at  all  events  does  not  take  in  that  character.  For  it  is  said  to 
be  highly  anomalous  and  irreconcikible  with  any  sound  principley 
to  call  upon  one  who  takes  no  benefit  as  heir  of  line,  but  who  suo* 
eeeds  in  another  character  altc^ether,  to  bear  a  burden  applicable 
only  to  the  heir  of  line.  But  it  is  obvious  that  this  difficulty  does  nol 
affect  the  case  of  an  heir  under  a  strict  entail  alone ;  it  applies  equally 
to  the  case  of  an  heir-male  taking  the  estate  under  a  simple  destinftp 
tion.  He  also  takes  in  virtue  of  the  deed  of  the  original  grantor  of 
the  disposition :  he  owes  nothing  to  any  act  of  the  immediate  prede« 
cesser  to  whom  he  serves  heir,  and  it  may  be  equally  said  that  it  is 
in  form  only  that  he  can  be  considered  as  his  heir.  Yet,  as  already 
observed,  in  this  case  it  is  not  disputed  that  collation  applies.  It 
may  be  difficult  to  assign  a  sound  principle,  or  any  principle  at  all 
for  this ;  and  perhaps  we  must  rest  satisfied  with  the  fiict  itself,  and 
the  probable  reason  which  engrafted  it  upon  our  practice.  Mao* 
kenzie,  in  his  Treatise  on  Tailzies,  (Works,  ii.  488,)  says,  that  in 
the  noted  case  of  the  Earl  of  Callander  against  Lord  John  Hanul* 
ton,  ^  The  Lords  thought  that  the  heirs  of  tailzie  were  una  et  eadem 
^  persona  cum  defuncto,'  which  is  also  Craig's  opinion,  ( Lib.  2,  D.  1S» 
f  27,)  as  well  as  that  of  Stair  and  Erskine,  {Ersk.  iii.  8.51,)a8toa 
feudum  novum  sen  masculioum ;  and  accordingly,  on  this  principle^ 
it  was  held  that  <  heirs  of  tailzie  and  provision  are  liable  universally, 
*  in  suo  ordine,  for  the  debts  of  the  deceased,  and  not  barely  to  the 
^  extent  of  the  succession.'  Indeed,  with  our  feudal  notions  and 
preference  of  male  succession,  this  was  natural  enough.  In  the 
direct  line,  a  destination  to  heirs-male  gave  the  estate  to  the  heir 
of  line ;  and  even  when  it  carried  the  estate  past  the  heir  of  line, 
to  a  hflsres  &ctu8,  it  was  natural  enough  that  he  should  be  viewed 
jn  the  same  light  as  the  heir  he  had  euperseded.  Now,  this  being 
the  light  under  which  such  heirs  were  viewed,  when  it  happened 
that  there  was  no  heir  of  line  to  limit  and  qualify  the  effects  of  this 
universal  representation,  and  when  they  themselves  had  the  charac- 
ter of  heir  of  line,  and  would  have  taken  the  succession  as  sncht  i> 
it  at  all  to  be  wondered  at  that  they  should  have  been  Jield  liable  to 
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fidlil  this  eonditim  t»f  eoUation  in  fiiyour  of  the  younger  children!  80  Jan.  laae. 
if  tliejr  chimed  anjr  of  the  privileges  of  heir  of  line  ?    The  heir-    ^-'t'* 
male,  by  Bueoeeding  to  the  heritage,  is  excluded  from  any  share  of  A^Lnitherud 
the  moveables;  and  if  he  daims  a  share,  he  uses  a  privilege  compe*  Huftband. 
tent  to  him  as  heir  of  line ;  and  it  is  natural  that  this  should  be  sub*  opinioii  of 
ject  to  the  same  burden  as  in  the  case  of  one  having  the  character  Consulted 
of  heir  of  line  and  no  other;  and  the  drcumstance  mentioned  by   "  ^* 
Mackenzie,  (vol.  ii.  p.  484,)  that  <  tailzies  in  favour  of  heirs-male 
^are  now  more  ordinary  than  tailzies  in  favour  of  heirs  whatsomever/ 
probably  confirmed  our  Judges  in  applying  this  burden  in  the  case 
of  the  heir  of  line,  who  took  the  estate  not  in  that  character,  but  as 
heir-male  or  of  destination,  from  the  evident  hardship  upon  the 
younger  children,  if  Chey  were  obliged  to  surrender  a  portion  of 
dieir  scanty  funds  to  their  elder  brother,  who  was  already  amply 
provided  by  his  succession  to  the  whole  landed  property  of  their 
father.     But  whether  this  be  the  reason  or  not,  it  is  admitted  that 
eoUation  applies  to  the  case  of  an  heir  under  a  simple  destination 
to  heirs^male,  when  he  is  also  heir  of  line  and  one  of  the  next  of  kin. 

Now,  if,  instead  of  succeeding  under  such  a  deed,  the  heir  of  line 
succeeds  to  his  father  or  predecessor,  as  heir  under  an  entail,  which 
effectnally  prohibits  alienation  and  the  other  modes  of  disappoint- 
ing his  succession,  why  should  this  have  any  influence  on  the  pri- 
vil^^  of  the  younger  children  to  call  upon  the  heir  to  collate,  if  he 
ehums  a  share  of  the  moveable  succession  ? 

It  does  not  appear  that  when  the  act  1085  sanctioned  strict  en- 
tails, so  as  to  secure  the  estate  of  a  father  to  his  son  free  from  the 
ehdms  of  creditors  or  purchasers,  it  could  be  contemplated  that  it 
was  in  any  other  way  to  aflPect  the  interest  of  the  heir,  and  still  less 
of  the  younger  children,  either  to  deprive  the  heir  of  his  right  to 
participate  in  the  moveable  succession,  if  be  found  it  for  his  inte- 
rest to  do  so,  (NT,  on  the  other  hand,  to  authorise  him  to  daim  a 
share  without  collating  or  contributing,  if  not  the  estate  as  a  fee- 
dmple,  at  least  the  value  of  his  succession.  That  the  predecessor 
had  only  a  restricted  right  in  the  estate,  and  not  the  fullest  powers 
of  property  in  it,  does  not  deprive  him  of  the  character  of  proprie- 
tor:  he  is  vested  in  the  estate :  he  is  infeft  as  fiar,  and  not  as  life* 
renter :  his  right  in  it  can  be  adjudged  from  him  only  by  an  adju- 
dioatbn  of  the  lands  themselves,  not  of  his  life-interest  in  them  2 
on  his  death  they  fidl  into  the  state  of  his  hmreditas  jacens,  till  they, 
the  lands  themselves,  are  taken  out  of  it  by  the  service  of  the  heir 
to  him ;  and  the  heir  farther  proceeds  to  vest  himself  with  the  es- 
tate in  the  same  manner  as  if  it  were  an  estate  in  fee-simple,  that 
is,  by  service  to  the  person  last  infeft  In  so  fiir,  then,  as  the  heir 
takes  these  lands,  he  takes  them  by  succession  to  his  &ther  or  pre- 
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20  Jan.  1836i'dece88or,  to  whom  he  is  heir;  and  there  seems  to  be  no  prindple' 
^^V^^  for  any  distinction  as  to  collation  between  the  case  of  the  predeees-- 
Anstruther  and  ^^  having  the  power  of  disappointing  the  succession,  or  not  haWng 
Husband.  guch  po wer.  Collation  was  fully  rec<^ni8ed  when  the  proprietor 
Opinion  of  ^^^  ^^  ^^^^  power.  It  was  necessary,  even  in  1672,  to  provide 
CoDsiUted  that  the  superior  was  bound  to  receive  an  adjudger  as  vassal,  and  a 
"  ^^ '  voluntary  purchaser  could  not  compel  this  till  1748.  A  proprietor 
dying  minor  cannot  alienate  hb  estate,  and  the  heir  must  succeed, 
and  would  succeed  as  heir  of  investiture ;  it  may  be  in  virtue  of  the 
deed  of  a  remote  an<^estor,  whose  heir  of  line  he  may  not  be ;  yet 
collation  would  be  necessary  before  such  heir  could  claim  a  share  in 
the  moveable  succession  of  the  minor  with  the  other  next  of  kin. 
\  In  the  case  where  the  proprietor  might  hate  altered  the  destina* 
tion,  but  has  not  done  so,  it  does  not  seem  to  be  the  ground  why. 
collation  applies,  because  it  may  be  held  that  the  estate  comes  to 
the  heir  by  the  forbearance  or  implied  will  of  the  predecessor^ .  No. 
such  reason  is  assigned  in  any  of  our  law  books ;  and  the  law  haa 
not  said  that  the  heir  is  to  collate  only  what  devolves  upon  him  by. 
the  will  or  forbearance  of  his  predecessor ;  but  what  comes  to  him 
by  succession  on  the  predecessor's  death,  and  in  which  he  was 
vested,  what,  in  short,  <  he  succeeds  to  as  heir'  to  him. 
•  Hence  the  heir  claiming  the  moveables  may  not  be  the  heir  of 
line  of  the  original  vassal,  or  of  the  maker  of  the  destination,  or  of 
the  entail ;  it  is  enough  that  he  is  the  heir  of  line  of  the  person  last 
vested  with  the  estate,  and,  succeeding  to  him  as  heir  by  service, 
claims  to  share  his  moveables  with  the  other  next  of  kin.  For 
nothing  but  the  entailing  clauses  prevent  an  heir  of  entail  from  be- 
ing liable,  by  representation,  for  the  debts  of  the  preceding  heir ; 
and  if  the  ceremony  of  recording  be  omitted,  the  entailing  clauses 
will  not  protect  him  from  this  liability  to  the  creditors  of  the  pre- 
ceding heirs ;  Earl  of  Rosebery,  22d  June  1765 ;  at  least  in  valo*? 
rem  of  the  estate;  Baird,  15th  July  1766;  so  that  it  seems  of  no 
consequence  that  he  succeeds  independent  of  the  will  of  his  prede* 
cesser.  He  takes  in  the  character  of  his  heir,  and  must  be  liable  in 
that  character  as  his  representative,  wherever  the  entailing  clauses 
do  not  protect  him.  *      . 

It  must  not  be  supposed  that  any  difficulty  arises  from  the  cir-  " 
cumstance  that  the  Court  in  the  case  of  Baird,  16th  July  1766,  did 
not  hold  the  heir  of  tailzie  liable  universally,  but  only  in  valorem 
of  the  estate,  adopting  the  doubt  of  Dirleton  and  opinion  of  Steuart, 
instead  of  the  opinions  of  Craig,  Mackenzie,  Stair  and  Erskine; 
For  still  the  heir  of  tailzie,  when  effectually  fettered,  is  considered 
^  as  eadem  persona  cum  defuncto,  although  not  liable  universally, 

propeeding  on  Steuart's  view  of  his  character,  th^t  it  is  similar  to 
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Aat  of  an  heir  entered  cum  beneficio,  a  privilege  recentiy  intro-  20  Jan.  1836/ 
ineed  in  &yoar  of  lieirs,  the  estate  itself  being  held  equivalent'to    ^"^V^ 
die  inventory.     So  that  he  still  represents  his  predecessor  as  his  AMtnatherimd 
heir,  althongh  the  effect  of  the  representation  is  liorf ted ;  and  the  Hu&band. 
same  reason  exactly  appUes  in  this  case, .  for  making  sach  an  heir,  opinion  of 
who  is  also  heir  of  line,  collate,  as  if  the  representation  were  nni-  Consulted 
▼ersaL     His  representation  as  heir  still  affects  die  estate  which  he    "  ^^ 
is  called  iipon  to  collate,  although  it  does  not  go  beyond  it. 
I   In  tmth,  it  arises  from  the  View  of  this  character  of  an  heir  of 
entail  taken  by  our  law  that  the  clause  as  to  making  up  tides,  op- 
en declaring  an  irritancy  of  the  heir  by  contravention,  was  intro* 
duced  into  the  act  1685.     The  heir  pursuing  an  irritancy,  or  sue* 
ceeding  on  an  irritancy  being  declared  by  a  substitute,  although  he 
succeeds,  in  the  strictest  sense  of  the  word,  in  virtue  of  the  entail, 
and  neither  by  the  will  nor  forbearance  of  his  predecessor,  yet  if 
he  made,  op  tides  by  service  to  the  contravener,  which,  by  feudal 
Conns,'  he  must  have  done,  would  have  been  liable  for  bis  debts  and 
deeds  as  heir  served  to  him,  had  not  the  statute  authorised  him  to 
serve  to  the  person  last  infeft,  who  did  not  contravene.     There  was 
DO  other  mode  of  preventing  that  representation  and  its  conse<* 
quences,  incurred  by  an  heir  of  entail  serving  heir  to  his  prede- 
cessor in  virtue  of  the  original  deed  of  entail,  wfaeta  he  is  not  pro* 
lected  by  the  entailing  clauses.     Now,  what  is  die  protection  these 
daosea  were  either  intended,  or  can  possibly  be  supposed  to  afford 
to  the  heir?  They  are  to  protect  the  estate  from  the  claims  of  cre-^ 
ditors,  and  purchasers  or  disponees ;  and  how  can  they  then  be  ex* 
tended  so  as  to  affect  the  interest  of  the  younger  children,  and  de* 
prive  them  of  their  right  to  insist  on  the  heir  collating?  The  law 
must  always  favour  that  claim,  where  the  heir  is  insisting  to  share 
with  the  younger  children  that  from  which  bis  inheritance  as  heir 
excludes  him ;  and  the  entailing  clauses  are  in  no  respect  directed 
against  any  act  of  the  heir  necessary  for  fulfilling  this  condition  of 
collation.     Indeed,  in  applying  the  doctrine  of  collation  to  the  case 
of  an  entailed  estate,  I  have  never  thought  it  an  argument  of  any 
weight,  in  hb  favour  at  least,  that  an  heir  of  entail  cannot  collate 
or  contribute  the  estate  itself.     It  might  afford  a  good  objection 
against  his  participating  in  the  moveables,  since  he  could  not  fulfil 
die  requisite  condition  by  contributing  his  share  of  the  father's  suc- 
cession; but  surely  this  cannot  exempt  bim  from  collating  as  much 
as  he  can,  if  the  law  shall  hold  that  to  be  sufficient.     He  can  always 
contribute,  I  mil  not  say  his  life-interest  in  the  estate,  but  the  va- 
lue of  bis  succession,  the  yearly  rents ;  or,  on  the  principles  of  an- 
nuities, the  value  of  this  may  be  computed  at  once ;  and  to  call  up- 
on him  to  collate  this  value  is  giving  him  all  the  advantage  he  cait 
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80  Jtii.  1896.  okim  a$  taeeeeding  to  an  entailed  estate.  And  I  know  of  no  «af- 
^^V^  ficient  interest  in  the  younger  children  to  maintain  that  they  will 
AnstrutberftDd  ^^^  ^^  satisfied  with  this,  but  must  have  the  heritable  estate  carved 
HuskMnd.  out  into  portions  and  given  to  them.  In  trnth,  there  can  seldom 
be  any  practical  difficulty.  The  heir  has  as  little  occasion  to  com* 
municate  the  estate  itself  to  the  younger  children,  provided  he  eon^ 
tributes  its  value,  as  in  ancient  times  the  heir  of  a  feudum  or  bur-* 
gage  tenement  had.  The  heir  is  always  to  benefit,  otherwise  he  has 
no  interest  to  collate.  He  is  to  get  a  portion  of  the  moveables,  in 
addition  to  the  heritage;  so  the  collation  of  the  heritage  is  in  many, 
perhaps  in  most  oases,  effected  by  a  simple  arithmetical  computa- 
tion ;  and  there  can  scarcely  exist  any  interest  in  the  executors  to 
insist  on  an  actual  transference  of  any  portion  of  the  real  estate* 
TTutt  the  heir  will  retain  pro  tanto,  whether  he  can  alienate  it  or  not^ 
and  he  will  obtain  the  surplus  from  the  moveable  estate  to  make  his 
share  of  the  succession  equal  to  that  of  the  other  children. 

It  is  said,  and  it  is  true,  that  an  heir  of  entail  succeeds  by  the 
will  and  destination  of  the  maker  of  the  entail.  But  what  is  the 
entailer's  will?  Not  to  constitute  a  series  of  liferenters,  whose  in* 
terests  expire  at  their  death,  and  are  not  taken  up  and  inherited  by 
their  successors — ^who  are,  in  short,  independent  of  each  other,  and 
dependent  solely  on  himself.  The  law  of  Scotland  gives  no  such 
power  to  a  proprietor.  Wherever  there  is  a  liferent,  there  most 
be  a  fee  somewhere.  But  the  law  has  allowed  the  entailer,  and  his 
will  in  the  present  instance  has  been,  to  constitute  a  series  of  heirs, 
each  holding  the  fee  of  the  property  in  succession,  and  each  in  suo- 
cession  taking  it  by  service  as  heir  to  the  one  last  infeft,  and  of 
oourse  representing  him  in  every  act  and  deed  connected  with  th^ 
estate,  except  in  so  far  as  protected  by  the  entail.  In  succeeding^ 
therefore,  though  by  the  will  of  the  entailer  he  must  be  liable  to  all 
the  legal  consequences  of  the  exercise  of  that  will  in  his  fisivour,  he 
takes  up  the  fee  that  was  in  his  predecessor,  and  is  subject,  on  that 
account,  to  the  same  liabilities  as  any  other  heir  of  provision,  which 
the  prohibitions  of  the  entail  do  not  exclude.  Indeed,  if  it  be  not  in* 
herent  in  the  character  of  entailed  property  to  exclude  the  necessity 
of  collation,  I  do  not  know  how  an  entailer  could  proceed  if  he  wished 
to  exclude  this  condition,  and  yet  give  each  heir  in  succession  a 
share  along  with  the  other  next  of  kin  in  the  moveable  succession 
of  his  predecessor  in  the  estate.  He  could  no  doubt  prevent  any 
of  the  heirs  from  claiming  a  share  of  the  moveables,  because  be 
oould  make  it  a  condition  of  the  entail  that  no  heir  should  do  so ; 
but  how  could  he  provide  that  the  heir  might  share  in  the  move- 
ables without  collating  ?  These  moveables  are  not  his  estate,  and 
do  in  no  respect  belong  to  him,  so  as  to  entitle  him  to  regukte  the 
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SBoeettioii  10  tbenn.    They  are  the  property  of  the  deceasiog  heir,  so  Jan.  1898» 
may  hare  been  the  froits  of  his  industry  or  economy,  and  the  en« 
tuler  can  hare  no  power  over  them.     It  is  only  his  own  estatOi  the  Amtrutbtt  imd 
sneeesston  to  which  he  can  regulate  by  entailing  clauses.  Husband. 

It  has  been  further  argued,  that  in  this  question  the  Court  at-  opinion  of 
tends  more  to  substance  than  to  form,  and  that  in  form  only  it  can  Consulted 
be  said  that  an  entailed  estate  is  taken  up  as  the  estate  of  the  pre-  "  ^^' 
deeeesor  by  the  succeeding  hefar ;  and  in  proof  of  this  proposition, 
reference  is  made  to  the  case  of  lands  taken  prsBceptione  bmreditatis, 
which  must  be  ooUated,  although  they  were  given  by  disposition  in 
the  lifetime  of  the  father,  and  not  succeeded  to  as  heir.  But  this 
instance  seems  insufficient  to  prove  the  point  for  which  it  is  ad- 
doced.  The  very  name  shews  that  it  is  the  inheritance  of  the 
&ther  which  the  son  takes ;  that  he  gets  it  because  he  is  heir  to  it, 
and  would  succeed  to  it  at  his  &ther's  death.  Hence  he  is  liable 
to  his  fsther's  prior  creditors  for  its  value ;  and  most  justly  it  seems 
to  have  been  thought  as  unreasonable  that  the  rights  of  the  younger 
children  should  suffer  by  the  anticipated  right  of  the  heir,  as  those 
of  the  creditors  of  the  &ther :  or  that  the  eldest  son  should  get  quit 
of  bis  obligations  in  the  character  of  heir  in  affecting  the  interests 
of  the  younger  children,  while  it  is  regarded  with  creditors.  But 
can  a  stronger  proof  be  given  that  form  is,  in  this  matter,  at  least 
as  much  attended  to  as  substance,  when  it  is  founded  on  legal  prin* 
dple,  that  if  the  fiather  never  was  infeft,  although  he  may  have 
possessed  the  estate  for  twenty  or  thirty  years,  and  his  son  makes 
up  titles,  as  he  must  do,  to  the  person  last  infeft,  he  may  claim  a 
share  of  bis  &thePs  moveables,  without  collating  the  heritage  which 
be  did  not  take  by  feudal  forms,  as  an  inheritance  from  his  father; 
Spalding,  Dec  II.  1812,  in  1  BeH,  102. 

The  applicadon  of  the  principles  on  which  collation  rests  to  the 
succession  of  an  entailed  estate  did  not  demand  the  consideration 
of  the  Court  till  the  case  of  Little  Oilmour.  It  could  only  occur 
after  the  act  1685,  and  it  obviously  must  happen  but  in  rare  in* 
stances  that  it  can  be  for  the  interest  of  such  an  heir  to  collate.  I 
ponceive  that  in  that  decision  the  rules  which  had  been  observed  in 
analogous  cases  with  great  consistency  were  correctiy  followed  out, 
and  I  have  already  anticipated  the  grounds  on  which  this  opinion  is 
founded. 

The  cases  on  collation  are  not  numerous  in  our  hiw  books.  We 
are  not  to  look  for  them  at  first  among  the  records  of  our  civil  courts, 
Bor  perhaps  in  the  earliest  institutes  of  our  civil  law ;  for  this  mat* 
ttr,  at  an  early  period,  fell  under  the  cognisance  of  the  ecclesiasti- 
eal  oonrts.  Without  laying  much,  stress  on  the  passage  quoted 
from  the  Beg.  Mq.  in  the  case  of  Mrs  A,  it  appears  from  the  laws 
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SD  Jan.  1836.  of  William,  c.  22,  that  the  church  had  then  a  jurisdiction  as  to  tes-* 

^"^V^^    taments  and  intestate  succession ;  and  in  the  canons  of  the  Scottish 

l»^lb^^d  Church,  c.  50,  enacted  in  1242,  {Haile$,  vol.  iii.  p.  192,)  among 

Husband.        Other  delinquents  directed  to  be  excommunicated  are  ^  impedientes- 

<  ordinarios,  quominus  de  bonis  ipsorum  decedentium  ab  intestato, 

^  SECUNDUM   CONSUETCDINEM  ECCLESIJB   SCOTICANJB,   HtC  Valcant 

^  ordbare ;'  Hailesy  vol.  iii.  p.  249.     And  in  a  provincial  council, 
held  at  Perth  in  1420,  the  clergy  of  each  diocese  were  required  to 
report  on  oath  what  was  the  practice  as  to  the  confirmation  of  testa- 
mients ;  when  they  unanimously  reported,  <  that  the  bbhops  had 
*'  been  in  the  constant  practice  of  confirming  testaments,  and  of 
*  naming  executors  to  those  who  died  intestate ;'  and  then  the  order 
of  procedure  and  distribution  is  set  forth.     This  uniformity  shews 
a  well-established  practice  proceeding  from  an  authoritative  source, 
and  referring  to  ancient  practice.     The  doctrine  of  collation  was 
fully  established  in  these  ancient  times ;  but  the  destruction  of  the 
records  of  our  ecclesiastical  courts  at  the  tumultuous  period  of  the 
Reformation  leaves  little  hope  for  much  information  from  that  quar- 
ter.    I  know  of  one  such  record  only  which  has  been  preserved, 
the  volume  of  decrees  of  the  official  of  St  Andrew's  for  the  Arch- 
deaconry of  Lothian,  from  1500  to  1551 ;  but  I  do  not  know  if  it 
throws  any  light  on  this  question,  whether  the  vassal  ever  object- 
ed to  collate  his  feu,  when  the  predecessor  had  as  little  power  to 
alienate  it  as  in  the  case  of  a  strictly  entailed  estate,  and  when 
the  heir  succeeded  in  virtue  of  the  grant  of  the  superior,  the  ori- 
ginal granter.     It  appears,  however,  by  the  case  of  Law  in  Bal- 
four, that  this  doctrine  was  at  some  early  period  firmly  fixed  in 
pur  practice*    It  struck  me  as  singular  that  this  question  should 
have  arisen  and  been  decided  at  this  time  in  the  civil  court,  and 
it  seemed  as  if  collation  only  required  the  heirship  moveables  to 
be  collated.    But  these  points  were  cleared  up  on  examining  the 
decree  itself.     It  appears  that  the  parties  interested  in  the  succes*^ 
sion  of  Steven  Law,  a  burgess  of  Edinburgh — that  is,  the  widow, 
two.  sons,  and  a  daughter — had  entered  into  a  reference  to  arbiters, 
who  pronounced  an  award,  estimating  the  property  at  a  certain 
amount,  and  assigning  certain  sums  to  the  widow  and  each  of  the 
three  children,  as  their  portions  of  the  succession.     Some  years  af- 
terwards, the  younger  son,  Alexander,  designed  writer  to  the  sig- 
net, raises  a  process  of  reduction  of  this  award,  citing  as  a  defender 
Andrew,  the  son  and  heir  of  Robert,  who  was  the  eldest  son  and 
heir  of  St^eveo,  complaining  of  the  award  on  the  head  of  minority 
and  lesion,  and  .craving  to  have  it  set  aside,  and  that  the  defender 
should  be  decerned  by  the  Court  to  pay  the  sum  he  claimed  as  his 
proper  share  of  his  father's  succession.    The  reduction  was  of  course 
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raised  in  the  civil  court,  the  eeclesiastical  court  not  being  ^mpe-  SO  J«d.  I8d& 
tent  to  reduce  an  award  or  decree-arbitral.     The  minority  Is. stated    ^^'^V^ 
to  be^  and  is  so  found  by  the  Court,  that  at  the  time  of  the  reference  >^||s^utherfi!nd 
and  award  *  Alexander  was  a  pupil  proximus  infantise  of  nine  or  Husband. 
<  ten  years,  and  had  na  tutor  .or  curator,  .whereby  he  had  na  per^  oiiinion  of  - 
*  soun  nor  power  to  transact ;'  and  the  lesion  is  made  out,  because  Consulted    .• 
the  arbiters  had  undervalued  the  property ;  and  further,  had  given    "  ^^  ' 
a  portion  of  the  moveables  to  the  eldest  son,  who  had  succeeded  as 
heir.   .  The  defender  did  not  dispute  the  law  of  collation  as :  here 
laid  down, — evidently  holding  it  unquestionable, — just  as  little  as  he 
did  the  plea  of  minority ;  but  he  pleaded  this  defence  against  the 
application  of  the  doctrine  in  this  particular  case,  that  at  the  Ume 
of  his  father's  death  he  was  not  the  heir,  as  he  had  an  elder  brother 
at  the  time ;  but  the  answer  was  held  satisfactory,  that  this  eldest 
son  died  soon  after  his  father,  before  he  had  entered  heir  to  his  fa- 
ther, or  got  sasine  of  his  lands,  or  received  heirship,  and  further^ 
died  before  the  goods  were  divided,  so  that  Robert  came  to  be  heir 
to  his  fieither  when  the  children  took  up  the  succession,  and  it  .was 
therefore  held  that  he  could  not  claim  a  share. in  the  moveable buc- 
eeamon  without  collating  his  father's  lands.     This  is  the  subject  of 
the  decision  reported  by  Maitland,  then  a  Judge  on  the  bench,  IStk 
July  1553,  and  24th  April  1554,  M.  P.  2365.     The  decree  bears 
accordingly  that  the  award  was  set  aside  on  this  ground,  that  the 
4hird  part  of  the  free  funds  should  have  been  divided  into  two  shares 
only,  because  for  four  years  before  Robert  was  heir  and  successor 
to  his  father,  and  *  enterit  to  his  landis,  heritages,  and- airship  guidis, 
'  and  therefor,  be  the  laucbfuU  consuetude  and  use  of  our  said  burgh 
'  of  Edinburgh,  lauchfullie  and  continuewallie  observit  and  kepit 
( past  memor  of  man,  burges  airis  of  the  samen  aucht  nought  to 

<  half  ony  barnis  part  of  geir  nor  falls  thame  by  (besides)  thair  air- 
'  schip  guidis  and  heritage,  without  thai  wald  renunce  the  samen, 

<  and  cast  it  in,  and  concur  with  the  remanent  of  the  barnis  equallie 

<  thereintilL'  The  award  is  set  aside  on  these  grounds ;  but  the 
Court  does  not  proceed  with  the  adjustment  of  the  pursuers'.  claimSf 
— that  belonged  to  the  ecclesiastical  court, — but  ^  assoilzies  the  de- 

*  fender,  and  decerns  her  (the  cause  had  been  transferred  against  the 

*  sister  of  the  original  defender)  quyte  therfra  as  it  is  now  libellit) 

<  reserving  to  the  pursuer  his  action  for  persute  therof  before  quhat* 

*  sumever  judge  he  pleases,  as  accords  of  law.' 

The  examination  of  this  decree  is  valuable,  because  it  shews  that 
this  matter  was  still  within  the  province  of  the  ecclesiastical  court, 
•and  accounts  for  the  few  notices  of  this  doctrine  Jn  our  civil  courts; 
and  it  is  a  declaration  of  the  law  past  memory  of  man,  that  in  the 
•^ase  of  the  heir  of  a  burgess,  he  was  excluded  fromja  share  of  the 
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flOJtti.  1880.  moveable  succession^  unless  he  collated  not  merely  the  heirship 

goods,  but  the  lands  and  heritage  also  <  to  the  which  he  suoceedtt 

Antiruther  and  *  ^^^^  ^®  deceis  of  the  said  umquhile  Stevin,  his  fiither/     (How 

Husband.        Balfoor  has  omitted  to  notice  that  the  heir  must  collate  lands  as 

Opinion  of     ^^1'  ^  *  airship  guids'  I  know  not.     Maitland  includes  both,  id 

Consulted       terms  of  the  decree  itself.)     This  description  of  the  succession  t6 

"  ^^  the  heritage,  which  infers  the  necessity  of  collation,  is  important, 

when  it  is  considered  that  the  heir  making  up  dtles  more  burgi  in 

fact  takes  the  subject  in  virtue  of  the  original  grant,  but  still  he 

succeeds  through  the  decease  of  his  father. 

But  the  decision  would  be  still  more  important  in  the  present 
case  if  a  burgess  at  that  time  had  not  the  power  of  alienating  his 
heritage,  except  of  his  own  acquisition,  unless  of  necessity  for  debt^ 
after  offering  it  to  his  nearest  heirs,  and  when  the  necessity  was 
proved  before  twelve  of  his  neighbours.  This  was  once  the  law 
even  as  remodelled  in  1395,  {LI  Burg.  c.  45,  125) ;  but  I  wilt  not 
take  upon  me  to  say,  because  I  do  not  know  the  ftict  historically^ 
that  this  continued  to  be  observed  down  to  1520,  the  period  of 
Steven  Law's  death. 

As  collation  was  originally  consuetudinary,  and  introduced  by 
no  statute,  and  as  the  question  occurred  relative  to  the  successioil 
of  a  burgess  of  Edinburgh,  the  pleading  of  the  successful  party  in 
the  case  of  Law  most  correctly  founds  upon  this  doctrine  as  a  coo* 
suetude  of  this  burgh.  This  was  ail  that  was  necessary.  But  the 
notice  of  this  decision,  both  by  Balfour  and  Maitland,  contemporary 
lawyers  of  the  highest  character,  (the  latter  then  a  Judge  on  the 
Bench,  the  other  eminently  qualified  for  the  task  for  which  he  waS 
selected,  of  drawing  up,  or  superintending  the  drawing  up^  the 
Practicks,  or  digest  of  our  law,  by  having  been  o£Bcial  of  LothiaA 
before  the  Reformation,  and  one  of  the  first  Commissaries  of  Edin* 
burgh  after  it,  also  a  Judge  of  the  Session,  and  finally  its  Presi- 
dent,) shews  that  both  these  lawyers  recorded  this  decision  to  sanc^ 
tion  the  doctrine  of  collation,  which  they  then  recognised  as  a  ge^ 
neral  rule  of  the  law  of  Scotland. 

If,  a  century  afterwards,  Dirleton,  v.  Collation,  really  seriously 
doubted  whether  the  heir  was  bound  to  collate  more  than  the  heii^ 
ship  moveables,  (and  he  may  have  been  misled  by  the  way  in  which 
the  case  of  Law  is  given  in  Balfour,)  these  doubts  mast  have  been 
speedily  resolved  by  the  discussion  this  subject  underwent  in  the 
cases  of  Buccleugh,  1677,and  Murray,  1678;  and  Mackenzie,  Stair, 
Steuart,  Bankton  and  Erskine  distinctly  announce  the  doctrine  of 
collation  as  we  now  hold  it;  and  in  truth,  we  may  safely  rest  the 
law  of  collation  upon  the  authority  of  their  opinions,  and  the  deci- 
sions of  the  Court  pronounced  in  their  time  and  since,  which  are 
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Bogularly  nnifonn  and  considtent^ — a  very  sufficient  foundation  for  80  Jan*  1899. 
any  doctrine  of  our  common  law, — without  seeking  the  aid  of  any    ^""^V**^ 
more  ancient  authority.  a^^t  !^d 

For,  as  to  the  opinion  of  Mr  Erskine,  iii.  9.  8,  where  he  says  it  Husband. 
is  only  the  legal  heir,  or  the  heir  ab  intestato,  who  is  obliged  to  col-  opini^  of 
late  the  heritage,  I  am  inclined  to  think  his  meaning  has  been  mis^  Consulted 
understood.  It  may  not  be  very  clearly  expressed,  for  the  work  was  "  ^^ 
posthumous,  and  did  not  receive  the  learned  author's  last  corrections; 
but  it  seems  to  me  that  he  means  only  that  it  is  the  heir  alioqui  suo- 
cessoros  who  is  bound  to  collate,  which  is  quite  true ;  and  he  does 
not  say  that  the  heir-at-law,  or  he  who  would  be  heir  ab  intestato 
if  there  were  no  destination,  would  be  relieved  from  the  necessity 
^  collating  if  he  takes  by  virtue  of  a  destination.  Indeed,  if  thb 
passage  is  construed  in  the  way  attempted  to  be  done,  it  would  ex- 
.dude  from  collation  all  estates  under  an  investiture,  even  to  heirs 
whatsoever.  This  certainly  is  not  the  law  he  lays  down.  He  then 
contrasts  the  case  of  an  heir  with  the  case  of  heirs-portioners,  who, 
in  relation  to  the  moveables,  are  altogether  in  a  different  situation 
from  an  heir  succeeding  either  at  law  or  by  destination  to  the  heri- 
tage, for  the  moveable  estate,  *  by  legal  succession,  descends  equally 
<  to  all  the  daughters ;'  and  if  die  father  settles  his  landed  estate 
upon  the  eldest  daughter,  having  full  power  so  to  do,  she  takes  it 
in  virtue  of  that  settlement,  without  affecting  in  the  smallest  degree 
her  legal  claim  to  share  the  moveables  with  her  younger  sisters. 
The  case  of  the  heir  is  quite  different,  because  he  has  no  legal  title 
to  the  moveables  if  he  takes  the  landed  estate,  unless  he  collate. 
I  admit,  hoixrever,  that  Mr  Erskine's  opinion  in  the  same  section  has 
not  been  adopted  by  the  Court,  where  he  says  that  the  son  should 
hare  the  same  privilege  that  his  father  would  have  had ;  but  ft  is 
there  only  that  he  seems  to  have  given  an  erroneous  opinion  on  a 
ease  which  had  not  then  occurred.  But  even  were  it  true  that  Mt 
Erskine's  opinion  was  as  has  been  supposed,  however  high  I  rate 
the  opinion  of  that  learned  author,  I  am  not  inclined,  on  a  point  of 
law  which  bad  not  then  occurred  for  decision,  to  put  it  in  competi- 
•lion  with  that  of  the  late  Lord  Meadowbank,  and  first  Lord  Newton, 
(I  speak  only  de  mortuis,)  when  called  upon  to  consider  and  adju- 
dicate the  very  case. 

I  have  no  intention  of  g<ung  farther  into  the  decisions  as  to  col- 
lation. I  have  already  observed  that  they  are  uniform  and  consis- 
tent, and  they  support  this  proposition,  that  an  heir  of  provision  or 
tailzie,  being  also  heir  of  line  of  the  preceding  heir,  can  claim  a 
share  of  the  moveables  with  the  other  next  of  kin  only  by  collating 
that  estate  which  would  have  devolved  upon  him,  which  he  would 
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i^  Jan.  I83e.  have  taken  as  heir-at-law,  and  to  which  the  deed  proriding  it  to 

^^•^'V^^.  him  has  only  more  effectually  secured  his  succession. 
AnftruSe^'  ^  "^^^^^^^  ^^^^ '»  England  there  is  something  like  this  doctrine 
and  Husband,  of  coUation  among  co-parceners  at  common  law,  and  in  the  case  of 
Opinion  of  ^o^cable  succession  by  the  statute  of  distributions ;  and  that  the 
Consulted  ^liccession  to  an  estate-tail  is  not,  in  this  matter,  attended  with  the 
same  consequences  as  with  us;  {Blackstone^  vol.  ii.  p.  191  and  517.) 
There  may  be  sufficient  reasons  in  the  varying  circumstances  of  the 
two  countries,  why  the  burdens  under  which  the  heir  is  entitled  to 
share  in  the  moveable  succession  should  not  be  the  same  in  both  ; 
and  in  the  different  distribution  of  wealth  in  the  two  countries  per- 
haps it  may  not  be  difficult  to  find  a  solid  reason  for  this  difference. 
'But  be  this  as  it  may,  and  even  if  the  distinction  were  purely  arbi- 
trary, it  is  of  much  more  consequence  that  the  rules  of  succession 
should  be  fixed,  Hnd  steadily  adhered  to  when  once  deliberately  laid 
;down,  than  tliat  in  all  respects  they  should  be  assimilated  in  the  two 
countries :  And,  upOn  the  whole,  it  appears  to  me  that  the  applicas 
tion  of  the  doctrine  of  collation  in  the  case  of  an  entailed  estate^  was 
correctly  made  according  to  the  principles  of  our  law,  when  the 
question  occurred  in  the  case  of  the  succession  of  Mr  Little  Gilmour ; 
and  that  it  could  not  be  deviated  from  now,  without  adopting  a  view 
of  the  character  of  a  proprietor  of  ah  entailed  estate  totally  different 
from  what  is  recognised  by  our  law,  and  unnecessarily  aggravating 
the  inequality  which  the  law  of  primogeniture  has  introduced  among 
us  against  the  interests  of  the  younger  children. 


JudgmenL 


The  Cowt  pronounced  the  following  interlocutor,  repeating  their 
former  j  udgmen  t : 

*  The  Lords,  in  pursuance  of  the  order  of  the  House  of  Lords, 
.^  having  heard  counsel  in  presence  of  the  whole  Court,  having  ob- 
^  tained  the  opinions  of  the  Consulted  Judges,  and  having  resumed 
'^  consideration  of  the  case,  find,  that  the  claimant  and  petitioner,  Sir 
,<  Windham  Carmichael  Anstruther,  Baronet,  cannot  claim  any  share 
<  in  the  executry  of  the  late  Sir  John  Carmichael  Anstruther,  with- 
^  out  previously  collating  the  heritage  to  which,  as  heir  of  Sir  John, 
.*  he  has  succeeded ;  find  Mrs  Marion  Anstruther  and  her  husband 
*  entitled  to  the  expenses  of  process ;  and  remit  to  Lord  Jeffrey,  as 
>  Ordinary,  in  place  of  Lord  Medwyn,  to  proceed  accordingly/ 


.Ix>rd  Ordinary,  Medwyn,  For  Sir  W.  C,  Anstruther,  Rulkerfurd,  Anderton.  For 
Mrs  Anstruther,  Dean  of  Fac.  fHoj}e,J  ITeay,  H,  Bruce*  Xer  J  Dickson,  W.S. 
and  Hunter,  Campbell  ff  Cathcari,  W.  S.  T,  Clerk. 

R. 
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SECOND  DIVISION. 

No.  LVIIL  20/A  January  1836. 

JAMES,  VISCOUNT  MAITLAND,  akd  Others,  (Trustees 

OF  THE  Marquess  of  Breadalbane,) 

against 

The  marquis  and  MARCHIONESS  op  CHANDOS  and 

Others. 

Legitim.  —  Implied  Discharge  and  Renunciation. —  The 
daughter  of  a  Scotch  nobleman^  on  her  marriage  with  the  son  of  an 
English  nobleman^  executed  a  contract  of  marriage  conceived  in  the 
English  form  ;^-found^  (1.)  That  she  had  not  thereby  discharged  or 
renounced  her  right  to  legitim  ;  (2.)  That  a^  she  was  the  only  younger 
child  of  her  father  who  had  not  renounced  the  right  of  legitim,  her 
claim  extended  over  one-third  of  his  free  moveable  estate  ;  and  that 
it  was  not  to  be  reduced  in  amount  by  imputing  thereto  any  sums 
provided  to  her  by  her  father  in  said  contract. 

Collation.— Tailzie. — Heir  and  Executor. — The  Court  re* 
peated  their  opinion  and  decision  to  the  same  effect  as  in  the  preceding 
case  of  Anstruther,  of  this  date. 

The  late  John,  Marquess  of  Breadalbane,  died  in  1834.  He  left  a  Narrative. 
widow,  the  Dowager  Marchioness,  and  issue,  an  only  son,  the  pre* 
sent  Marquess,  and  two  daughters,  Mary,  Marchioness  of  Cbandos, 
and  Lady  Elizabeth,  married  to  Sir  John  Pringle,  Bart.  He  left  a 
large  succession  both  in  heritage  and  moveables.  The  heritable 
estate  he  had  held  principally  under  strict  entail,  but  partly  in  fee 
simple.    The  moveable  estate  amounted  to  about  L.400,000. 

Upon  the  death  of  his  father  in  1834,  the  present  Marquess  suc- 
ceeded to  the  whole  of  the  entailed  estates.  The  rest  of  the  suc- 
cession, consisting  of  unentailed  heritable  estates,  and  the  whole 
personal  property,  were  vested  in  Lord  Maitland  and  others,  the 
trustees  nominated  in  certain  testamentary  deeds  executed  by  the 
late  Marquess.  The  trustees  brought  this  process  of  multiplepoind- 
ing,  in  order  that  the  respective  rights  of  the  parties  interested  in 
the  moveable  succession  might  be  ascertained.  The  claimants  were 
the  trustees  themselves,  the  Dowager  Marchioness,  the  present 
Marquess  of  Breadalbane,  the  Marchioness  of  Chandos,  and  Lady 
Elizabeth  Pringle. 

As  th^re  had  been  no  antenuptial  contract  executed  by  the  late 
Marquess  of  Breadalbane,  the  Marchioness  claimed,  without  dis* 

VOL.  XI,  s 
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20  Jan.  1896.  pote,  her  terce  of  the  unentailed  estate,  and  jus  relictae,  extend- 
^"•V^    ing  over  a  third  part  of  the  free  moveable  estate  of  her  late  hus- 

Viscount  Mait-  i_    j 
land  and  0»""- 

Others  v.  Mar-       The  principal  point  argued  in  the  cases  ordered  by  the  Lord  Or- 
cWoiwss  of  "*  dinary,  and  now  disposed  of  by  the  Court,  related  to  Lady  Chandos* 
cinndos  and     claim  to  legitim.     The  present  Marquess  took  the  entailed  estates 
^^  and  certain  special  bequests.    Lady  Elizabeth  Pringle  had  express- 

ly renounced  all  claim  to  legitim,  in  consideration  of  certain  pro- 
visions in  her  marriage-contract 

Lady  Chan-  Lady  Chandos  claimed  the  whole  fund  falling  under  the  deno- 
whole  legidm.  mination  of  legitim,  on  the  ground  that  she  was  the  only  child  of 
her  iather  who  had  not  renounced  or  discharged  her  right  of  legi- 
tim.  Her  claim  rested  upon  the  legal  effect  to  be  given  to  the 
deed  of  settlement  executed  upon  her  marriage  to  the  Marquis 
of  Chandos  in  1819.  This  settlement  was  prepared  and  executed 
in  the  English  form  of  an  indenture,  to  which  the  Duke  (tlien  Mar- 
quis) of  Buckingham,  father  of  Lord  Chandos,  (then  Earl  Tem- 
ple,) and  the  late  Marquess  (then  Earl)  of  Breadalbane,  were  also 
parties.  By  this  indenture  valuable  interests  were,  by  Lord  Chan- 
dos and  his  father,  secured  to  Lady  Chandos  and  to  her  issue  in  the 
proposed  marriage.  Inter  alia,  her  Ladyship  was  provided,  out  of 
the  family  estates  then  and  still  belonging  to  the  Duke  of  Buck- 
ingham, in  an  annuity  which  was  to  vary  in  certain  events  from 
L.2500  to  L.dOOO.  This  last  provision  was,  by  an  express  clause 
in  the  deed,  declared  to  be  in  full  of  all  Lady  Chandos'  legal  rights 
as  a  widow  by  the  law  of  England. 

The  deed  contained  these  clauses :  *  And  whereas,  a  marriage  is 

*  intended  to  be  had  and  solemnized  between  Richard  Plantagenet, 

<  Elarl  Temple,  and  Lady  Mary  Campbell :  And  whereas,  upon 
^  the  treaty  for  the  intended  marriage,  John,  Earl  of  Breadal- 

*  bane,  agreed  that  he  would  pay  or  secure  the  sum  of  L.dO,000,  as 
^  the  portion  or  fortune  of  Lady  Mary  Campbell,  in  the  manner 

<  herein-after  mentioned,  (that  is  to  say,)  the  sum  of  L.10,000,  part 

<  thereof,  to  be  paid  on  or  before  the  solemnization  of  the  intended 

<  marriage;  the  farther  sum  of  L.  10,000  to  be  paid  at  the  expira*^ 
^  tion  of  eighteen  calendar  months  from  the  day  of  the  solemniza^ 

*  tion  of  the  marriage,  and  to  carry  interest  in  the  meantime  at 

*  the  rate  of  5  per  cent  per  annum ;  and  the  remaining  sum  of 

*  L.10,000  to  be  paid  within  six  calendar  months  next  after  the  de<^ 

*  cease  of  John,  Earl  of  Breadalbane,  with  interest  irom  the  day 

<  of  his  decease  :'  And  it  was  agreed '  that  the  Marquis  of  Bucking- 

<  ham  should  receive  from  the  Earl  of  Breadalbane  the  two  sums 

<  of  L.10,000  and  L.10,000  first  and  secondly  herein-before.men- 
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tioned,  together  with  the  interest  of  the  sum  of  L.  1 0,000  secondly  SO  JTad.  183G; 
herein-before  mentioned,  from  the  day  of  the  solemnization  of  the     ^*«^v*^ 
intended  marriage ;  and,  in  consideration  thereof,  should  enter  into  la^^illld      ^ 
such  covenant  as  is  herein-after  contained,  for  the  payment  of  Others  v.  Mar- 
the  sum  of  L. 20,000  within  two  years  i^ter  the  solemnization  of  the  chioiie»  of  ^' 
intended  marriage,  and  to  pay  interest  for  the  same  in  the  mean  Chandos  and 
time,  and  that  the  sum  of  L.20,000,  and  the  interest  thereof,  should  ^^''^'^ 
be  further  secured  in  the  manner  herein-after  expressed :  And  Ladj  Cbao- 
it  was  agreed  that  the  sum  of  L.20,000,  so  to  be  covenanted  t"ole  tegUim. 
to  be  paid  by  the  Marquis  of  Buckingham,   and  the  sum  of 
L.  10,000,  the  residue  of  the  portion  of  L.30,000,  to  be  secured 
by  the  bond  of  John,  Earl  of  Breadalbane,  and  to  be  payable  after 
his  decease,  and  the  several  securities  for  the  same,  should  be  vested 
in  George  Neville  and  John,  Viscount  Olenorchy,  their  executors, 
administrators  and  assignees,  upon,  and  for  such  trusts,  intents  and 
purposes,  and  with  and  under  and  subject  to  such  powers,  provi'- 
sions,  limitations,  declarations  and  agreements  as  are  herein*after 
declared,  expressed  and  contained,  of  and  concerning  the  same: 
And  in  further  consideration  of  the  intended  marriage,  and  also 
of  the  portion  or  fortune  of  Lady  Mary  Campbell,  the  Marquis 
of  Budcingham,  and  Richard  Plantagenet,  Earl  Temple,  proposed 
and  agreed  to  settle  and  assign  the  said  several  manors  or  lordships. 
<  And  whereas,  in  part  performance  of  the  agreement  on  the  part 
of  the  Earl  of  Breadalbane,  the  said  Earl  hath  paid  to  the  Mar^* 
quis  of  Buckingham,  upon  the  day  of  the  date  of  these  presentsr, 
the  sum  of  L.10,000  of  lawful  money  of  Great  Britain,  and  by 
his  bond  or  obligation  in  writing,  under  his  hand  and  seal,  in  the 
penal  sum  of  L.20,000,  bearing  even  date  with  these  present?, 
the  same  Earl  hath  secured  to  the  Marquis  of  Buckingham,  his 
executors,  administrators  and  assigns,  the  payment  of  the  sum  of 
L.10,000  of  like  lawful  money  of  Great  Britain,  at  the  expiratioh 
of  eighteen  calendar  months  from  the  day  of  the  date  of  the  same 
bond,  with  interest  in  the  mean  time  at  the  rate  of  L.5  per  cent, 
per  annum,  payable  half-yearly,  as  therein  mentioned :  And  the 
Earl  of  Breadalbane  hath  also  given  and  executed  another  bond 
or  obligation  in  writing,  under  his  hand  and  seal,  bearing  even 
date  with  these  presents,  whereby  he  has  become  bound  to  George 
Neville  and  John,  Viscount  Glenorchy,  tlieir  executors,  admini- 
^  strators  and  assigns,  in  the  penal  sum  of  L.20,000,  subject  to  a 
^  condition  there  under  written,  for  making  void  the  same,  on  pay- 
'ment  of  the  sum  of  L.10,000  of  like  lawful  money,  to  them, 
^  George  Neville  and  Lord  Viscount  Glenorchy,  their  executors, 
*  administrators  and  assigns,  within  six  calendar  months  after  the 
^  decease  of  the  Ektrl  of  Breadalbane ;  together  with  interest  on  the 

s2 


868 


DECISIONS  OF  THE 


No.  58. 


so.  Jan.  1896. 


Viscount  Mait- 
land  and 
Others  v.  Mar- 
quis and  Mar- 
chioness of 
Chandos  and 
Others. 

Lady  Chan- 
dos' claim  to 
whole  legitim. 


<  same  sum  of  L.  10,000,  at  the  rate  foresaid,  from  the  day  of  the 
*  decease  of  the  Earl  of  Breadalbane/ 

The  trust,  created  as  above  in  the  persons  of  George  Neville 
and  Viscount  Glenorchy,  is  thus  set  forth :  <  And  this  indenture 

further  witnesseth,  that  for  the  considerations  herein-before  men- 

> 

Uoned,  it  is  hereby  declared  and  agreed  by  and  between  the  parties 
to  these  presents,  that  George  Neville  and  Viscount  Glenorchy, 
and  the  survivor  of  them,  and  the  executors,  administrators  and 
assigns  of  such  survivor,  shall  stand  possessed  of  and  interested 
in  the  sum  of  L.  10,000,  secured  by  the  bond  of  the  Earl  of 
Breadalbane,  to  be  paid  within  six  calendar  months  after  his  de- 
cease, as  herein-before  recited,  upon  trust,  that  they  George  Ne- 
ville and  Viscount  Glenorchy,  and  the  survivor  of  them,  and  the 
executors,  administrators  and  assigns  of  such  survivor,  do  and 
shall,  with  all  convenient  speed,  after  the  sum  of  L.  10,000  shall 
have  been  received,  (with  the  consent,  in  writing,  of  the  Earl 
Temple  and  Lady  Mary  Campbell,  or  such  one  of  them  as 
shall  be  living ;  or  if  neither  of  them  shall  be  living,  then  at  the 
discretion  and  of  the  proper  authority  of  the  trustees  or  trustee 
for  the  time  being,)  lay  out  and  invest  the  same  in  their  or  bis 
names  or  name,  either  in  the  public  stocks  or  funds,  or  in  or  up- 
on government  or  real  securities,  at  interest^  and  do  and  shall 
from  time  to  time,  (with  the  like  consent,  or  of  such  discretion 
as  aforesaid,)  call  in  the  principal  money  so  placed  out,  or  make 
sale  of  the  securities  or  funds  whereupon  or  wherein  the  same 
shall  be  invested  from  time  to  time,  and  place  out  the  moneys 
thereby  arising  in  or  upon  such  new  or  other  stocks,  funds  or  se- 
curities, of  the  same  or  like  nature^  as  they,  he  or  she  shall  think 
proper,  and  do,  and  shall  stand  possessed  of,  and  interested  in, 
the  sum  of  L.  10,000,  and  the  stocks,  funds  or  securities  in  or 
upon  which  the  same  shall  be  invested,  and  the  dividends,  interest 
and  annual  produce  thereof,  upon  and  for  the  trusts,  intents  and 
purposes,  and  with,  under  and  subject  to  the  powers,  provisions^ 
declarations  and  agreements  hereafter  expressed,  declared  and  con- 
tained of  and  concerning  the  same.' 
The  first  sum  of  L.I 0,000  having  been  paid  at  the  .date  of  the 
marriage,  the  second  sum  was  paid,  in  terms  of  the  obligation,  at 
the  period  of  eighteen  months.  In  regard  to  the  remaining  sum  of 
L.  10,000,  the  late  Marquess,  in  1824,  executed  a  bond,  said  to  be 
in  virtue  of  5.  Geo.  IV.  c.  87,  wherein  it  was  declared,  *  that  the 

<  foresaid  sum  of  L.20,0009  together  with  the  present  provision  of 

<  L.  10,000,  are,  and  shall  be  in  full  satisfaction  of  all  that  my  said 

<  daughter  might  have  claim  to  in  name  of  legitim,  executry,  or  in 

<  any  other  manner  of  way.' 
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In  a  tnist^dispositioD)  executed  by  the  late  Marquess  of  Breadal*  SO  Jan.  1836. 
bane  in  1828,  it  is  set  forth,  that  *  upon  the  29th  day  of  January  ,^***^^^^. 
^  1823,  I  executed  a  trust-disposition  and  settlement  in  the  precise  i^^^^iIIj^^    ^^^ 

<  terms  and  words  above  written ;'  and  therefore  it  is  declared,  that  Others  v.  Mar- 

*  these  presents  shall  be  held  as  a  duplicate  copy  thereof  of  the  fore-  ^/*J^g  ^f  *'" 

<  said  trust-disposition  and  settlement/   The  second  trust  purpose  in  Chandos  and 
both  these  deeds  is  expressed  thus :  *  In  the  second  place,  for  pay-       ^": 

*  ment  and  performance  to  Mary  Turner,  Countess  of  Breadalbane,  Lady  Cluui. 

*  my  said  spouse,  and  to  Lady  Elizabeth  Campbell,  and  Mary,  ^^,,ie  wiuL 

<  Marchioness  of  Chandos,  of  all  provisions  and  obligations  in  their 

*  favour  contained  in  any  deeds  or  deed  granted  or  to  be  granted 

<  by  me  to  them,  or  to  which  they  may  have  right  by  law,  in  so  far 
'  as  the  same  may  affect  my  general  estate  or  effects,'  &c. 

Against  Lady  Chandos^  claim  to  legitim  the  trustees  of  her  late  Trustees'  Pleas 
hther  pleaded— {\.)  That  Lady  Chandos'  marriage,  and  the  settle-  ^^.^^chlnd^^^ 
ment  which  then  took  place,  do  imply  or  import  a  discharge  of  her  claim  to  legi- 
right  of  legitim,  or  form  a  personal  bar  by  forisfamiliation  to  the  ^'™* 
demand.    (2.)  That  even  on  the  supposition  that  Lady  Chandos  shall 
beheld  entitled  to  claim  legitim,  she  is  bound  to  impute,  protanto, 
in  extinction  of  that  claim,  the  L.80,000,  being  the  amount  of  the 
provisions  in  her  marriage-contract. 

(1.)  If  the  question  had  turned  upon  the  construction  of  a  Scotch 
deed,  it  was  admitted  that  the  right  to  legitim  would  not  be  held 
to  have  been  discharged  unless  by  express  words,  that  is  to  say, 
bywords  which,  in  the  circumstances  in  which  they  were  used, 
sufficiently  and  directly  ascertain  the  intention  of  the  parties,  or 
else  by  facts  and  deeds,  by  acceptance  of  other  provisions,  in  cir« 
cumstances  indicative  of  an  intention  to  abandon  legal  claims,  as  the 
condition  on  which  the  party  gets  present  benefit.  But  when  the 
deed  is  drawn  up  between  English  parties,  by  English  conveyan- 
cers, however  strong  Uie  intention  of  the  parties  may  be  that  a 
child  should  discharge  all  claims  on  the  father  in  respect  of  certain 
provisions,  still  it  is  not  to  be  expected  that  these  intentions  should, 
in  such  a  deed,  be  expressed  in  language  which  is  unknown  to  the 
law  of  England,  and  i^  peculiar  to  that  of  Scotland.  It  is  sufficient 
if  words  are  employed  having  a  similar  import  or  meaning  to  the 
English  conveyancer, — words  which  he  would  most  naturally  make 
use  of,  if  the  intention  of  the  parties  had  been  distinctly  intimated 
to  him,  and  he  had  been  desired  to  clothe  them  in  his  own  lan- 
guage. The  intention  of  the  parties  cannot  be  evacuated  by  theab«- 
sence  of  Scotch  phraseology  in  an  English  deed.  The  bond  execu* 
ted  by  Lord  Breadalbane,  in  1824,  shews  that  the  L.  10,000  therein 
secured,  and  the  other  provisions,  were  in  full  satisfaction  of  all  that 


27-2  DECISIONS  OF  THE  No.  68. 

20  Jan,  1836.      Answered  for  Lady  Chandos — The  Marquess  of  Breadalbane,  as 
^.^^V*^    only  son,  stands  vested  with  the  character  of  heir,  and  can  take  no- 

landand     "  '  ^l""g  beyond  the  heritable  succession ;  Ersk,  iii.  9.  19  ;  Mack.  iii. 

Others  V,  Mar-  8.  10  ;  Stair ^  iii.  8.  48. 

chionwsof"        Pleaded — 2.  In  a  question  with  Lady  Chandos,  he  was  entitled 

Cbandos  and     to  a  half  of  Ie£:itim  without  collating:  his  interest  in  the  entailed 

Others 

1_  estate,  or  benefits  derived  during  bis  father's  lifetime,  or  since  his 

Ifleaa  for  Mar-  death.     (See  Condescendence,  Art.  10,  Plea,  No.  6.)     To  which 
aibwi^     '**     Lady  Chandos  answered^  that  he  was  not  entitled  to  participate  in 
the  legitim  without  collating  every  benefit  he  has  taken  or  succeed- 
ed to  by  or  through  his  father.     (Plea,  No.  5  *•) 

a 

The  Lord  Ordinary  made  avisandum  with  the  cases  to  the 
Lords  of  the  Second  Division.  At  the  advising,  the  Court  agreed 
to  reserve  for  farther  hearing  before  their  Lordships,  certain  other 
questions  arising  out  of  the  late  Marquess'  settlements,  which,  though 
touched  on  in  the  cases,  had  not  been  fully  argued,  and  are  there- 
fore left  unnoticed  in  this  report. 

« 
Opinion  ot         Lord  JtLstice- Clerk. — Having  fixed  that  certain  ulterior  qnestions 

Court.  arising  out  of  the  late  Marquess  of  Breadalbane's  settlements  shall 

stand  over  for  further  hearing,  we  have  now  to  proceed  to  give  judg- 
ment upon  the  principal  questions  raised  in  these  cases.  And,  in 
the  first  place,  we  have  to  consider  Lady  Chandos'  claim  to  legitim 
from  the  moveable  estate  of  her  late  father.  She  says,  that  as  her 
mother  is  not  excluded  from  her  legal  rights,  the  division  of  the 
fund  must  be  tripartite;  and  on  the  ground  that  Lady  Elizabeth 
Pringle  has  renounced  her  claim  to  legitim  in  her  marriage-contract. 
Lady  Chandos  claims  the  whole  fund  constituting  legitim. 

She  has  been  met  by  the  defence,  that  there  are  facts  sufficient 
to  shew  a  discharge  by  her  of  this  legal  right,  and  an  extinction 
of  her  claim  to  legitim.  This  is  a  relevant  defence,  if  made  oat. 
It  is  for  your  Lordships  to  say,  whether  there  are  sufficient  grounds 
for  your  holding  that  her  Ladyship  has  discharged  her  legal  claims. 
Now,  how  is  this  defence  said  to  be  made  out  ?  I  have  attended  to 
all  that  has  been  said  on  this  point,  as  it  seems  to  have  been  sup- 
posed that  the  discharge  is  to  be  discovered  in  the  marriage*con- 
tract  entered  into  upon  the  marriage  of  Lady  Chandos.  But  un- 
less it  can  be  shewn  that  a  discharge  of  these  legal  rights  was  really 
granted,  there  can  be  no.ground  for  disallowing  this  claim  ;  and  I 

*  See  Session  Papers,  in  which  the  question  here  raised  and  decided,  as  in  the 
previous  case  of  Anscruther,  is  fully  and  most  ably  argued. 
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sliall  afterwards  shew  that  there  is  no  ground  for  holding  the  plea  80  Jan.  1836. 
of  forisfamiliation  to  be  applicable.  v-'^^Tr  • 

III  the  first  place,  my  Lords,  I  for  one  must  say,  that,  in  the  i^n^^^j*       ' 
marriage-contract,  there  appears  to  be  nothing  expressed  or  implied  Others  v.  Mar- 
amounting  even  to  an  indirect  abandonment  of  the  claim  of  legitim.  gh/oims  of  "" 
The  deed  was  prepared  by  an  able  English  attorney,  Mr  Vizard,  Chandos  and 
and  may  be  conceived  in  the  most  correct  English  phraseology ;       ^"' 
and  it  is  not  surprising,  that  as  it  was  not  prepared  in  Scotland^  it  Opinion  of 
should  contain  nothing  affecting  the  Marchioness's  rights.  ^"^' 

The  contract  may  be  framed  in  such  a  way  as  to  bar  her  claim- 
ing her  English  provisions.  I  have  no  doubt  it  may  be  correct  ac- 
cording to  the  law  of  England ;  but,  so  far  from  affecting  any  such 
right  in  Scotland,  it  will  be  found  to  contain  no  other  words  than 
merely  setting  forth  the  amount  of  tocher  to  be  paid,  and  the  man- 
ner in  which  it  was  to  be  paid*  His  Lordship  then  quoted  the  clause 
relative  to  the  payment  and  obligation  to  pay  L.dO,000,  in  different 
sums,  by  Lord  Breadalbane,  and  he  proceeded :  This  falls  very 
faa  short  of,  and  cannot  be  held  to  amount  to  a  discharge.  There 
is  no  declaration  that  these  provisions  are  accepted  of  in  full  of  her 
claim  to  legitim,  &c.  There  is  nothing  like  a  direct,  and  nothing 
like  an  indirect  declaration  that  the  legal  rights  were  to  be  aban- 
doned. There  is  much  to  shew  that  Lord  Breadalbahe's  inten- 
tion was,  that  the  claim  of  legitim  should  not  be  discharged.  No 
effect  can  be  due  to  the  bond  of  1824.  The  Marchioness  was  no 
party  to  it  It  was  granted  behind  her  back,  and  merely  for  Lord 
Breadalbane's  own  convenience,  importing  nothing  approaching  to 
a  discliarge.  As  to  forisfamiliation,  it  is  plainly  excluded  by  the 
terms  of  the  definition  in  Erskine,  as  quoted  in  the  case  for  Lady 
Chandos.  Forisfamiliation  must  be  attended  with  acceptance,  as  is 
plain  from  the  case  of  Russell  referred  to,  and  Hogg  v.  Lashley ; 
which  shews  that  marriage  could  not  have  the  effect  of  creating 
forisfamiliation. 

The  next  question  is.  Lady  Chandos  not  being  precluded  from 
claiming  legitim,  to  what  extent  is  she  so  entitled  ?  She  is  met  by 
the  present  Marquess  of  Breadalbane,  who  also  claims  legitim,  but 
without  collating  the  rents  of  the  entailed  estates.  But  we  have 
now  decided,  in  an  identical  case,  that  this  claim  of  the  Marquess 
cannot  be  sustained.  This  second  objection  to  Lady  Chandos' 
claim  must  therefore  fall  to  the  ground,  and  her  Ladyship  be  found 
entitled  to  the  whole  legitim. 

As  to  the  Dowager  Marchioness's  claims  to  jus  relictas  and  tercci 
these  seem  undisputed. 

As  Lady  Elizabeth  Pringle's  claims  may  be  affected  by  the  de^ 
cision  as  to  the  Marchioness  of  Chandos'  claim,  on  the  unentailed 
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SD  Jan.  1836.  rents,  reserved  for  further  hearing,  I  think  these  also  should  stand 
over, 

land  and  *'  ^®  ^^  ^^®  p'^^'  ^^^^  ^^^  Marchioness  of  Chandos  must  impute 
Otf'e^s  p.^Mar-  her  provisions,  amounting  to  L.30,0005  as  payment  pro  tanto  of 
her  legitim,  I  am  saUsfied  that  she  is  not  bound  to  impute  these 
provisions,  and  on  the  plain  ground  that  nobody  is  entitled  to  the 
legitim  but  herself. 

Lord  Glenke. — I  can  see  nothing  to  induce  one  to  hold  that  the 
Marchioness  of  Chandos  has  discharged  her  claim  of  legitim ;  and 
I  also  think  she  is  entitled  to  take  it  without  imputing  the  L.30,Q00, 
which  formed  the  sums  paid  under  a  contract  of  marriage. 

Lords  Meadowbank  and  Medwyn  concurred. 

The  Court  then  pronounced  the  following  interlocutor : 

*  The  Lords,  on  the  report  of  Lord  Jeffrey,  Ordinary,  having 
^  considered  the  closed  record  in  this  process  of  multiplepoinding, 

<  with  the  cases  for  the  raisers  of  the  said  process,  and  for  the  seve* 

*  ral  claimants  on  the  funds  in  medio,  and  having  heard  counsel 
^  thereon,  Find,  that  the  claimant,  Mary,  Marchioness  of  Chandos, 

<  has  not,  by  her  contract  of  marriage,  or  otherwise,  renounced  her 

*  right  of  legitim,  and  is  therefore  entitled  to  make  her  claim  for  the 
^  same  accordingly ;  and  in  respect  that  the  said  Marchioness  of 

<  Chandos  is  the  only  younger  child  of  the  late  Marquess  of  Bread- 

<  albane  who  has  not  renounced  the  right  of  legitim,  find,  that  her 
^  claim  extends  over  one-third  part  of  the  free  moveable  estate  of 
^  her  said  father,  and  that  it  is  not  to  be  reduced  in  amount  by  im- 
^  puting  thereto  any  part  of  the  sums  provided  to  her  by  her  said 

<  father  in  her  contract  of  marriage,  and  decern  accordingly :  Find, 

<  that  the  claimant,  now  present  Marquess  of  Breadalbane,  is  not 

*  entitled  to  any  part  of  the  fund  in  medio  in  name  of  legitim,  with- 
^  out  having  collated  his  interest  in  the  estates  to  which,  on  the  death 

<  of  his  father,  he  has  succeeded,  and,  in  hoc  statu,  repel  his  claim 
(  accordingly,  and  decern  :  Find,  that  the  Marchioness  Dowager  of 
^  Breadalbane  is  entitled  to. a  terce  of  the  unentailed  estate  in  which 

<  her  husband,  the  late  Marquess  of  Breadalbane,  died  vested  and 

<  seised,  and  to  make  her  right  to  the  same  effectual  in  due  course 

<  of  law :  And  farther,  find,  that  the  said  Marchioness  Dowager  is  en- 
^  titled  to  her  jus  relictae,  extending  over  one-third  part  of  the  free 

*  moveable  estate  of  her  said  deceased  husband,  and  decern  :  Find, 

<  that  the  trustees  under  the  contract  of  marriage  between  Sir  John 

<  Pringle,  Bart,  and  Lady  Elizabeth  Maitland  Campbell  or  Pringle, 

<  are  entitled  to  the  sums  thereby  provided  by  the  said  deceased 

<  Marquess  of  Breadalbane,  the  father  of  the  said  Lady  Elizabeth 

<  Pringle,  in  terms  of  the  claim  for  the  said  Sir  John  and  Lady  Eliza- 
f  beth  Pringle  in  this  process :  Farther,  find,  that  the  said  Lady 
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Elizabeth  Pringle  is  now  entitled  to  one-half  of  the  yearly  free  SO  Jan.  1836. 
proceeds  of  the  unentailed  estates  of  her  father,  the  said  deceased    ^'^y^ , 
Marquess  of  Breadalbane,  conveyed  by  him  to  his  trustees,  the  ]b„^"  ^ '  *^ 
raisers  of  the  present  process,  in  terms  of  his  settlements  referred  Others  v.  Mar. 
to;  and  decern,  and  that  without  prejudice  to  any  farther  claims  chion«sof  "^~ 
on  her  part,  either  on  the  predecease  of  her  sister,  the  Marchioness  Chandos  and 
of  Chandos,  or  in  the  event  of  its  being  found  that  the  claim  of      ^"' 
the  said  Marchioness  to  the  other  half  of  the  said  rents,  in  terms  Judgment. 
of  the  said  settlements,  cannot  be  sustained,  on  the  validity  and 
effect  of  which  claim  on  the  part  of  the  said  Marchioness  appoint 
counsel  to  be  farther  heard  in  their  own  presence :  Find,  that  the 
present  Marquess  of  Breadalbane  is  entitled  to  the  special  legar 
cies  in  his  favour  contained  in  the  settlements  of  his  late  father, 
bat  under  this  proviso,  that  neither  these  legacies,  nor  any  others 
contained  in  the  said  settlements,  shall  affect  the  rights,  or  diminish 
the  claim  of  the  relict,  the  Marchioness  Dowager  of  Breadalbane, 
or  those  of  her  younger  children ;  and  reserve  for  &rther  consi- 
deration all  other  points  and  questions  arising  in  this  process  which 
are  not  disposed  of  by  the  preceding  findings.' 

Lord  Ordinary,  Jeffrey.  For  Tnisteea,  Dean  of  Foe.  fffopej  Xeay  and  J7.  J*. 

Soberison*  For  Marquis  and  Marchioness  of  Chandos,  Jdvocaius,  (J.  J, 

Hurray,)  Sol.- Gen,  (Cuninghamet)  Monteith  and  Ivory*  For  Marquess  of 

Breadalbane,  Rutherfurd  and  C  Baillie.  For  Lady  £.  Pringle,  M'NeiUt 

ManKaU.         For  Dowager  Marcbioneas,  A,  Anderson,  Davidtom  ^  S^met 

W.  S.  for  Trustees  and  Dowager  Marchioness.  Gibton-Craigu  Wardlaw 

t  JDalgiei,  W.S.  for  Lady  Chandos.  IT,  B,  Cdmpbell,  W.  &  for  Lord  Bread- 

albane.         J.  ^  C.  Nairne,  W.  S.  for  Lady  £.  Pringle.         T,  Clerk. 

R. 
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George  Baillie  against  Sia  G.  Baillie  Hamilton. 

Tailzie. — Action  declaratory  of  the  powers  of  the  heir  in  possession  under 
the  entail  of  Jerviswoode,  MellerstaiDs,  &c.  executed  in  1724,  to  sell  the  lands  for 
a  fair  price  or  other  onerous  cause.  Argued  on  caaes.-^Decree  in  terms  of  the 
libel.    The  defender  reclaimed,  but  the  Court  adhered.    (See  Papers.) 

Lord  Juslice-Clerk.'^The  Lord  Ordinary  has,  in  his  note,  thoroughly  dissected 
this  entail. 

Lord  Ordinary^  Jeffrey-      Act  Dean  o/Fac.  f  Hope  J  Anderson.     Alt.  Potion. 
W.  H.  Sands,  W.  S.        Tod  4"  Bomanes,  W.  S.        T.  Cierk. 

R. 
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SECOND  DIVISION. 

No.  LX.  22d  January  1836. 

BRITISH  LINEN  COMPANY 

agahist 
MACK  AY  AND  Others,  (Walker's  Trustees,)  and  other 

Creditors  of  George  Henderson. 

Bill  of  Exchange.  —  Negotiation. — Stamp  Acts.  —  (I.)  A 

.  promissory-note  payable  on  demand  was  not  presented  for  paymentj 
or  protested  by  an  indorsee^  till  upwards  of  four  months  from  its  date^ 
—foundy  that  the  same  was  duly  negotiated.  (2.)  The  note  having 
been  written  upon  a  stamp  of  the  requisite  value  for  a  note  payable  on 
demandy  but  no  demand  having  been  made  till  after  two  months^ — 

.  founds  that  the  stamp  was  sufficient  to  sustain  the  note  as  a  legal  in^ 
strument  at  the  time  when  the  demand  of  payment  had  been  made. 

Inhibition. — Notary-Public. — Bill  of  Exchange. — Nego- 
tiation.— A  protest  taken  on  a  bill  by  a  notary^  who  was  drawer 
and  indorser^  as  also  the  inldbition  following  thereon^  found  invalid. 

Writ. — Proof. — Found,  (1.)  That  it  is  incompetent, — therebeingno 
improbation  on  the  ground  of  falsehood, — to  prove,  by  parole,  that  an 
infeftment  was  taken  upon  a  disposition,  the  testing  clause  of  which 
was  notfUled  up  till  after  the  act  of  infeftment.  (2.)  That  the  title 
of  an  onerous  purchaser  from  the  grantee  cannot  be  impeached  on  this 
ground. 

Trustee. — Preference. — Heritable  Creditor. — Found,  (1.) 

That  a  trustee  under  a  disposition  omnium  bonorum  in  a  cessio  was 

^  preferable,  in  a  competition,  for  expenses  necessarily  and  profitably 

incurred  by  him  cu  disponee  in  completing  the  titles  of  the  common 
debtor,  arid  in  managing  the  property  and  bringing  it  to  sale.  (2.) 
That  the  trustee  had  no  right  of  preference,  or  of  ranking  in  com" 
petition  with  heritable  creditors,  holding  valid  and  completed  securi' 
ties  prior  to  the  date  of  the  disposition  in  his  favour,  for  expenses 
incurred  in  tlie  process  of  cessio,  in  the  execution  of  the  disposition 
omnium  bonorum,  or  for  commission  as  trustee. 

NarratiTe.  George  Henderson,  Writer,  Langholm,  borrowed  from  Mr  NiFen 
L.dOO,  and  granted,  on  25th  April  1827,  a  bond  and  disposition  in 
security  over  certain  subjects,  upon  which  infeftment  passed  the 
same  day.     In  August  1827,  Niven  granted  a  security  to  Proftfs- 


No.  60.  COURT  OF  SESSION.  277 

8or  Walker  over  these  and  other  subjects,  for  a  debt  afterwards  re-  es  Jan.  1836: 
stricted  to  L.500,  the  security  being  also  restricted  to  that  of  the     ^"^V^*^ 
subjects  disponed  by  Henderson,  the  assignation  being  duly  inti-  ^"''*^  ^^^J^ 
mated  by  Professor  Walker  to  Henderson.  kay,  &c. 

Previous  to  either  of  these  transactions  the  Leith  Bank  had.  in  ^^  T 
March  1827,  executed  inhibition  against  Henderson,  in  virtue  of 
registered  protests,  (1.)  Upon  a  promissory-note  for  L.500,  by 
Archibald  Soott,  the  bank's  agent  in  Langholm,  to  Henderson,  dated 
15th  September  1826,  payable  on  demand,  and  indorsed  by  Hen- 
derson to  the  Leith  Bank;  and,  (2.)  Upon  a  bill  for  L.d80,  drawn 
by  Henderson  on  Scott  on  14th  October  1826,  payable  two  months 
after  date,  and  indorsed  to  the  Leith  Bank. 

Under  a  disposition  omnium  bonorum,  granted  by  Henderson  for 
behoof  of  creditors,  John  Irving  was,  in  March  1830,  appointed  trus- 
tee, and  incurred  necessary  expenses  and  trouble.  Mr  Irving  was 
himself  a  creditor  individually  for  the  sum  of  L.500.  Irving,  as 
trustee,  sold  the  subjects  forming  Professor  Walker's  security  to 
the  British  Linen  Company.  The  agents  for  the  trustee  held 
Henderson's  titles  under  deposit,  in  security  for  the  debt  and  ex? 
penses  due  to  the  trustee ;  and  on  the  property  being  sold,  they 
were  only  delivered  to  the  purchasers,  according  to  an  inventory 
and  receipt  containing  the  declaration,  that  the  ^  title-deeds  have 

<  been  delivered  by  the  seller's  agents,  under  their  right  of  hypo- 
*  thee,  for  the  expenses  incurred  in  completing  the  trustee's  title, 

<  provided  these  expenses  may  be  afterwards  ascertained  and  dcr 
'  clared  preferable  on  the  price  in  name  of  the  trustee,  otherwise 

<  the  said  hypothec  is  held  to  be  discharged.'  The  purchasers,  after 
consigning  the  price,  to  be  payable  on  the  records  being  cleared  of 
encumbrances  affecting  the  subjects,  brought  a  multiplepoinding. 

Professor  Walker's  Trustees  claimed  a  preference  to  L.500,  in*  Claim  of 
terest  and  penalties,  conform  to  their  security.  Trasteln. 

Objected  by  Irving  and  Leith  Bank — The  security  is  inept,  in  objection. 
respect  that  the  sasine  in  Niven's  favour  was  taken  upon  a  dispo- 
sition, the  testing  clause  in  which  was  not  filled  up  till  a  period 
subsequent  to  the  act  of  infeftment,  the  writer  of  the  testing  clause 
being  in  Edinburgh  at  the  time  the  disposition  was  to  have  been 
signed. 

Answered — The  allegation  is  not  true,  and  is  irrelevant  against  Answer. 
a  bona  fide  onerous  singular  successor.     The  notary  and  procurator 
who  officiated  at  the  infeftment  officiated  on  the  same*  day  as  in« 
strumentary  witnesses  to  the  execution  of  the  disposition  in  security. 
(See  4th  finding  in  Lord  Ordinary's  interlocutor.) 
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22  Jan.  1836.      Tbe  Leith  Bank,  in  virtue  of  their  prior  inliibition,  claimed  the 

T^V^*^    L.500  in  the  promissory-note,  and  L.d80  in  the  bill, 
Co.  0.  Mac-         Objected  by  Walker's  trustees  and  Irving — (I.)  The  promissory- 
kay,  &c.         note  for  L.500  was  not  presented  for  payment,  or  protested  until 
Claim  of  Leith  ^^^ch  more  than  two  months  after  its  date,  and  therefore  was  not 
Bank.  duly  and  timeously  negotiated.     Farther,  no  demand  having  been 

^  ^"*  made  upon  it  within  two  months  from  its  date,  it  is  null,  having  been 
written  upon  a  Gs.  stamp  and  not  an  8s.  6d.  stamp,  necessary  when 
a  note  is  payable  beyond  sisty  days.  (2.)  The  bill  for  L.d80  waa 
never  protested  against  Henderson  by  any  notary-public  except 
Henderson  himself,  as  appeared  from  the  registered  protest  In* 
hibition  proceeding  upon  invalid  protests  must  fall. 
Answer.  Answered — (1.)  Immediate  presentation  for  payment  is  not  ne- 

cessary in  regard  to  a  promissory-note,  and  the  stamp  was  sufficient 
for  a  note  payable  on  demand,  though  not  actually  paid  for  more 
than  two  months  from  its  date.  (2.)  When  the  L.d80  bill  fed 
due  there  were  only  two  notaries  in  the  place,  Henderson  and  an- 
other, who  was  absent.  Henderson  therefore  noted  the  bill,  and 
at  the  same  time  granted  a  written  obligation,  preserving  recourse 
against  himself.  (See  5th,  6th  and  7th  findings  by  Lord  Ordi- 
nary.) 


Claim  of 

Henderson's 

Trustee. 


Objection. 


Answer* 


Irving,  as  trustee,  claimed  expenses  of  the  cessio,  and  in  com- 
pleting the  title,  in  disposing  of  heritable  property,  in  searching 
and  clearing  records,  and  for  feu-duties  and  other  disbursement^ 
and  for  commission  as  administrator  of  this  judicial  trust;  also  as  an 
individual  creditor  for  L.509 : 0 : 2. 

Objected  by  Walker's  trustees — As  heritable  creditors  they  were 
not  parties  to  the  trust  in  Irving's  favour,  atid  the  proceeds  of  their 
security  cannot  be  applied  to  their  prejudice  in  paying  such  ex- 
penses. 

Answered — The  other  claimants  were  cited  in  the  cessio,  and 
did  not  object  to,  but  sanctioned  the  trustee's  proceedings.  (See 
1st,  2d  and  dd  findings  by  Lord  Ordinary.) 


Lord  Ordi- 
nary's Inter.1 
locutdr. 


The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
note: 

<  The  Lord  Ordinary  having  considered  the  closed  record,  and 

<  heard  parties'  procurators  thereon,  and  made  avisandum,  finds,  Iitio, 

<  That  the  claimant,  John  Irving,  is  preferable,  primo  loco,  over  the 
*  fund  in  medio,  for  such  sums  as  were  justly  due,  and  were  paid  or 
'  engaged  for  by  him  to  the  agents  who  held  the  title-deeds  of  the 

<  property  in  question  under  hypothec  for  business  accounts,  reser- 
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ving  all  questions  as  to  the  amount  or  correctness  of  isuch  accounts :  2S  Jan.  183K: 
Finds,  2dOf  That  the  said  John  Irving  is  also  preferable,  primo  loco,  ^^^V^ 
for  such  expenses  as  have  been  necessarily  or  profitably  incurred  q"  "  Mac!" 
by  him  as  disponee  in  completing  the  titles  of  the  common  debtor,  kay,  &c. 
and  in  managing  the  property  and  bringing  the  same  to  sale :  Lord  Ordi- 
Finds,  3tWj  That  the  said  John  Irving  has  no  right  of  preference  nary's  inter* 
or  of  ranking  in  competition  with  heritable  creditors  holding  valid  ^^^^' 
and  completed  securities  prior  to  the  date  of  the  disposition  in  his 
favour,  for  expenses  incurred  in  the  process  of  cessio  bonorum,  in 
the  execution  of  the  disposition  omnium  bonorum,  or  any  other 
expenses  beyond  those  expressed  in  the  previous  findings,  or  tot 
commission  as  trustee :  Finds,  4^o,  That  the  title  of  the  claimants, 
Walker^s  trustees,  is  a  good  and  valid  title  in  their  persons  aS 
singular  successors  by  heritable  disposition  and  sasine ;  repels  the 
objection  taken  thereto,  and  finds  that  the  said  title  afibrds  a  good 
and  preferable  claim  over  the  fund  in  medio,  beyond  the  sums  for 
which  Mr  Irving  is  found  preferable,  except  in  so  far  as  it  may 
be  excluded  by  the  claim  of  the  Leith  Banking  Company  in  virtue 
of  their  inhibitions  founded  on :  Finds,  5to,  That  the  claim  of  pre- 
ference made  by  the  Leith  Banking  Company  depends  essentially 
on  the  validity  of  the  diligence  used  by  them  on  the  two  alleged 
debts  of  L.500  and  L.380,  and  separately  on  the  legality  and  va- 
lidity of  these  debts  themselves :  Finds,  6fo,  That  neither  the  debt 
of  L.500  itself,  nor  the  diligence  proceeding  thereon,  is  liable  td 
any  good  objection,  on  the  ground  of  the  stamp  on  the  promissory- 
note  baving  become  insufficient  to  sustain  the  said  note  as  a  legal 
instrument  at  the  time  when  the  demand  of  payment  thereof  was 
made,  or  on  account  of  any  failure  in  the  due  negotiation  of  the 
said  note ;  and  repels  the  objections  raised  on  these  heads :  Finds, 
7mOf  That  the  objection  stated  to  the  notarial  protest  of  the  bill 
for  L.d60,  on  which  the  subsequent  diligence  proceeds,  that  thd 
said  protest  appears,  ex  facie  of  the  instrument,  to  be  the  act  of 
George  Henderson,  who  is  the  drawer  and  indorser  of  the  said 
bill,  is  a  well-founded  objection ;  sustains  tlie  same  accordingly ; 
and  finds.  That  the  diligence  proceeding  on  the  said  protest  is  in- 
vi^id,  and  can  afford  no  right  of  preference  to  the  Leith  Banking 
Company  in  this  competition :  Finds,  8v(>,  That  the  question  as  to 
the  validity  of  the  said  two  debts  of  L*dOO  and  L.380,  on  other 
grounds  of  objection  stated  on  the  record,  depends  on  matters  of 
fiict,  on  which  the  parties  are  directly  at  issue :  therefore,  finds. 
That  the  cause  cannot  be  further  extricated  without  some  proceed- 
ing for  ascertaining  the  true  state  of  such  disputed  matters  of  fact; 
appoints  the  cause  to  be  enrolled,  in  order  that  such  proceedings 


280 


DECISIONS  OF  THE 


No.  60. 


88  Jan.  1836. 


British  Lioen 
C(K  V,  Mac- 
kay,  &C. 

Lord  Ordi- 
nary's Note. 


may  be  appointed,  and  the  other  findings  in  this  interlocutor  may 
be  applied  so  far  as  necessary  or  practicable ;  and,  in  the  mean- 
time, reserves  all  questions  of  expenses.' 

Note. — *  In  the  first,  second,  and  third  findings  of  this  interlo- 
cutor, the  Lord  Ordinary  proceeds  on  the  pinciples  laid  doi^n  in 
the  cases  of  Campbell  and  Clason  v.  Goldie,  Nov.  15.  1822,  and 
Russell  V.  Goldie,  March  1.  1823;  and  the  distinctions  expressed 
or  implied  in  those  decisions,  as  well  as  in  the  later  ^ases  of  Brock 
V.  Brown's  Trustees,  March  8. 1825 ;  Maclean  v.  Robertson,  Nov. 
29.  1825;  Gibson  v.  Stevenson,  June  26.  1822;  and  Globe  In- 
surance Company  v.  Turner,  «^une  5.  1835. 

<  On  the  point  determined  by  the  fourth  finding,  the  Lord  Ordi- 
nary is  of  opinion  that  the  objection  to  the  validity  of  Mr  Niven's 
liasitie  is  not  good.  Both  the  disposition  and  sasine,  as  exhibited 
to. Professor  Walker,  or  those  acting  for  him,  are  not  denied  to 
have  been  regular  and  complete  instruments ;  and  as  a  singular 
successor,  he  could  not  possibly  discover  the  supposed  defect  in 
them  now  alleged.  The  objection  now  taken  is  not  an  objection 
to  the  validity  of  the  disposition ; .  for  it  is  not,  and  cannot  be  dis- 
puted, that  according  to  the  long-established  usage,  it  was  perfectly 
competent  (even  assuming  the  fact  to  be  as  averred)  to  fill  np  Uie 
testing  clause  at  any  time,  and  by  any  hand,  if  the  writer  were 
specified ;  and  it  could  form  uo  objection  to  the  deed,  though  it 
could  be  assumed  that  it  was  so  filled  up  at  Edinburgh  by  the  per- 
son mentioned,  who  was  also  the  writer  of  the  deed.  Neither  is 
it  an  objection  to  the  sasine  in  itself;  for  it  is  regular  in  all  respects. 
But  the  objection  assumes,  as  matter  of  fact,  that  the  testing  clause 
was  not  filled  up  at  the  time  when  the  act  of  sasine  took  place,  and 
then  infers  that  there  could  be  no  sasine  on  the  deed  while  in  that 
state.  The  Lord  Ordinary  thinks  that  this  admits  of  solid  answers* 
The  delivery  of  the  deed  to  the  granter  was  a  warrant  to  him  to 
get  the  testing  clause  filled  up.  When  filled  up,  it  is  probatio 
probata  of  the  fact  of  the  deed  being  completed  by  subscription, 
and  of  the  date  of  it ;  and  unless  it  be  challenged  on  the  distinct 
ground  of  falsehood  in  an  improbation,  it  cannot  be  objected  to^ 
There  is  no  allegation  of  falsehood;  and  it  could  not  possibly  be 
alleged,  the  same  persons  having  officiated  in  the  act  of  sasine,  who 
were  witnesses  to  the  execution  of  the  deed.  Is  it  competent^ 
then,  without  any  such  averment  or  form  of  proceeding,  to  inquire 
at  all  into  the  time  and  place,  when  and  where,  the  testing 
clause  was  filled  up,  and  to  go  into  a  proof  by  parole  on  that  sub* 
ject?  The  Lord  Ordinary  thinks  that  it  is  not,  and  that  it  would 
be  very  dangerous  to  admit  such  a  principle,  against  which  no 
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caotion  of « third  party  could  protect  him.   In  point  of  legal  theory,  22  J*n- 1830. 
the  law  mast  asuime,  that  the  testing  clause  is  always  written  at  -  TTT^^Tt 
the  time  when  the  deed  is  signed ;  and  the  relaxation  of  this,  in-  (^^  ^^  j^,^ 
trodnced  by  practice,  can  make  no  difference  on  the  theoretical  k*y.&c. 
assumption*      When,  therefore,  the  clfiuse  has  been  filled  up,       Soti^ 
whether  at  the  time  or  afterwardi;,  it  concludes  the  matter,  and 
must  be  taken  as  the  due  completion  of  the  instrument  at  its  date. 
It  is  apprehended,  therefore,  that  the  objectors  cannot  legally  get 
at  the  assumed  feet.     But  further,  supposing  it  were  otherwise, 
and  that  the  matter  could  be  inquired  into,  the  Lord  Ordinary  is 
not  prepared  to  sanction  the  principle  of  the  plea  founded  on  it. 
The  ailment  is,  that  sasine  caixhot  pass  on  a  disposition  where 
the  testing  clause  has  not  been  filled  up,  because  the  notary  can- 
not know,  from  inspection  of  it,  the  date  on  which  it  was  signed, 
or  the  designation  of  the  witnesses,  &c.     The  date  is  not  a  statu- 
tory solemnity,  and  may  be  known  otherwise ;  (see  Lord  Presi- 
denlf 8  opinion  in  Durie  and  Doig  v.  Durie,  11th  March  1773). 
The  names  of  the  witnesses  are  affixed  to  the  deed,  and  their  de- 
rignations  may  be  perfectly  well  known.     The  name  of  the  writer 
may  be  known  by  the  handwriting,  or  otherwise.     In  the  present 
case,  the  notary  was  himself  a  witness  to  the  execution  of  the  deed, 
and  the  other  witness  acted  as  procurator  for  the  granter,  and  is 
expressly  designed  in  the  instrument,  '  Servant  to  Robert  William 

Niven,'  as  in  the  testing  clause  of  the  disposition.  Further,  the 
notary,  by  his  instrument,  has  expressly  certified  the  fact,  that  the 
deed  was  written  and  sigrned  in  the  manner  stated  in  the  testing 
claose.  The  question  therefore  is,  whether,  without  impeaching 
either  the  disposition  or  the  instrument  of  sasine  as  false  in  any 
one  point,  the  objectors  can  challenge  the  title  of  an  onerous  pur- 
chaser from  the  grantee,  transacting  on  the  faith  of  the  recorded 
instrument.  The  Lord  Ordinary  is  not  convinced  that  they  could, 
even  if  there  were  any  legal  mode  in  which  they  could  establish 
the  fiu^t  averred. 

*  In  the  sixth  finding,  the  Lord  Ordinary  proceeds  simply  on 
this  principle,  that  the  statute  has  provided  a  specific  stamp-duty 
in  general  terms  for  all  bills  or  promissory-notes,  *  either  on  de-- 

mandi  or  otherwise,  not  exceeding  two  months  after  date,  or  sixty 
'  days  after  sight;'  and  that  the, stamp-duty  upon  the  promissory- 
note  in  question  having  been  in  conformity  to  this  rule,  no  penal 
consequence  of  nullity  can  be  drawn  out  of  the  manner  in  which 
such  a  note,  once  legally  consdtuted,  might  be  used.  The  Lord 
Ordinary  is  also  of  opinion,  that  no  sufficient  ground  has  been  shewn 
for  the  plea  of  undue  negotiation.  Tliis  was  a  promissory-note^ 
and  not  a  bill     It  was  evidently  not  intended  to  be  immediately 
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enforced ;  and,  assuming  every  thing  else  to  be  correct,  neither 
Henderson  nor  any  of  his  creditora  can  be  allowed  to  object,  that 
there  was  any  unreasonable  delay  in  its  being  presented  for  pay* 
ment  Betides,  the  acknowledgment  of  it  by  Henderson  is  a 
soflkient  answer  on  this  point. 

<  In  the  seventh  finding,  the  Lord  Ordinary  proceeds  on  the  doc^ 
trine  laid  down  in  the  cases  of  Farries  v»  Smith,  June  9.  181^ 
and  Russell  v.  Kirk,  November  1827.  The  question  is  not^ 
whether  this  bill  has  been  lost  as  a  ground  of  debt  The  written 
obligation  of  Henderson  may  to  this  effect  be  sufficient  to  exclude 
any  objection  on  the  want  of  protect  But  the  question  of  com*' 
petition  here  is  on  the  diligence  of  inliibition  ;  and  as  the  inhibition 
proceeds  expressly  on  the  registered  protest,  it  cannot  stand  if  the 
protest  is  a  nullity.  Now,  the  notary  who  makes  the  protest  is 
the  drawer  and  indorser  of  the  bill,  the  very  person  on  whom,  and 
on  whose  estate,  recourse  is  to  be  had  in  respect  of  the  protest, 
but  the  very  person  also,  who,  if  there  were  funds  in  the  accept 
tor's  hands,  would  be  entitled  to  redress  against  him,  in  respect  of 
the  presentment  verified  by  the  protest  The  Lord  Ordinary 
cannot  see  how  it  is  possible  that  this  should  be  sustained. 

<  The  record  evidently  embraces  matter  which  could  not  be  dis^ 
posed  of  in  this  interlocutor.  Mr  Irving  and  Walker's  Trustees 
object  to  both  the  debts  of  the  Leith  Bank  on  more  general  grooasb, 
alleging  that  they  were  bills  illegally  made,  or  at  least  illegally 
discounted,  with  reference  to  the  judgBM«it  of  tktt  Cowt,  and  the 
House  of  Lords»  in  the  case  of  Ker  v.  Bell,  12th  May  1830,  and 
let  October  1831.  The  question  involved  in  this  must  be  other- 
wise discussed.  If  the  objectors  should  succeed,  the  effect  will  be, 
that  Walker's  Trustees  would  become  preferable  absolutely,  and 
the  residue  would  go  to  Mr  Irving.  If  they  &iled,  the  Leith 
Bank  would  be  preferable,  according  to  the  interlocutor,  upon  the 
debt  of  L.500.  Walker's  Trustees  would  be  preferable  in  the  next 
place,  which  would  probably  exhaust  the  fund ;  but  if  there  were 
any  residue,  the  Leith  Bank  would  rank  with  Mr  Irving  and  the 
other  creditors  for  the  debt  of  L.380.' 


Fleas  for  Wal- 


All  the  claimants  reclaimed;  but  the  discussion  was  confined  to 
the  sixth  and  third  findings. 

Keay  (for  Walker's  Trustees)  objected  to  the  fifth  and  sixth  find*- 
ker*s  Trustees.  Jug,  ^  biU  or  promissory*note  payable  on  demand  must  be  presented 
within  a  reasonable  time.  This  was  a  question  with  an  indorsee,  who 
sever  dreamt  that  four  months'  delay  was  allowable.  See  Thomson 
on  Bills,  p.  462,  where  it  is  laid  down  that  there  must  be  presenta- 
tion without  undue  delay.    Thus,  then,  (1.)  There  is  no  diflference 
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b^twuct  a  bill  aoj  prornUsory-nptd ;  see  13^  Geo.  III.  e.  72,  and  23.  88  Jm.  1656. 
Oeot  III.  0. 18*    Tbey  are  in  pari  qasa  in  a  question  with  an  in-*,    ^^v^ 
doner.     (2.)  Supposing  the  npte  was  graQted  fot  an  immediate  ^.^^I^mscT 
ad^anpe,  it  shoi|14  have  been  prese^t^d  within  two  or  three  days.  Uy,  &c. 
(3.)  Henderson's  acknowledgment  of  the  debt  related  tp  the  lo990t 
billy  not  to  the  note  for  L.500,  and  the  acknowledgment  was  made 
aftar  Henderson'a  bankruptcy. 

.4nder9(m9  for  Leitb  Bank, — In  regard  to  promissory-noteit  ib^re  pieas  for 
is  no  fixed  rule  as  tp  what  is  unreaMxiable  delay ;  there  is  cerr  ^^^  ^^'^' 
lainly  no  limitation  to  ft  few  days ;  see  Tbomsooy  p,  495*  Be* 
lidas^  there  is  an  admission  on  re^rd»  (oondeio^ndenQe  for  Walker'a 
Trnsteesy  Art  12,)  that  the  note  was  not  to  be  used  i  for  aftei: 
stating  that  the  Leith  Bank  gave  no  value  to  Henderson,  it  is  said, 
<  they  received  the  sa&ie  only  from  Scott,  as  an  additional  Sjeeurity 
*  for  an  alleged  laiga  balance  wbioh  tho  JLicith  3ank  claimed  from 
<bi«,' 

Lard  Medwyn. — With  regard  to  the  objeotion  of  andne  negotia*  Opinion  of 
tion  of  the  promissory-npte  for  L.600,  I  do  not  dispute  that  the  ^^^* 
law  quoted  from  Mr  Thomson^s  Treatise  is  correct  in  the  cir- 
enmstaaces  to  which  it  applies.  The  sole  question  is  not  whether 
there  is  any  distinction  betwixt  the  case  of  a  bill  and  that  of  a  pro- 
missoiy-note,  although  the  Lord  Ordinary  is  right  in  the  view 
he  takes  as  to  this  being  a  pVomissory-note.  But  the  true  question 
isy  whether  the  promissory-note  was  intended  as  a  remittance  of 
rncmey,  or  as  a  loan  ?  If  it  had  been  a  remittance,  payable  at  the 
place  to  which  it  was  sent,  and  the  party  had  not  thought  proper  to 
present  the  note  without  undue  delay,  ha  would  unquestionably 
have  been  liable  to  the  objection  of  undue  negotiation.  But  what 
are  tiie  cireiim^taiiiC^s  ?  It  is  perfectly  clear  that  this  note  was  in- 
tended to  answer  the  purpose  of  a  loan,  or  rather  to  remain  as  a 
security,  and  was  90t  a  reinittancp.  It  was  not  payable  at  any  day 
certain,  but  on  demand ;  and  it  was  not  payable  at  Leith.  It  is  in 
no  respect  different  from  a  bank  note.  It  is  not  necessary,  then, 
that  payment  of  a  note  so  granted  should  have  been  demanded 
within  two  or  three  days  after,  and  a  protest  taken  upon  it,  to  keep 
up  reooime,  and  Henderson  woald  bave  been  much  surprised  in- 
deed if  any  such  demand  had  been  made  upon  him  and  the  other 
obligania  within  a  day  or  so  of  transiiifttting  it.  No  doubt  the 
parties  wero  bound  to  keep  up  the  recourse  :  this  would  have  been 
Sufficient,  by  protest  and  charge,  any  time  withjn  ^ix  years  from  its 
date,  80  that  there  was  no  undt|0  delay  here.  Wbatber  thera  was 
any  thing  incorrect  in  the  conduct  of  the  bank,  arising  out  of  their 
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22  Jan.  1836.  transactions  with  Scott,  who  gave  this  note  as  an  additional  seen- 
S^^y^    "^  ^  them,  which  entitles  Henderson  to  be  free,  is  not  now  to  be 
Co.  o.  Mao    considered,  since  that  and  other  points  are  reserved. 
kay»  &c.  The  other  Judges  confiurred,  and  the  note  for  Walker^s  Trustees 

was  refused. 


Pleas  for 

Henderson's 

Trustee. 


Opinion  of 
Court. 


Judgment. 


Whigham^  for  Henderson's  Trustee,  objected  to  the  third  find- 
ing. The  expenses  incurred  in  the  cessio  and  in  the  execution 
of  the  disposition  omnium  bonorum  had  been  beneficially  expended 
for  all  concerned.  As  to  the  claim  for  commission,  there  was  no 
decision  in  support  ofs  uch  a  claim ;  but  here  the  trustee  was,  in 
one  sense,  under  the  control  of  the  Court,  and  having  expended 
time  and  labour,  was  entitied  to  remuneration. 

Lord  Jtutice- Clerk, — It  is  generally  one  of  the  parties  in  whose 
favour  it  is  made  who  takes  charge  of  the  execution  of  the  disposi- 
tion by  the  debtor.  We  cannot  trench  upon  the  decisions  referred 
to  by  the  Lord  Ordinary,  which  settle  the  law,  that  heritable  ere* 
ditors  are  not  liable  for  expenses  thus  incurred. 

The  Court  refused  the  reclaiming  notes. 


Lord  Ordinary,  Hioncreiff, 
Bank,  Henderson. 
Wm.  Uartin,  S.  S.  C. 


For  Walker's  Trustees,  £eay,  MarikalL         For  Leith 
For  Mr  Irving,  Whigham.  Wm.  Stewart,  W.  S. 

John  Bissety  S.  S.  C.         F.  Clerk. 

R. 
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2Sd  January  1886. 


JEAN  KING  AND  Others 
affainst 

THE  GREENOCK  BANK. 


Writ. — Vitiation. — Inhibition. — (1.)  Certain  words  essential 
to  the  validity  of  letters  of  inhibition  were  written  as  a  note  on  the 
margin^  which  was  signed  by  the  writer  to  the  signet  who  subscribed 
the  letters^  but  no  notice  was  taken  of  the  marginal  note  at  the  end  of 
the  letters^  there  being  no  allegation  of  frauds — ffie  diligence  was 
found  effectual,  (2.)  Certain  words  or  letters  erased  found  not  in 
substantialibuSf  and  not  fatal  to  the  validity  of  the  inhibition. 
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Je^n  KiNa  and  others  brought  a  redaction,  ex  capite  inhibitionis,  23  Jan.  1838. 
of  securities  gpranted  to  their  prejudice  over  heritable  subjects  in 
favour  of  the  Greenock  Bank.     Among  other  defences  pleaded  othen  v.  The 
was  an  objection  to  the  pursuers'  inhibition,  on  the  ground  of  nul-  Gree&ock 
lity  from  erasure,  and  an  unauthenticated  marginal  addition.    The     [|j_ 
statement  was :  The  letters  of  inhibition,  upon  which,  and  the  NarntiTc. 
executions  thereof,  the  action  is  founded,  bear  to  proceed  upon  the 
dependence  of  an  action  of  count  and  reckoning,  at  the  instance  of 
the  pursuers,  against  John  King,  William  Morris,  and  William 
King,  one  of  the  granters  of  the  heritable  securities,  concluding, 
that  they  should  be  ordained  to  pay  to  the  pursuers  L.1500  equally 
among  them,  or  such  other  sum  as  should  be  found  and  ascertained 
to  be  the  balance  upon  the  accounts  therein  mentioned.     The  let> 
ters  of  inhibition  (omitting  the  words  erased  and  added)  do  not  va- 
lidly and  effectually  set  forth  what  John  King,  William  Morris  and 
William  King  are  inhibited  from  doing.     In  particular,  the  war- 
rant for  inhibiting  them  from  contracting  debt  or  granting  deedsr, 
&C.  to  the  hurt  and  prejudice  of  the  complainers,  does  not  set  forth 
that  such  inhibition  had  any  reference  to  the  implementing  and  ful- 
filling of  any  decree  that  might  be  obtained  in  any  such  action  of 
count  and  reckoning.     After  the  letters  of  inhibition  were  written, 
the  complainers  attempted  to  rectify  their  mistake,  by  inserting  on 
the  margin  the  words,  '  the  implementing  and  fulfilling  to  the  com- 
^  plainers  the  decree  to  be  obtained,  at  their  instance,  on  the  said 
^  depending  process,'  and  by  erasing  part  of  the  original  text,  and 
substituting  the  words,  *  the  whole  sums  to  be  therein  contained  */ 
No  notice  is  taken  either  of  that  marginal  addition,  or  of  that  era- 
sure and  superinduction,  by  the  writer  to  the  signet  who  signed  the 
letters ;  and  the  same  are  not  authenticated  in  any  way  whatever. 

The  pursuers  admitted  the  existence  of  the  marginal  note,  to 
which,  however,  was  adhibited  the  signature  of  the  writer  to  the 
signet,  and  also  admitted  the  partial  erasure  and  superinduction  of 

*  fThut  in  original.    The  letter  $  and  wordt  in  Italics  have  been  superinduced,  and 

are  partly  written  on  erasures.  J 

A  the  imple- 
Nor  do  any  other  act  or  deed^  directly  or  indirectly^  whereby  the  right  to  the  mentiDg  and 

Mid  lands  and  othen  pertaining  to  them  may  be  anywise  evicted  or  adjudged  fulfilling  to  the 

from  them,  or  they  denuded  thereof,  in  defraud  and  to  the  hurt  and  prejudice  of  complainers  the 

the  complainers,  anent   and  payment  making  to  them  of  the  whole  sums  to  be  ^^^  ^^^^ 

therein  contained;  and  also,  that  ye,  in  our  name  and  authority,  inhibit,  &c*  instance,  on  the 

It  concludes  thus:  Given  under  our  signet,  at  Edinburgh^  the  17  th  day  of  Oc-  said  depending 

tober,  in  the  second  year  of  our  reign  1821.  process, 

Co 

Ex  Delib.  Dom.  Concilii.  S. 

P* 

Robert  Sfeio,  for  Mr  Wm.  Campbell, 
.Written  by  Wm.  Walker,  his  clerk,  on  these  twenty-two  pages. 
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9SHn.  1890.  the  wordd  in  the  body  of  the  writ,  bat  denied  tiiM  they  Were  in 
substantialibus,  or  that  any  farther  authentictition  was  neceesaryk 
They  also  averred  that  no  change  had  been  made  on  the  inhibitioil 
since  it  passed  the  signet  This  the  defenders  neither  knew  nor 
admitted. 


King  and 
Otbera  V.  The 
Greenock 
Bank. 


Narrative. 


Lord  Ordi- 
nary's Note. 


The  Lord  Ordinary  repelled  the  objection,  ^tid  prononneed  an 
interloeator,  reducing  in  terlns  of  the  reductive  conclusions,  with 
the  following  note : 

Nate. — <  The  objection  of  want  of  interest,  though  in  the  de- 
fenders' pleas,  is  not  within  their  defences.  In  this  situation,  the 
Lord  Ordinary  does  not  put  his  rejection  of  it,  as  he  otherwise 
would  have  done,  on  its  own  want  of  merits. 

*  The  objections  to  the  inhibition  are,  that  certain  words  and 
letters  are  written  upon  an  erasure,  and  that  a  marginal  note  is  not 
noticed  in  what  has  been  termed  *  the  doquet.'  These  statements 
jEure  both  correct  in  point  of  fact  But  there  is  no  offer  to  prove 
any  fraud.  The  defenders,  in  their  thitd  statement^  say,  that  what 
was  done  was  meant  to  correct  a  mistake  ;  but  at  the  debate,  both 
parties  intimated  that  they  had  no  proof  to  adduce  beyond  what 
was  implied  in  the  admitted  circumstances  of  the  case»  The  par* 
suers,  in  their  counter-statement,  aver  that  no  change  was  made  on 
the  diligence  c^Ur  it  passed  the  signets  The  defendeiB  merely  an* 
swer  that  they  do  not  admit  this,  as  they  do  not  know  the  fhct. 
But  the  pursiiers  prove  it  sufficiendy  by  referring  to  the  bill,  and 
especially  to  the  executions^  which  took  place  inthin  a  very  few 
days  after  the  sig^eting,  and  contain  the  marginal  note  and  the 
erased  passage,  so  that  the  question  as  to  tiie  effect  of  the  note 
and  the  erasure  arises  quite  purely. 

<  The  Lord  Ordinary  thinks  that  the  diligence  cannot  be  set 
aside  on  account  of  the  erasure^  because  it  is  not  in  substantialibu^ 
and  the  writ  is  effectual  although  the  erased  words  and  letters 
be  held  as  not  written.  The  defenders  argued,  that  the  erasure 
and  the  note  must  be  taken  together.  The  Lord  Ordinary  does 
not  see  that  this  is  necessary,  or  how,  except  as  explaining  in 
what  way  the  correction  was  found  expedient,  it  is  of  any  impor- 
tance. The  case  of  Elliot,  26th  June  1820,  has  no  application  to 
this  one;  The  erasure  there  was  most  essential,  and  there  weA  a 
disconformity  between  the  bill  and  the  letters. 

<  The  note  is  essential  to  the  validity  of  the  diligence ;  but  the 
Lord  Ordinary  is  of  opinion,  that  its  not  being  noticed  at  the  end 
of  the  letters  forms  no  ground  of  reduction.  The  principles 
which  regulate  deeds,  where  marginal  notes  must  be  mentioned  in 
the  testing  clauses,  in  order  to  connect  the  parties'  signature  with 
the  witnesses'  attestation,  have  no  application  to  writs  like  this. 
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where  there  are  no  witnesses ;  but  the  law  gives  credit  to  the  sub-  ^  J*"*  ^^36. 
scription  of  a  public  officer  alone.  His  power  to  subscribe  a  mar-  /**v^ 
ginal  note  is  not  disputed  $  but  it  is  maintained,  that  the  validity  others  v.  The 
of  a  note  depends  on  its  being  set  forth  in  the  doquet.  The  Greenock 
Lord  Ordinary  has  been  unable  to  discover  any  authority,  of  any 
description,  for  this  opinion,  which  he  thinks  is  against  principle, 
as  applicable  to  such  an  instrument.  The  Court,  upon  7th  July 
1824)  authorised  the  keeper  to  withhold  the  signet  from  letters 
which  did  not  contain  the  name  of  the  derk  by  whom  they  were 
written,  and  to  this  extent  there  is  judicial  authority  for  a  memo- 
randttra  at  the  end  of  the  writ  But  neither  this  interlocutor,  nor 
any  thing  else,  makes  the  mention  of  marginal  notes,  or  the  nu- 
meration of  pages,  either  necessary  or  proper. 
*  No  doubt,  agreeably  to  a  practice,  which,  though  common,  the 
Lord  Ordinary  does  not  understand  to  be  by  any  means  inva- 
riabloy  the  pages  here  are  de  fisu^to  numbered ;  and  if  that  number- 
ing had  been  signed,  it  might  have  been  maintained,  on  the  autho- 
rity of  the  reversal  in  the  case  of  Hare  r.  Nasmyths,  that  the  wri- 
ter havinff  chosen  to  authenticate  the  letters  by  counting  the  pages, 
aothing  beyond  the  numbered  pages  can  be  received.  But  the 
notandum  is  not  signed ;  and  the  Lord  Ordinary  understands  such 
notaoda  very  rarely  are.  So  that  the  Court,  for  an  object  not  at 
all  connected  with  authentication,  has  sanctioned  the  specification 
of  one  particular  at  the  close  of  the  letters ;  and  the  defence  here 
is  founded  on  an  attempt  to  extend  this  to  a  different  purpose,  so 
as  to  include  a  precaution  only  required  on  common  deeds.' 

The  defenders  redaimedf  but  the  Court  adhered^  and  gave  addi*  jadgmeni. 
tional  expenses. 

Lord  Ordinary,  Cocibum.  Act.  Dean  ofFac,  (Hope, J  J.  S*  Afore  and  MaUland^ 

Alt  Xeay  and  MarthaU.         Campbell  f  Mack,  W.  8.  MacmiUan  ^  Grant,  Agents. 
r.  Clerk. 

R. 


Ko.  LXII.  SECOND  DIVISION,  23d  January  1836. 

Lawrbkcs  TwsEOiE  against  £B£NEZ£a  Bsattis. 

Poiwonio  THi  GaouNDw — Paocs&s.^-An  application  for  a  diligence  to  recover 
writings,  to  instruct  a  defence  against  an  action  of  poinding  the  ground,  at  the  in- 
stance of  an  assignee  of  an  heritable  creditor,  though  uninfefl,  the  defence  being, 
that  the  bond  assigned  had  been  granted  to  cover  advances  by  the  cedent  which 
had  not  been  instructed,  the  poinding  was  allowed  to  proceed.    (See  papers.) 

Lord  Ordiaaiyy  J^frey,       Act.  J»  S,  More.     Alt.  A,  M^XeilL     John  Brown, 
W.  S.        Mackintosh  ^  GemmeU,  S.  S.  C        R-  Clerk. 

R. 
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26th  January  1836. 


E.  AND  W.  SMITH 

agaiust 
THOMAS  BINNY. 


NarratiTe* 


Chargers* 
Pleas. 


Bill  of  Exchange. — Indorsation. — Husband  and  Wife.-^ 
Process. — Exceftio  Falsi. — (1.)  A  married  woman,  rtndvug 
with  her  husband^  indorsed  a  biU  of  exchange  drawn  by  herulfvpon 
her  'fatker,  and  alleged  to  have  been  accepted  by  him,  in  the  kwrnh 
ledge  that  site  was  married,— fivnd  tluxt  this  was  not  a  valid  comoey^ 
once  to  the  billy — and  bill  ofsuspension  by  the  father  of  a  charge  by  the 
indorsee  passed  sintpliciter,  (2.)  The  maxim,  exceptio  falsi  est  om^ 
fdum  ultima,  found  not  applicable  to  exclude  other  pleas,  where  the 
record  had  not  been  dosed  on  the  allegation  of  forgery,  and  the  charger 
had  not  been  called  on  to  abide  by  the  bill,  nor  the  suepender  to  eofi^ 
sign  previously  to  the  statement  (fthe  new  plea* 

E.  and  W.  Smith  chai|ped  Mr  Binny  on  a  Mil,  bearing  to  be 
drawn  by  Mrs  Gib  on  her  father,  Mr  Binny,  aad  to  be  aecepted 
by  him;  and  which  was  indorsed  by  Mrs  Gib  to  the  chaigeis^ 
without  the  knowledge  or  concurrence  of  her  hosbandy  with  whom 
she  then  lived.  Of  this  charge  Mr  Binny  brought  a  suspension, 
at  first  simply  on  the  ground  that  his  acceptance  was  forged ;  but 
he  afterwards,  in  making  up  the  record,  without  departing  from 
the  allegation  of  forgery,  added  the  plea,  that  the  indorsation  of  Mrs 
Gib  in  favour  of  the  chargers  was  invalid  without  her  husband's  con-> 
currence. 

This  plea  was  for  the  first  time  stated  in  the  re-revised  reasons  of 
suspension ;  a  correspondence  having  been  by  that  time  recovered 
under  a  diligence,  from  which  it  appeared  that  the  transaction  had 
been  kept  secret  from  her  husband. 

The  chargers  pleaded — That  the  suspender  having  alleged  forgery^ 
could  not  afterwards  recur  to  any  other  defence,  according  to  the 
maxim,  exceptio  falsi  est  omnium  ultima ;  Gordon,  22d  Feb.  1676, 
Morr.  12,056 ;  Forrester  v.  Rowat,  8th  July  1697,  Morr.  12,061 ; 
Gray  and  Co.  v.  Gray,  Elehies,  Process^  No.  2 :  that,  at  all  events, 
this  new  pica  could  only  be  admitted  on  the  suspender  departing 
from  that  of  forgery,  or  at  least  paying  previous  expenses :  that  as- 
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tmning  the  irignatare  to  b«  genuine,  the  sospender  was  barred  from  86  Jan.  I83A. 
impeaching  the  validity  of  the  bill,  as  he  had  accepted  it  in  the    ^y^' 
knowledge  that  the  drawer  was  a  married  woman.     Besides,  that  ^j^- 

a  bill  drawn  by  a  femme  ooaverte  was  not  necessarily  nail,  and  that      

she  coald  validly  indorse  it,  if  her  husband  did  not  object;  Mac*  ^^^' 
keosie  v.  Eraser,  18th  May  1827,  Fac  ColL 


The  Lord  Ordinary  pronoaneed  the  following  interlocator : —  Lord  Ordi- 
The  Lord  Ordinary  having  heard  counsel  for  the  parties,  and  ^^|.|''**'* 
having  afterwards  considered  the  closed  record,  productions,  and 
whole  process,  finds,  that  the  suspender's  plea,  that  the  chargers 
had  no  right  to  the  bill  in  question,  becailse  it  could  not  be  va- 
lidly indorsed  by  the  drawer,  being  a  married  woman,  might 
be  Btated  either  as  a  preliminary  defence,  or  objection  to  the 
chargers'  tide,  or  as  a  peremptory  defence  on  the  merits ;  and 
therefore  finds,  that  it  is  not  to  be  held  as  passed  from,  by  the 
sospender^s  allowing  the  record  to  be  closed  without  argument  on 
the  subject;  and,  in  respect  the  record  was  not  closed  on  the  al- 
legation of  forgery,  nor  had  the  chargers  been  called  upon  to  abide 
by  the  bill,  nor  the  suspender  to  consign,  before  the  objection  to  the 
indorsation  was  stated,  finds,  that  the  maxim,  ezceptio  fiedsi  est  om- 
nium ultima,  does  not  apply  to  the  case,  and  that  it  is  competent 
for  the  suspender  to  object. to  the  validity  of  the  indorsation,  with- 
out passing  from  the  defence  of  forgery ;  and,  in  respect  it  is  not 
alleged  that  the  drawer  was  engaged  in  trade,  or  that  the  bill  was 
granted  in  consequence  of  any  transaction  falling  under  her  prse- 
poaitura,  or  that  her  husband  was  made  acquainted  with,  and  sanc- 
tioned her  indorsation,  while,  on  the  contrary,  it  appears,  from  the 
correspondence  produced,  that  he  was  carefully  kept  ignorant  of 
die  matter,  and  that  the  chargers  were  aware  of  this  circumstance ; 
finds,  tiiat  the  chargers  obtained  no  valid  conveyance  to  the  bill, 
and  are  not  now  in  right  of  it;  therefore  suspends  the  letters  sim- 
pliciter,  and  decerns ;  finds  the  chargers  liable  in  the  expenses 
incurred  since  the  time  that  the  objection  to  the  indorsation  was 
stated  in  the  re-revbed  reasons  of  suspension,  and  in  no  other 
expenses/ 

Note. — <  The  maxim,  exceptio  falsi  est  omnium  ultima,  even  ao-  Note. 
cording  to  the  ancient  form  of  process,  was  subject  to  various  li- 
mitations ;  and,  in  particular,  it  seems  not  to  have  been  admitted, 
unless  an  act  of  litiscontestation  had  been  pronounced.  It  is  doubt- 
ful how  far  it  can  be  received  at  all  under  the  present  form,  where 
the  rule  is,  that  all  defences  shall  be  stated  simul  et  semel,  and 
consequently  that  any  one  may  be  proponed  without  passing  from 
another.     If  it  be  admissible  to  the  effect  of  excluding  any  state- 
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Smiths  V, 
Blnnj. 


ment  in  fdct^  or  plea  in  laW)  this  can  only  happen  If  the  rebord 
has  been  closed  on  the  plea  of  falsehood,  before  the  other  plea  has 
been  stated. 

<  The  nature  of  the  transaction  in  this  case,  and  the  whole  cor* 
respondence  produced,  are  conclusive  on  the  point  that  Gtbt  the 
drawer's  husband,  wa^  studiously  kept  ignorant  of  his  wife's  trans* 
action  in  purchasing  the  jewels,  and  giving  a  bill  for  the  price ; 
and  there  is  no  averment  on  the  record  to  the  contrary.  The  case 
of  Mackenzie  (1 8th  May  1827)  is  not  parallel :  for  thbre  the  hus^ 
band  and  wife,  the  drawers,  were  called  in  an  ordinary  action  along 
with  the  acceptor ;  and  as  the  husband  allowed  decree  to  go  against 
him,  it  was  presumed  that  he  had  authorised  the  indorsation.  Bui 
Gib  has  not  been  made  a  party  here,  and  there  is  neither  pre* 
sumption  nor  averment  that  he  was  in  any  way  cognizant  of  the 
matter. 

'  The  suspender  having  neglected  to  state  the  plea  which  has 
now  been  sustained,  until  his  reasons  of  suspension  were  re-revi* 
sed,  he  has  been  found  entitled  to  expenses  only  from  that  period.' 


Opinion  of 
Court. 


Judgment. 


Both  parties  redaimed. 

Lord  Preiidenit.-^1\iiA  case  differs  from  that  of  Mackensie's. 
There  the  action  was  an  ordinary  one,  in  which  the  husband  was 
called,  and  had  an  opportunity  of  objecting  to  the  transfer.  He  did 
not  do  so,  and  was  therefore  held  to  have  consented  to  it.  Besides, 
in  that  case,  the  husband  being  out  of  Scotland,  and  the  wife  being 
allowed  to  carry  on  business  for  her  own  behoof,  she  might  validly 
contract  personal  obligations.  But  in  this  case  the  bill  was  the 
husband's,  and  could  not  be  transferred  without  his  concurrence^ 
which  was  not  proved. 

Lord  Gillies,^ Suppose  the  suspender  had  granted  a  bond  to  his 
married  daughter,  and  she  had  assigned  it  without  her  husband's 
concurrence,  it  could  not  be  said  that  the  granter  was,  in  these  cir- 
cumstances, bound  to  pay  to  the  assignee. 

The  other  Judges  concurred^  and  the  Court  adhered* 


Lord  Ordinary,  Corehoute.  For  the  Chargers,  Rob.  Bell,  Rulherfurd.  Sett 

jr  RiUherfurdt  W.  S.  Agents.  For  the  Suspender,  Dean  qfFac*  f Mope, J 

H.  J»  Robertson,         JPearson  4r  Robertson,  W.  S.  Agents. 

C.  R. 
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FIRST  DIVISION. 

No.  LXIV.  26fA  January  1886. 

EDWARD  COLLINS 
againMt 

JAMES  HAMILTON,  Esg.  akd  Othbrb. 

Taol.^'^Nuibance. -— Responsibility  of  Landlord  for  Te* 
NAHT.-^ORT  Trial.— ^(l88UE8.)---'^/a7U&r<f  having  let  premises 
to  be  used  inter  alia  as  a  dye-toorky  in  an  action  of  damagts  fot 
alleged  injuries  occasioned  by  some  of  the  dyeing  operations  of  his 
tenants^' — tm  issue  was  granted  against  the  landlord^  Whether  these 
operatiom  were  carried  on  under  his  auAority  f 

The  facts  out  of  which  the  present  question  arose  are  clearly  stat-  NamtiTe* 
«d  in  the  following  note,  added  by  the  Lord  Ordinary  to  his  interlo- 
cutor of  the  19th  Dec.  1835 :  *  This  is  an  action  of  damages  brought 

<  by  the  pursuer  against  the  defenders,  for  polluting,  by  their  ope- 

*  iBtions  of  dyeing,  a  stream  on  which  the  pursuer's  paper  manu- 
'  &etory  is  situate,  and  rendering  it  unfit  for  the  purposes  of  that 

*  manufacture.     It  is  directed  not  only  against  the  defenders,  Mac^ 

*  donald  and  Mackay,  the  tenants  and  occupiers,  by  whom  those 

*  operations  in  dyeing  are  actually  carried  on,  but  against  Mr 
'  Hamilton,  the  proprietor  of  the  premises,  and  Mr  Arthur,  a  for- 

*  mer  tenant  of  those  premises,  who  assigned  or  sublet  them  to 
'  Macdonald  and  Mackay.     The  main  ground  of  action  against 

*  Messrs  Hamilton  and  Arthur  is,  that  by  letting  the  premises  ex* 

*  pressly  for  various  purposes,  and,  inter  alia,  for  the  purpose  of  a 

<  dye-work,  they  are  necessarily  liable  for  the  consequences  of  the 

*  acts  of  the  actual  possessors.     This  liability  is  denied  by  the  de- 

<  fenders,  and  the  Lord  Ordinary  has  thought  it  expedient  to  afford 
'  the  parties  an  opportunity  of  having  the  judgment  of  the  Court 

<  on  that  point  of  law,  before  sending  the  case  to  a  Jury.' 

The  case  being  verbally  reported  by  the  Lord  Ordinary,  it  was  Pursuer's 
pleaded  for  the  pursuer— That  the  stream  was  very  small,  and  there-     ^^* 
fore  unfitted  for  a  dye-work  of  any  reasonable  size :  that  the  de- 
fenders, Hamilton  and  Arthur,  in  the  knowledge  of  this,  had  let  the 
premises  for  the  purpose,  amongst  others,  of  a  dye- work :  that  it  was 
averred  that  they  were  cognisant  of  the  pollution  of  the  water, 
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86  Jan.  1836.  formerly  pure,  by  the  operations  of  dyeing,  and  aware  of  the  injury 
thence  suffered  by  the  pursuer :  that  therefore  these  defenders  were 
Hamilton  and  Uablei  And  that  an  issue  must  be  given  against  them  as  well  as 
Others.  their  subtenants. 


Defenden* 
Pleat. 


Judgment. 


To  this  the  defenders  answered — That  in  order  to  infer  liability 
against  them,  the  pursuer  must  undertake  to  prove,  that  in  that 
situation  a  dye-work  of  any  description  must  of  necessity  be  a  nui- 
sance :  that  this  proof  they  would  not  undertake :  that  a  landlord, 
in  letting  a  subject  for  a  particular  operation  not  in  itself  illegal,  did 
not  render  himself  liable  for  hb  tenant,  should  the  latter  push  the 
operation  to  an  illegal  extent :  that  though  an  express  authority 
had  here  been  given  to  carry  on  the  useful  and  legal  work  of  a 
dye-work,  it  was  always  under  the  tacit  limitation,  that  the  tenants' 
acts  should  in  the  circumstances  be  legal ;  and  that  therefore,  should 
the  tenants  create  a  nuisance  by  the  mode  of  their  operations,  they 
alone  were  the  parties  responsible. 

The  Court  remitted  to  the  Lord  Ordinary  to  approve  of  the  fol* 
lowing  issue : 

<  Whether  the  said  operations,  so  carried  on  by  the  defenders, 

<  Macdonald  and  Mackay,  to  the  loss,  injury  and  damage  of  the 

<  pursuer,  were  carried  on  under  the  authority  of  the  defenders;, 

<  James  Hamilton  or  his  predecessor,  and  Archibald  Arthur,  or 

<  either  of  them  ? ' 

Lord  Ordinary,  FuUerton*         Act  Dean  ofFae.  f  Hope, J  A.  li^NeiU.  Bowie  jr 

Campbelit  W.  S.  Agents.     For  Hr  Hamilton,  Rutherfurd  and  Dunlop.     Patrick 
jr  Crawford,  W.  S.  Agents*  For  Mr  Arthur,  Brodie.  James  Bumeu^ 

S,  S.  C.  Agent. 

C.R. 
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No.  LXV. 


26th  January  1036. 


WILLIAM  MITCHELL 
affcunst 

THE  WESTERN  BANK  OF  SCOTLAND. 


Bank  Manaqeiu — Society.  ~  Mutual  Contract.  —  Circum* 
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stances  in  which  it  was  found  that  Bank  Directors  had  the  absolute  ^  J^n.  1S36. 
power  of  dismissing  the  Manager^  without  assigning  any  cause  in 

•  _..^     -.         ^.,  ,  Mitchell  v.  The 

justification  of  the  act.  Western  Bank 

Process. — The  leading  conclusion  of  an  action  leing^  that  the  defend-  of  Scotland. 
ers  should  be  ordained  to  restore  and  reinstate  the  pursuer  in  the 
office  from  which  he  had  been  dismissed^  and  the  next  or  alfemative 
conclusion  being  for  damages  in  case  this  should  not  be  done^  there 
being  no  independent  ground  of  injury  arising  from  the  time^  mode 
or  terms  of  the  dismissal^  and  the  Lord  Ordinary  and  Court  hold- 
ing thai  there  was  a  power  of  dismissal  ^--found^  that  there  were  no 
sufficient  grounds  for  a  remit  for  trial  by  jury  ;  and  action  dismiss- 
ed  accordingly. 

The  Western  Bank  of  Scotland  was  projected  in  1831,  at  which  NamtiYe. 
time  the  pursuer  held  the  appointment  of  cashier  to  the  Glasgow 
Union  Bank.  The  pursuer  set  on  foot  a  prospectus  for  a  rival  bank, 
to  be  called  the  Western  Bank ;  and  without  divulging  his  inten- 
tions to  any  one  connected  with  the  Glasgow  Union  Bank,  took 
the  preliminary  steps  for  the  formation  of  such  an  establishment. 
The  prospectus  contained,  inter  alia,  provisions,  that  a  contract  of 
cqwrtnership  should  be  prepared  previously  to  the  first  general 
meeting  of  the  shareholders,  and  that  a  committee  of  the  shareholders 
shoald  have  it  in  their  power  to  elect  an  oflBcer,  for  the  purpose 
of  forwarding  the  business  of  the  institution ;  and  many  respect- 
able individuals  having  subscribed  for  shares,  and  a  committee 
baying  been  chosen,  that  committee,  in  virtue  of  the  power  con- 
ferred by  the  prospectus,  named  the  pursuer  as  Manager,  where* 
upon  he  accepted  the  appointment.  At  the  time  when  this  ap- 
pointment was  conferred  on  the  pursuer  he  was  not  cashier  of  the 
Glasgow  Union  Bank,  having  previously  resigned  that  situation. 
In  terms  of  the  prospectus  of  the  Western  Bank,  a  contract  of  co- 
partnership was  executed  in  the  summer  of  1832, 'whereby  certain 
individuals  were  named  Governor  and  Deputy-Governor,  and  Or- 
dBnary  Directors,  for  the  first  year  ending  June  1833,  and  tiie  Or- 
dinary Directors  so  named  were  authorised  to  appoint  Extraordi- 
nary Directors  and  oflBce-bearers.  The  general  duties  of  the  Or- 
dinary Board  of  Directors  are  prescribed  in  the  25th  clause  of  the 
contract ;  and  by  the  26th  clause,  the  Ordinary  Directors  are  autho- 
rised and  empowered  to  nominate  and  appoint,  by  a  writing  to  be 
engrossed  in  their  sederunt-book,  <  a  Manager,  Cashier,  Secretary, 

*  and  Accountant,  to  whom  they  may,  from  time  to  time,  allow  such 

*  salaries  as  to  them  shall  seem  proper ;  and  it  shall  be  in  the  power 

*  of  the  said  Ordinary  Board  of  Directors  to  dismiss  any  one  or 
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S6  Jan.  1830.  ^  Diore  of  the  said  officers,  when  they  see  oocasioiii  provided  that 
^^^y^^    <  two'tliirds  at  least  of  the  said  Directors  shall  concur  in  auch  dis- 
Mitcheilr.  The  t  migsai .  and  they  are  hereby  authorised  to  appoint  a  successor  or 
of  Scotland.      ^  succcssors  to  the  party  or  parties  so  dismissed.'    The  first  general 
— T  meeting  of  the  shareholders  was  held  on  2dd  May  1832,  when  the 

contract  was  approved  of,  and  the  Directors  appointed ;  and  at  a 
meeting  of  the  Ordinary  Directors,  on  10th  July  1838,  the  pur- 
suer's appointment  as  Manager  was  sanctioned,  and  a  resolution 
come  to,  fixing  his  salary  at  L.500,  with  a  free  house,  commencing 
firom  2d  July  1832. 

In  terms  of  the  contract  of  copartnership,  the  pursuer  lodged  a  bond 
of  caution  for  his  intromissions  and  management  to  the  amount,  of 
L.8000.  This  bond  is  dated  in  September  and  November  1832,  and 
contains,  inter  alia,  a  clause  to  the  following  effect :  *  And  farther, 

*  as  I,  the  said  William  Mitchell,  (pursuer,)  only  hold  the  foresaid 

*  office  of  Manager  during  the  pleasure  of  the  Ordinary  Board  of 
(  Directors  of  the  said  Western  Bank  of  Scotland,  and  their  so^ 

*  cessons  in  office  for  the  time  being,  or  at  least  of  two^thirds  of 

*  their  number,  in  terms  of  the  foresaid  26tb  clause  of  the  cooh 

<  pany's  contract,  I  hereby  bind  and  oblige  myself,  at  any  time^ 
^  when  required  so  to  do,  by  two-thirds  at  least  of  the  said  Ordi« 

<  nary  Board  of  Directors,  to  deliver  up  to  them,  or  their  successors 

<  in  office  for  the  time  being,  all  sums  of  money  in  specie,  bank 
^  notes,  and  notes  of  the  said  banking  company  itself,  &c.  with  tha 

*  keys  of  the  repositories  of  the  said  banking  company,  and  other 
^  property  belonging  thereto,  that  may  be  in  my  possession  at  the 

<  time,  and  the  booke,  accounts  and  vouchers  of  the  said  bankiqg 

<  company,  without  any  manner  of 'exception  or  reservation  what^ 

*  ever.' 

The  pursuer  received  the  th^ks  of  the  Directors,  fmd  of  a  generitl 
meeting  of  the  proprietors  of  the  bank,  and  an  addition  was  mpid^ 
to  his  allowance  as  Manager.  These  acknowledgments  were 
made  by  the  Directors  and  by  the  Shareholders,  under  the  im* 
pression  that  they  were  merited.  On  the  21st  of  September  1833j 
after  the  Ordinary  Directors  had  had  seventeen  months'  experience 
of  the  pursuer's  conduct  and  management  of  the  affairs  of  the  bank, 
they  addressed  the  following  letter  to  him :  <  William  Mitchell, 

<  Esq.  Glasgow. — 2Ut  September  1833.     Dear  S<r, — In  conset 

*  quence  of  your  unremitted  attenUon  to  the  interest  of  the  Wc^t- 
-*  ern  Bank  of  Scotland,  as  Manager,  we,  the  Directors  of  said  bank, 
<>  have  added  L.100  sterling  per  annum  to  your  sfdary,  which  coip# 

<  mences  at  last  balance,  and  we  do  expect  you  to  continue  to  pay 
h  the  same  assiduous  attention  tp  its  Interest  in  time  coming^     ^e 
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<  are,  dear  Sir,  yoar  most  obedient  senrants,  (Signed)  John  Bu-  86  Jan.  ]83d« 
*  CHANAN,  James  W.  Roberton,  George  Douglas,  John  Mac-  Sj^fZ^T^^ 

A  m  «T  T»     .  1       1  •     Mitchell  V,  The 

<  GREooR,  Alexander  M^Aslan,  Robert  Weir/     Besides  his  western  Bank 
salary  the  pursuer  had  the  use  and  occupation  of  a  house  and  of-  ®^  ^^*"*'' 
fioea  rent  free.  Narr^Uve. 

From  the  date  of  his  appointment,  down  to  the  month  of  October 
1834,  the  pursuer  continued  to  act  as  Manager,  and  the  Directors 
and  Shareholders,  none  of  whom  were  practical  bankers,  were  led, 
from  the  representations  of  his  proceedings  made  to  them  by  the 
pursuer,  to  believe  that  he  was  managing  the  affairs  of  the  bank 
with  skill  and  judgment  Afterwards,  however,  the  Directors  be* 
eame  dissatisfied  with  the  conduct  of  the  pursuer  as  Manager,  for 
reasons  condescended  on  upon  the  record. 

A  demand  was  soon  after  made  by  the  shareholders,  and  the 
Committee  of  Management  of  the  Edinburgh  branch,  for  the  in* 
stant  removal  of  the  pursuer;  and  the  Directors  determined  to 
exercise  the  powers  conferred  by  the  26th  clause  of  the  contract, 
as  well  as  by  the  pursuer^s  own  bond  of  caution ;  and  accordingly, 
at  a  meeting  of  the  Ordinary  Board  of  Directors,  held  on  the  14th 
October  18S4,  at  whidi  aM  the  Ordinary  Directors  were  present, 
diey  fmanimously  resolved  to  dismiss  the  pursuer  from  his  situation 
of  Manager,  and  to  appoint  Mr  Miller  in  his  stead. 

The  pursuer  brought  an  action,  concluding  that  it  ought  to  be 
fisand  and  declared,  <  that  the  proceedings  of  the  said  Western 
Bank  of  Sootland,  and  Committee  of  Management,  and  whole 
partners  thereof,  were  illegal  and  unwarrantable,  and  contrary  to 
the  engagement  entered  into  with  the  pursuer,  and  to  the  provi- 
sions of  the  contract  of  copartnery ;  and  it  being  so  found  and 
declared,  the  said  Western  Bank  of  Scotland,  and  whole  partners 
thereof,  and  their  Manager  and  Secretary,  as  representing  the  said 
company,  ought  and  should  be  decerned  forthwith  to  restore  and 
reinstate  the  pursuer  in  the  said  office  of  Manager,  and  in  the  full 
exercise  of  all  the  functions,  powers  and  faculties,  and  in  the  full 
possession  and  enjoyment  of  the  salary,  benefits  and  privileges 
pertaining  and  belonging  to  the  said  office,  both  previous  to  and 
rince  his  removal,  and  hereafter  to  fall  due,  in  the  same  manner, 
and  as  fully  and  freely  as  if  the  pursuer  had  not  been  removed 
from  the  said  office ;  or  at  least  the  said  company,  and  partners 
thereof,  as  individuals  as  well  as  copartners,  ought  to  be  decerned 
and  ordained  to  make  payment  to  the  pursuer  of  the  annual  sum 
of  L.600,  as  the  stipulated  salary  attached  to  and  pertaining  to 
the  office  of  Manager,  with  L.IOO  in  lieu  of  house-rent,  &c. ;  or 
otherwise  to  make  payment  of  L.  15,000  in  name  of  damages,'  &cw 
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96  Jan.  1836.      In  support  of  his  action  the  pursuer  pleaded — 1.  The  act  by 

^^^V^^    which  the  pursuer  was  dismissed  from  the  office  of  Manager  of  the 

Wwtern  bS^^  Western  Bank  being  illegal  and  unwarrantable,  and  in  violation  of 

of  Scotland,      the  engagements  come  under  when  he  was  appointed,  as  well  as 

PureuCT'a         ^^t,ui  vires  of  the  Ordinary  Directors,  the  defender  is  bound  either 

Fleas.  to  reinstate  the  pursuer  in  the  office,  or  to  make  reparation  to  him 

for  the  whole  loss  and  damage  he  has  sustained,  or  may  yet  sustain 

in  consequence  of  bis  dismissal. 

2.  As  the  charges  of  incapacity,  gross  mbmanagement,  supine 
negligence  and  malversation  as  manager  of  the  bank,  on  wbicli  the 
defender  attempts  to  justify  the  dismissal  of  the  pursuer,  are  not 
true  in  point  of  fact,  they  cannot  warrant  the  illegal  and  injurious 
act  of  which  the  pursuer  complains ;  but,  on  the  contrary,  they  ag* 
gravate  the  claims  already  competent  to  the  pursuer. 


Defenders* 
Fleas. 


The  defender,  founding  upon  the  terms  of  the  copartnery,  the 
pursuer's  appointment,  and  bond  of  ceLUiioUf  pleaded — 1.  The  pre- 
sent action  is  untenable,  and  the  whole  of  the  pursuer's  averments 
are  irrelevant,  and  not  admissible  to  probation,  in  respect  that  both 
under  the  contract  of  copartnership  of  the  bank,  and  under  the 
pursuer's  own  bond  of  caution,  he  was  expressly  removable  from 
his  office  of  Manager  at  the  pleasure  of  the  Ordinary  Board  of  Di- 
rectors, and  was  removed  accordingly ;  while  he  does  not  aver  that 
be  had  entered  into  any  engagement  with  the  bank  different  from 
that  set  forth  in  the  contract  and  relative  bond  of  caution ;  Pol- 
lock's Trustees  against  the  Commercial  Bank,  4th  July  1822,  1. 
S.  and  D.  459,  as  decided  in  the  House  of  Lords,  3.  Wilson  and 
Shatoy  365  and  430. 

2.  Under  the  pursuer's  engagement  with  the  bank,  the  Ordi- 
nary Board  of  Directors  had  an  absolute  power  to  dismiss  him  either 
with  or  without  cause ;  but,  esto  that  the  directors  were  bound  to 
justify  the  pursuer's  dismissal,  that  step  was  warranted  by  his  inca- 
pacity for  his  situation,  and  by  his  mismanagement,  negligence  and 
malversation  in  the  conduct  of  the  bank's  affairs. 

3.  The  defender  is  entitled  to  have  the  questions  of  law  and  re- 
levancy raised  on  the  present  record  determined  before  the  case  is 
remitted  to  the  issue  clerks,  or,  at  all  events,  before  the  issues  are 
sent  to  a  jury  for  trial;  M^Liean  v.  Richardson,  1st  July  1834, 
12.  5.  and  D.  865 ;  Law  v.  Gibson,  3d  Feb.  1825,  12.  S.  and  Z>. 
896. 


The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
note: 
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*  The  Lord  Ordinary  having  heard  parties'  procurators  on  the  ?6  Jan.  1836< 
state  of  the  cause  as  remitted  from  the  Jury  Roll,  and  the  pleas     ^^^V^^ 
of  the  defenders  for  excluding  the  action,  and  preventing  any  trial  ^^wu^H  B^* 
on  the  averments  of  the  pursuer,  as  being  irrelevant,  finds,  that  of  Scotland. 
sufficient  grounds  have  been  assigned  why  the  cause  should  be  T^JTodi- 
deeided  without  any  remit  for  trial  by  a  Jury ;  therefore  appoints  nary's  loter- 
the  cause  to  be  enrolled,  in  order  that  the  record  may  be  closed^  ^^^^u^^'*'- 

and  ordains  the  parties  to  be  prepared  to  close  the  record  accord* 
ingly/ 

Nate. — <  The  precise  meaning  of  this  interlocutor  will,  it  is  pre*  Note. 
sumed,  be  easily  understood.  The  Lord  Ordinary  has  fully  made 
up  his  mind,  that  the  action  cannot  be  maintained  on  the  sum* 
mens,  and  the  facts  admitted  in  the  record,  and  is  prepared  to  pro«> 
nounce  a  decree  of  absolvitor.  But  he  cannot  do  so,  according  to 
the  statute,  the  record  not  having  been  closed,  in  consequence  of 
the  contemplated  possibility  of  the  case  being  still  remitted  for 
trial.     This  form  of  the  interlocutor,  however,  with  the  explana-  -* 

tory  note,  will  enable  the  party,  if  so  advised,  to  take  the  opinion 
of  the  Court  on  the  present  state  of  the  cause,  without  closing  the 
record,  and  waiting  for  a  direct  judgment  on  the  merits  of  the  ac* 
tion.  If  they  prefer  the  latter  course,  it  will  be  equally  safe  for 
them. 

w 

*  It  is  not  necessary  to  go  much  into  detail.  The  nature  of  the 
conclusions  of  the  summons  must  be  attended  to.  They  all  de- 
pend expressly  and  essentially  on  the  assumption,  that  the  defend- 
ers had  not  potoer  to  dismiss  the  pursuer  from  the  office  without 
assigning  special  causes,  which  the  Court  might  hold  to  be  suffir 
cient ;  and  accordingly  the  leading  conclusion  throughout  is,  that 
they  should  be  ordained  to  ^  restore  and  reinstate '  the  pursuer  in 
the  office ;  the  conclusion  for  damages  being  only  alternative^  in 
case  this  shall  not  be  done.  There  is  no  case  of  damages  raised 
by  the  summons  on  the  independent  ground  of  injury  arising  from 
any  thing  in  the  particular  time,  mode,  or  terms  in  which  the  dis- 
missal took  place,  supposing  that  there  was  otherwise  power  to  do 
the  act :  And,  indeed,  it  is  plain,  that  if  the  power  existed,  the 
defenders  might  comply  with  the  first  alternative,  to  the  effect  of 
restoring  the  pursuer,  and  so  put  an  end  to  the  action ;  and  then 
immediately  dismiss  him  in  some  more  formal  and  simple  manner, 
according  to  his  own  view  of  the  matter. 

<  The  case,  therefore,  must  depend  on  the  question  of  power* 
And  the  Lord  Ordinary  can  only  say,  that  when  he  considers, 
\st^  The  terms  of  the  constitution  of  the  company;  2d,  The 
terms  of  the  pursuer's  appointment ;  and,  S^/y,  and  above  all,  the 
explicit  terms  of  his  bond  and  obligation  to  the  bank ;  he  finds  it 
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d6  Jan.  1636. 


-Mitchell  V,  The 
Western  Bank 
of  Scotland. 

Note. 


altogether  impossible  for  bim  to  bold,  that  tbe  Bank  or  tbe  Direc- 
tors bad  not  an  absolute  power  of  remoral)  wbich  entirely  ex-* 
eluded  tbe  idea  of  tbeir  ever  being  called  on  to  justify  tbe  act  in 
a  court  of  law.  Tbis  is  tbe  ease  of  a  private  society,  wbo  were 
entitled  to  make  tbeir  own  laws  and  tbeir  own  contracts,  to  bind 
all  the  officers  appointed  by  them ;  and,  if  any  words  could  be 
contrived  more  strongly  to  express  tbe  pursuer^s  obligation  to  sab* 
mit  implicitly  to  tbe  will  of  tbe  Directors  in  removing  bim  from 
office  than  tbos6  employed  in  bis  bond  to  them,  tbe  Lord  Ordi-^ 
nary  does  not  know  where  they  are  to  be  found. 
<  The  case  of  Pollock  v.  Tbe  Commercial  Bank,  as  decided  in  tke 
House  of  Lords,  3.  Wilson  and  Shaw,  p.  865  and  4d0,  seems 
at  any  rate  decisive  of  the  principles  which  must  govern  this 


Opinion  of 
CourU 


Judgment. 


The  pursuer  having  reclaimed^ 

Lord  Justice^CUrlL — Many  things  may  be  held  to  be  mismanage- 
ment which  do  not  amount  to  moral  bhime.  The  Manager's  no- 
tions of  banking  may  differ  from  those  of  the  Directors,  and  tbis 
may  amount  to  mismanagement  in  tbeir  estimation.  If  tbe  Direc- 
tors entertain  doubts  of  bis  capadty,  they  may  dismiss  him. 

Lord  Medtfiyn. — I  am  dear  that  they  were  entitled  to  dismiss 
him  when  we  look  to  the  conclusions  of  the  summons.  It  is  scarcely 
oonceivable  that  this  act  was  contrary  to  tbe  minute  and  bond  of 
security,  on  which  I  rest  my  opinion. 

Tbe  Court  adhered  to  the  interlocutor,  and  found  tbe  defender 
entitled  to  tbe  expenses  of  opposing  the  note ;  remitted  to  the  Lord 
Ordinary  to  proceed  accordingly  *. 


liord  OrdinaTy,  Uoncre^.        Aot.  Rutherfurd^  Whigham.  Alt.  Sol-^Gtu,  (Cmn^ 

ingkame,J  P.  Robertson,         W,  Bell,       James  J»  Smith,  S.S.C.  Grak^m  f  Ah" 
derson,  W.  S.         T.  Clerk. 

R. 


*  The  Lord  Ordinary  subsequently  dismissed  the  action,  and  found  the  pursuer 
liable  in  expenses. 
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SECOND  DIVISION. 

No.  LXVL  26ih  January  1836. 

DAVID  WEMYSS  abd  RICHARD  COWAN 

against 

Mrs  THOMSON  and  HENRY  DUNCAN. 

SuPEJtioB  AND  Vassal. — Feu-buties. — A  parly  fsutd  ovi  an  arta 
rf  grtnmdjbr  the  purpose  of  buUding  ;  certain  tenemetds  were  buiU 
thereon  by  the  vassal,  and  eub-feued  in  different  flats  to  various  pat" 
ties,  with  holdings  a  me,  and Jbr  payment  of  a  propottion  ofihefeu^ 
duty  and  dupUoand  thereof  ;^'found,  in  reference  to  two  of  the  vassals 

•   in  non^entry,  {notwithstanding  the  superior  had  aeeepted  payment  of 
their  proportion  of  the  feu  for  a  long  period,  and  htid  ako  granted 
eharters  to  the  other  vassals  for  payment  only  of  their  proportions  of 
the  original  feu'duty,)  that  saidpdrty,  as  superior,  was  entitled  to 
insist  on  said  vassals  taking  charters  containing  an  obligation  fof 
payment  of  the  whole  cumulofeu,  but  not  of  the  relief  on  the  entry 
of  the  heirs  ;  but  that  said  vassals  were  entitled  to  have  inserted  in 
said  eharters  an  obligation  by  the  superiors  to  grant  to  them,  wheH'^ 
etfer  required,  at  the  vassaPs  expense,  an  assignation,  to  tlte  ^eet  of 
enabling  them  to  recover  from  the  co-feuars  whatever  suin  or  sums 
might  at  any  time  be  exacted  from  them  beyond  their  otM  just  pre* 
portion  of  the  said  cumuh  feu-duty  and  relief,  and  also  a  deda^ 
ration,  that  the  demand  for  such  relief  should  not  exceed  the  proper* 
tion  thereof  corresponding  to  the  proportions  of  the  whole  feu  in  non^ 
entry  at  the  time* 

In  1786,  William  Archibald  feued  from  John  M'Gill  and  Andrew  Namtive. 
Cowan  an  area  or  piece  of  ground,  situated  in  St  Patrick  Square, 
Ediiiburgb,  for  the  purpose  of  building  thereon.  A  feu-contraet 
and  disposition  was  then  granted  in  fevour  of  Mr  Archibald,  as  the 
fenar,  and  on  which  he  was  duly  infeft.  By  this  fea-oontract,  the 
vassal  was  taken  bound  to  make  payment  to  the  superiors  of  a 
yearly  feu-duty  of  L.19 :  11:3,  being  the  feu-duty  for  the  whole 
area,  and  L.39 : 2 :  6,  or  a  duplication  of  the  said  feu-duty,  on  the 
entry  of  each  heir  to  the  whole  subjects.  Mr  Archibald  and  Mr 
James  Aikman,  builder  in  Edinburgh,  (supposed  to  have  been  a 
partner  of  Mr  Archibald  in  the  speculation,)  built  three  large  tene* 
ments  on  the  above  fen,  each  divided  into  separate  bouses  or  flats. 
Archibald  afterwards  conveyed  the  said  tenements  to  Aikman  in 
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86  Jan.  1836.  1792,  who  was  then  infeft.     In  May  1800,  Mr  Kilpatrick  Wil- 
^''^V^    Hamson  Burnet  purchased  from  Aikman  a  flat  of  one  of  the  tene- 
oTi^nV*^    ments,  and  got  a  disposition  from  Aikman,  declaring  that  the  house 
Thomson  and  was  to  be  held  of  the  original  superiors,  for  payment  of  L.1,  68. 
Wuncnn.         yearly,  fis  a  proportion  of  the  cumulo  feu-duty  payable  for  the 
Narrative.       whoIe  original  area,  and  doubling  the  said  feu-duty  of  L.I,  68.  on 
the  entry  of  each  heir  to  the  said  flat.     Burnet  sold  the  above  flat 
to  Mr  Ralph  Hardie,  baker  in  Edinburgh,  in  1808.     A  disposition 
was  then  taken  by  Hardie  in  favour  of  himself  in  liferent,  and  the 
defender,  Mrs  Isabella  Thomson,  his  daughter,  in  fee,  and  upon 
which  the  defender  and  her  father  were  duly  infeft.  *  This  dispo^ 
sition  contained  the  same  manner  of  holding  as  had  been  inserted 
in  the  disposition  to  Burnet,  that  is  to  say,  of  the  original  superiors ; 
and  the  stipulated  feu-duty  and  composition  were  also  the  same, 
L.l,  68.  of  feu-duty,  with  a  duplication  on  the  entry  of  each  heir. 
Hardie  died  about  fifteen  years  ago,  and  the  defender,  Mrs  Thom- 
son, became  the  proprietor  of  the  said  flat,  in  virtue  of  the  above 
titles.     The  remainder  of  these  tenements  were,  in  the  mean  time, 
sold  and  disponed  in  separate  flats  to  different  individuals,  each  flat 
being  burdened  by  the  first  disposition  from  Aikman  with  a  suit- 
able proportion  of  cumulo  feu-duty. 

Several  of  the  proprietors  of  these  other  flats,  from  time  to 
time,  obtained  charters  from  the  superiors,  Messrs  Wemyss  and 
Cowan,  containing  special  clauses,  whereby  the  feu-duty  payable  to 
the  superiors  was  restricted  to  the  proportion  of  feu-duty  contained  in 
the  sub-titles,  with  merely  a  duplication  of  these  divided  feu-duties 
on  the  entry  of  heirs.  In  March  1810,  the  pursuer,  Mr  Wemyss, 
together  with  Mr  Andrew  Cowan  and  his  trustee,  the  immediate 
authors  of  the  pursuer,  Mr  Richard  Cowan,  granted  a  charter  in 
fieivour  of  Mr  David  Kemp,  merchant  in  Kirkcaldy,  of  a  part  of  the 
aaid  property,  and  took  him  only  bound  to  pay  a  feu-duty  of  L.ly 
10s.  as  his  own  proportion  of  the  original  cumulo  feu-duty,  with  a 
duplication  of  the  restricted  feu-duty  on  the  entry  of  each  heir. 
In  November  1824,  the  present  pursuers,  Wemyss  and  Cowan, 
granted  another  charter  of  the  same  portion  of  the  above  subjects 
to  Mr  John  Greig,  bookseller  in  Edinburgh,  containing  similar 
clauses,  and  restricting  the  feu-duty  to  L.1,  lOs.,  with  a  duplication 
on  the  entry  of  heirs.  The  defender  and  her  predecessors  have  all 
along  paid  nothing  more  than  the  feu-duty  of  L.l,  6s.  contained  in 
her  titles ;  and  she  has  paid  that  feu-duty  to  the  present  pursuers 
for  a  period  of  at  least  fifteen  years.  In  the  year  1824,  the  pur- 
suers, as  superiors,  called  upon  the  defender  to  take  a  charter  of  her 
house.  She  furnished  her  titles  to  the  pursuer,  Mr  Cowan,  in  or- 
*^  der  that  he  might  prepare  the  scroll  of  the  necessary  charter.   Cowati 
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prepaced  a  draft  of  the  proposed  charter^  which  he  transmitted  to  26  Jan.  1836. 
the  agent  of  the  defender,  for  revisal,  in  May  1824.  ^^^V^^ 

-   But  this  draft,  in  place  of  limiting  the  feu-duty  to  the  proportion  ^*^""° 
effeiring  to  the  defender's  house,  as  had  been  done  in  the  case  o^  Thomsoa  and 
the  other  charters,  took  the  defender  bound  for  payment  of  the  whole  ^""*^*"' 
original  cumulo  feu-duty  of  L,  1 9 : 1 1 : 3 ;  and  farther,  (in  the  words  Karntiw. 
of  this  draft,)  <  paying  the  sum  of  L.39 :  2 : 6  sterling,  or  double  of 
'  the  foresaid  yearly  feu-duty,  for  the  first  year  of  the  entry  of  each 
'  heir^to  the  said  dwelling-house,  and  others  above  confirined,  with 

*  one-fifth  part  more  of  the  said  sum  of  penalty,'  &c.,  with  a  general 
reservation  of  the  defender's  right  to  seek  relief  against  the  proprie- 
tors of  the  other  portions  of  the  property  of  the  proportions  of  feu- 
duty  and  composition  effeiring  to  these  portions. 

•  The  defender's  agent  objected  to  the  draft,  in  so  far  as  it  made 
the  defender  liable  for  the  whole  cumulo  feu-duty,  and  still  more 
particularly  as  stipulating  for  payment  of  a  duplication  of  the  cu- 
inulo  feu-duty  on  the  entry  of  each  heir  to  the  defender's  house. 
It  was  then  particularly  pointed  out  to  the  pursuer  by  the  agent  of 
the  defender,  l«f,  That  the  pursuers  had  lost  their  right  to  claim 
the  whole  cumulo  feu-duty  from  the  defender,  because  they  had,  by 
their  own  charters,  discharged  the  co-vassals  of  the  defender,  and 
thereby  prevented  the  defender  from  operating  any  relief  against 
them,  at  least  to  the  extent  of  the  feu-duty  so  limited ;  and,  2</, 
That  the  pursuers  could  never  be  entitled  to  a  duplication  of  their 
whole  original  feu-duty  on  the  entry  of  each  heir  to  the  defender's 
lionse,  such  duplication  being  only  due  for  an  entry  to  the  whole 
subjects  originally  feued;  .and  farther,  that  the  pursuers  had,  by 
their  own  charter,  cut  off  the  defender  from  all  claim  of  relief  against 
the  co-feuars  on  account  of  the  entry  money. 

'  The  pursuers  refused  to  make  any  alteration  on  the  objectionable 
clauses  in  the  charter. 

■  The  pursuers  allowed  the  matter  to  lie  over  until  August  1831. 
Mr  Cowan  then  wrote  to  the  defender,  Mrs  Thomson,  tendering 
delivery  of  the  charter,  demanding  immediate  payment  of  the  com- 
"position,  with  interest  since  1824,  and  also  the  fees  of  the  charter, 
and  thereafter  raised  an  action  of  declarator  of  non-entry. 

The  pursuers  pleaded^  in  support  of  the  action — 1.  A  superior  is  Punuen^ 
entitled  to  have  the  whole  of  the  feu-duty  for  which  he  has  stipu-  ^'^^ 
iated  secured  over  every  part  of  the  subject  feued.  2.  Assuming^ 
'but  not  admitting,  that  where  the  feu  has  been  subdivided,  the  sur 
perior  is  bound  to  give  each  of  the  sub-feuars  a  public  holding-; 
and  supposing  the  entry  of  heirs  and  singular  successors  to  be  taxed 
*by  the  original  charteri  be  oannot  be  required  to  enter  the  succcft* 
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26  Jan.  1836.  gors  of  the  Tassal  in  any  part  of  the  fen,  except  on  receiriag  pay* 
^^^V^^  ment  of  the  composition  to  which  he  has  thereby  consentecL .  9L 
Cowaia^<;r°  '^^^  estimate  which  may  have  been  put  by  the  vassal  and  his  sab- 
Thmnson  and  feuars  On  the  annual  value,  and  the  casualties  eSkking  to  the  seve-* 
ral  subdivided  portions  of  the  feu»  cannot  affect  the  rights  or  inte*< 
rests  of  the  superiors.  4.  The  circumstances  founded  on  by  the 
defenders  do  not  import  a  departure^  on  the  part  of  the  pursoerty 
from  any  of  their  legal  rights,  in  reference  to  the  feu-subjeots,  or 
the  defenders  personally.  5.  The  payments  of  feu-duties  madfe  by 
the  purdiasers  unentered  must  be  regarded  as  partial  payments 
made  on  account  of  the  original  vassals,  and  in  fulfillaent  of  the  ob«» 
ligations  of  the  latter,  under  the  original  contracts.  6»  The  pur-» 
suers  having  offered  a  reservation  of  a  right  of  relief  against  the 
other  sub-feuars,  and  done  nothing  by  which  that  equitable  right 
of  relief,  as  among  the  sub-feuars,  could  be  at  all  affected,  and  hav-» 
ing  &rther  offered  to  concede  to  the  defenders  all  that  they  were 
entitled  to  demand,  the  defenders,  who  are  bouQd  to  hold  of  the 
pursuers,  in  terms  of  the  original  feu-contract^  have  had  no  good 
grround  for  lying  out  unentered,  and  the  pursuers  are  therefore  en- 
titled to  obtain  declarator  of  non-entry  and  decree  for  the  bygone 
duties,  up  to  the  date  of  citation,  and  the  full  rents  thereafter,  as 
concluded  for  in  the  summons. 


Mn  Tbom- 
Bon'i  Pleas. 


It  was  pleaded  in  defence  for  Mrs  Thomson — 1.  The  pursueis 
were  not  entitled  to  institute  and  insist  in  the  present  action,  see- 
ing that  the  defender  was  all  along  ready  to  enter,  and  had  made 
fair  and  proper  proposals  to  the  pursuers  for  adjusting  the  terms  of 
the  charter.  2.  The  pursuers  are  barred  by  their  own  acts,  and 
terms  of  their  present  libel,  from  now  founding  upon  the  alleged 
invalidity  of  the  titles  under  which  the  defender  acquired  the  pro- 
perty, and  are  therefore  bound  to  confirm  these  tides.  3.  The 
proportion  of  feu-duty  payable  by  the  defender  roust  be  held  as 
fixed  in  a  question  with  the  pursuers,  both  in  consequence  of  the 
nature  of  the  original  grant,  recognition  of  the  sub-feus  by  the  pur- 
suers and  their  predecessors,  and  long- continued  acceptance  of  the 
particular  proportions  of  feu-duty  from  the  different  vassals.  4. 
The  charter  tendered  is  erroneous,  in  so  far  as  it  takes  the  defender 
bound  for  pttyment  of  any  thing  more  than  her  own  proportion  of  the 
original  feu-duty,  in  respect  that  the  pursuers  have  already,  by  n 
charter  or  charters  to  the  other  sub-feuars,  cut  off  the  defender's  r^ 
lief  against  the  other  vassals.  5.  At  all  events,  the  pursuers  are  not 
entitied  to  insert  in  the  charter  an  obligation  on  the  defender  to  pay 
a  duplication  of  the  whole  comulo  feu-doty  on  the  entry  of  every  heir 
to  the  defender's  bouse  ;^  such  a  claim  being  contrary  to  the  terms 
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of  th^  titles,  and  the  defender's  recourse  against  the  other  sub-vassals  86  Jan.  1836^ 
being  likewise  excluded  by  the  terns  of  the  charter  or  charters    ^"^V^^ 
already  gprmted  by  the  pursuers.     6,  The  pursuers  are  in  no  view  Cowim  r.*" 
entitled  to  bygone  non<«entry  diities  or  full  rents  as  libelled,  there  Tbemson  and 
having  been  no  refusal  to  enter,  or  improper  delay  on  the  part  of    "°^^^* 
the  defiinder* 

PUaded  for  Dnnoan,  the  defender — 1.  The  pursners  are  not  en-  Henry  Dun- 
tilled  t^deereein  thisaction^  as  it  is  imputable  to  themselves  alone  ^^'*  ^ 
tkat  the  defender's  subjects  are  in  non-entry.  2.  They  cannot  be 
permilted  to  found  etn  the  prohibition  against  sub-feuing  in  the  char- 
ter to  Philp,  after  recognising,  for  a  course  of  years,  the  subaltern 
light  of  Mr  Duncan,  and  after  calling  on  his  heir,  even  in  this  ac- 
tion, to  enter,  as  the  only  party  *  entitled  to  be  entered.'  3.  It  is 
inoonpeteni  for  th^  pursuers  to  object  to  the  amount  of  the  fen- 
duty  as  fixed  by  the  disposition  from  Mr  Philp  to  Mr  Dunean, 
seeing  that  they  have  recognised  and  sanctioned  it  for  a  period  of 
years,  by  taking  payment  of  it  ^eotly  from  Mr  Dunoan,  as  his 
fea-duty,  and  by  giving  receipts  accordingly.  4.  The  fieu-duty 
being  tiiBS  fixed  at  14s.,  the  relief,  on  the  entry  of  heirs,  must  be  a 
daplicando  of  that  sum ;  and  thei^e  is  no  relevancy  (in  a  question 
Viih  the  defender)  in  the  statement,  that  Philp's  heirs  entering, 
not  to  the  defender's  subjects,  hut  to  the  whole  area,  must  have 
paid  a  doplicando  of  the  L.l^  :  3  :  9.  5.  The  defender  being  en- 
l|tied  to  a  charter,  subjecting  heirs  to  a  duplicando  of  14s.,  was  un- 
der no  obligation  to  accept  of  one  binding  them  to  pay  a  duplican- 
do of  Li.15  :  3  :  9,  with  a  reserved  right  of  relief  against  their  co- 
vassals,  as  the  reservation  would  not  avail  them,  unless  all  the  sub- 
jects fell  in  non-entry  at  oaee.  6.  Moreover,  it  was  incumbent  on 
the  pursuers,  proposing  such  a  clause  of  relief,  to  shew  that  they 
had  taken  care  to  secure  it  to  the  defender  and  his  heirs,  in  the 
charters  which  they  had  granted  to  others ;  which  they  failed  to  do. 
At  all  events,  as  such  of  those  charters  as  have  been  got  at  do  not 
subject  the  vassals  in  them  to  relieve  the  defenc^er  and  his  heirs  to 
a  certain  extent^  the  pursuer's  right  to  a  duplicando  of  the  L.15, 
3s.  9d.  most  be  held  to  be  cut  off.  7.  The  pursuers,  after  drawing 
the  feu-duties,  have  no  right  to  demand  *  the  bygone  duties'  from 
the  period  of  Philp's  death  up  to  the  date  of  citation.  Neither 
have  they  any  right  to  ask  ^  the  full  rents'  since,  when  the  defender 
was  willing  and  anxious  to  enter  on  reasonable  and  proper  terms. 
It  is,  besides,  conclusive  against  both  these  claims,  that  the  pursuers 
are  not  entitied  to,  and  will  not  obtain,  decree  of  declarator  of  non- 
entry ;  and  that  the  charter  of  confirmation,  which  they  have  agreed 
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l!6  Jan.  1836.  to  g^'ant,  Will,  when  griantecl,  be  retrospective  in  its  effects,  iand 
'^^V^^    draw  back  to  the  date  of  the  right  confirmed. 

Weioyss  and 
Cowan  V. 

TbomsoBand      The  Lord  Ordinary  (Medwyn)  ordered  cases,   issuing  at  the 

Duncan.  _  ,.         ... 

same  time  this  note  : 
Lord  Ordi-  Note, — *  The  Lord  Ordinary  has  bestowed  a  great  deal  of  eonsi- 

nary  s    o  .    ^  deration  on  this  case,  without  being  able  to  form  an  opinion  which 

^  is  at  all  satisfactory  to  himself.     In  the  vigour  of  the  feudal  law, 

<  and  in  the  case  of  a  rural  subject,  he  could  have  little  doubt  that 

<  where  the  subject  was  divided  among  various  feuars  without  the  act 

*  of  the  superior,  he  would  not  have  been  bound  to  divide  the  feu- 

*  duty  or  duplicand,  as  contended  for  by  the  vassal  in  this  case,,  but 
^  that  he  might  levy  the  whole  feu-duty  by  poinding  any  part  of  the 
^  ground,  leaving  the  vassal  to  obtain  proportional  relief  from  the 
f  other  vassals.     At  the  same  time,  considering  our  relaxed  notions 

<  on  the  matter  of  feudal  casualties,  and  on  the  relative  character  of 
'^  superior  and  vassal,  and  considering,  further,  the  nature  of  the 

<  subject  here,  a  building  feu,  where,  it  may  be  presumed,  it  was 

<  contemplated  on  both  sides  that,  when  built  upon,  portions  of  the 

<  building  would  be  sold  to  different  proprietors,  and  where  the 
^  feu-duty  bears  so  large  a  proportion  to  the  value  of  the  subject 
.<  conveyed,  making  the  burden  of  the  whole  feu-duty  a  very  heavy 

>  burden  upon  each  individual  portion  of  the  subject,  while  the 
^superior's  means  of  recovery  are  pretty  ample,  it  may  well  be 

>  doubted  whether  the  pleas  of  the  vassal  do  not  find  sufficient  siip- 
.'  port  to  defend  against  the  superior's  claim. 

^  The  parties  may  look  into  two  cases  which  have  some  analogy 

<  with  the  present.  No  doubt,  in  was  in  the  case  of  lordships  of 
^  erection ;  Viscount  of  Stormonth,  Jan.  1682,  Broum^s  Supplement^ 

<  vol.  ii.  p.  13;  Creditors  of  Eyemouth,  8th  Feb.  1757,  Supple^ 
.^  mentf  vol.  v.  p.  856. 

<  Even  if  the  Lord  Ordinary  had  decided  the  cause  himself,  the 
}  Court  would  probably  have  ordered  cases,  as  there  is  not  any  re- 

>  cent  precedent  (if  any)  for  the  decision  of  it  So  that,  though 
/  that  there  has  been  some  delay  from  the  difficulty  he  has  had  in 

<  forming  any  opinion,  the  additional  expense  of  cases  would  pro- 
}  bably  have  been  incurred  at  any  rate.' 

The  cause  having  come  before  Lord  Jeflfirey,  «s  Ordinary,  his 

.Lordship  made  avisandum  to  the  Lords  of  the  Second  Division, 

'.issuing  the  following  note  : 

Note.  Note* — ^  The  cases  having  been  ordered  by  the  former  Lord  Or'- 

;*  dinary  with  a  view  to  a  decision  by  the  Court,,  the  present  Lord 

^  Ordinary  has  thought  it  right  to  report  without  a  judgment;  and 
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^  certainly,  if  there  is  not  enongli  fn  the  specialties  to  warrant  a  de*^  £6  Jan.  IBSe^ 

*  cision,  the  question  is  fitter  for  the  consideration  of  the  Court  than     ^"^^v^^ 

*  of  an  inmvidual  judge.     To  the  present  Lord  Ordinary  the  spe*  c^JJJJb*©. 

<  cialties  appear  very  important ;  ..and,  even  upon  the  larger  view  of  Thomson  and 

*  the  argument,  he  has  a  strong  impression  that  the  permission  to     "°^°* 
5  sobdiyide  the  subject,  or,  in  other  words,  to  create  out  of  it  a  num^     Nous. 

*  ber  of  smaller  and  separate  feus,  to  be  held  of  the  original  superior, 
^  isy  in  a  great  measure,  exclusive  of  and  inconsistent  with  the  right 

*  to  make  each  of  those  separate  feaars  liable  for  the  undivided 
'  prestations  of  the  original  contract,  and  rather  implies  that  there 

*  was  to  be  a  separate  and  independent  right  in  each  such  feuar, 

<  with  a  separate  and  definite  liability,  the  practical  extent  of  which 

<  was  not  to  vak*y  with  the  performance  or  failure  of  others.     Tlie 
^  natural  and  proper  way  of  arranging  this  would  have  been  by  such 

*  a  provision  in  the  original  feu  as  occurs  in  those  on  the  estate  of 

<  Blythswood.     But  as  this  has  not  been  done,  the  Lord  Ordinary 
^  inclines  to  think  that  the  terms  of  the  charters  may  be  fixed  by 

<  the  Court,  secundum  seqnum  et  bonum,  with  a  view  to  the  two 

<  objects,  of  securing  not  less  than  his  original  rights  to  the  supe- 

<  rior,  and  apportioning  to  each  vassal  his  just  share  of  the  origrinal 

*  burden.    If  there  be  room  for  tliis  view  as  to  the  annual  feu-duty, 

<  it  applies  with  double  force  to  the  composition  on  the  entry  of 

*  heirs  and  the  form  of  the  present  action,  which  is  a  declarator  of 
'  non*entry.  It  is  quite  plain  that  there  is  no  room  for  such  a  d^- 
-'  clarator  as  to  the  subject  of  the  original  feu.     The  fee  is  confess- 

*  edly  full  as  to  the  greater  part  of  that  subject,  or  rather  is  full  in 

*  each  <tf  the  parts  of  that  subject,  which  have  since  been  erected 

*  into  separate  feus.     The  defenders  are  entitled  and  are  required 

<  to  enter  only  to  that  part  of  the  original  subject  which  has  been 

*  separately  disponed  to  them.    If  they  refuse  to  enter,  and  no  com- 

<  position  is  agreed  upon,  the  superior  might  take  the  rents,  but  of 

<  that  portion  only.     The  composition  is  what  may  be  agreed  to  be 

<  taken  in  place  of  the  rents.     But  it  is  not  easy  to  see  upon  what 

*  principle  a  composition  or  equivalent  for  the  rents  of  the  whote 

<  subject  should  be  held  the  only  proper  equivalent  for  the  rents  of 

<  a  small  part  of  it.     If  there  be  no  feudal  principle  which  requires 

<  this,  the  claim  seems  to  derive  little  aid  from  the  cases  of  obliga* 

<  tion  at  common  law,  which  have  been  referred  to.     The  several 

<  feuars  are  not  bound  singuli  in  solidum.     In  fact,  they  have  no 

*  connection  with  each  other,  either  feudal  or  conventional,  but  each 

*  holds  (or  is  to  hold)  a  separate  and  independent  right.     That  of 
^  the  defenders  is  still  but  inchoate,  but  the  superior  is  bound  to 

<  complete  it ;  and  the  only  question  is,  on  what  conditions  is  he 

*  entitled  to  insist  ?  To  assume  that  he  is  entitled  to  bind  the  whole 
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co-vassak  singiiU  in  solidam,  is  plainly  to  aasume  the  wbole  mat^ 
ter  in  debate.  The  case  of  separate  purchasers  of  parts  of  a  pro- 
pertjr*  over  the  whole  of  which  a  catholic  creditor  held  a  previous 
security,  is  equally  inapplicable.  The  creditor  in  9uch  a  case 
stands  in  no  terms  of  relation  to  the  purchasers ;  he  is  not  bound 
to  know  of  their  existence,  and  they  have  no  claim  upon  him. 
But  in  this  case  the  superior  baa  stipulated  that  feuars  of  parts  of 
the  subject  first  disponed  shall  all  hold  of  him ;  and  lie  is  there^ 
fore  confessedly  bound  to  receive  them  as  separate  vassals*  In 
point  of  fact  he  is  now  suing  them  for  an  entry. 
^  It  is  plain  that  the  terms  of  the  chaurters  prepared  by  the  supe- 
rior do  not,  in  any  degree,  provide  or  secure  to  the  vassals  what, 
in  his  case,  he  admits  they  are  entitled  to.  To  effect  this,  they 
should  have  declared  that  they  should  each  be  liable  primarily  for 
no  more  than  the  feuMiuty  and  duplicand  specified  in  their  dispo^ 
sitioQS  respectively,  and  subsidiarie,  for  what  was  due  and  unpaid 
of  such  sums  by  their  co-vassals,  upon  being  assigned  into  the  su- 
perior's right  of  recovery.  But  it  is  far  from  being  clear  that 
they  are  liable  even  in  this  subsidiary  obligation.' 


Judgment. 


Upon  advising  the  cases,  the  Court  pronounced  the  following  m^ 
terlocutor : 

<  The  Lords,  on  the  report  of  Lord  Jeffrey,  Ordinary,  having 

<  advised  the  process,  with  the  cases  for  the  parties,  and  heard  coni»- 

*  sel  thereon,  find,  that  the  pursuers,  as  superiors,  are  entitled  to  in^ 
^  sist  upon  the  defenders  taking  charters  containing  an  obligation 

*  for  payment  of  the  whole  cumulo  feu-duty,  and  of  the  relief  on 

*  the  entry  of  heirs ;  but  that  the  defenders,  as  vassals,  are  entitled 

<  to  have  inserted  in  said  charters  an  obligation  by  the  superiors  to 

*  grant  to  them,  whenever  required,  at  the  defenders'  expense,  an 

<  assignation  to  the  effect  of  enabling  the  defenders  to  recover  from 

<  the  co-feuars  whatever  sum  or  sums  may,  at  any  time,  be  exacted 

<  from  them  beyond  their  own  just  proportion  of  the  said  cumulo 

<  feu*duty  and  relief;  and  also  a  declaration,  that  the  demand  for  such 

<  relief  shall  not  exceed  tlie  proportion  thereof  corresponding  tO:the 
^  portions  of  the  whole  feu  in  non-entry  at  the  time ;  remit  to  the 

<  Lord  Ordinary,  in  order  to  carry  these  findings  into  effect,  and 

<  find  neither  party  entitled  to  the  expenses  hitherto  incurred  in  this 

*  process.' 


XiOrdi  Ordinary,  Ifedufyn,  Jefrey.  Act.  £eay,  Pyper.  Alt.  Dion  qffat, 

iHope,)  Buther/urd,  G.  Bell,  Coventry*  R.  Cotoan,  W.  S.  David  MUe^$ 

S.S.C.  Mobert  Wilson^  Agents.         F.  Clerk. 

.    R. 
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FIRST  DIVISION. 
No.  LXVII.  2&lh  January  1836. 

BRODIE  AND  SPOUSE 

offainsi 

BLAIR, 

Process. — (Jury-trial.) — Expenses. — Expenses  given  to  a  mfe 
who  had  obtained  a  verdict  in  her  favour^  in  an  action  in  which  her 
husband  wcu  also  pursuer  along  with  her^  upon  a  separate  ground^ 
but  was  unsuccessful. 

Mb  and  Mrs  Brodie  brought  an  action  of  damages  for  defiEiniatory  NamtiYe. 
expressions  alleged  to  have  been  uttered  by  the  defender  against 
both  of  the  pursuers.  The  cause  was  tried  in  March  1893,  by  a 
Jury ;  and  a  verdict  returned  for  the  pursuer,  Mrs  Brodie,  wit^i 
L.200  damages.  On  a  motion  being  made  for  expenses  to  Mrs 
Brodie,  it  was  objected,  that  to  give  expenses  to  the  wife  was  in 
buit  to  give  them  to  the  husband,  who  had  been  unsuccessful,  and  to 
whom  damages  had  been  refused  by  the  Jury.  To  this  it  was  an- 
swered, that  the  husband  could  not  have  prevented  his  wife  from 
bringing  this  action,  and  that  she  was  therefore,  independently  of 
him,  entitled  to  expenses. 

The  Court  unanimously  gave  expenses  to  Mrs  Brodie.  Judgment. 

Act.  Dean  ofFae,  (HopttJ  Neaveu  Bowie  ff  CampbeUf  W.  S.  Ageoti.  AlL 

Bul&effurd,  M*Lean  jr  Giffen,  W.  S.  Agents. 

C  R. 


FIBST  DIVISION. 
No.  LXVII  I.  28^A  January  1836. 

Mrs  BLANE  or  DEANE  and  Others 

against 

DUNCAN  PATERSON  and  Others. 

Trust. — (Intromission.) — Clause. — Circumstances  inwhichtrus^ 
tees  were  held  as  intromittersy  by  uplifting  funds  on  a  joint  discharge^ 
and  were  found  liable  for  the  loss  occasioned  by  allowing  funds  so  up^ 
lifted  to  remain  in  tlie  hands  of  a  co-trustee  unsecuredt,  notufithstand" 
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28  Jan.  1838.       tnff  a  clause  ef  exemption^  ^for  neglectj  omissions  or  diligence  of  any 

<  AiW/  and  declaring  that  they  should  be  liable  '  eadi  only  for  his 
*  oum  personal  intromissions.* 
Process. — In  an  action  of  count  and  reckoning^  calling  on  trustees  to 
account  for  their  intromissions  and  management  under  the  trusty  but 
containing  no  declaratory  conclusion^  that  the  trustees  had,  by  t/teir 
conduct^  forfeited  the  protection  ofttie  clause  of  exemption  i^found^ 
that  tlte  pursuer  mighty  in  such  an  action^  demand  payment  of  all 
the  trust-funds  vested  in  the  trustees^  in  regard  to  which  they  cannot 
shew  that  their  liability  to  account  has  been  discharged. 


Blane  or 
Deane  and 
Others  v. 
Paterson  and 
Others. 


NarratiTe. 


By  trust-deed  and  settlement,  executed  on  the  1st  March  1819,  tlie 
late  John  Blair  of  Rothsay  disponed  in  trust  his  whole  estate,  he- 
ritable and  moveable,  that  should  belong  to  him  at  the  time  of  his 
death,  to  certain  trustees ;  to  be  held  in  trust  for  his  daughter,  Mrs 
Deane,  the  pursuer,  in  liferent,  and  her  children  in  fee.  Mrs 
Deane's  liferent  was  declared  alimentary,  and  the  jus  mariti  of  her 
husband  was  entirely  excluded. 

By  said  deed  it  was  declared,  that  the  trustees  <  shall  not  be 

*  liable  for  neglect,  omissions  or  diligence  of  any  kind,  nor  shall 

<  they  be  liable  singuli  in  solidum,  but  each  only  for  bis  own  per- 

*  sonal  intromissions.'  Three  trustees  were  declared  a  quorum ; 
and  a  power  of  assuming  other  trustees  given  <  to  the  said  trustees, 

*  or  their  quorum,  or  the  survivor  of  them.' 

Of  the  trustees  nominated,  the  following  gentlemen  accepted  the 
ofiSce,  on  the  truster's  death,  which  took  place  on  the  11th  day  of 
February  1820,  viz.  the  defenders,  Messrs  Duncan  Paterson  and 
George  Campbell,  the  deceased  Mr  Quinten  Leitch,  (whom  the 
defender,  Mr  James  Leitch,  represents,)  and  Dr  M'Lea.  In  the 
course  of  the  year  1824,  Mr  Paterson  made  a  proposal  to  his  co- 
trustees, and  to  Mr  and  Mrs  Deane,  for  a  loan  to  himself  of  L.1200 
of  the  trust-funds,  then  lying  in  the  Renfrewshire  Bank,  offering 
heritable  security.  To  this  proposal  Mr  and  Mrs  Deane  added  this 
doquet :   ^  London^   13^A  October  1824. — As  the  above  proposal, 

<  when  carried  into  effect,  will  be  advantageous  tp  us,  by  a. higher 

<  rate  of  interest  than  is  allowed  by  the  bank,  and  that  we  approve 

*  of  the  security  offered,  we  consent  and  authorise  the  same.'  The 
trustees,  Leitch,  Campbell  and  Paterson,  subsequently  signed  a 
joint  order  on  the  Renfrewshire  Bank  for  L.500  of  the  trust-fund, 
in  favour  of  Paterson,  their  co-trustee.    This  sum  he  accordingly 

-obtained,  without  giving  the  trustees  any  security.  In  the  begin- 
ning of  1826,  Leitch  retired  from  the  trust  in  consequence  of  bad 
health,  and  M^Lea  died;  and  in  June  of  the  same  year,  Mr  John 

'  Bell  was  assumed  a  co-trustee  by  the  remaining  trustees,  Campbell 
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and  PatersoD.     Shortly  afterwards,  the  remainder  of  the  trust-funds  28  Jan.  1836^ 
in  the  bank,  to  the  amount  of  L.704,  was  drawn  by  Paterson,  on    ""^^V*^ 
the  joint  receipt  of  Messrs  Campbell,  Paterson  and  Bell.  D^"and 

In  October  of  the  same  year,  Mr  Dunlop,  one  of  the  partners  of  Others  v. 
the  Renfrewshire  Bank,  and  one  of  the  trustees  originally  nomi-  q^*^°  ^^ 
nated  by  the  trust-deed,  accepted,  and,  along  with  Messrs  Pater-      — ^ 
son  and  Campbell,  executed  a  ratification  of  the  assumption  of  Bell,  Nar«aT«. 
the  validity  of  which  had  been  doubted,  as  being  granted  by  two 
trustees  only,  which  was  not  a  quorum. 

Almost  the  whole  trust-fund  remaining,  invested  partly  on  heri- 
table, partly  on  personal  security,  was,  during  1826-27,  uplifted,  to 
the  amount  of  L.1876,  on  joint  receipts  or  discharges  granted  by 
Messrs  Campbell,  Bell  and  Paterson,  and  allowed  to  remain  unse* 
cored  in  the  hands  of  the  latter.  Mr  and  Mrs  Blair,  who  resided 
in  England  with  their  family,  all  minors,  became  alarmed,  in  1880, 
at  the  suspicious  answers  made  by  Paterson  to  their  inquiries  in 
regard  to  the  trust-funds,  and  at  his  delaying  to  reinvest  them  on 
good  security ;  and  they  ultimately  raised  the  present  action  of 
CQunt  and  reckoning,  directed  against  the  whole  trustees.  Decree 
of  consignation,  to  the  extent  of  his  intromissions,  was  at  an  early 
stage  obtained  against  Paterson,  and  was  prosecuted  to  ultimate  dili- 
gence without  effect,  in  consequence  of  his  insolvency.  Cases  were 
ordered  by  the  Lord  Ordinary,  and  avisandum  made  to  the  Inner- 
House. 

The  pursuers  pleaded  generally,  that  they  were  entitled  to  pro-  Purtuen 
secate  the  conclusions  of  the  action,  not  only  against  Mr  Paterson,  ^'**'' 
by  whom  the  trust-funds  were  admitted  to  have  been  appropriated, 
bat  also  against  his  co-trustees  and  their  representatives,  as  having, 
in  consequence  of  the  procedure  under  the  trust,  become  liable  to 
make  good  these  funds  to  the  pursuers. 

In  regard  to  Campbell,  tliey  pleaded — That  the  full  extent  of  re- 
sponsibility attachable  to  Paterson  himself,  attached  also  to  Camp- 
bell :  inasmuch  as  the  whole  funds  appropriated  by  Paterson,  had 
been  uplifted  by  him  jointly  with  Campbell,  the  name  of  the  latter 
appearing  as  a  joint  receiver  of  the  funds ;  the  legal  effect  of  which 
was,  to  charge  Mr  Campbell  with  the  amount,  as  an  intromitter  in 
his  capacity  of  trustee :  That  this  laid  on  him  the  obligation  of 
discharging  himself  of  the  sum,  by  shewing  that  he  did  the  reason- 
able duty  of  a  trustee  in  regard  to  it :  That  this  he  had  iailed  to  do : 
That  he  bad  not  inquired,  before  signing  the  documents,  the  rea- 
sons for  uplifting  the  trust-funds,  although  all  the  debts  and  ex- 
pense9  had  been  already  paid ;  nor  had  he  afterwards  taken  any 
st^ps  for  securing  the  sums  he  had  thus  authorised  to  be  uplifted : — 
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9B  J«n.  ^836.  condact  80  groMlj  and  crimiiially  negligent,  that  it  could  not  be 
^^■^V^^  brought  under  the  protection  of  the  clause  of  exemption :  That  it 
D^w  Mid  ^^  ^"  ^^^^  culpa  lata  or  dole,  which  must  plainly  infer  reparation  of 
Otheni;.  the  damage  thereby  occasioned;  Donaldson  v.  Donaldson's  Tras- 
olw"  ^^   *^>  ^^^^  •^**°®  1^83,  R  a  ;  Moffiit  V.  Robertson,  31st  Jan.  1834| 

1 L  5.  and  D.  369 ;  Lord  Redesdale's  remarks  on  Doyle  v.  Blackici 

Ptei^         2.  Sehrak's  and  I^oy*a  Beporisy  242 ;  and  in  Toy  v.  Campbell,  1. 
d41 ;  Willis  on  Trustees,  p.  193. 

That  Leitch  was,  on  the. above  principles,  dearly  liable  for  the 
XtedOO  which  was  drawn  on  his  joint  order  and  discharge,  and  never 
reinvested :  That  being  trustee  for  minors,  lie  could  not  retire;  and 
that  having  once  acted,  he  was  bound  aftex wards  to  take  a  charge  of 
the  affairs ;  and  that  but  for  his  gross  neglect  of  this  duty,  the  lots 
of  the  remainder  of  the  funds  might  have  been  avoided,  for  which 
therefore  he  had  also  incurred  equal  liability  with  Paterson. 

In  regard  to  Dunlop,  the  punaev  pleaded — That  his  interpositioDi 
by  his  deed  of  ratification,  to  raider  valid  the  previous  discharge 
given  to  the  bank  by  Messrs  Peterson,  Campbell  and  Bell,  for 
I«.700,  involved  the  inference  that  he  must  be  held  a  party  to  that 
discharge,  as  much  as  if  he  had  signed  it;  and  that,  after  this  act  of 
interference,  being  just  as  culpably  negligent  as  the  other  trusteesi 
iie  must,  on  the  same  principles,  be  equally  liable  with  them  for  the 
nltimate  loss  occasioned  by  his  intromission  :  That  his  being  a  part- 
ner in  the  bank  might  have  contributed  to  the  facility  with  which 
he  engaged  in  the  transaction.  But  farther,  that  as  Dunlop  did 
grossly  and  culpably,  by  his  act  and  deed,  assume  Mr  Bell,  as  trus- 
tee, at  the  sole  request  of  Mr  Paterson,  without  making  reasonable 
inqoiries  as  to  his  fitness  for  the  office,  either  in  circumstances  or 
character,  and  did  thus  furnish  Paterson  with  an  associate  in  his 
schemes ;  Jind  did  then  himself,  according  to  his  own  admission, 
take  no  further  charge, — he  thus  made  Bell  his  substitute,  and  must 
-he  held  liable  for  all  the  losses  which  happened  subsequent  to  that 
aubstitution,  through  the  acts  or  by  means  of  the  concurrence  of  Bell. 
That  the  pursuers,  Mrs  Deane  and  her  children,  were  not  banred, 
by  any  condttet  of  theirs,  from  prosecuting  the  whole  defenders ;  as 
ithey  had  consented  to  the  loan  to  Paterson,  only  on  condition  of 
heritable  security* 

That  the  form  of  the  action  cannot  now  be  objected  to,  the  re- 
eord  being  closed ;  but  that  the  objection  was  in  itself  unfounded. 
The  action  is  not  merely  petitory,  but  is  one  of  accounting  for  ma- 
nagement;  and  nnder  such  an  action,  a  pursuer  is  entitled  to  demand 
-payment  not  only  of  sums  actually  received,  but  of  all  <Nr  any  part 
-of  the  funds  vested  in  trustees  by  the  trust-disposition,  in  regard  to 
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which  they  cannot  shew  that  their  liability  to  accouut  has  been  dis*  88  Jtca.  1836. 
duvg<ed«  s^fcy'^w' 

Blane  or 
Define  and 

For  the  defenders  it  was  answered^  by  Campbell — That  the  o^re  othen  v. 
subscription  of  a  document  under  which  another  is  to  uplift  funds,  others!"  ^ 
does  not  constitute  intromission  on  the  part  of  the  subscriber,       -*—  ^ 
It  k  the  trustee,  factor,  or  other  person  who  receives  the  money,  ^\^^  ^^ 
who  alone  is  deemed  the  intromitten    But  even  assuming  this  to  be 
prima  fade  evidence  of  intromission,  or  constructive  intromission, 
it  may  be.  rebutted  by  contrary  proof.     Now,  here,  it  is  admitted 
that  the  defender  did  not  intromit,  with  one  farthing  of  the  funds^ 
Mr  Paterson  confessedly  having  received  the  whole.    Besides,  sup- 
posing constructive  intromission  established,  that  is  distinct  from 
'  personal  intromission,'  for  which  alone,  by  the  clause  of  exemp*- 
tion,  the  trustees  are  liable ;  Earl  of  Traquair's  Trustees  r.  Anstru* 
ther's  Tmstees,  la  Shme,  417,  note  420. 

Further,  assuming  that  the  defender  has  cliarged  himself  with  the 
amount  by  intromission, — the  loss,  on  the  pursuer's  own  shewing, 
arises  from  the  failure  on  the  part  of  the  trustees  to  take  proper  se-r 
enrity  from  Mr  Paterson  for  the  funds  which  he  received.  But 
this  omission  is  covered  by  the  clause,  which  declares,  that  tmstees 
shall  not  be  liable  for  ^  neglect,  omissions  or  diligence  of  any  kind  f 
as  the  defender's  conduct,  which  resulted  exclusively  from  over- 
confidence  in  the  other  trustees,  must  be  held  to  fall  under  one  or 
other  of  these  heads;  Graham  v.  Hunter's  Trustees,  9.  S.  and 
D.  54S  ;  Anstmther's  Trustees,  13.  S.  and  D.  421.  In  the  case 
of  DonaldsoD,  theclause  in  the  deed  did  not  protect  against  acts  of 
negligence.  The  case  of  Mo&t  is  confessedly  a  special  case  of  tu- 
tory,  as  appears  from  the  speech  of  Lord  Corehouse  in  Earl  Tra^ 
qoaif^s  Tmstees  v.  Henderson's  Trustees,  6tii  Feb.  1835,  la  &  and 
ix  4&1.  That  to  say  the  defender's  conduct  amounted  to  fraud,  as 
beiiig  culpa  hita,  was  absurd,  and  arose  from  a  misapplication  of  the 
■uutia ;  for  there  is  a  great  distinction  between  dcrius  and  culpa 
lata,  as  is  pointed  out  by  Stair,  L  9.  11.  Besides,  in  the  question 
of  culpa,  the  conduct  of  Mr  and  Mrs  Deane  is  very  material.  They 
aisled  tho  defender.  Indeed,  their,  acquiescence  was  almost  the 
direct  cause  d  the  funds  passing  into  Mrs  Paterson's  hands*  The 
action,  moreover,  is  incompetent  in  point  of  form.  It  is  merely  a 
saanmons  of  count  and  redoftntng.  It  contains  no  declaratory  con- 
dusions,  not  even  to  the  effect. that  the  trustees  have  done  any 
tUng  to  forfeit  the  protection  of  the  clause  of  exemption ;  whilst  the 
MCOfd  consists  alosost  entirely  of  averments  of  gross  negligence,  to 
support  the  plea  that  diey  have  thereby  lost  the  benefit  of  the  said 
dause ;  Canruthers  v.  Hall,.  9.  5.  and  D,  ^^. 
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28  Jan.  1836.  Mr  Leitch,  besides  pleading  the  foresaid  clause  of  exemption^  also 
^"■^^V^^  maintained — That  his  liability  was  likewise  excluded  by  the  provision 
sine  and  ^^  ^^^  ^^^^'  ^^^^  trustees  shall  not  be  liable  for  the  acts  of  any  factor 
Others  v.  habit  and  repute  solvent  at  the  time  of  his  appointment :  seeing  that 
OUiVnk''  *"^  ^^^  Irvine,  who  acted  as  factor  during  the  whole  period  of  his 
— ^  brother's  continuance  in  office,  and  whose  duty  it  was  to  see  to  the 

pleaL*"*****  secure  investment  of  the  funds,  was  and  is  perfectly  solvent:  that 
he  was  in  no  view  responsible  for  acts  done  subsequent  to  his 
brother's  retirement.  But  supposing  him  otherwise  liable  to  any 
extent,  that  he  was  relieved  by  the  sanction  of  the  Deanes,  for  them- 
selves and  children,  to  the  loan  to  Paterson. 

Mr  Dunlop*8       Dunlop  pleaded — That  he  could  never  be  held  generally  liable  nor 
Pieaa.  indeed  responsible  even  for  the  particular  sum  of  L.700,  as  be  did 

not  sign  the  discharge,  but  only  the  ratification  of  the  deed  of  as- 
sumption. Besides,  this  act  was  unnecessary :  for,  by  the  terms  of 
the  deed,  a  quorum  or  the  survivor  might  assume  trustees :  That  at 
the  time  of  signing  the  ratification  he  was  not  aware  of  the  trans- 
action with  the  bank :  That  this  single  act  could  never  be  construed 
into  an  intromission ;  and  that  he  was  entitled  to  consider  Mr  Bell 
a  fit  person  for  the  office,  as  he  had  been  selected  by  two  of  the 
trustees^  then  of  undoubted  character. 

The  case  was  this  day  advised. 
Opinion  of  Ijord  Balgray. — Nothing  can  be  stronger  than  the  clause  of  ex- 
Court,  emption  in  tliis  trust  And  if  a  truster  chooses  to  give  great 
powers' to  his  trustees,  he  is  at  liberty  to  do  so,  and  his  heirs  have 
no  right  to  complain,  either  of  his  conferring  such  powers,  or  of  his 
trustees  acting  on  them.  But  in  this  case  money  is  given  by  the 
trustees  to  one  of  their  own  number  in  a  most  loose  way.  Their 
lifting  the  money  on  a  joint  receipt  was  a  personal  intromission 
on  the  part  of  those  trustees ;  and  they  ought  to  have  taken  security 
from  the  person  who  got  it,  particularly  when  it  was  so  specially 
pointed  out  to  them  that  they  were  to  do  so.  Still  more  ought  they, 
after  such  a  proceeding,  to  have  made  inquiries  at  the  person  whom 
they  had  authorised  to  receive  the  money,  how  it  was  secnred. 
But  they  never  made  any  such  inquiries.  By  such  conduct  Leitch 
is  liable  for  the  L.500,  and  Campbell  for  the  whole. . 

As  to  Dunlop,  he  cannot  possibly  be  subjected,  merely  on  ac^ 
count  of  his  nominating  Mr  Bell. 

Lord  President  concurred.  Trustees  cannot  diminish  their  I1a<f 
bility  by  adopting  such  a  brevi  manu  manner  of  proceeding  by  joint 
receipts  or  drafts.  The  money  drawn  on  the  joint  receipt  or  dis- 
charge must  be  presumed  to  have  been  drawn  for  themselves ;  for 
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they  got  the  ipsum  corpus  into  their  possession,  and  might  dispose  28  Jan.  1R36. 
of  it  as  they  chose.     They  accordingly  gave  it  to  one  of  their  own     >*^v^^ 
number, — a  proceeding  which  only  made  it  doubly  necessary  that  oeane  Md 
they  should  see  it  well  secured,  which  they  did  not.     With  regard  Otben  v. 
to  Leitch,  I  conceive  that  his  liability  cannot  go  beyond  the  L.500.  otbm'*  ^° 

Lord  Gillies. — In  this  difficult  and  important  case,  I  concur  in  -^ — 
the  views  which  have  been  stated  by  your  Lordships.  It  is  true,  e^u*^"  ^ 
thaty  by  the  trust-deed,  each  trustee  was  liable  for  his  own  intromis- 
sions only.  But  dra^ng  the  money  on  their  joint  receipt  was 
an  actual  intromission  by  these  trustees.  The  principle  which  rules 
such  points  in  England  is  clearly  expressed  by  Lord  Redesdale,  in 
the  cases  quoted  by  the  parties.  He  says,  ^  The  true  consideration 
^  in  a  question  of  this  kind  is,  whether  the  executor  who  mere- 

<  ly  joins  in  the  receipt  had  a  control ;  and  his  joining  in  that 

*  receipt  is  evidence  of  that  control,  although  the  money  was  ac- 

*  tually  received  by  the  other.'    And  again,  *  The  distinction  seems 

*  to  be  this,  with  respect  to  mere  signing,  that  if  a  receipt  be  given 

*  for  mere  purpose  of  form,  then  the  signing  will  not  charge  the 

*  party  not  receiving.    But  if  it  be  given  under  circumstances  pur^- 

<  porting  that  the  money,  though  not  actually  received  by  both 
'  executors,  was  under  the  control  of  both,  such  a  receipt  shall 

*  charge ;  and  the  true  question  in  all  these  cases  seems  to  have 

*  been,  whether  the  money  was  under  the  control  of  both  execu- 

<  tors.'  Now,  these  remarks  of  Lord  Redesdale  are  most  applicable 
to  the  case  in  point,  because  the  money  was  under  the  control  of 
both  these  trustees. 

Besides  this,  the  special  terms  of  this  trust  are  to  be  looked  to. 
The  trustees  were  bound  to  have  inquired  at  Paterson  whether  he 
had  secured  it  properly.  If  he  had  answered.  Yes :  That,  though  no 
doubt  a  gross  fraud  on  his  part,  might  have  liberated  the  trustees. 
But  they  never  made  a  single  inquiry  ;  and  Paterson  was  allowed  to 
go  on  unchecked,  till  he  ruined  himself  and  the  trust  They  were 
therefore  liable  for  the  consequences.  In  regard  to  Dunlop,  though 
certainly  it  is  to  be  taken  into  consideration  that  he  was  a  partner 
of  the  bank  from  which  the  money  was  drawn,  yet  as  the  ratification 
founded  on  was  his  sole  act,  I  do  not  consider  him  liable. 

Lord  Mackenzie, — The  objection  made  to  the  form  of  the  action, 
even  though  it  were  a  good  one,  comes  too  late  ;  but  the  action  is  cor- 
rect, because  it  regards  the  management  of  the  whole  trust-estate ; 
and  is  competent  against  any  of  the  parties  to  the  extent  to  which 
he  may  be  liable.  In  regard  to  Campbell,  certainly  the  deed  con- 
tains a  strong  clause  of  exemption.  But  the  trust,  it  must  be  ob- 
served, is  for  a  permanent  purpose.  The  liferent  is  given  to  the 
parents,  the  fee  to  the  children.     The  trustees,  therefore,  were 
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Blane  or 
Deanc  and 
Oilier s  V, 
Paterson  and 
Others. 

Opinion  of 

Court. 


Judgment. 


bound  to  see  that  the  funds  were  safely  and  permanently  invested. 
Now,  how  does  this  trustee  act  ?  He  uplifts  the  money  when  it  was 
in  safe  bandsi  and  takes  it  into  his  own  disposal.  This  intromission 
deprives  him  of  the  protection  of  the  clause  of  exemption.  Next, 
instead  of  lending  it  out  safely,  he  immediately  proceeds  to  give 
authority  to  hand  it  to  Mr  Paterson,  without  inquiry.  And  this  is 
not  all ;  for  the  thing  is  done  under  very  suspicious  circumstances. 
If  it  had  been  Campbell's  own  money,  would  he  have  thus  given 
it  over  to  Paterson  ?  I  cannot  think  so.  But  in  addition,  after  ha- 
ving given  it  away,  without  security,  to  Paterson  under  very  suspi- 
cious circumstances,  he  never  attends  to  it  more,  nor  ever  watches 
the  conduct  of  Puterson.  And  what  is  his  apology  for  all  this? 
That  he  trusted  Paterson  entirely,  and  signed  papers,  &c.  just  as 
he  desired  him.  Such  an  excuse  cannot  be  received.  If  a  trustee 
intromits,  he  must  be  liable  in  some  diligence.  A  trustee  cannot  be 
allowed  to  draw  money,  and  then  leave  it  on  the  street  Some  de- 
gree of  diligence  is  indispensable ;  and  here  we  have  none  at  all ;  on 
the  contrary,  the  grossest  negligence.  He  is  guilty  of  culpa  lata, 
and  must  of  consequence  be  liable. 

With  regard  to  the  plea,  that  he  cannot  be  held  answerable  to 
Deane  and  his  wife  because  they  approved  of  the  transaction, — the 
answer  is,  that  Deane  and  his  wife  approved  only  on  condition  of 
heritable  security  being  taken,  so  that  there  is  no  personal  objeo- 
tion  against  their  claim,  such  as  to  relieve  from  liability  as  to  their 
interests. 

Leitch  was  in  the  same  situation,  and  is  equally  liable  to  the  ex- 
tent of  L.500,  but  no  farther;  for  the  plea  that  he  could  not  retire 
cannot,  I  think,  be  sustained. 

As  to  Dunlop,  no  nomination  of  another  as  trustee,  whether  right 
or  wrong,  can  be  looked  on  as  an  actual  intromission,  so  as  to  infer 
liability. 

Lord  President — It  would  have  been  a  different  thing  if  Leitch 
had  been  in  mala  fide  in  retiring;  but  so  far  from  this,  his  taking 
that  step  arose  from  his  bad  health,  which  prevented  him  from  at- 
tending to  the  duties  of  the  trust ;  and  he  soon  after  died. 

The  Court  unanimously  pronounced  the  following  interlocutor : 

*  The  Lords  having  advised  the  cases  for  the  parties,  and  heard 
.<  counsel,  find  the  defenders,  Duncan  Paterson,  George  Campbell 
^  and  James  Leitch,  liable,  conjunctly  and  severally,  for  the  sum  of 

<  L.500,  drawn  from  the  Renfrewshire  Bank  on  the  17th  February 

<  1825 ;  and  decern  against  the  said  defenders,  in  favour  of  the 

*  pursuers  and  their  mandatary,  for  the  said  sum  of  L.500,  with  in- 

*  terest  from  the  date  hereof,  till  payment :  Quoad  ultra,  assoilzie  the 

*  said  James  Leitch  from  the  conclusions  of  the  action  :  Find  the 
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defenders,  Dancari  Paterson,  George  Campbell  and  Jobn  Bell,  S8  Jan.  1836. 
conjanctly  and  severally,  liable  for  the  sum  of  L.2310  :  2  :  10,  as     '^^V^^ 
the  balance  unaccounted  for  of  the  sums  of  L.704  :  14  :  8  drawn  Deane  and 
from  the  Renfrewshire  Bank,   L.816  :  15:4  contained  in  the  Others  u. 
bond  by  Lament  of  Lament,  and  L.  1060  :  13  :  8  contained  in  the  othenb"^° 

bond  over  Ascog ;  and  decern  in  favour  of  the  pursuers  and  their       

mandatary  against  the  said  defenders  for  the  said  sum  of  L.23I0,  "  ^^^ 
2s.  lOd.,  with  interest  from  the  date  hereof  till  payment,  reserving 
to  the  pursuers  all  tlieir  claims  for  past  interest,  so  far  as  not  paid, 
against  the  said  Duncan  Paterson  :  Further,  find  and  declare  that 
the  whole  said  sums,  when  recovered,  shall  be  invested  and  secured, 
so  as  to  give  the  liferent  thereof  to  the  pursuer,  Mrs  Deane,  and 
the  fee  thereof  to  her  children,  in  terms  of  the  trust-deed  libelled  : 
Find  the  above-mentioned  defenders  liable,  jointly  and  severally, 
to  the  pursuers,  in  the  expenses  of  process,  but  declaring  that  the 
said  James  Leitch's  share  of  said  expenses  shall  be  restricted  to 
the  proportion  which  the  said  sum  of  L.500  bears  to  the  sum  of 
L.2810  :  2  :  10 ;  assoilzie  the  defender,  Alexander  Dunlop,  from 
the  conclusions  of  the  libel,  but  find  him  not  entitled  to  expenses, 
and  decern ;  remit  the  account  of  expenses,  when  lodged,  to  the 
Auditor  of  Court  to  tax  the  same,  and  settle  the  proportions,  for 
which  the  said  defenders,  Duncan  Paterson,  George  Campbell^ 
James  Leitch  and  John  Bell,  shall  be  held  liable,  and  to  report.' 


For  Leitcby  JTea^t  Penney.  Leven  ff  jilison,  W.  S.  Agents.  For  Dunlop, 

Buthetfurd.  Graham  ^  Anderton,  W.  S.  For  Campbell,  Graham  Bell. 

Mackenzie  ^  Macfarlane,  W.  S*  S,  Clerk. 

C.  R. 
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LOCALITY  OF  REDGORTON. 


Tenor. — Found  incompetent  to  prove  the  tenor  of  a  decree  of  valua" 
Hon  ofteinds  incidentally  in  a  locality. 

In  this  locality  the  common  agent,  in  his  interim  scheme,  held  the  Narrative. 
teinds  of  certain  lands  as  unvalued.     The  proprietor  of  the  lands. 
Lord  Lyndoch,  lodged  objections,  in  which  he  condescended  upon 
yarious  factSi  and  referred  to  different  adminicles  produced,  pleading 
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NarratiTe. 


28  Jan.  1636.  that  tbese  amoonted  to  proof  of  valuation  of  the  lands  in  question, 
of  which  the  decree  was  extracted,  and  to  which  valuation  eifect 
had  been  given  in  all  the  preceding  localities :  That  the  extract 
decree  of  the  High  Commission  having  been  lost,  it  was  not  ne* 
cessary,  in  the  present  case,  to  bring  an  action  of  proving  the  tenor 
to  found  a  defence ;  Moderator  of  the  Synod  of  Merse  v.  Scott  and 
others,  21st  Nov.  1753,  Marr.  15,823;  Darling^  vol.  ii.  p.  514. 

Mr  Liston,  the  minister,  answered — The  existence  and  contents 
of  the  alleged  decree  can  be  competently  proved  only  in  an  action  of 
proving  the  tenor ;  and  the  objector  who  seeks  to  establish  a  right 
by  means  of  the  decree,  must  bring  such  action,  and  obtain  decree 
therein,  before  using  the  right  sought  to  be  established. 


Lord  Ordi- 
nary's Note* 


The  Lord  Ordinary  repelled  the  objections,  for  the  reasons  given 
in  the  following  note : 

<  The  Lord  Ordinary  is  of  opinion,  that  as  no  decree  of  valua- 
tion is  produced  or  extant,  the  objector's  lands  must  be  held  un- 
valued, and  that  however  available  the  adminicles  and  circum- 
stances referred  to  by  them  may  be,  in  a  process  of  proving  the 
tenor,  they  are  not  sufficient  to  establish  a  valuation  in  this  loca- 
lity. The  case  of  the  Moderator  of  the  Synod  of  Merse,  2l8t 
Nov.  1753,  Morrison^  p.  15,823,  is  plainly  inapplicable.  All  that 
was  allowed  to  be  proven  there,  by  adminicles  and  circumstances, 
was  the  fact^  that  a  parish  had  been  suppressed,  and  this  only  in 
defence.  Here  the  objectors  are  the  pursuers  or  claimers  of  an 
exemption  or  privilege,  of  which  there  can  be  no  proof  but  a  de- 
cree ;  and  they  wish  to  substitute  the  evidence  of  the  former  exis- 
tence of  this  decree,  for  the  instrument  itself,  and  for  the  action  of 
proving  the  tenor,  which  is  the  legitimate  remedy  for  the  alleged 
loss  of  the  original.' 


Judgment.  Lord  Lyndoch  reclaimed;  but  the  Court  unanimously  adhered. 


Xjordi  Ordinary,  Coelthurn.         For  Lord  Lyndoch,  A,  Murray  senior.  JDundas  ^ 

WiUon.  For  Rev.  Mr  Liston,  Rutherfurd,  PtUton.  George  Hutherford. 

Teindf  Clerk. 

C.  R. 
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No.  LXX.  29th  January  1836. 

SIR  JAMES  BOS  WELL 
against 

MATHEW  MONTGOMERIE. 

Pbocess. — An  interloaUor^  remitting  a  cause  to  the  Jury  Roll,  on  a 
question  of  fact  as  to  intromission,  depending  on  documentary  evi* 
dence  more  than  on  parole  proof — recalled,  and  the  case  setit  back 
to  the  Lord  Ordinary,  with  pouter  to  grant  a  further  diligence,  or  to 
grant  a  commission  for  proof 

Sir  Alexander  Boswell,  at  his  death  in  1822,  was  possessed  Narrative. 
of  the  entailed  estate  of  Auchinleck,  as  well  as  of  some  unentailed 
lands  and  personal  property.     The  unentailed  lands  were  burdened 
with  various  heritable  securities,  and  there  were  a  number  of  per- 
sonal creditors,  amongst  whom  was  Mr  Alexander  Boswell,  W.  S. 

Mr  Hamilton  Douglas  Boswell  was  directed  to  confirm  as  exe- 
cutor, for  behoof  of  the  whole  creditors;  which  he  accordingly 
did,  and  he  was  also  appointed  factor  on  the  unentailed  property. 
On  his  death,  a  title  was  made  up  in  the  person  of  his  widow,  as 
executrix  qua  relict ;  and  Mr  Thomas  Gibson  succeeded  to  him  as 
factor  for  the  creditors  on  the  unentailed  lands.  As  the  rents  of 
these  fell  short  of  the  interests  of  the  heritable  debts,  Lady  Boswell 
agreed  to  pay  L.800  per  annum,  on  the  creditors  consenting  to 
postpone  the  sale  until  her  son's  majority. 

On  Sir  James  Boswell  coming  of  age,  in  1 828,  he  made  an  ar- 
rangement with  almost  all  the  personal  creditors  except  Mr  Alex- 
ander Boswell;  whereby,  on  paying  a  certain  composition,  he  obtain- 
ed assignations  to  their  debts. 

Mr  Gibson,  factor  for  the  creditors,  was  also  the  private  agent  of 
Sir  James. 

Mr  Montgomerie,  a  creditor  of  Mr  A.  Boswell's,  used  arrest- 
ments in  the  hands  of  Sir  James,  and  subsequently  raised  this  action 
of  multiplepoinding  in  his  name,  in  which  the  Lord  Ordinary  pro- 
nounced the  following  interlocutor :  ^  The  Lord  Ordinary  finds,  that 
<  the  question  mainly  in  dispute  between  the  parties  is  the  question 
^  of  fact,  whether  or  not  the  nominal  raiser  of  the  multiplepoinding 
'  and  defender  in  the  forthcoming,  Sir  James  Boswell,  intromitted 
*  with  the  unentailed  property  and  effects  of  his  late  father,  Sir 
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29  Jan.  1836.  <  Alejiander  Boswell :  Finds,  that  Mr  Montgomerie,  the  real  raiser 
^  and  the  pursuer  of  the  forthcoming,  declines  to  confine  himself 
MoDtgomerie.  ^  ^^  ^^^  evidence  in  support  of  his  case,  already  recovered  under  the 

*  diligence  formerly  granted :  Finds,  that  no  sufficient  ground  has 
^been  stated  for  departing,  in  this  case,  from  the  usual  course  for 

*  ascertaining  disputed  questions  of  fact ;  and  therefore  remits  the 

*  case  to  the  Jury  RolL' 


Karrative. 


Pursuer'i 
Fleas. 


Sir  James  Boswell  reclaimed^  and  pleaded — That  if  the  process  was 
sent  to  the  Jury  Clerks  under  this  interlocutor,  they  would  make 
Out  a  general  issue  to  exhaust  the  whole  cause :  That  the  Court 
had  a  discretionary  power,  and  were  by  no  means  bound  to  send 
every  case  to  a  Jury,  wherein  there  arose  a  question  of  feet ;  see 
opinion  in  case  in  House  of  Lords,  Hunter  v.  George's  Trustees, 
Part  2.  of  Shaw's  Supplement,  p.  130,  being  a  Supplement  of  Cases 
in  House  of  Lords  for  1834:  That  the  present  was  not  a  case  of 
vitious  intromission,  but  rested  principally  on  the  proof  of  intromis- 
sion with  the  rents  of  the  unentailed  property:  That  the  same 
&ctor  acted  both  for  Sir  James  Boswell  and  the  creditors ;  and  the 
only  parole  proof  that  could  be  requisite  would  be  the  testimony  of 
this  factor  to  establish,  whether  the  sums  drawn  from  the  unentailed 
estate  had  been  appropriated  to  the  purposes  of  Sir  James  Boswell 
or  not :  That  the  intromissions  of  Sir  James  Boswell  with  the  move- 
able estate  were  in  virtue  of  the  assignations  granted  to  him  by  the 
creditors :  That  certain  points  might  be  fit  for  a  Jury,  but  not  the 
whole  cause. 


Defender't 
Fleas. 


Mr  Montgomerie  pleaded — That  without  disputing  the  discre- 
tionary power  of  the  Court,  the  general  rule  certainly  was  to  send 
questions  of  fact  to  a  Jury ;  and  that  this  was  not  a  case  of  so  special 
a  nature  as  to  take  it  out  of  that  general  rule :  That  the  fact  of  the 
rents  having  been  collected  was  admitted,  but  that  he  offered  to 
prove  that  the  collector  had  acted  for  Sir  James  Boswell,  and  not 
for  the  creditors  :  That  this  was  a  case  of  facts  and  circumstances, 
and  a  fit  one  to  be  sent  to  a  Jury :  That  as  the  sums  collected  from 
the  unentailed  property  and  moveable  estate  had  been  appropriated 
to  paying  the  composition  with  the  creditors,  he  was  entitled  either 
to  receive  the  composition  effeiring  to  Mr  A.  Boswell's  debt,  or  to 
hold  Sir  James  Boswell  as  a  vitious  intromitter :  That  in  a  late  case 
relating  to  vitious  intromission,  a  general  issue  on  that  point  had 
been  given. 

The  Court  expressed  an  opinion,  that  there  could  not  here 
be  any  question  of  vitious  intromission,  as  there  was  an  executor 


Judgment* 
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creditor,  and  that  the  main  point  was  one  to  be  established  more  by  ^  J"-  183a 
documentary  evidence  than  parole  proof.      They  therefore  pro-  ^^^^Y"^^ 
nounced  the  following  interlocutor :  *  The  Lords  having  advised  Montgomerie. 
<  this  reclaiming  note,  and  heard  counsel  for  the  parties,  recall  the 

*  interlocutor  of  the  Lord  Ordinary,  and  remit  to  his  Lordship  to 

*  grant  diligence  to  the  parties,  or  to  grant  a  commission  for  proof; 
'  or  to  proceed  otherwise  in  the  cause  as  to  him  shall  seem  just.' 

rord  Ordinary,  FuBerton.        Act  Dean  tfFae.  {.Hope,)  J.  A.  Uaconochie.         WU- 
Ham  Bowie  CampbeUt  W.  S.  Agent  Alt  Keatft  Penney.  John  Courtn 

&S.C.  Agent        S.  Clerk. 

C.  R. 


NO.LXZL  SECOND  DIVISION.  S9M  Jimfiary  1856. 

Trovas  Sfeot  against  Wiluam  Motr,  (Bell  and  Stevenson't  Trustee.) 

TtLVvr. — HBBtTABLB  Crboi TOE.— Circumstantial  case  in  regard  to  the  powers 
of  a  triistee,  upon  the  construction  of  a  trust-deed^  where  the  Lord  Ordinary 
found,  that  neither  by  the  trust-deed,  nor  deed  of  accession^  any  power  was  giveo 
to  trustees  to  borrow  money,  or  make  advances  on  the  personal  responsibility  of 
the  acceding  creditors,  either  for  the  purpose  of  furnishing  the  houses  constitu* 
ting  the  greater  part  of  the  trust-estate,  or  for  payment  of  the  interest  due  to  the 
heritable  creditor,  or  the  feu-duties  exigible  by  the  superior.  There  were  two 
other  points  here»  viz.  (l.)  That  as  the  agent  of  the  heritable  creditor  was  the 
trustee,  the  advances  were  presumed  to  be  fur  his  benefit ;  and,  (2.)  That  as  the 
accession  of  all  the  creditors  was  stipulated  for  and  not  obtained,  the  trust  truly 
had  not  been  constituted.  The  pursuer  reclaimed,  but  the  Court  adhered,  (See 
papers.) 

Lord  Ordinary,  Jeffrey,      KctM'NeUl,  Anderson.      Alt.  Dean  of  Fac,  {Hope,) 
J.  S,  More.        Party  and  Wm.  Alexander,  W.  S.  Agents.        F.  Clerk. 


No.  LXXIL  SECOND  DIVISION,  9d  February  1836. 

WiLLiAX  Baibd  against  Hctgh  Robeitsoh. 

Clactsb. — PftopERTY.-^Casc  relative  to  the  construction  of  a  charter  of  the 
lands  of  Lochwood,  '  with  the  lochs  and  fishings  of  the  same/  where  the  Lord 
Ordinary  found,  *  that  the  pursuer  had  sufficiently  established  his  righi  to  the 

*  exclusive  property  of  the  loch,  called  Bishop's  loch,  including  not  only  the  water 

*  and  fishings,  but  also  the  alveus  or  solum  usually  covered  by  the  said  water.* 
Tlie  defender  reclaimed,  but  the  Court  adhered,  reserving  question  of  expenses. 
(See  papers.) 

Lord  Ordinary,  Jefrey.  Act.  Sol.-Gen.  fCuninghameJ  Whigham,  Alt. 

J.  S.  More,  A.  S.  Cook.        T.  ^  T.  Darling,  W.  S,         Waller  Cook,  W.  8. 
"     R.  Clerk. 

R. 
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SECOND  DIVISION. 

No.  LXXIII.  2d  February  1836. 

ANDREW  THOMSON 
agairut 

MONKLAND  STEEL  COMPANY. 

Contract. — Proof. — A  party  agreed^  by  a  writing  unstamped,  to 
furnish  goods  at  a  certain  rate,  payabk  at  certain  stated  periods ; 
he  afterwards  agreed,  by  parole,  to  lessen  the  rate  ;  after  accepting 
payment  at  the  reduced  rate  at  the  stated  periods,  he  sued  for  the 
balance,  contending  that  a  parole  proof  could  not  vary  the  written 
agreement  ;~~fouind,  that,  in  the  circumstances,  a  parole  proof  of 
said  variation  was  admissible,  and  distinction  taken  between  the 
present  and  the  case  of  Law  v.  Gibsone,  9d  February  1835. 

Narra^Tc  In  July  1825,  the  pursuer,  Thomson,  undertook,  by  an  offer  in  writ- 
ing, to  furnish  the  Monkland  Steel  Company  with  3000  tons  of  iron* 
stone,  at  8s.  per  ton ;  which  offer  was  accepted  of  in  writing  by 
John  Bultery,  in  behalf  of  the  defenders.  The  missives  of  offer 
and  acceptance  were  unstamped.  After  the  agreement  was  made 
the  price  of  iron  fell;  and  when  the  first  1500  tons  had  been  put 
out  of  the  pits,  Thomson  agreed  verbally  with  the  defenders  to  fur- 
nish the  remaining  1500  tons  at  7s.  6d.  per  ton,  in  place  of  8s.,  as 
originally  agreed  on.  A  pass-book  was  kept,  in  which  was  entered 
the  quantity  of  ironstone  put  out.  The  pursuer  got  payments  every 
fortnight,  and  these  payments  were  made  at  the  rate  of  78.  6d.  per  v 
ton  -after  the  verbal  agreement  was  entered  into,  and  were  so  en- 
tered in  the  pass-book  for  the  years  1825,  1826  and  1827. 

After  this  bargain  had  been  implemented,  and  the  whole  3000 
tons  of  ironstone  furnished,  and  the  pursuer  had  received  payment 
at  the  rate  of  ds.  per  ton  for  the  first  1500  tons,  and  7s.  6d.  for  the 
remainder,  a  verbal  agreement  was  entered  into  by  the  same  parties, 
whereby  the  pursuer  undertook  to  furnish  2000  tons  ironstone  at 
the  rate  of  6s.  6d.  per  ton. 

The  pursuer  raised  an  action  before  the  Sheriff,  in  which,  after 
stating  the  terms  of  the  original  bargain  and  acceptance,  and  admit- 
ting the  bargain  as  to  the  2000  tons  at  6s.  6d.,  and  the  receipt  of 
L.1741  :  5 :  5,  concluded  for  L.51 :  18 :  9|,  being  the  difference  on 
the  price  of  the  1500  tons  charged  at  8s.  instead  of  7s.  6d.,  as  paid 
for  by  the  defenders. 
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The  defenders,  founding  upon  the  verbal  bargain  reducing  the  2  Feb.  1830. 
price  of  the  1500  tons  to  7s.  6d.,  the  terms  and  rate  of  payment  and    "^"^V^^ 
consequent  settlement,  and  the  other  verbal  bargain  to  furnish  2000  ^o^q^I^q/' 
tons  at  6s.  6d.,  resisted  payment.  Steel  Co. 

The  Sheriff  allowed  a  proof,  to  which  the  pursuer  objected,  and  ^^^^1^]^^ 
craved  leave  to  advocate,  which  was  refused,  on  the  ground  that  the 
defenders  had  averred,  that  <  after  the  contract  was  entered  into, 

<  the  pursuer  agreed  verbally  to  execute  a  part  of  the  work  at  a 

*  lower  rate,  which  the  pursuer  has  denied.    It  is  this  verbal  agree- 

*  ment  which  the  defenders  offer  to  prove.     The  pursuer,  if  he 

*  came  to  that  agreement,  was  legally  bound  by  it,  writing  not  being 
'  essential  to  its  constitution.     Hence  proof  by  witnesses  is  com- 

*  petent' 

The  parole  proof  having  proceeded,  the  verbal  agreement,  and 
rate  of  payment  and  settlement  were  established,  and  the  defenders 
assoilzied. 

The  pursuer  advocated^  and  the  Lord  Ordinary  pronounced  this 
interlocutor  and  note : 

<  The  Lord  Ordinary  having  considered  the  closed  record,  and  Lord  Ordi- 
«  heard  parties'  procurators  thereon,  and  having  granted  warrant  for  j'*'^*'  ^°**'" 

<  transmission  of  the  pay-list  referred  to  by  the  parties,  and  having 
'  thereafter  made  avisandum  with  the  process.  In  respect  that,  by 

<  the  terms  of  the  contract  libelled  on,  as  consisting  of  the  offer  set 

<  forth  in  the  summons,  and  admitted  by  the  defender  to  be  correct, 
'  and  the  letter  of  acceptance  produced,  being  No.  1 1,  of  process,  it 

<  was  expressly  provided,  that  the  work  was  *  to  be  paid  every  four- 
**  teen  days,'  and  in  respect  that  it  appears,  both  from  the  pass-book 
'  in  process,  and  the  pay-list  now  transmitted,  so  far  as  it  comes 
^  down,  that  payments  were  regularly  made  throughout  the  years 

<  1825,  1826  and  1827,  every  fourteen  days,  which  payments  are, 

*  by  the  nature  of  the  action,  admitted  to  have  taken  place,  finds, 

<  that  it  was  not  incompetent  for  the  defender,  in  explanation  of 

<  the  payments  so  made  and  accepted  of,  to  prove,  by  parole  evi- 
'  dence,  that,  at  a  certain  period  of  the  contract,  the  pursuer  did 

<  verbally  agree  to  modify  the  rate  of  payment  originally  expressed 

<  in  the  written  missives ;  and  finds  it  distinctly  proved  that  the 

*  pursuer  did  make  such  an  agreement,  at  the  same  time  that  the 

<  other  workmen  and  contractors  consented  to  a  similar  abatement.' 

Note. — <  Thb  case  does  not  appear  to  be  affected  by  the  principle    ^^ote. 

*  of  the  case  of  Law  v,  Gibsone.    That  case  stood  on  a  regular  deed 

<  of  lease,  without  which  there  would  have  been  no  binding  contract 

<  This  is  a  case  of  a  mere  undertaking  for  work,  the  terms  being 

<  expressed  in  unstamped  missives.     But  the  mode  in  which  that 
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Thomson  v. 
Monkland 
Steel  Co. 

Note. 


2  Feb.  1836.  *  contract  was  executed  on  either  side  appears  distinctly  from  the 

*  course  of  dealing  proved  by  the  pass-book  and  the  pay-list,  so  far 
'  as  it  goes.     The  pay-list  does  not  come  down  to  the  most  mate* 

*  rial  period.     But  the  pass-book  is  distinct  down  to  the  very  expiry 

<  of  the  contract,  and  beyond  it;  and  it  appears  that,  almost  with- 

*  out  any  exception,  the  payments  were  made  constantly  every 

<  fourteen  days,  and,  at  the  end,  the  sums  due  for  8000  tons  were 

<  drawn  out,  one-half  at  8s.  per  ton,  and  the  other  half  at  7s.  6d. 

<  It  18  only  in  corroboration  of  this  real  and  written  evidence  of  set- 

<  tlement,  in  conformity  to  the  rule  of  the  contract,  that  the  parole 

<  proof  has  been  taken.     The  Lord  Ordinary  has  therefore  no 

<  doubt  on  this  part  of  the  case. 

<  With  regard  to  the  other  claim,  the  Lord  Ordinary  thinks  that 
'  the  respondent  should  have  put  in  another  minute  of  reference,  if 

<  he  meant,  as  his  counsel  argued,  his  reference  to  be  of  resting  owing 

*  in  its  full  extent,  as  the  Sheriff's  note  pointed  out  the  defect  very 

*  distinctly.     But  still  he  ought  not  to  be  taken  so  sharply  as  to  be 

<  prevented  from  explaining  or  amending  the  reference.    The  Lord 

<  Ordinary  would,  at  once,  eitlier  allow  such  a  minute,  or  remit  to 

*  the  Sheriff  to  receive  it;  but  he  thinks  it  better  to  leave  it  to  the 

<  consideration  of  the  parties  which  course  should  be  taken. 
'  Expenses  must  be  found  due.     But  perhaps  the  reference  had 

<  better  be  first  exhausted,  or  at  least  the  mode  of  disposing  of  that 

<  point  settled. 

<  There  surely  should  be  a  continuation  of  the  pay-list' 


Opinion  of 
Court. 


The  advocator  reclaimed. 

Lord  Glefilee. — If  the  defenders  had  attempted  to  change  the 
contract,  without  any  allegation  that  a  new  and  separate  verbal 
agreement  as  to  the  price  had  been  entered  into,  there  might  have 
been  a  diflSculty  in  allowing  them  to  control  or  change  the  written 
contract,  by  any  attempt  at  parole  proof.  But  here  there  is  a  dis- 
tinct allegation,  and  certainly  complete  proof,  that  the  pursuer  at 
once  went  into  this  agreement  to  furnish,  at  the  reduced  price  of  7s. 
6d.  the  remaining  1500  tons ;  that  he  received  payment  at  that  rate 
at  the  stated  periods ;  and  that  these  payments  are  duly  entered  in 
the  pass-books,  which  must  have  been  accessible  to  him.  Besides, 
after  the  contract  had  been  at  an  end  for  several  years,  the  pursuer 
entered  upon  another  agreement,  to  furnish  at  the  still  lower  rate 
of  6s.  6d.  In  short,  this  man,  after  furnishing  the  work,  and  get- 
ting the  money  at  the  rate  agreed  on  with  the  defenders,  goes  into 
another  bargain,  and  after  all  comes  and  says,  that  the  work,  so 
paid  for  at  the  reduced  rate,  must  be  raised  to  the  original  contract 
price.     I  am  for  adhering. 
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Ldrrd  Meado/wbcmk  concurred.  2  Feb.  1836! 

Lord  Justice^CIerk, — I  have  no  doubt  about  the  soundness  of  the     ^"^^V^^ 
interlocutor.  S"--- 

JLord  Medwyn, — This  case  is  different  from  that  of  Law  t;.  Gib-  ste«i  Co. 
8one*     There,  nothing  was  alleged  to  have  been  done  to  shew  that  ^  T'T^  ^^ 
there  bad  been  a  new  contract,  altering  the  written  formal  contract  Court. 
of  lease  entered  into  by  the  parties.     There  was  simply  an  allega- 
tion of  a  verbal  promise  to  diminish  the.  rent,  and  an  offer  to  esta- 
blish this  by  a  parole  proof  of  &cts  and  circumstances.     If  the  party 
here  bad  come  forward,  and  said  that  the  defenders  had  proposed 
to  pay  at  a  reduced  rate,  that  he  had  not  entertained  that  proposal, 
and,  that  he  never  did  accept  of  payment  at  the  rate  of  7s.  6d.  per 
ton,  then  this  case  might  have  resembled  that  of  Law.     But  here 
he  admits  having  received  payment  at  the  reduced  rate,  nay  entered 
into  a  subsequent  contract  at  'a  still  further  reduced  rate ;  and  in 
truth  there  can  be  no  doubt  that  the  work  was  done  as  on  the  foot- 
ing of  a  new  contract. 

Further,  this  is  a  contract  which  may  be  constituted  without  writ, 
and  in  this  respect  differs  from  a  lease  for  a  term  of  years.  Here 
the  contract  was  in  writing,  but  informal.  To  instruct  that  the 
rate  of  payment  was  reduced  by  parole  proof,  in  corroboration  of 
the  actual  receipt  of  tlie  whole  sum  exigible,  as  vouched  by  the 
pa88*book,  appears  to  be  no  encroachment  upon  the  principles  set- 
tled in  the  case  referred  to. 

The  Court  adhered^  and  found  additional  expenses.  Judgment. 

lord  OrdiDftry,  Moncreilf,  Act.  Rulkerfkrdf  TuntkulU  Alt.  Dean  of  Fac* 

f  Hope, J  Ivory.         Wolherspoon  jr  Mack,  W.  S.  and  J.  Marshall,  S.  S.  C*  Agents. 
E.  Clerk. 

R. 


FIRST  DIVISION. 

No.  LXXIV.  3d  February  1836. 

NATIONAL  BANK  OF  SCOTLAND 

Offaifut 

WILLIAM  ROBERTSON. 

GuAEAMTEE. — A  party  who  had  guaranteed  the  *  regular  acceptance^ 
of  certain  drafts^  payable  at  sixty  days^  found  liable  in  payment  of 
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3  Feb.  1836.       them^  though  not  presented  for  acceptance  till  due,  when  they  were 
^^V^^        presented  at  once  for  acceptance  andpaymenty  and  dishonoured. 

The  National 
Bank  of  Scot- 
land 0.  Ro.      John  Milne,  merchant  in  Aberdeen,  was  in  the  custom  of  con- 

ertson.  signing  goods  to  Richard  Hughes  and  Son,  Deptford,  of  drawing 

NarratiTe.  upon  them  in  respect  of  each  consignment  as  it  was  made,  and  of 
discounting  the  bills  so  drawn  with  Mr  Chivas,  agent  for  the  Na- 
tional Bank  at  Aberdeen.  The  Bank,  however,  refused  to  dis- 
count the  drafts,  until  they  were  instructed  by  their  agent  in  Lon- 
don that  they  had  been  accepted  by  Messrs  Hughes,  unless  a  gua- 
rantee was  given  for  their  regular  acceptance. 

On  1st  September  1834,  the  defender  granted  a  guarantee  to 
the  Bank  for  ^  the  regular  acceptance '  of  one  of  those  drafts,  for 
L.40,  payable  at  sixty  days.  This  draft  was  transmitted  to  the  cor- 
irespondents  of  the  Bank  in  London ;  but  in  consequence  of  an  ar- 
rangement between  the  Bank  and  Hughes  and  Son,  said  by  the 
Bank  to  have  been  made  at  Milne's  request,  but  of  which  the  de- 
fender denied  all  knowledge,  it  was  not  presented  for  acceptance 
till  its  maturity,  on  the  dd  November,  when  it  was  at  once  pre- 
sented for  acceptance  and  payment,  previous  to  which,  however, 
Milne  had  become  bankrupt. 

On  the  11th  and  27th  September,  the  defender  granted  guaran- 
tees, in  similar  terms,  of  drafts  for  L.48  and  L.60  respectively,  pay- 
able at  sixty  days. 

The  first  notice  of  refusal  to  accept  by  Hughes  and  Son  was  re- 
ceived by  the  defender  on  7th  November,*  when  it  was  intimated 
to  him,  that  the  first  bill  had  been  returned  under  protest  for  non- 
acceptance  and  non-payment  He  afterwards  received  intimation 
that  the  other  bills,  which  had  not  been  presented  till  maturity,  had 
been  returned  in  a  similar  situation.  In  these  circumstances  the 
Fleas  for  Bank.  Bank  raised  the  present  action,  and  pleaded — 1.  The  defender  hav- 
ing granted  a  guarantee,  that  the  drafts  in  question  should  be  re- 
gularly accepted,  and  Hughes  and  Son  having  refused  to  accept  or 
pay  them,  the  defender  is  liable  for  payment  thereof  to  the  Bank. 
2.  Even  assuming  that  the  defender  was  ignorant  of  the  arrange- 
ment which  had  taken  place  between  the  Bank  and  Hughes  and 
Son,  at  the  suggestion  of  Milne,  yet  as  he  had  not  stipulated  that 
the  draft  should  be  presented  immediately,  and  must  therefore  have 
granted  his  guarantee  in  reliance  merely  on  the  usual  practice  of 
bankers  in  London  being  followed,  he  has  no  right  to  complain  that 
the  drafts  were  not  presented  for  acceptance  till  they  fell  due,  as  it 
is  the  general  practice  of  the  London  bankers  to  present  at  once  for 
acceptance  and  payment,  unless  orders  are  given  to  the  contrary. 
Mr  Justice  Park,  in  the  late  case  of  Philpott  v.  Bryant,  3.  Car' 
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ringtan  and  Payne^  245,  remarked,  <  I  should  destroy  half  the  trade  3  Feb.  1836. 

•  of  the  city  of  London,  if  I  were  to  hold,  that  bills  made  payable    ^"^V^^ 

•  80  many  days  after  date  must  be  presented  for  acceptance  as  well  g^^j^  o*f  Scot- 
<  as  for  payment.     If  they  are  made  payable  after  sights  it  will  be  land  r.  Ro- 

•  otherwise.*  '^'^°"- 

The  defender  pleaded — 1.  The  guarantees  granted  by  the  de-  Defender's 
fender  being  limited  to  the  regular  acceptance  of  the  drafts  libelled     ^^ 
on,  the  pursuers'  agent  was  bound,  according  to  the  usage  of  trade 
and  custom  of  bankers,  immediately  to  forward  and  present  the  same 
for  acceptance,  and  to  give  notice  to  the  defender  in  due  course,  if 
acceptance  was  refused. 

2.  The  defender,  as  a  party  liable  for  the  bills  under  the  letter 
of  guarantee,  was  entitled  to  rely  on  the  Bank  acting  according  to 
the  usual  practice  of  bankers  in  general,  as  well  as  their  own  usual 
practice,  by  due  presentation  of  the  drafts,  and  notice  of  non-accep- 
tance, unless  a  special  agreement  on  his  part  to  dispense  with  this 
implied  obligation  could  be  averred  and  proved  by  the  Bank. 

3.  The  respondent  cannot  be  affected  by  any  arrangement  en- 
tered into  with  Milne  himself,  and  intended  to  alter  or  supersede 
the  usual  course  of  negotiation  ;  no  intimation  being  made  to  him 
of  any  such  private  arrangement,  and  he  -being  de  facto  entirely 
Ignorant  of  any  such  agreement,  if  it  existed. 

4.  The  defender,  in  particular,  was  induced  to  grant  the  second 
and  third  letters  of  guarantee,  solely  on  the  understanding  and  be- 
lief that  the  first  and  second  drafts  guaranteed  by  him  had  been  ac- 
cepted, as  no  intimation  had  been  received  to  the  contrary ;  and 
having  been  in  this  way  'misled  by  the  Bank,  no  claim  at  their  in- 
stance can  He  on  the  letters  of  guarantee. 

5.  The  presumption  juris  et  de  jure  is,  that  if  the  drafts  had 
been  presented  in  due  course,  they  would  have  been  accepted,  and 
•the  liability  of  the  defender  thereby  put  an  end  to ;  the  more  so,  as 
other  drafts  presented  at  and  after  the  period  when  the  drafts  libel-  « 
led  ought  to  have  been  presented,  were  accepted  by  the  drawees. 

The  Lord  Ordinary  decerned  against  the  defender,  with  expenses.  Judgment. 
On  bis  reclaiming,  this  judgment  was  adhered  to  by  the  Courts  who 
were  of  opinion,  that,  in  the  eye  of  thelaw,  presentment  for  accep- 
tance at  the  same  time  as  for  payment  was  a  legal  presentment 
for  acceptance  :  that  as  the  drafts  were  not  then  accepted,  the  de- 
fender was  liable  under  his  guarantee,  as  there  had  been  no  stipu- 
lation that  they  should  be  presented  immediately  on  being  received. 

Lord  Ordinary,  Corehouu*  Act  More.  Alt.  Dean  ofFac.  ^  Hope  J  Moir* 

Goldie  jr  Poniofi,  W.  S.  and  if.  Ingfis  jf  Donald,  \V.  S.  Agents.        S.  Clerk. 

C.  R. 
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SECOND  DIVISION. 
No,  LXXV.  Sd  February  1836. 

JAMES  THOMAS  MURRAY 

apainst 

JOHN  MONCUR,  MATHEW  NEIL  and  Others. 

Bankrupt. — Composition. — Cautioner  for  Annualrent, — 
jl party  became  bound  to  pay  the  annual  interests  on  a  sum  of  L.7 00 
secured  on  heritage^  belonging  to  another  party ^  the  borrower^  as  well 
as  Vie  interest  on  a  sum  of  Z/.1400|  preferably  secured  thereon^  and 
also  the  feu-duty  thereof.  This  ohligant  afterwards  became  bank^ 
rnptf  and  was  sequestrated  and  discharged  on  a  composition.  In  a 
question  between  the  said  obligant  and  cautioner  for  the  composition^ 
and  the  party  in  right  of  said  sum  of  L  J 00 y  as  to  the  nature  of  the 
composition  effeiring  to  said  obligation^  (1.)  Founds  that  the  de* 
fenders  were  liable  in  payment  of  a  composition  on  the  successive  in^ 
terests  of  the  L.700  due  and  unpaid^  and  a  like  composition  on 
future  interests  till  the  bond  for  the  L.700  was  paid  and  extinguish' 
ed  ;  farther^  that  they  were  liable  in  a  like  composition  on  the  inr 
terests  of  the  Z/.1400,  and  on  the  feu^duties  until  a  sale  of  the  heri-- 
tage.  (2.)  A  finding  by  the  Lord  Ordinary y  that  in  the  event  of  a 
sale  said  composition  should  be  converted  into  a  perpetual  annuity^ 
superseded  hoc  statu. 

Process. — Question  as  to  the  proper  form  of  summons  tinder  sudi  cir- 
cumstances. 

Narrative.        In  1830,  Mr  Murray  lent  to  Mathew  Neil  L.700,  upon  heri- 
table security  over  subjects  belonging  to  Neil  in  Broughton  Street. 
»  These  subjects  already  stood  burdened  with  a  preferable  security 

for  L.1400.  Murray  obtained  a  bond  of  corroboration,  for  the  re- 
gular payment  of  the  interest  on  his  debt,  from  John  Moncur  and 
three  others,  who  bound  themselves  to  make  payment  to  Murray, 

<  and  his  heirs,  &c.  of  the  due  and  legal  interest  of  the  said  prin- 

<  cipal  sum  of  L.700,  half-yearly,  termly  and  continually,  during 

<  the  not  payment  of  the  said  principal  sum,  at  two  terms  in  the 
^  year,  Whitsunday  and  Martinmas,  by  equal  portions,  beginning 

<  the  first  payment,'  &c. ;  and  it  was  declared,  <  that  so  long  as  any 

<  part  of  the  principal  sum  shall  remain  unpaid,  these  presents  shall 
*  continue  in  full  force  for  the  regular  and  punctual  payment  of  the 

<  interest  on  the  balance,  whatever  it  may  be/  &c. 
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The  parties  to  the  bond  of  corroboration  also  became  bound  to  3  Feb.  ldd6. 
pay  all  interests  that  might  arise  on  the  preferable  bond  for  L.1400,     ^^^V^^ 
and  report  discharges  thereof  to  Murray,  and  pay  the  annual  feu-  j^ol^^^en 
duty  of  L.44 :  5 :  6,  exigible  out  of  the  subjects,  and  report  dis-  and  others. 

Neil,  the  granter  of  the  security,  was  soon  after  sequestrated ; 
the  creditors  in  the  prior  bond  for  L.1400  entered  into  possession, 
and  appropriated  the  rents  of  the  subjects,  so  that  Murray  received 
no  interest  on  his  L.700  since  Martinmas  I8t32,  and  could  not  put 
a  value  upon  the  personal  security  of  Neil,  or  on  the  heritable  se^ 
curity.  In  January  1832,  John  Moncur,  one  of  the  corroborating 
obligants,  and  who  was  also  trustee  on  Neil's  estate,  was  seques- 
trated. A  composition  of  2s.  6d.  per  pound  on  Moncur's  debts 
liaFingbeen  offered,  and  accepted  by  his  creditors,  a  bond  of  caution 
for  its  payment  was  entered  into  by  Moncur  as  principal,  and  other 
parties,  the  defenders,  as  cautioners,  and  Moncur  was  discharged. 

Murray  raised  an  action  against  Moncur  and  his  cautioners,  set- 
ting forth,  that  in  virtue  of  the  bond  of  corroboration,  the  pursuer 
was,  at  the  date  of  the  said  sequestration,  and  still  is,  a  creditor  for 
the  full  value  of  the  obligations  and  prestations  undertaken  in  that 
bond,  and  was  entitled  to  recover  from  him  and  the  other  defenders, 
his  cautioners,  the  composition  of  2s.  6d.  per  pound,  effeiring  to  those 
obligations.  The  summons  concludes,  that  the  defender  should  make 
payment  of  <  L.87,  10s.,  being  the  composition  of  2s.  6d.  in  the 
pound  upon  the  foresaid  principal  sum  of  L.700  sterling,  or  of  such 
other  sum,  less  or  more,  as  may  be  found,  in  the  course  of  this 
process,  to  be  due  by  the  said  defenders,  as  the  foresaid  composi- 
tion due  to  or  exigible  by  the  pursuer,  for  and  on  account  of  the 
bond,  &c.  granted  for  the  payment  of  the  legal  interest  on  the 
amount  of  the  foresaid  bond  and  disposition  in  security,  with  the 
legal  interest  on  said  composition,  from  the  dates  at  which  the  re- 
spective instalments  thereof  fell  due,  &c. :  Item,  To  pay  to  the 
pursuer,  not  only  the  sum  of  L.4 :  7  :  6  half  yearly,  at  the  terms 
of  Whitsunday  and  Martinmas,  being  the  composition  at  the  rate 
foresaid  on  the  interest  of  the  foresaid  prior  security  of  L.1400 
sterling,  tlie  terms  of  payment  of  the  said  interest  being  always 
first  come  and  bygone,  but  also  the  sum  of  L.5  :  10  :  8  at  the  term 
of  Whitsunday  yearly,  being  the  foresaid  composition  on  the  an*- 
nual  feu-duty  of  L.44 :  5  :  6,  the  terms  of  payment  thereof  being 
first  come  and  bygone,  in  order  that  the  pursuer  may  apply  the 
said  last -mentioned  sums  in  paying  the  interests  upon  the  prior 
security  and  the  feu-duties,  unless  discharges  thereof  be  reported 
to  the  pursuer,  at  the  terms  respectively ;  or  otiierwise  to  set  apar^, 
consign  and  secure,  at  the  pursuer's  sight,  and  to  his  satisfaction. 
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3  Feb.  1836.  <  the  Sum  of  L.285 :  13 :  9,  being  the  composition  npon  the  L.UOO, 

*  and  of  L.885,  10s.,  being  the  value  at  the  date  of  twenty  years' 
^  purchase,  of  the  foresaid  feu-duty,  or  of  such  other  sum  or  sums, 

<  less  or  more,  as  the  pursuer  may  be  found  entitled  to  rank  for  upon 
^  Moncur's  estate,  in  respect  of  his  obligation  to  pay  the  interest 

<  and  feu-duty,  with  legal  interest  on  said  composition,  from  the 
^  dates  at  which  the  instalments  became  due,  until  payment  or  con- 
'  signation.' 

In  defence  it  was  pleaded — 1.  Against  the  regularity  of  the  con- 
clusions of  the  summons,  that  the  defenders'  sole  obligation,  in  re- 
ference to  the  L.700,  is  for  the  regular  payment  of  the  interest,  as 
it  might  fall  due,  on  the  whole  or  any  balance  of  the  principal  re- 
maining due ;  but  there  was  no  conclusion  for  implement  of  any 
such  obligation,  the  conclusion  being  for  the  composition  on  the 
whole  principal  sum  of  L.700,  or  such  other  sum,  (but  still  a  prin- 
cipal sum,)  *  less  or  more,'  as  shall  be  ascertained  in  the  course  of 
the  process.  There  was  thus  a  conclusion  for  implement  of  an  ob- 
ligation never  undertaken,  and  no  conclusion  for  implement  of  the 
obligation  actually  undertaken.  2.  The  other  conclusions  are  incon- 
sistent with  the  first.  Besides,  the  pursuer  set  forth,  that  the  subjects 
are  inadequate  to  pay  any  part  of  his  debt,  principal  and  interest,  and 
that  he  can  attach  no  value  whatever  to  that  security.  He  has 
therefore  no  interest  to  require  that  the  defenders  shall  report  dis- 
charges of  the  interest  on  the  preferable  bond,  or  of  the  feu-duties, 
seeing,  that  though  these  were  all  paid,  nothing  would  emerge  out 
of  the  security  for  the  benefit  of  the  pursuer. 

The  Lord  Ordinary  reserved  the  defence  applicable  to  the  form 
of  the  conclusions  of  the  summons,  to  be  disposed  of  along  with  the 
defences  on  the  merits,  and  ordered  a  condescendence. 

The  pursuer,  in  his  condescendence,  (Art.  8,)  explained  more  fully 
the  grounds  of  his  demand.  In  the  first  subdivision  of  the  article 
applicable  to  the  L.700,  it  is  stated,  that  <  at  the  date  of  Moncur's 

*  sequestration,  the  pursuer  was  creditor  upon  his  estate  to  the  fol- 

<  lowing  extent  and  effect;'  (I.)  In  reference  to  the  L.700  bond, 

<  for  payment  to  the  pursuer  of  L.35  per  annum,  being  the  legal 

<  interest  of  the  debt  above  mentioned  of  L.700  in  all  future  time, 

<  so  long  as  that  debt  itself  should  remain  unpaid,'  with  the  penalty. 

<  The  value  of  the  above  annual  payment,  exclusive  of  the  penalty 
^  incurred  through  failure,  extended  at  twenty  years'  purchase, 
'  amounted  precisely  to  the  same  sum  of  L.700.  A  composition  at 
^  the  rate  of  2s.  6d.  per  pound  upon  L.7Q0  amounts  to  L.87,  10s., 
^  and  a  composition  at  that  rate  upon  the  annual  payments  them- 
^  selves  would  be  L.4  :  7  :  6  per  annum.'   And  similar  explanations 
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and  calculations  are  stated  as  to  the  composition  on  the  interest  of  3  Feb.  1836. 
the  L.I400,  and  on  the  feu^duties.  ^^V****^ 

Murray  v. 
Monctir,  Neil 

The  pnrsaer  pleaded — 1.  In  respect  that  John  Moncur,  at  the  and  Oihers. 
date  of  his  sequestration,  was  bound  to  pay  all  the  interests  to  be<-  pu^^>s 
eome  due  upon  Neil's  debt  of  L.7OO9  the  interests  upon  the  prior  Pleas. 
debt  of  L.1400»  and  likewise  the  annual  feu-duty  of  the  subject  of 
the  security,  and  that  the  defenders  were  bound  to  pay  a  coroposi- 
tion  of  2s.  6d.  per  pound  upon  all  debts  then  contracted  by  Mon-> 
cur,  the  pursuer  is  entitled  ta  claim  that  composition  in  the  manner 
concluded  for,  upon  all  sums  for  which  he  would  have  been  enti- 
tled to  be  ranked  as  a  creditor  upon  MoncuPs  sequestrated  estate; 
2.  The  pursuer  was  entitled  to  be  ranked  upon  Moncur's  estate 
for  payment  of  the  value  of  the  future  annual  payments  for  which 
the  latter  was  liable,  and  to  have  dividends  thereupon  paid  to  or 
set  apart  for  him,  in  terms  of  the  conclusions  of  the  libel  to  that 
effect,  in  respect  that,  in  the  circumstances  stated  in  the  conde- 
scendence, the  pursuer  was  legally  entitled  to  be  so  ranked  as  a 
CH'editor  upon  the  divisible  funds.  At  all  events,  the  sums  which 
the  defenders  were  bound  to  pay,  at  the  terms  of  payment  of  the 
composition,  amounted  to  2s.  6d.  per  pound  upon  all  sums  for  which 
Moncur  had  then  become  bound.  3.  At  all  events,  the  pursuer  is 
entitled  to  have  a  composition  paid  annually  upon  the  amount  of 
these  annual  payments,  in  terms  of  die  alternatives  to  that  effect  in 
the  conclusions  of  the  libel.  4.  A  sequestrated  bankrupt,  who  ob- 
tains a  discharge  under  a  composition-contract  in  terms  of  the  sta- 
tute, is  not  liberated  from  debts,  his  liability  for  which  was  con- 
tracted prior  to  the  sequestration,  although  the  terms  of  payment 
thereof  are  posterior  to  the  recall  of  the  sequestration,  or  even  al- 
though the  debts  be  contingent. 

The  defenders  pleaded — 1.  According  to  the  nature,  conception,  Defenders* 
and  express  terms  of  the  bond  granted  by  the  defender,  Moncur^  ^\e»». 
for  the  regular  payment  of  the  interest  on  Neil's  loan,  the  obliga- 
tion thereby  incurred,  aye  and  until  each  successive  term  of  pay- 
ment should  be  first  come  and  bygone,  was  strictly  a  conditional 
obligation,  depending  upon  the  contingency  that  the  principal  debt 
should,  at  each  successive  term,  remain  still  undischarged  by  the 
primary  obligant,  or  unrecovered  out  of  the  heritable  security,  so 
as  that  the  interest  might  then  accrue ;  and  if  the  interest  should 
accrue,  then  the  defender's  obligation  being  farther  dependent  upon 
the  fiict,  tlMit  the  interest  so  accruing  should  not  be  duly  discharged 
by  the  primary  and  proper  debtor.  2.  As  there  not  only  was  no 
debt  due  by  the  defender  under  the  said  obligation  at  the  date  of 
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may  be  exigible  under  the  defenders'  bond  for  the  interest  of  the 
L.700'  borrowed  by  Neil ;  and  may  therefore  be  held  to  cover  a 
demand,  either  for  a  composition  on  the  past  and  future  interests, 
brought  to  a  capital  or  present  value,  or  for  a  composition  on  each 
successive  term's  interest  as  it  falls  due,  and  consequently  to  render 
competent  any  decreet  as  to  this  part  of  the  summons,  which  would 
have  been  competent  if  such  conclusion  had  been  distinctly  set 
forth  aUematively^  in  the  same  way  as  it  is  set  forth  as  to  the  other 
matters  embraced  in  this  action ;  and  therefore  ordains  the  de-* 
fenders  instanter  to  make  payment  to  the  pursuer  of  the  composi-' 
tion  on  such  of  the  said  interests  on  the  L.700  bond  as  are  past 
due  and  unpaid ;  and  also  Xjq  make  payment  of  the  like  compo** 
sition  on  every  sum  of  interest  which  may  hereafter  become  due 
on  the  said  bond,  the  terms  of  payment  being  always  first  come 
and  bygone,  and  that  aye  and  until  the  property  over  which  the 
said  L.700  is  secured  shall  be  sold,  and  the  price  thereof  applied 
in  payment  or  diminution  thereof;  and  immediately  upon  such 
sale  and  payment,  appoints  an  account  to  be  taken  of  the  then 
present  value  of  a  perpetual  annuity  equal  to  the  composition  on 
the  annual  interests  payable  upon  whatever  may  remain  unsatis- 
fied of  the  said  principal  sum  of  L.700 ;  and  ordains  the  defenders 
then  to  make  payment  to  the  pursuer  of  the  capital  sum  so  ascer- 
tained, as  the  present  value  of  an  annuity  equal  to  the  composi-^ 
tion  on  such  interests :  farther,  ordains  the  defenders  either  to 
make  payment  to  the  pursuer  of  the  composition  on  any  interests 
that  may  now  be  due  and  unpaid  on  the  bond  for  L.1400  in  the 
proceedings  mentioned,  and  of  any  feu^-duties  which  may  now  be 
due  and  remain  unpaid,  for  the  lands  over  which  both  the  said 
debts  are  secured,  or  to  report  and  exhibit  to  the  pursuer  receipts 
and  discharges  for  the  said  bygone  interests  and  feu-duties  from 
the  proper  creditors  therein ;  and,  in  like  manner,  ordains  the  de^*' 
fenders  either  to  pay  compositions  or  exhibit  discharges,  as  above; 
for  any  future  sum  of  interest  on  the  said  bond  for  L.1400,  or  feu^ 
duties  for  the  said  lands,  which  may  become  doe  and  remain  un^ 
paid  after  their  respective  terms  of  payment,  and  that  aye  and  on«- 
til  the  lands  over  which  the  said  debt  is  secured,  and  for  which 
the  said  duties  are  payable,  shall  be  sold,  and  the  price  thereof 
applied,  in  manner  aforesaid ;  and  immediately  upon  such  sale, 
(the  claim  for  future  feu-duties  pressing  of  course  against  the  pur- 
chaser,) and  such  application  of  the  price,  ordains  an  account  to 
be  taken  of  the  then  present  value  of  a  perpetual  annuity  equal  to 
the  composition  on  the  annual  interests  which  may  be  due  u{>on 
such  part  (if  any)  of  the  said  principal  sum  of  his  L.liOO  as  may 
still  remain  unsatisfied ;  and  ordains  the  defepders  then  either  to 
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report  and  exhibit  the  receipt  and  discharge  of  the  creditors  in  3  Feb.  183(K 
the  said  L«1400,  for  the  then  present  value,  so  ascertained,  of  the  ^^^v^^ 
said  annual  composition,  or  to  pay  over  the  same  to  the  pursuer,  Monctfr^Ncil 
that  he  may  satisfy  and  settle  with  such  creditors;  and  decerns  and  Oihers. 
ad  interim  accordingly.' 
Naie. — •  This  is  a  very  perplexing  case,  if  it  be  assumed  (as  the 
Lord  Ordinary  thinks  it  must  be)  that  the  defenders  (who  are 
truly  the  cautioners  for  Moncur's  composition)  are  in  no  event 
to  be  burdened  with  the  pajnnent  of  a  perpetual  annuity  from  ge- 
neration to  generation  of  their  representatives ;  and  that  their  ob- 
ligation must  be  liquidated,  and  put  in  a  way  of  ^naZ  extinction 
as  soon  as  possible.  Considering  that  it  is  impossible  to  say  lohea 
the  lands  over  which  the  security  extends  may  be  sold,  and  what 
pari  of  the  L.700  may  be  paid  off  from  the  produce  of  the  sale, 
it  seems  altogether  impracticable  to  bring  the  amount  of  their  ob- 
ligation to  a  present  value,  as  things  now  stand ;  and  it  therefore 
appeared  unavoidable  to  subject  them  in  the  termly  payments,  as 
the  interests  fell  due,  till  a  sale  should  be  effected.  By  that  event, 
(the  obligation  for  the  feu-duties  necessarily  terminating  as  to 
them,)  some  part  of  the  L.700  would  probably  be  paid  off;  and 
the  interest  subsequently  exigible  would  suffer  a  proportional 
abatement  But  as  no  farther  payment  of  the  principal  would 
then  be  possible,  the  obligation  for  the  interest  (whatever  was  its 
amount)  would  become  a  perpetual  obligation,  and  be  capable, 
of  coarse,  of  being  liquidated,  and  brought  to  a  capital,  and  so* 
finally  settled.  This  accordingly  is  the  principle  of  the  interlo- 
cutor ;  and  the  Lord  Ordinary  does  not  see  what  better  could  be 
made  of  it.  At  the  same  time,  it  is  liable  to  some  obvious  ob- 
jections. If  the  lands  are  sold  next  year,  and  half  the  L.700  paid 
off  from  the  price,  the  defenders  will  settle  by  paying  the  com- 
position on  one  year's  interest,  and  on  the  conversion  of  a  perpe- 
tual annuity  equal  to  half  that  amount.  But  if  the  lands  are  not 
sold  for  ten  years,  they  will  pay  the  composition  for  ten  years, 
and  yet  have  the  same  conversion  to  settle  for  at  last, — a  result 
which  may  more  than  double  their  burden.  This  may  no  doubt 
be  hard ;  but  it  does  not  occur  in  what  way  it  could  be  remedied, 
or  how  a  solvent  obligant  in  Honour's  situation,  not  having  him- 
self a  power  to  force  on  a  sale,  could  have  avoided  it. 
•  ^  The  Lord  Ordinary  has  also  doubted  whether  he  should  have 
made  any  order  as  to  bringing  to  a  capital  any  possible  remaining 
interest  on  the  prior  bond  for  L.1400,  after  the  lands  are  sold; 
seeing  that  the  subsistence  of  the  defender's  obligation  depends 
only  on  the  non-payment  of  the  subsequent  bond  for  L.700 ;  to 
the  condition  of  which  alone  it  may  therefore  be  thought  that 
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6  Feb.  183d.  <  parties  were  to  look,  when  the  period  for  final  liquidation  arrived. 
j/^^^""^^^^  *  This  may  probably  be  the  justice  of  the  ease.  But  the  words  of 
Moncur,  Neil  *  MoncuPs  obligation  seem  to  give  a  jus  qusesitum  to  the  creditor! 
and  Others.  <  i,j  the  L.1400  bond  also;  under  which,  if  the  price  of  the  lands 
Note.  *  should  leave  any  part,  even  of  that  preferable  sum,  unsatisfied, 

*  the  defenders  would  be  liable  for  a  perpetual  payment  of  the  inte- 
^  rest  on  such  remaining  part,  to  be  dealt  with  in  the  same  way  as 

*  that  accruing  on  what  was  unpaid  of  the  L.700/ 

The  defenders  reclaimed^  craving  their  Lordships  *  to  find,  with 
^  reference  to  the  first  conclusion  of  the  libel,  that,  in  respect  the 
'  pursuer  there  concludes  solely  for  a  composition  on  a  principal 

*  sum,  with  interest  thereon  from  the  dates  when  the  composition 

*  became  payable  under  the  defenders  *  composition-contract,  there 

*  are  no  grounds,  either  under  the  composition-contract  or  under 

<  the  conclusions  of  the  action,  for  subjecting  the  defenders  in  pay- 

<  ment  of  a  composition  on  bygone  and  future  interests,  resolving  into 

<  an  annuity  of  perpetual  or  indefinite  duration,  in  the  manner  which 
'  is  done  by  the  interlocutor  complained  of;  and  that  the  said  con- 
'  elusion  for  a  composition  on  a  principal  sum,  which  is  contained 

*  in  the  summons,  is  not  warranted  by  the  terms  of  the  bond  of  cor- 

<  roboration  libelled  on ;  or  at  least  is  not  relevantly  and  legally  de- 

*  duced  therefrom  by  the  pursuer;  and,  with  reference  to  the  re- 

<  maining  and  subsidiary  conclusions  of  the  libel,  to  find  that,  in  re- 

*  spect  the  pursuer  sets  forth  and  avers  timt  he  can  put  no  value 
'  whatever  on  the  heritable  security  to  which  these  conclusions  re- 

*  late,  he  has,  in  such  circumstances,  no  interest  to  insist  against 

*  the  defenders  for  implement  of  the  obligations  there  libelled  upon, 

*  and  has  no  title  to  enforce  these  obligations  for  the  benefit  of  a 

*  third  party,  as  to  whom  the  obligations  undertaken  by  the  defedd- 

*  ers  were  entirely  res  inter  alios/ 

» 

ReclaimcTft*         Rutherfurd^  for  reclaimers, — objected  to  the  regularity  of  the  sum- 
Piew.  mons.      There  was  a  demand  on  the  defenders  to  pay  up  feu-duty, 

though  explicitly  admitted  the  pursuer  could  put  no  value  upon  the 
security.  This  would  be  converting  an  obligation  intended  Ibr  the 
pursuer's  benefit  to  the  benefit  of  the  preferable  creditor.  He  de- 
mands instalments  on  composition  efieiring  to  L.700,  thus  claiming 
not  merely  a  composition  on  the  interests,  but  a  composition  on  the 
principal  sums,  as  to  which  the  obligation  did  not  extend,  and  insist- 
ed that  the  f<ums  of  Interest  to  which  he  might  be  entitled  were 
convertible  into  a  principal  sum.  The  conclusions  were  differently 
stated  in  regard  to  the  L.  1400.  He  might  have  claimed  a  compo- 
sition on  the  interests  past  due,  or  as  they  shall  fall  due;  but  he  gires 


Ho.  75,  COURT  OF  SESSION.  ,336 

A^  defenders  no  option  to  pajr  the  interests  as  they  suecessirely  9  F^*  1^4- 
fiill  due.     He  hod  done  right  as  to  the  conclusions  applicable  to  the    ^"""^Y^*^ 
L.1400,  coupled  with  the  alternative  conclusions ;  but  not  so  as  to  Moti!^VNeH 

the  L.700.  ^  and  Otbtrt.  . 

Then,  as  to  the  question  how  far  the  pursuer  was  entitled  to  ask  R^^jj^n*  . 
Uie  Court  to  convert  such  a  security  and  contingent  liability  :  The  Fleas.  .  > 
defenders  denied  that  the  sequestration  statutes  gave  any  authority 
for  commuting  annuities,  or  adjusting  compositions.  The  pfiiyments 
might  in  all  probability  cease,  or  at  least  vary.  These  could  not 
form  matter  of  calculation  as  payments  in  perpetuity.  The  subjects 
must  soon  be  sold ;  and  if  there  be  a  reversion  after  paying  the  pre- 
ferable creditor,  however  small  that  reversion,  it  would  make  the 
perpetuity  so  much  less.  1st,  There  was  no  authority  for  the  va»> 
luation  or  method  of  conversion  adopted  by  the  Lord  Ordinary; 
"and,  2dly,  There  were  no  termini  habiles  upon  which  it  could  hoc 
statu  proceed. 

M^NeiUy  for  respondents. — 1.  As  to  the  form  of  the  summons,  the  Respondents* 
pursuer  can  assign  no  present  value  to  the  security,  or  conclude  for  ^^^^ 
any  definite  sum ;  but  these  obligants  can  do  so,  and  the  pursuer  has 
an  interest  to  have  the  present  state  of  uncertainty  removed.  The 
first  conclusion  of  the  summons,  coupled  with  the  8th  article  of  the 
condescendence,  was  suflBcient  to  bring  out  the  demand*  The  Lord 
Ordinary,  in  the  first  part  of  his  interlocutor,  had  ordered  payment 
of  the  composition  on  the  interests  past  due. 

Butkerfurd. — You  were  entitled  to  that,  if  you  had  concluded  for 
it 

M^NeUL — I  go  on  the  supposition  that  the  Court  is  satisfied  with 
the  summons.  Upon  the  other  branch  of  the  interlocutor  there  is 
an  equitable  exercise  of  power  by  the  Lord  Ordinary,  and  the  de- 
fences cannot  be  prejudiced,  as  an  assignation  will  be  granted. 

Euikerfurd, — There  is  no  power  in  law  or  equity  to  convert  this 
security,  and  force  me  to  pay  a  composition  upon  the  valuation. 
It  is  not  a  present  debt,  and,  therefore,  is  not  convertible. 

Lord  Medwj/n* — I  am  satisfied  that  all  that  has  been  found  in  r^  Opinion  of 
gard  to  converting  the  security  into  a  certain  value,  and  also  what  Court. 
is  found  respecting  the  feu-duties,  is  premature,  until  we  see  what 
the  other  parties  can  pay.  It  will  depend  much  on  what  is  re- 
covered from  other  obligants,  whether  the  pursuer  will  have  occa- 
sion to  insist  on  any  such  conclusions  as  those  which  have  been  in- 
troduced into  the  libel.  The  summons  should  have  contained  no- 
thing about  value  in  the  security. 

Lard  Justxce-CUrh. — The  form  of  the  first  conclusion  of  the  sum- 
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S  Feb.  1836.  mons  IS  certaioly  startling;  and  bat  for  the  statement  in  Article  & 
^**V**^  of  the  condescendence,  we  should  have  been  bound  to  hold  it  incom- 
Moncur.''NeU  P^^^*  The  conclusion  as  to  the  L.1400  is  properly  put.  I  agree 
that  the  subsequent  findings  in  the  interlocutor,  as  to  putting  a  value 
upon  the  security,  and  authorising  payment  of  a  composition  there- 
on, are  premature.  We  ought,  therefore,  merely  to  affirm  that 
part  of  the  iuterlocutor  which  ordains  payment  of  the  interests  past 
due  and  unpaid. 

The  other  Judgeg  concurred,  and  this  interlocutor  was  pronoun- 
ced: 

<  The  Lords  having  advised  the.  cause,  and  heard  counsel  for  the 
parties,  adhere  to  the  interlocutor  of  the  Lord  Ordinary,  pronoun- 
ced on  the  2d  of  December  last,  and  submitted  to  review,  repelling 
the  defences  founded  upon  the  alleged  irrelevancy  and  inconsistency 
of  the  summons,  and  to  this  extent  refuse  the  desire  of  the  reclaim- 
ing note,  and  decern ;  but  recall  the  interlocutor  of  the  16th  of  De- 
cember last,  and  decern  against  the  defenders  to  make  payment 
to  the  pursuer  of  the  composition  on  the  successive  interests  of  the 
bond  for  L.700,  in  so  far  as  these  are  due  and  unpaid ;  and,  far- 
ther, for  payment  of  the  said  composition  on  the  future  interests 
which  shall  become  due  on  said  bond,  or  the  value  thereof,  the 
said  interests  being  first  come  and  bygone,  and  that  aye  and  un- 
til the  said  bond  be  fully  paid  and  extinguished  :  Farther,  ordain 
the  defenders  either  to  pay  the  said  composition  on  the  interests 
of  the  bond  for  L.1400  sterling,  which  may  be  now  due  and  un- 
paid, and  also  the  composition  on  the  feu-duties  now  due,  and 
payable  for  the  subjects  over  which  the  said  security  extends, 
and  to  continue  said  payments  or  interest  and  feu- duties  aye  and 
until  the  said  subjects  shall  have  been  brought  to  sale  for  payment 
of  the  sums  secured  thereon,  or  to  report  regularly  to  the  pursuer 
valid  discharges  of  the  same,  and  supersede,  hoc  statu,  consideration 
of  any  other  points  in  the  cause,  and  remit  the  cause  to  the  Lord 
Ordinary :  Further,  allow  this  decree  to  go  out  and  be  extracted 
ad  interim,  and  decern.' 


Lord  Ordinary,  J^rey,         Act.  WNeiU  and  MarthaU.  Alt  Itutherfwrd  and  Jo, 

Hamilton.        Thot,  Banken,  S.S.C.  John  Gardiner,  S.S.C.  Agents.     J*.  Clerk. 

R. 
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FIRST  DIVISION. 

No.  LXXVI.  Aih  February  1836. 

Mrs  jane  WATSON  or  STUART 

against  * 

ALEXANDER  MACONOCHIE'S  EXECUTORS. 

Pr£8UMPtion.  — Implied  Discharge. — Circumstances  in  which  a 
mandatary  was  presumed  to  have  accounted  to  the  mandantfor  sums 
uplifted  under  tlie  mandate.  , 

The  facts  of  this  case  are  fully  detailed  in  the  following  note,  add-  Namti>e. 
ed  by  the  Lord  Ordinary  to  his  interlocutor  of  the  11th  March 
1884,  ordering  the  record  to  be  opened : 

'  This  is  an  action  of  count  and  reckoning.     But  after  hearing 
'  the  question  argued,  and  looking  into  the  documents  in  process^ 

*  the  Lord  Ordinary  thinks  it  essential  that  there  should  be  some 

*  more  distinct  explanation  in  regard  to  various  matters  of  fact,  than 

*  that  afforded  by  the  record  as  it  stands.     The  action  is  brought 

*  to  obtain  an  account  of  the  intromissions  of  the  deceased  Alex- 

<  ander  Maconochie  with  the  succession  of  James  Stuart.     Alex- 

*  ander  Maconochie,  a  shoemaker  in  Aberdeen,  and  the  late  Helen 

<  Maconochie,  wife  of  William  Johnston,  were  the  next  of  kin,  and 
^  executors  of  James  Stuart;  and  the  same  Alexander  Maconochie 
*•  and  John  Cameron  were  Stuart's  heirs-portioners.     Stuart  had 

*  died  in  the  year  1815 ;  and  in  1816  a  written  agreement  was 

<  entered  into  between  Alexander  Maconochie  and  Helen  Maco- 

*  Dochie,  by  which  they  consented  to  share  the  benefit  respectively 

<  accruing  to  them  as  heir-portioner  and  joint  executor ;  and  in  the 

<  same  deed,  Helen  Maconochie  granted  to  Alexander  a  power  of 

*  attorney  to  uplift  her  share  of  the  executry,  as  joint  executrix 

<  with  Cameron. 

^  It  appears  that  Messrs  Hutcheon  and  Donaldson,  writers  in 

*  Aberdeen,  were  employed  by  Cameron  and  Alexander  Maconochie 
'  to  realise  the  succession  of  Stuart ;  and  there  are  documents  in 
*<  process  which  prove  that  Donaldson  did  pay  to  Alexander.  Maco- 
^  nochie  part  of  Helen  Maconochie's  share  of  the  moveable  succes- 

<  sion.     In  particular,  L.41  :  16  : 6  appears  to  have  been  paid  to 

<  him  in  July  1816,  and  L.500  in  May  1818;  for  the  half  of  which 
*'  sums  he,  by  his  agreement  with  Helen  Maconochie,  was  bound  to 

*  account  to  her. 
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Watson  or 
Stuart  V. 
Maconochie*s 
Executors. 

Narrative. 


<  In  the  year  1821,  Helen  Maconochie  recalled  the  power  of  at* 
torney  granted  to  Alexander,  and  substituted  the  pursuer,  the 
widow  of  Stuart,  in  his  place.  But  the  deed  contains  no  state- 
ment that  Alexander  Maconochie  had  not  accounted  for  his  prior 
intromissions,  and  it  gives  no  power  to  pursue  for  such  intromis- 
sions. The  recital  bears  merely  that  Alexander  Maconochie  had 
been  empowered  to  recover  Helen's  share  of  Stuart's  executry, 
and  that  considerable  funds  have  not  yet  been  recovered  by  his 
executors ;'  and  it  gives  a  power  to  recover  these  funds,  *  in  so 
far  as  not  already  recovered  by  me,  (Helen,)  or  by  my  attorney 
or  co-executor/  This  conveyance  was  merely  in  trust,  and  bound 
the  pursuer  to  account  to  the  granter  for  all  sums  which  might  be 
recovered  under  it.  It  is  averred  by  the  pursuer,  that  this  deed, 
recalling  Alexander  Maconochie's,  was  intimated  to  Alexander 
Maconochie ;  but  this  is  denied  on  the  other  side.  One  thing  is 
certain,  that  notwithstanding  such  recall,  Alexander  Maconochie 
did  proceed,  without  any  objection  on  the  part  of  the  pursuer,  the 
new  attorney,  to  recover  funds  due  to  Helen ;  for,  in  the  year 
1824,  he  raised  an  action  against  the  representatives  of  Donaldson ; 
and  ultimately,  in  the  year  1627,  drew  a  dividend  of  L.120  from 
Donaldson's  executor,  being  a  dividend  on  the  debt  due  by  Do- 
naldson on  account  of  his  intromissions  as  agent  with  the  move- 
able estate  of  James  Stuart.  By  this  time  Helen  Maconochie  was 
dead,  although  the  period  of  her  decease  is  not  specified  in  the 
record ;  and  Alexander  Maconochie  also  died  in  the  end  of  the 
year  1827.  Shortly  after  his  death,  the  pursuer  obtained  a  second 
deed,  dated  in  December  1827,  from  John  Johnstone  and  Helen 
Johnstone,  the  son  and  daughter  of  Helen  Maconochie,  setting 
forth  the  original  power  of  attorney  to  Maconochie, — the  deed 
1821,  recalling  that  power, — and,  in  particular,  that,  notwithstand- 
ing that  recall,  Alexander  Maconochie  had  continued  to  intromit 
with  the  execotry,  and  had  drawn  the  dividend  on  Donaldson's 
edtate.  It  then  sets  forth,  that  *  the  said  Mrs  Jean  Watson,  other- 
wise Stuart,  has  made  payment  to  us  of  a  certain  sum  of  money 
in  full  of  our  right  of  reversion,  under  the  deed  of  assignation, 
conveyance  and  trust  herein  before  narrated,  and  in  consideration 
of  our  granting  these  presents.'  And  upon  that  recital  the 
granters  renounce  the  right  of  reversion  competent  to  them  under 
the  deed  1821,  discharge  the  grantee,  the  pursuer,  and  convey 
to  her  their  right  to  call  the  repre$entatives  of  Alexander  Maco- 
nochie to  account.  There  is  no  averment  upon  the  record  as  to 
the  precise  date  of  the  first  demand  made  against  the  defenders, 
the  representatives  of  Alexander  Maconochie,  under  this  deed ; 
but  in  the  year  1831,  the  present  action  of  accounting  was  brought 
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against  them,  the  summons  being  laid  exclasively  on  the  first  deed  i  Feb.  1880^ 
hy  Helen  Maconochie  in  1821.     This  summons  was  afterwards    ^s^v^^^ 
amended  by  an  addition  founded  on  the  deed  1827,  and  in  this  ^u^"  ^'^ 
action  a  record  was  afterwards  made  up  in  the  usual  form.  Moconochk's 

*  From  the  documents  produced,  the  charge  against  Alexander  "^'""'^'^ 
Maconochie  appears  to  be  pretty  clearly  established.  In  parti-  Namtifs. 
cnlar,  it  seems  to  be  established,  by  the  books  of  Donaldson  and 
Maconochie's  receipts,  that  the  aboye-mentioned  sums  of  L.41, 
168.  6d.  and  L.500  were  receired  by  him  to  account  of  Stuart's 
executry.  Some  of  the  articles  of  discharge  are  admitted ;  but  the 
more  important  of  them  are  denied,  and,  in  particular,  a  payment 
to  Helen  Maconochie  of  L.250  in  June  1818,  being  the  half  of 
the  L.500  drawn  by  Maconochie.  Papers  bearing  to  be  receipts 
for  that  and  other  payments  hare  been  produced  by  the  defend- 
ers, which  papers  are  said  to  be  signed  by  the  son  and  daughtet 
of  Helen  Maconochie,  who,  it  is  admitted,  could  not  write.  The 
authenticity  of  these  signatures  is  denied  by  the  pursuer;  bat  aH 
question  uppn  this  point  is  superseded  by  the  consideration  that 
they  are  unstamped,  and  consequently  cannot  be  reoeived. 

<  Independently  of  these  documents,  however,  it  appears  to  the 
Lord  Ordinary  that  the  case  of  the  pursuer  still  may  require  some 
fitrther  explanation.  Alexander  Maconochie,  whose  intromissions 
are  now  to  be  accounted  for,  was  a  shoemaker  in  Aberdeen,  against 
whom  no  yery  unfavourable  presumption  can  arise  from  the  mere 
circumstance  of  his  failure  to  keep  regular  accounts  and  to  take 
regular  vouchers.  Helen  Maconochie  was  confessedly  unable  to 
write,  and  was  as  confessedly  in  circumstances  not  likely  to  di»- 
pose  her  to  leave  her  money  unaccounted  for  in  the  hands  of  her 
attorney.  In  so  iar  as  the  Lord  Ordinary  can  judge  from  the  do^ 
coments  produced,  the  amount  of  his  intromissions  must  have  been 
a  matter  of  notoriety,  or  at  least  easily  attainable,  as  he  could  in- 
tromit only  in  conjunction  with  Cameron,  the  other  executor,  and 
did,  as  it  appears,  intromit  only  through  the  medium  of  Donaldson* 
The  sums  chiefly  in  dispute  are  sums  drawn  by  him  prior  to  or  in 
the  year  1818.  The  first  assignation  by  Helen  Maconochie  to 
the  pursder  in  1821  aifords  a  strong  presumption  that  Helen,  the 
granter,  did  not  then  consider  Maconochie  to  have  any  money  of 
hers  in  his  hands;  and  though  she  survived  that  deed  several  years, 
(the  precise  time  is  not  mentioned  in  the  record,)  it  is  not  averred 
by  the  puk'suer  that  she,  during  her  lifetime,  made  any  demand  on 
Maconochie  for  his  intromissions.  Even  in  the  deed  1827,  granted 
after  her  death  by  the  son  and  daughter  of  Helen  Maconochie, 
the  only  intromissions  specified  are  those  said  to  have  been  had 
by  Maconochie  subsequently  to  the  deed  1821,  and,  in  particular, 
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4  Feb.  1636.  *  the  diTidend  drawn  from  Donaldson's  estate ;  and,  last  of  all)  the 
"^^V*^    *  pursuer  has  declined,  when  called  upon,  to  state  what  was  the 

Stuart"  .^^"^       *  consideration  she  gave  for  the  last-mentioned  deed.     Under  all 

Maconocbie*s  <  these  circumstances,  the  Lord  Ordinary  thinks  this  claim  of  ac* 
xecutors.      «  counting  is  to  be  received  with  some  suspicion,  aiid  certainly  with 

Karrative.       <  great  caution.     The  intromissions  mainly  in  dispute  were  had  as 

<  far  back  as  the  year  1818,  by  a  person,  from  his  situation  and 

<  habits  of  life,  presumably  ignorant  of  all  the  precautions  of  regular 

*  accounting.     The  action  was  raised  in  1831,  after  a  lapse  of  tbir- 

<  teen  years,  and  long  after  the  death  both  of  the  intromitter  and 

<  his  constituent.     There  is  no  evidence,  nor  even  any  averment) 

<  that  while  they  lived  any  claim  had  been  made  by  the  latter  against 
'  the  former ;  and  there  is  an  implication,  or.  something  nearly 
>  amounting  to  it,  from  the  deeds  in  process,  that  no  such  claim  was 
■*  understood  to  exist  by  the  parties  interested.     The  Lord  Ordi- 

*  nary  does  not  say  that  these  considerations  are  conclusive  against 
^  the  pursuer ;  but  he  thinks  they  fairly  warrant  the  demand  for 

some  further  explanation ;  and  upon  this  ground  he  has  pronounced 
the  prefixed  order,  for  which,  as  being  somewhat  unusual,  he  has 

*  thought  it  right  to  assign  his  reasons.' 

The  parties  having  revised  their  papers,  it  appeared  that  Helen 
Maconochie  died  in  February  1824,  and  that  the  pursuer  paid 
L.35  to  her  representatives  for  the  purchase  of  her  rights.  It  ap- 
peared also,  from  the  correspondence 'produced,  that  the  pursuer 
had  been  led  to  believe  that  Alexander  Maconochie  had  died  in 
in  involved  circumstances.  She  averred  that  it  was  not  until  1880 
that  she  discovered  this  information  to  be  incorrect;  and  alleged, 
that  from  this  circumstance,  and  the  great  difficulty  she  found  in 
x>btaining  possession  of  the  documents  connected  with  Mr  Stuarf  s 
succession,  which  were  only  delivered  in  1831)  in  consequence  of 
judicial  proceedings,  she  had  been  unable  sooner  to  institute  the 
present  proceedings. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : 
Lord  Ordi-         *  The  Lord  Ordinary  having  heard  parties'  procurators,  and  con- 
loajto/"^"   *  sidered  the  closed  record  and  process,  finds,  that  the  articles  of 

*  charge  insisted  in  by  the  pursuer,  as  now  in  right  of  the  late 
^  Helen  Maconochie,  against  the  defenders,  as  the  executors  of  the 

*  late  Alexander  Maconochie,  are,  1^^,  The  sum  of  L.41  :  16  :  6, 

<  received  by  Alexander  Maconochie,  in  April  1816;  2£&fy,  The 

<  sum  of  L.500,  received  by  him  on  the  11th  day  of  May  1818; 
^  and,  3dly^  The  sum  of  L.120 :  0 :  9,  received  by  him  on  the  12th 

*  of  June  1827;  for  the  half  of  which  sums  the  said  Alexander 

<  Maconochie  was  bound  to  account  to  the  said  Helen  :  In  regard 
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to  the  two  first  articles  of  charge,  finds,  that  in  respect  of  the  4  Feb.  1836. 
whole  circomstances  of  this  case,  as  admitted  or  established  in  the     ^^V^^ 
record,  particularly  the  situation  in  life,  and  the  relationship  of  g^^^^^  ^ 
the  parties, — the  long  silence  on  the  subject  of  those  claims, — a  Maconochie's 

silence  continuing  unbroken  until  the  death  of  both  the  parties      11.°"' 

principally  concerned,  and  having  the  best  means  of  knowledge  Lord  Ordi. 
on  the  subject, — the  terms  of  the  deeds  of  assignation,  forming  j^^^^^ 
the  title  of  the  present  pursuer,  and  the  '.trifiing  amount  of  the 
consideration  giyeh  by  the  pursuer  to  the  representatives  of  Helen  • 
Maconochie  for  the  purchase  of  her  rights, — that  there  are  suffi- 
cient grounds  for  the  presumption,  that  the  said  sums  were  ac- 
counted for  by  the  said  Alexander  to  the  said  Helen  Maconochie, 
in  terms  of  their  agreement;  and  therefore,  to  that  extent,  sus- 
tains the  defences}  assoilzies  the  defenders,  and  decerns :  Further, 
and  in  regard  to  the  third  sum,  finds,  that  it  has  not  been  ac- 
counted for  by  the  said  Alexander  Maconochie,  or  his  represen- 
tatives, and  therefore  decerns  against  the  said  defenders  for  one- 
half  of  the  amount  thereof,  being  L.60  :  0  :  4^  sterling,  with  in- 
terest thereon  from  the  said  12th  day  of  June  1827,  and  until 
payment;  finds  the  defenders  entitled  to  expenses,  subject- to 
modification,  and  allows  an  account  thereof  to  be  given  in,  and  to 
be  taxed  by  the  Auditor.' 

Nate. — ^  The  opinion  of  the  Lord  Ordinary  rests  mainly  upon  Note. 
the  oonsiderations  mentioned  in  the  note  subjoined  to  his  interlo- 
cutor of  the  11th  of  March  1834,  opening  up  the  record  as  origi- 
nally closed ;  and  without  entering  into  any  detailed  repetition, 
he  has  only  to  add,  that^  in  his  opinion,  those  considerations  are 
materially  strengthened  by  the  record,  as  now  finally  adjusted,  and 
fEurJy  warrant  the  application  of  the  principle  adopted  in  the  in- 
terlocutor, a  principle  sanctioned  by  the  authority  of  the  Court, 
under  circumstances  even  less  favourable,  in  the  case  of  Wilson 
against  Wilson,  26th  Nov.  1783,  Mo7t.  11,646.' 

» 

The  pursuer  having  redaimed^  the  Court  adhered.  Judgment. 

Lord  Ordinary,  FuiUrton.         Act.  Wkigham,         Alt.  Rutherfurd,  Moir.         Jamet 
Martin^  S.&C.  H,  Inglis  ^  Donald,  W.  S.  Agents.        D.  Clerk. 

C.  R. 
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SECOND  DIVISION. 
No.  LXXVII.  4tk  Fibnutnf  \&86.    • 

CHRISTIAN  STEWART  and  CHILDREN 

againit 

JOHN  MENZIES. 

Marriage,  (iitsufficient  constitution  op.) — Pactum  illicit 
TUM. — Proof.— ^  po^rty  had  given  to  a  female^  with  tolwm  he 
frmnomly  held  illicit  intercourse,  a  letter  purporting  a  deelarcitiom  of 
marriage^  b^  made  conditional  on  the  birth  of  a  child :  (1.)  Founds 
that  said  kiter,  (independently  of  its  terms,)  in  respect  there  was 
sufficient  evidence  of  its  having  been  delivered  and  accepted  for  the 
purpose  of  imposing  tqHm.  third  parties,  was  not  a  legal  instrument 
to  constitute  a  marriage*  (2.)  Opinion  by  Lord  Ordinary,  adhered 
to  by  the  Court,  that  where  a  declaration  or  acknowledgment  ofmar-^ 
riage  is  conditional  on  the  birth  of  a  child,  and  w/iere  it  is  certain 
that  there  has  been  a  great  deal  of  personal  intercourse  before  the  let-* 
ter  is  delivered,  &e  mere  delivery  of  that  letter,  witfi  proof  that  the 
intercourse  was  afterwards  continued,  is  not  sufficient  to  constitute  a 
marriage  according  to  the  law  of  Scotland. 

Proof. — A  holograph  memorandum  by  an  unprofessional  party  cfe- 
ceased,  of  a  conversation  with  a  female  who  had  consulted  him  before 
raising  an  action  of  declarator  of  marriage,  in  which  she  admitted 
tluit  a  letter,  on  which  she  purposed  to  founds  was  given  to  her  in 
order  to  deceive  a  third  party,  received  as  evidence  for  tlie  drfender 
in  derogation  of  its  legal  effect,  in  conjunction  with  other  evidence  in 
the  cause. 

Continuation  of  case  in  vol.  ix.  JP.  C  p.  135,  and  vol.  x.  p.  233. 

Korrative.  The  pursuer,  wLiIe  in  the  service  of  the  defender,  allowed  him  to 
have  intercourse  with  h^r,  on  the  feith,  as  she  alleged,  of  a  promise 
of  marriage,  and  two  children  were  the  fruits  of  this  connection. 
A  declarator  of  marriage  was  raised  by  Stewart  and  children  against 
Menzies^  concluding  alternatively  for  damages.  In  support  of  the 
action  the  pursuer  produced  the  following  letter :  *  Duneaves,  25th 

<  March  1826. — Christy,  You  and  I  having  lived  together  as  man 

*  and  wife,  I  hereby  declare  you  to  be  my  lawful  wife,  in  the  event 
^  of  a  child  being  born,  in  consequence  of  the  present  connection 

*  betwixt  us,  and  am  yours  truly,'       (Signed)      <  John  Menzies 

<  of  Chesthill/      (Addressed)      <  To  Christian  Stewart^  Duneaves 

<  House: 
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Tiie  defender  gave  the  following  explanation  respecting  this  let-  4  FeB.  1836, 
ter:  In  the  coarse  of  the  year  1827,  he  became  acquainted  with  a    ^'^V^^ 
young  hdy  whom  he  engaged  to  marry.     He  afterwards,  however,  chiidren*p^ 
became  desirous  of  breaking  off  the  engagement ;  but  being  unwill-  Menzi«s. 
ing  to  assign  any  reason  for  doing  so,  which  would  not  prove  offen-  ^^^TTve. 
five  to  the  feelings  of  the  lady  or  her  relations,  he  falsely  pretended 
tbat  he  was  under  a  previous  engagement  to  marry  the  pursuer. 
He  accordingly  instructed  the  pursuer  to  make  a  similar  statement, 
in  case  any  questions  were  put  to  her  by  the  friends  of  the  lady ; 
and  with  the  view  of  supporting  her  statements,  be  wrote  the  letter 
ia  question,  and  delivered  it  to  her,  accompanied  with  the  explana- 
tion, that  he  had  no  intention  of  thereby  making  her  his  wife ;  and 
the  letter  was  accordingly  received  by  the  pursuer  upon  that  un- 
derstanding. 

The  Lord  Ordinary  (Medwyn)  remitted  to  the  Commissaries 
to  take  the  proof  of  the  allegations  of  the  parties ;  and  the  pursuer 
having  reclaimed,  the  Court,  after  ordering  and  advising  cases, 
held  the  defender's  offer  of  proof,  of  the  purpose  for  which  the  letter 
was  granted,  to  be  competent,  before  answer.  Their  Lordships 
aocordiogly  remitted  to  the  Commissaries,  before  answer,  to  take 
proof.    (See  F.  C.  voL  ix.  p.  125,  6th  Dec.  1833.) 

The  pursuer,  in  the  course  of  her  proof  of  the  constitution  of  the 
marriage,  adduced,  among  other  witnesses,  her  brother,  sister  and 
other  near  relatives,  to  establbh  the  allegations  in  Art.  6.  of  the  con- 
descendence, viz.  that  although  the  defender  acknowledged  the  mar- 
riage, yet  with  a  view  to  the  feelings  of  his  relations,  the  pursuer 
did  not  publicly  assume  the  rank  of  his  wife ;  and  that  <  the  de-  . 
^fender  not  only  made  these  acknowledgments  to  the  pursuer, 

*  which  were  communicated  by  her  to  her  relations,  but  in  thd 

*  presence  of  these  relations  he  uniformly  spoke  of  the  pursuer 
^  as  his  wife,  and  so  addressed  her  in  their  presence.'  The  ad- 
missibility of  these  witnesses  having  been  objected  to,  the  Com<- 
missary  made  avisandum  to  the  Lord  Ordinary,  who  sustained  the 
objeetioB.     The  pursuers  having  reclaimed,  the  Court,  *  in  respect 

*  that  no  sufficient  reasons  have  been  stated  for  admitting  the  pro^ 
'  posed  proof  on  the  part  of  the  pursuer,  in  support  of  the  6th  arti- 
<  de  of  her  condescendence  generally,  adhere,'  &c.  (See  F.  C 
vol.  z.  p.  2S2,  5th  Feb.  1835.) 

In  the  course  of  his  proof  the  defender  called,  as  a  haver  as  well 
as  a  witness,  the  widow  of  Stewart  of  Cros^nount,  a  gentleman  nn* 
esnnected  with  the  legal  profession,  who  produced  a  ^  memoran- 
f  da»  note  of  a  conversation  with  Christy  Stewart,'  (the  pursuer,) 
^  1831,'  holograph  of  her  late  huriNtnd,  in  which  it  was  stated  that 
the  pf  rsoer  bad  called  upon  CrossmQiint,  <  as  the  only  gentleman 
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i  Feb.  1836.  ^  she  knew,  and  could  consult  and  advise  with,'  as  to  whdt  course 
she  should  take  in  regard  to  the  defender.  The  memorandum  im- 
ported, inter  alia,  that  during  the  interview  therein  narrated,  Cross- 
mount  referred  to  a  letter  which  he  had  heard  of  the  defender  having 
given  to  the  pursuer ;  whereupon  the  pursuer  *  expressly  told '  him, 
that  the  defender's  object  in  giving  her  the  letter  was,  that  it  might 
be  shewn  to  the  brother  of  a  lady  to  whom  the  defender  was  engaged, 
but  which  engagement  he  was  anxious  to  break  off;  that  the  de- 
fender never  promised,  or  proposed,  or  even  mentioned  marriage  to 
the  pursuer ;  that  the  pursuer  was  a  willing  partner  in  the  criminal 
intercourse,  but  that  she  did  not  see  why  she  might  not  use  the  letter 
in  order  to  legitimise  her  children ;  and  that  the  defender  had  not 
asked  the  letter  from  her  after  it  had  served  its  purpose,  or  he  might 
have  got  it.  It  was  after  he  began  to  neglect  her  he  sent  for  it, 
and  she  refused  to  give  it  up.  It  was  proved  by  the  widow  (wit- 
ness 15,)  and  another  witness,  (witness  13,)  that  the  late  Cross- 
mount  repeated  this  conversation  about  the  letter  on  the  day  on 
which  it  took  place. 

No  objection  to  the  admissibility  of  the  memorandum  was  taken 
before  the  Commissary ;  but  the  pursuer,  at  the  debate  on  the  con- 
cluded proof,  objected  to  it  as  being  an  improper  disclosure  of  ad*' 
missions,  made  confidentially  by  her  when  consulting  another  with 
a  view  to  an  impending  law-suit ;  but  this  objection  was  overruled 
by  the  Lord  Ordinary,  on  the  ground  more  fully  explained  in  the 
following  note,  that  the  objection  of  confidentiality  haa  not  hitherto 
been  extended  beyond  the  professional  limits  of  agent  and  client. 
And  the  pursuer  was  allowed,  and  afterwards  examined  her  brother, 
who  was  present  at  the  interview  with  Mr  Stewart  of  Crossmount, 
to  disprove  the  statements  in  the  memorandum. 


Lord  Ordi- 
narj'a  Inter- 
locutor. 


Note. 


The  Lord  Ordinary,  on  afterwards  considering  the  concluded 
proof  and  whole  cause,  pronounced  the  following  interlocutor  : 

<  The  Lord  Ordinary  having  heard  parties  fully  on  the  conclu- 
ded proof,  and  whole  cause,  and  made  avisandum,  sustains  the 
defences  proponed  against  the  declaratory  conclusions  of  the  libel 
for  marriage  and  legitimacy;  assoilzies  the  defender  from  the 
whole  of  those  conclusions,  and  decerns;  and,  before  further  an** 
swer,  appoints  the  cause  to  be  enrolled,  that  the  pursuer  may  state 
whether,  and  to  what  effect,  she  means  to  proceed  with  the  other 
or  alternative  conclusion  of  her  libel.' 

Note. — ^  The  pursuer  has  evidently  no  case  in  the  declarator 
without  the  letter  of  25th  March  1826 ;  the  separate  proof  of 
verbal  acknowledgments  or  open  marital  cohabitation  having  alto* 
gether  failed.     If  the  letter,,  though  delivered  for  the  purpose  it 
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<  expresses,  (with  tke'continaed  intercoaree  afitr  its  date,)  does  not  4  Feb.  1896. 

*  constitute  a  marriage  without  the  other  proof,  it  will  not  mate-    ^"^V^^ 

*  rially  supply  the  defects  of  such  proof.     If  it  was  delivered  and  ^}^l\^ 

*  accepted  for  quite  another  purpose,  it  makes  the  case  worse  for  the  Memiei. 

*  pursuer  than  if  it  had  never  existed.  ^^ 

*  The  Lord  Ordinary  thinks  there  is,  on  the  whole,  sufficient 

*  evidence  that  it  was  delivered  and  accepted  for  such  a  special  and 

*  improper  purpose ;  and  he  rests  his  judgment  on  tliis.     But  he  is 

*  also  of  opinion  that,  in  the  circumstances  of  this  case,  where  the 

*  declaration  or  acknowledgment  of  marriage  is  conditioned  on  the 
'  birth  of  a  child,  and  where  it  is  certain  that  there  had  been  a  great 

*  deal  of  personal  intercourse  before  the  letter  was  delivered,  the 

*  mere  delivery  of  that  letter,  with  proof  that  the  intercourse  was 
^  afterwards  continued,  are  not  sufficient  to  constitute  a  marriage 
'  according  to  the  law  of  Scotland.     If  any  reliance,  indeed,  is  to 

*  be  placed  on  the  report  of  the  opinions  delivered  when  the  re- 

*  claiming  note  for  the  pursuer  was  refused,  on  6th  December  1833, 

*  (12.  ShaWj  179,)  this  point  was  then  deliberately  decided  by  the 

*  Court ;  and  though  the  proof  was,  no  doubt,  declared  to  be  ie- 
*fire  answer^  and  the  relevancy  may  therefore,  in  point  of  form,  be 

*  still  open  for  argument,  the  Lord  Ordinary  feels  that  it  would  be 

<  improper  for  any  single  Judge,  even  if  he  had  scruples  as  to  the 

<  merits,  to  go  against  this  determination  in  a  more  advanced  stage 

<  of  the  same  cause.     He  must  say,  however,  that,  looking  at  the 

*  whole  course  of  decisions  since  the  case  of  Moirand  M*Innes,and 
^  with  reference  especially  to  that  of  M^Dowal,  he  cannot  but  con- 

*  cur  in  the  principles  of  that  determination,  though  he  is  fully 

*  aware  of  the  qualifications  it  may  be  thought  to  have  received 
^  firom  some  of  the  opinions  expressed  in  Sim  r.  Miles,  20th  Nov. 

*  1829,  F.  C,  and  8.  SAau?,  89. 

*  But  these  are  truly  points  which  never  can  be  raised  in  the  case, 

<  if  the  Lord  Ordinary  is  right  in  holding  it  sufficiently  proved  that 
f  the  letter  in  question  never  was  delivered  or  accepted  for  the  pnr- 

*  pose  of  constituting  or  proving  an  actual  marriage,  but  for  a  very 
^  different  purpose,  of  imposing  upon  third  parties  by  a  false  pretence. 

<  That  this  is  sufficiently  proved,  it  is  supposed  would  scarcely  be  dis^- 

*  puted,  if  the  evidence  of  Mr  Stewart  of  Crossmount  was  allowed 

<  to  be  competent     But  a  strong  effort  was  made,  at  the  debate,  to 

<  have  his  evidence  set  aside,  as  being  in  substance  an  improper  dis- 

<  closure  of  admissions  made  confidentially  by  a  party  when  consult- 

*  ing  and  seeking  advice  firom  another,  with  a  view  to  an  impend- 
^  ing  law-suit     But  though  it  is  quite  true  that  Mr  Stewart  was  so 

*  consulted,  and  that  his  situation  approaches  in  principle  to  that  of 

*  a  li^w  agent,  where  advice  is  sought  in  similar  circumstances,  still 
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the  Lord  Ordinary  can  find  no  authority  for  extending  this  dis*- 
qualifieation  beyond  the  professional  limits  within  which  he  con- 
ceives it  has  hitherto  been  confined :  And  this  is  less  to  be  re- 
gretted, as  the  admission  of  this  evidence  only  tends  to  confirm, 
beyond  all  question,  what  was  already  legally  established  by  the 
uncontradicted  testimony  of  the  two  Stewarts,  (uncle  and  aunt  of 
the  pursuer,)  and  rendered  morally  certain  by  almost  all  that  ap- 
pears, and  that  does  not  appear  on  the  face  of  the  proof.  There  is 
first  of  all  the  admission  that  the  letter,  though  bearing  dat^  in 
March  1826,  was  not  delivered  till  some  time  in  1826.  Next, 
there  is  the  clear  proof  by  the  defender's  letter  to  the  pursuer's 
brother,  (Appendix  to  Reclaiming  Note  of  8th  July  {January) 
1834,  p.  4,)  and  by  the  depositions  of  Captain  M^Dougall  and 
his  brother,  that  the  letter  was  really  prepared  and  delivered  with 
a  view  to  impose  upon  these  gentlemen ;  and,  finally,  there  is  the 
conclusive  circumstance,  that,  from  beginning  to  the  end  of  her 
proo^  and  during  the  whole  period  of  her  connection  with  th^ 
defender,  there  is  not  a  vestige  of  evidence  of  her  ever  having 
directly  claimed  the  title  or  rights  of  a  wife,  or  even  hinted  to  bet 
confidents  and  relations  that  such  was  truly  her  condition.  Shfe 
has  brought  forward  two  witnesses  to  swear  that  the  defender 
sometimes  called  her  by  a  name  which,  though  it  properly  signi^ 
fied  nothing  more  than  tooman^  was  yet  often  used  (tliey  say)  aft 
equivalent  to  that  of  wife.  But  neither  these  nor  any  other  wit- 
nesses say  they  ever  heard  her  address  the  defender,  or  speak  of 
him  as  her  husband^  though  of  the  two  she  was  evidently  the  most 
likely  to  indulge  in  such  epithets,  and  to  hazard,  in  this  way,  the 
occasional  breach  of  a  not  very  intelligible  scheme  of  concealment. 
There  are  many  circumstances,  also,  independent  of  her  acquies^ 
cence  in  the  baptism  of  the  children  as  bastards,  and  in  their  uni*- 
versal  repute  as  such,  which  afford  irresistible  evidence  of  her  con- 
sciousness of  her  true  state  and  condition. 
^  But  though  the  case  is  not  attended  with  much  diflScuIty,  when 
it  is  considered  that  the  pursuer  was  bound  to  make  out  ber  alle^ 
gations  by  legal  evidence,  it  is  impossible  not  to  feel  that  there 
are  parts  of  it  still  enveloped  in  a  painful  obscurity,  and  which 
present  but  an  awkward  aspect  for  the  defender.  The  Lord  Or^ 
dinary  alludes  particularly  to  the  evidence  about  the  letter  from 
Hamilton,  to  the  private  letter  from  the  defender  himself  to  his 
agent,  of  24th  August  1828,  (Appendix,  p.  3,)  to  the  proof,  (p.  3^ 
&c.)  of  his  having  said  that  he  durd  not  marry,  and  that  there 
were  people  about  him  who  prevented  him  from  marrying ;  and  to 
the  singulaif  tone  of  deep  feeling  and  despondency  in  his  letter  to 
iJbe  clergyman  of  15th  June  1827,  which  is  much  more  like  that 
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*  €t  a  nian  committed  to  an  unsuitable  and  disreputable  marriage,  4  Feb.  1836. 

*  than  of  a  young  Highland  officer  who  finds  himself  the  father  of    ^''^V^^ 

*  an  illegitimate  child.     It  is  plainly  impossible,  howerer,  to  hold  (;;hi)dren  v, 
'  these  as  proofs  of  an  actual  marriage ;  and  the  indications  of  kind-  Mensica. 

*  oess  to  her  relations,  which  were  quite  as  likely  to  flow  from  the      -^^^ 

*  infldence  of  a  favourite  mistress,  as  of  an  humble  wife,  are  of  still 
'  less  importance. 

*  The  Lord  Ordinary  scarcely  supposes  that  the  pursuer  means 

*  to  insist  in  her  claim  of  damages,  as  for  seduction.' 

The  pursuer  having  reclaimed^  counsel  were  fully  heard. 

Ijord  Medwt/n, — On  allowing  a  proof  when  this  cause  was  before  opinion  of 
me,  as  Ordinary,  in  1833,  I  did  not  think  it  necessary  to  make  any  ^^^* 
express  finding,  to  shew  that  I  had  considered  the  plea  raised  in 
regard  to  the  letter  of  25th  March  1 826  as  directly  constitutive  of 
a  marriage.  I  held  it  competent  to  take  into  view  the  allegations^ 
as  to  the  period  and  the  purpose  for  which  the  letter  was  delivered^ 
as  affecdng  its  import  and  effect  in  a  question  with  the  pursuer ;  and 
to  ascertain  these  among  the  other  allegations  of  the  parties  a  proof 
was  allowed.  I  am  quite  satisfied  that  the  defender's  account  of  the 
letter,  and  the  purpose  for  which  it  was  granted,  antedated,  and  put 
into  the  hands  of  the  pursuer,  have  been  satisfactorily  established  in 
the  course  of  the  proof.  I  do  not  say  this  was  at  all  a  justifiable  object ; 
but  the  pursuer  being  participant  in  it,  at  least  cognisant  of  it,  can- 
not make  a  different  use  of  this  letter.  It  would  not  be  of  much  con- 
sequence to  the  result  of  the  proof,  although  the  memorandum  of 
Croesmount  were  rejected ;  for  without  it  there  is  sufficient  proof, 
out  of  the  mouth  of  the  pursuer  to  her  own  relations,  of  her  know- 
ledge of  the  defender's  purpose.  It  is  quite  plain  that  she  was 
aware  of  her  condition,  and  of  that  of  her  children.  She  has  all 
along  remained  under  church  scandal,  absenting  herself  from  the 
proper  parish  church,  and  frequenting  only  the  church  of  Glenlyon, 
eight  miles  off.  At  the  same  time,  if  it  were  necessary  for  the 
case,  I  see  no  ground  for  rejecting  the  testimony  of  Mr  Stewart  of 
Crossmount :  it  was  quite  natural  to  apply  to  him.  The  pursuer 
had  been  born  on  his  estate.  The  landlord  is  just  the  person  to 
whom  a  tenant's  or  cottar's  daughter  would  look  to  for  advice,  or 
rather,  as  it  would  appear  in  this  case,  for  pecuniary  assistance, 
in  a  matter  of  this  kind.  She  tells  him  every  thing.  There  was 
no  confidence  here,  and  therefore  no  confidence  betrayed.  He  had 
heard  the  rumour  about  the  letter,  and  naturally  directed  his  inquiry 
to  ascertain  how  the  fact  really  stood ;  and  she  told  him  exactly 
what  the  object  had  been  in  delivering  the  letter  to  her,  and  the 
use  which  she  intended  to  make  of  it. 
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4  Feb.  1836.  It  IS  quite  impossible  to  doubt  that  this  was,  from  the  first,  and 
throughout,  an  illicit  connection,  and  that  there  is  not  even  a  pre- 
tence for  alleging,  if  the  letter  does  not  constitute  marriage,  that 
the  pursuer  has  established  any  facts  and  circumstances,  in  the  most 
remote  degree,  approaching  to  the  proof  of  a  marriage  by  our  law* 

lAtrd  JusHce'ClerL — I  have  no  difficulty  in  saying,  that  the  in- 
terlocutor ought  to  be  adhered  to.  There  is  certainly  no  proof  of 
verbal  acknowledgment  or  cohabitation  as  man  and  wife.  It  was 
merely  concubinage.  Then,  as  to  the  letter  of  25th  March  182^, 
the  statements  of  the  parties  differed.  The  pursuer  had  said  it 
contained  a  direct  and  explicit  acknowledgment  of  marriage.  The 
defender  again  had  distinctly  averred,  that  it  had  been  granted  for 
another  and  very  different  purpose.  We  allowed  a  proof  before 
answer ;  and  now,  on  looking  to  the  result,  it  is  proved  beyond  the 
possibility  of  doubt  that  the  letter  was  granted  for  the  purpose  of 
imposing  on  a  third  party,  and  thereby  getting  quit  of  an  engage- 
ment which  the  defender  was  desirous  to  break  off,  and  that  the 
pursuer  lent  her  aid  to  this  scheme  of  deception ;  so  that  not  only 
was  the  letter  never  meant  to  constitute  a  marriage,  but  the  pursuer 
knew  this,  and  acted  accordingly,  till  she  determined  to  raise  this 
action. 

Lord  Glerdee  entirely  concurred. 
:  Lord  Meadowbank. — As  I  thought  it  probable  that  counsel  might 
desire  to  be  heard  before  us  upon  this  proof,  I  endeavoured,  in  per- 
using the  evidence,  to  keep  my  mind  from  forming  any  opinion 
upon  its  import ;  but  it  w&s  certainly  difficult  to  go  over  it  without 
being  satisfied  that  the  pursuer  had  failed  to  establish  her  case. 
I  never  saw  a  clearer  case. 
Judgment.  Xhe  Cotirt  adhered. 


Lords  Ordinary,  Medwjfn,  Jeffrey.         Act.  Sp/.-60fi.  (Cuninghame,)  PeUlan.        Alt. 
Dean  ofFac.  fHoftCyJ  Keay^  Whigham.  Greig  ff  Morton^  W.  S.  Jomes  Fer^ 

guson,  W.  S.  Agents.  T.  Clerk. 
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SECOND  DIVISION. 
No.  LXXVIII.  Ath  February  1836. 

THOMAS  AITCHISON  and  Others,  Burgesses  and 
Town-Councillors  of  the  Burgh  of  Dunbar, 

against 
The  magistrates  ofDUNBAR,  and  SIMON  SAWERS 

of  Newhouses,  and  Others. 

BuROH  royal. — Jurisdiction. — Title  to  pursue. — Stat.  3. 
Geo.  IV.  c.  91. — Burgesses^  forming  Uie  minority  of  a  Town' 
Council,  found  entitled  to  challenge^  by  reduction  and  declarator  in 
the  Court  of  Seseion,  an  act  of  nud-administration  by  the  majority 
of  the  Toum^CounciL 

In  I778»  Grieve  Wilson  was  proprietor  of  a  park  of  a  few  acres,  NamtiTe. 
part  of  a  much  larger  piece  of  ground  in  the  vicinity  of  Dunbar, 
parcelled  out  among  several  individuals,  and  which,  from  its  flat* 
nessy  was  subject  to  accumulation  of  water.  Between  the  ground 
and  the  sea-shore  there  lay  a  stripe  of  land,  called  the  Kirkhill,  be- 
longing to  the  town  of  Dunbar.  Wilson  applied  to  the  Magistrates, 
setting  forth,  that  he  *  intended  to  drain  the  water  from  off  the  park' 
belonging  to  him,  by  means  of  a  sunk  cut  or  drain,  but  that  ^  the 

*  Kirkhill  of  Dunbar,  part  of  the  unfeued  property  of  the  burgh,  is 

<  now  the  only  property  which  lies  between  his  drain  and  the  sea,' 
and  praying  the  Magistrates  to  allow  him  *  to  carry  his  drain  through 

*  the  Kirkhill,  he  being  willing  to  keep  the  town  free  of  all  couse- 

*  quential  damage.'     I'he  Magistrates  *  granted  the  desire  theieofj 

*  reserving  liberty  to  the  Magistrates  and  Council,  and  their  suc^- 
'  oessors,  to  deepen  the  cut  to  be  made  in  virtue  thereof,  whenever 

*  they  shall  think  proper,  to  such  a  depth  as  they  shall  see  neces- 

*  sary ;  and  declaring,  that  the  petitioner  and  his  heirs  shall  not 

*  be  at  liberty  to  communicate  the  benefit  of  this  grant  to  any  other 

*  heritor,  without  the  consent  of  the  Magistrates  and  Council  for  the 

*  time,  obtained  on  the  person's  application  to  them  who  wants  to 

*  have  that  benefit  communicated  to  them ;'  <  as  also,  that  the  Ma- 
^  gistrates  and  Council  shall  have  liberty  to  make  stoppages  upon 

<  the  petitioner's  ground,  to  prevent  the  water  of  any  other  heritor 

*  from  coming  by  the  cut  above  mentioned.'  The  drain  or  cut  was 
made  through  the  Kirkhill,  in  terms  of  the  order  or  grant;  and  for 
upwards  of  fifty  years,  it  proved  sufficient  for  carrying  off  the  super- 
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4  Feb.  1836.  abundant  water.  John  Sawers,  residing  in  Dunbar,  having  afterwards 
)^^V*^    acquired  the  park  which  had  belonged  to  Wilson,  and  the  rest  of  the 

ouiers  r"  TTie  ^^^  piccc  of  gfouud  of  which  it  formed  part,  and  since  known  by  the 

Miigistrfltcs  of  general  name  of  Newhouses,  he,  in  1825,  applied  to  the  Magistrates 
".!L!1*    ^'    f^^  leave  to  deepen  the  foresaid  drain  through  the  Kirkhill,  for  the 

Narrative.  purpose,  as  he  represented  in  his  application  to  the  Magistrates,  of 
effectually  draining  the  whole  of  the  said  ground.  The  Magistrates 
having  refused  to  grant  the  permission  craved,  except  on  payment  of 
L.lOO,  for  behoof  of  the  common  good  of  the  burgh,  John  Sawers 
presented  a  petition  to  the  Sheriff  of  the  county  of  Haddington,  pray- 
ing him  ^  to  find  that  the  petitioner  is  entitled  to  deepen  the  drain 

*  leading  from  his  lands  to  the  Kirkhill,  and  this  either  by  opening  the 
^  ground  from  the  surface,  or  by  means  of  a  cut  under  the  present 

<  drain,  as  shall  be  deemed  most  advisable,  and  to  prohibit  and  dis- 
^  charge  the  Town-Council  and  all  others  from  interrupting  bis  ope- 

*  rations.'  The  Magistrates  having  appeared  and  pleaded  the  in- 
competency of  the  said  petition  or  application  to  the  Sheriff,  as  in- 
volving a  declarator  of  an  heritable  right,  various  steps  of  procedure 
took  place,  when  the  Magistrates,  for  the  purpose  of  having  the 
question  determined  in  a  competient  shape,  brought  an  action  of 
declarator  before  the  Court  of  Session,  concluding  to  have  it  foun^ 
and  declared  that  Sawers  had  no  right  to  cause  the  water  ei^ 
4eoting  upon  his  lands,  other  than  the  said  park,  which  had  belong*- 
ed  to  Grieve  Wilson,  to  be  carried  off  by  the  said  drain  through 
the  Kirkhill ;  that  he  had  no  right  to  enter  on  the  lands  of  Kirk- 
hill to  alter  or  deepen  the  drain  for  the  purpose  of  taking  off  water 
which  might  accumulate  on  his  lands,  other  than  the  said  park ; 
and  that  his  right  was  limited  to  opening  and  clearing  out  the  drain, 
when  it  should  be  so  obstructed  as  to  prevent  the  water  from  being 
carried  off  and  run  away  from  the  said  pari^  alone.  An  advocation 
of  the  process  before  the  Sheriff  was  brought  ob  contingentiaB}  of 
the  action  of  declarator ;  and  these  two  cases  having  been  c»njoined, 
and  a  record  completed,  the  Lord  Ordinary,  (Cringletie,)  pvepara* 
tory  to  pronouncing  decree  in  favour  of  the  Magistrates  of  Dunbar, 
issued  the  following  note :  <  18^  November  1826. — The  Lord  Or- 

<  dinary  has  advised  this  cause,  and  must  express  his  surprise  that 

*  there  should  arise  out  of  the  liberty  given  by  the  town  of  Uun- 

<  bar  to  Mr  Grieve  Wilson  in  1778,  any  question  of  law.  That 
^  gentleman  got  leave  to  make  a  drain  through  Kirkhill  fbr  drain- 
^  ing  the  .ground  then  belonging  to  him,  no  matter  what  was  its  ex- 

*  tent :  but  it  was  specially  stipulated,  thitt  no  o):her  heritor  should 

*  have  the  benefit  of  that  drain  without  the  consent  of  the-  Magis- 

*  trates,  and  they  positively  reserved  a  power  to  erect  stoppages  on 
>.  Mr  Wilson's  ground,  to  prevent  the  water  from  contiguous  pro- 
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^  perty  being  throws  on  Mr  Wikon'a,  and  carried  off  through  the  4  Feb.  1896. 

*  drain.     The  defender  has  acquired  that  contiguous  ground,  but    ^^V^*^ 

S  surely  he  has  not  acquired  any  other  right  than  belonged  to  it ;  others^  The 
^  and  if  he  thinks  proper  to  lead  the  water  off  it  into  that  which,  in  Magistrates  of 
'  1778,  was  Mr  Wilson's,  it  appears  to  the  Lord  Ordinary  clear,  ^""J^'  **'• 

*  beyond  a  doubt,  that  he  cannot  have  even  the  shadow  of  a  pre-  KarratiTe. 
^  tence  to  lead  off  that  foreign  water,  as  it  may  be  called,  by  the 

^  drain  permitted  to  be  made  in  1778,  &r  less  to  open  and  deepen 
^  that  drain,  to  discharge  that  water  by  it.     That  he  intends  to  do 

*  80^  is  proved  by  his  own  application  to  the  Council  of  Dunbar, 

<  (No.  5.  of  process  in  inferior  court) ;  and  it  is  quite  improper  in  him 
^  to  pretend,  in  this  process,  that  his  object  is  merely  to  drain  the 

*  ground  which  once  belonged  to  Grieve  Wilson.  His  ol\ject  mi^y 
^  be  to  drain  it  indeed,  but  it  is  of  the  water  which  he  has  thrown 
f  on  it  from  his  contiguous  property,  and  which  water  the  town  of 
(  Dunbar  is  entitled  to  stop  from  reaching  the  drain  in  question. 

*  The  Lord  Ordinary  repeats  his  surprise,  that  there  can  be  any 
^  dispute  on  a  matter  which  is  equally  a  right  of  the  town,  as  that 
^  the  defender's  property  belongs  to  him.'  The  Lord  Ordinary  af- 
terwards pronounced  an  interlocutor,  finding  the  action  before  the 
Sheriff  was  of  a  declaratory  nature  and  incompetent,  and  therefore 
he  advocated  the  cause,  and  assoilzied  the  Magistrates ;  an^l  in  the 
declarator  he  decerned  in  terms  of  the  libel,  with  expenses;  and  the 
Lords  of  the  Second  Division,  upon  the  28th  May  1829,  adhered 
to  the  Lord  Ordinary's  judgment,  with  expenses.  Some  time  after- 
wards a  petition  was  presented  to  the  Magistrates  of  Dunbar,  by 
Simon  Sawers,  then  of  Newhouses,  defender,  stating,  that  the  ^  pe- 

*  titioner,  finding  it  necessary,  for  the  effectual  draining  and  im- 

*  provement  of  his  lands  at  Newhouses,  to  have  a  pipe,. of  from  a 

*  foot  to  eighteen  inches  in  diameter,  passed  from  the  water  reser- 
f  voir  under  the  post  road  and  through  the  KirkhiU  to  the  flat  be^ 

*  tween  the  foot  of  the  hill  and  the  sea  beach,  requests  to  be  allow- 

*  ed  to  perforate  the  KirkhiU  by  a  small  tunnel  for  that  purpose ; 
f  and,  if  need  be,  to  sink  a  sh^t  or  well  on  the  north  side  of  the 
^  post  road,  to  facilitate  the  tunnelling  under  th^  road ;  which  tun- 

*  nel  and  well  will  be  again  filled  up  when  the  perforation  Muder 
'  the  road  is  completed :  That  as  the  laying  of  a  pipe,  as  above  pro- 
'  posed,  will  be  of  great  advantage  to  the  town  of  Dunbar,  by  af- 
^  fording  a  constant  supply  of  fresh  water  in  aid  of  the  supply 
'  brought  from  Spott,  your  petitioner  humbly  conceives  that  such  a 

*  constant  supply  of  water,  which  is  much  needed  at  present  for 

<  many  useful  purposes,  will  be  a  full  compensation  to  the  tp^VQ  for 
^  the  indulgence  which  he  prays  for,  as  the  tunnel  will  do  no  injury 

*  whatever  to  the  aurfoce  of  the  Church-hill ;  but,  should  yoqr  Lord- 
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Aitchison  and 
Others  v.  The 
Magistrates  of 
Dunbar,  &c. 

NarratiYC. 


*  ship  and  the  Coancil  tbink  the  same  not  safficienti  yoor  petitioner 
^  will  give  any  farther  moderate  and  reasonable  consideration  for 
'  the  indulgence  prayed  for.'  <  The  Magistrates  and  Council,  upon 
'  12th  October  1830,  having  considered  this  petition,  are  disposed 
^  to  entertain  the  same  on  proper  terms,  and  agree  to  meet  Mr 
^  Sawers  on  the  ground.'  The  Magistrates  accordingly  met  Mr 
Sawers  on  the  ground,  when  they  were  dbposed  to  grant  the 
permission  craved,  upon  those  conditions,  which  are  cont^ned 
in  the  minute  of  Council,  dated  13th  October  1830:    '(1st,) 

<  That  the  remuneration  to  be  received  by  the  town  for  this  pri-> 

*  vilege  shall  be  fixed  by  arbiters  mutually  chosen,  with  power  to 

*  name  an  oversman,  but  the  arbiters  shall  be  acceptable  to  both 

<  parties;  (2d,)  The  remuneration  shall  not  be  estimated  by  the 

*  injury  done  to  the  town's  property,  but  by  the  advantage  which 
^  Mr  Sawers  shall  derive ;  (3d,)  While  the  Magistrates  and  Council 
^  have  no  objection  that  Mr  Sawers  lay  a  pipe  at  the  mouth  of  the 
'  tunnel,  to  facilitate  the  procurement  of  water  therefrom,  they  can- 

*  not  admit  that  this  shall  be  set  forth  as  an  advantage  to  the  town 

*  in  bar  of  remuneration,  because,  although  it  may  be  of  benefit  to 
'  the  people  in  the  town  in  case  of  a  scarcity,  it  will  be  of  much  more 

*  benefit  to  the  inhabitants  of  Newhouses  and  to  the  stocking  kept 

<  there ;  for,  in  so  far  as  the  meeting  know,  it  is  from  this  place  that 

<  they  are  at  present  generally  supplied  with  water;  (4tl),)  Mr  Sawers 

<  shall  be  bound  to  level  and  sow  out  the  lands  encroached  on,  after 

<  his  operations,  and  should  he  find  it  necessary  to  open  up  the  ground, 
'.he  must  secure  it  from  damage  to  the  public;  and,  (5th,)  As  the 

<  grant  is  for  the  benefit  of  Mr  Sawers,  he  must  pay  the  whole  ex- 

<  penses  which  may  be  incurred  on  the  part  of  the  tovm.'  The  mi- 
nute of  Council  having  been  communicated  to  Sawers,  a  letter  and 
memorandum,  written  by  him  in  answer  thereto,  were  received  by 
the  Magistrates,  who,  at  the  meeting,  2 1st  October  1830,  ^  agreed 

*  to  substitute  the  following  clause  instead  of  the  second  article  in  the 
'  former  minute,  viz.  That  in  estimating  the  remuneration  to  the 
^  town  for  the  privilege  to  be  granted  to  Mr  Sawers,  the  arbiters 

<  shall  have  in  view  the  advantage  which  Mr  Sawers'  property  will 

<  derive  from  the  operation  of  the  tunnel.  Farther,  if  it  shall  be 
^  necessary  to  advertise  the  grant,  in  terms  of  the  act  3.  Geo.  IV. 

*  cap.  91,  that  this  must  also  be  done.     The  Magistrates  and  Coun- 

*  cil  direct  the  clerk  to  send  a  copy  hereof  to  Mr  Sawers,  and  td 

<  state  that  this  is  the  final  resolution  of  the  Council.'  The  minute 
having  been  communicated  to  Sawers,  he  accepted  of  the  grant 
contained  in  the  minutes  or  acts  of  13th  and  21st  October  1830, 
subject  to  the  conditions  set  forth  therein,  and  agreed  to  pay  the 
price  or  remuneration,  and  perform  the  operations  stipulated. 
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In  terms  of  the  conditions  or  agreementi  and  in  order  to  fix  the  4  Feb.  1636. . 
price  or  remnneration  to  be  paid,  Mr  Sawers  made  choice  of    ^^"^V^^ 
David  Buisty  factor  at  Tyningham,  and  the  Magistrates  of  David  otherBv?'ri^e 
Low,  then  land-surveyor  in  Edinburgh,  now  professor  of  agri-  Magistrates  of 
culture  in  the  university  there,  as  the  arbiters.   The  parties  entered     ""  *'^' 
into  a  deed  of  submission,  proceeding  upon  a  narrative  of  the  fore-  Narratire. 
said  conditions,  and  they  submitted  and  referred  the  <  remunera- 

*  don  and  whole  stipulations  contained  in  the  conditions  or  agree- 
*ment  before  recited'  to  the  said  arbiters;  and  in  case  of  dif- 
ference of  opinion  between  them,  to  any  oversman  to  be  appointed 
by  them,  with  all  the  usual  powers.  The  arbiters,  on  2d  July  1831, 
visited  the  ground,  with  the  view  of  fixing  the  amount  of  the  price 
or  remuneration  to  be  paid.  Professor  Low  was  of  opinion  that 
L.200  would  be  a  fair  sum  to  award  against  Sawers ;  but  Mr  Buist 
having  differed  in  opinion,  they  appointed  Adam  Bogue  of  Wood- 
hall  as  oversman.  Mr  Bogue  visited  the  ground,  and  desired 
that,  in  the  mean  time,  Sawers  should  be  allowed  to  commence 
his  operations  for  opening  the  cut  below  the  Kirkhill,  upon  the 
understanding  that  he,  the  said  oversman,  should  afterwards  fix 
the  price  or  remuneration  to  be  paid  by  Mr  Sawers ;  and  the  Ma- 
gistrates and  Council,  by  their  minute,  dated  25th  August  1831, 
agreed  *  to  this  being  done,  without  prejudice  to  their  claims.'  Upon 
the  faith  of  Sawers  paying  the  price  or  remuneration  so  to  be  award- 
ed, be  was  allowed  to  form  the  cut  he  required  through  the  Kirk- 
hill, by  making  a  large  drain  for  carrying  off  the  water  from  his 
whole  grounds,  and  completed  the  operations  permitted  by  the  grant 
of  the  Magistrates  under  the  special  conditions.  Applications  were 
subsequently  made,  on  the  part  of  the  Magistrates,  to  the  oversman 
to  determine  the  matters  submitted  to  him,  and  to  fix  the  price  or 
remuneration  to  be  paid  by  Sawers.  He  delayed  doing  so,  and  al- 
lowed the  submission  to  expire ;  and  it  was  only  on  5th  August 
1833,  after  the  submission  had  expired,  and  after  the  clerk  to  the 
submission  was  threatened  with  an  action  of  damages,  that  the 
papers  in  the  submission  were  recovered  from  the  oversman.  The 
Magistrates  and  Council,  upon  the  25th  day  of  September  1833, 
offered  to  ^  re-submit  the  subject  to  other  arbiters,'  or  to  ^  hear 

*  terms  of  compromise ;'  intimating,  that  in  case  of  neither  of  these 
proposals  being  agreed  to,  they  must,  in  discharge  of  their  duty, 
raise  an  action  against  Sawers  for  implement  of  his  agreement;  but 
both  proposals  were  rejected  by  Sawers,  who  would  only  agree  to 
a  renewal  of  the  submission  to  the  said  oversman.  The  Magistrates 
and  Council,  on  the  14th  October  1833,  *  having  considered  Sawers' 

<  refusal,  and  the  meeting  reflecting  that  the  former  arbiters,  or 

<  their  oversman,  having  had  the  claims  before  them  for  nearly  the 
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4  Feb.  1836.  *  Space  of  three  yean  without  giving  any  award,  althoagh  often 

Vi^v'^^    <  urged  to  do  so,  they  would  not  be  justified  in  re-submitting  the 

Aitchison  and  «  cjajms  to  them ;  and  therefore  desire  the  clerk  to  write  to  Mr 

Others  t;.  The       o  i         i 

Magistrates  of  ^  Sawers,  that  howeirer  ansious  they  are  to  have  an  amicable  set^ 
Dunbar,  &c.  <  tiement,  they  feel  that  they  have  no  alternative  but  to  raise  an 
Narrative.        *  action,  now  that  he  declines  their  liberal  offers ;  and  failing  his 

<  receiving  an  answer  from  Mr  Sawers  within  three  days,  agreeing 

<  to  one  or  other  of  the  terms  already  proposed,  they  instruct  the 

*  clerk  to  raise  an  action  for  implement  before  the  Sheriff.'  An 
action  was  brought  before  the  Sheriff  of  Haddingtonshire  against 
Sawers,  proceeding  upon  a  narrative  of  the  facts,  and  concluding  for 
payment  of  L.200,  or  such  other  sum  as  should  be  ascertained  to 
be  a  fair  aqd  adequate  remuneration  for  the  privilege  conferred  on 
him;  and  also  concluding  for  the  expenses.  The  summons  was 
executed  against  Sawers  on  24th  October  1833^  and  on  dlst  of 
the  month,  defences  were  ordered  to  be  given  in  within  fourteen 
days.  In  the  end  of  the  year  1833,  a  new  election  of  Magistrates 
for  Dunbar  took  place  under  the  recent  Burgh  Act,  when  the 
said  Simon  Sawers  obtained,  and  was  elected  to  the  office  of  Pro- 
vost ;  and  after  that  event  no  proceedings  took  place  in  the  action 
at  the  instance  of  the  Provost,  Magistrates  and  Council  agamst 
him,  until  the  30th  October  1834,  when  the  order  for  defences 
was  renewed,  to  be  lodged  within  fourteen  days  from  that  date. 
About  four  days  after  the  renewed  order  for  defences,  a  majority 
of  the  Magistrates  and  Councillors,  at  a  meeting  held  on  the 
dd  November  1834,  ^  resolve  to  abandon  all  claim  against  Mr 

*  Sawers,  and  to  withdraw  the  submission  entered  into  with  him, 
f  and  the  process  raised  against  him  before  the  Sheriff.'  The  mi- 
nute or  act  of  meeting  of  the  M^iatrates  and  Council  is  in  these 
terms :  '  Thereafter,  with  reference  to  the  cut  through  the  Kirkhill,^ 
^  Councillor  Kelly,  in  conformity  to  notice  of  motion  contained  in 

<  last  minute,  moved,  that  it  is  the  duty  of  Magistrates  and  Council 

*  on  all  occasions  to  encourage  any  improvement  that  is  not  preju- 
^  dicial  to  the  town's  property ;  and  considering  that  the  deepening 

<  of  the  drain  by  Mr  Sawers,  from  the  Newhouse  lands  through  the 

<  Kirkhill,  which  was  a  grant  from  the  Magistrates  and  Council  to 
^  the  former  proprietor  of  Newhouse,  has  done  no  injury  to  the 
^  town's  property,  but,  on  the  contrary,  has  afforded  an  additional 

<  supply  of  water  for  the  town's  cattle,  and  that  the  opposition  to 

<  this  measure  has  cost  Mr  Sawers  a  much  greater  sum  of  money 
( then  all  the  benefit  derived  from  it,  the  Magistrates  and  Council 

<  resolve  to  abandon  all  claim  against  Mr  Sawers,  and  to  withdraw 

<  the  submission  entered  into  with  him,  and  the  process  rafised 
^  against  him  before  the  Sheriff— which  motion  was  seconded  by 
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f  Couneillor  Brook.     The  Proyost  thereupon  left  the  chair.   After  4  Feb.  1888. 

*  considerable  discussion,  Councillor  Middlemas  moved  that  the  de-     )'^y^^ 

f  ciaion  be  delayed  till  next  meeting,  which  was  seconded  by  Coun-  otherev?  The 
^  cillor  David  France,  when  nine  voted  proceed,  and  five  delay.   It  Magistrates  of 

*  was  then  moved  by  Councillor  Bell,  that  the  whole  proceedings     "°  *^*   ^* 

<  should  be  remitted  4g&in  to  arbiters,  in  terms  of  Mr  Sawers'  pe-  Nwrative. 

*  tition  in  -1830,  which  was  seconded  by  Councillor  David  France, 

*  when  the  following  voted  for  the  original  motion,  viz.  Bailies 

<  Kirkwood  and  Sked,  and  Councillors  Denham,  William  Miller, 
^  Brook,  Comb,  Kelly,  and  Brown,  and  the  following  voted  amend* 

*  ment,  viz.  William  Bell,  Rudiman  France,  Thomas  Aitchison, 

<  and  David  France,  and  two  declined  voting.  Councillor  Sawers 

*  having  left  the  room.     The  motion  was  declared  to  be  carried  ac* 

*  cordingly.' 

The  pursuers,  who  were  present  at  the  meeting  in  the  capacity 
pf  Town- Councillors,  opposed  and  voted  against  the  resolution,  and 
thereafter  raised,  against  Provost  Sawers  and  the  Magistrates  and 
Coiincil  of  Dunbar,  an  action  of  reduction  of  the  minute  or  act  of  8d 
November  1834,  on  the  ground,  (1.)  Of  the  illegality  of  disposing 
of  biirgb  property  without  an  adequate  oonsideration ;  (2.)  That 
Sawers  had  not  paid  the  price,  and  the  assumptions  in  the  minute 
being  false ;  (8.)  That  the  minute  was  passed  in  favour  of  Sawers, 
then  Provost,  without  any  adequate  consideration.  The  action 
farther  concluded,  that  it  ought  to  be  found  that  the  acts  of  Conn- 
ed of  13th  apd  21st  October  183Q  form  the  only  right  and  title  of 
jSawers  to  the  privilege  then  conferred  on  him ;  that  the  Magistrates 
fjkd  Council  had  no  right  to  discharge  or  pass  from  the  conditions  or 
sums  of  money  stipulated  in  these  minutes,  but  that  they  were  bound 
to  t^ke  proper  steps  for  obtaining  performance  and  payment;  and 
concluding  alsp  against  the  majority  of  the  Council  as  Councillors, 
and  Sawers  as  ^n  individual,  for  expenses. 

Defences  were  given  in  for  the  Provost,  Magistrates  and  Town* 
Cpuncil  of  Difnb^r)  in  which  they  pleaded,  inter  alia,  that  the  de- 
fenders, coupcillors,  had  not  been  regularly  cited,  in  respect  that  the 
summons  contains  a  petitory  conclusion  against  them.  They  had 
been  cited  as  individuals,  and  the  summons  contained  no  warrant  for 
4o  dting  them,  ^pd  that  Denham,  a  councillor,  had  not  been  cited 
edictally,  though  forth  of  tlie  kingdom  for  more  than  forty  days 
previous  to  citation. 

Procedure  was  sisted,  (9th  July  1836,)  till  a  supplementary 
action  was  raised  upon  the  12th  September,  when  all  parties  were 
.duly  cited.  In  the  new  defences  for  thp  present  Provost  and 
Magistrates,  ^pd  for  Mr  Sawers  f^nd  the  majority  of  the  Council, 
it  W9«  »tate^  th^t  thp  4^fender,  Mr  Sawers,  bad  lodged  a  minute 
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4  Feb.  1838.  wiUk  the  Council,  upon  the  8th  of  June  last,  letting  forth,  that 

)'^y^^    although  he  was  prepared  to  maintain  Uie  legality,  as  well  as  the 

Oihenp°The  P^^P^^^^y  &ncl  reasonableness  of  the  act  under  reduction,  and  to 

jviagistrates  of  shew  that  the  town  had  already  gained  a  decided  advantage  by  the 

^*    ^'    operations  for  which  compensation  was  claimed,  and  the  whole  ex- 

Narratire.     pense  occasioned  by  which  was  to  have  been  paid  by  himself,  yet  as 

the  matter  was  of  trifling  importance,  and  as  certain  objections  which 

had  been  stated  to  it  had  arisen  out  of  personal  hostility  to  himself, 

he  was  prepared  to  relinquish,  without  compulsion,  what  had  been 

granted  to  him,  without  being  asked;  and  thereafter  craved,  that  *  the 

*  Council  will  immediately  rescind  their  act  of  dd  November  last, 

*  so  far  as  it  refers  to  the  said  claim ;  and  he  leaves  it  to  them  to 
^  decide  on  the  course  they  should  pursue,  as  to  any  claims  which 

*  it  might  be  supposed  the  town  has  against  him/  A  motion  was 
accordingly  made  in  the  Council  by  Mr  Sawers  himself,  in  confor* 
mity  with  that  minute,  and  was  adopted  by  the  Council.  On  the  9th 
June,  the  agent  for  the  defenders  wrote  to  the  agents  for  the  pur- 
suers, intimating  that  the  act  of  3d  November  1834  had  been  re- 
scinded. In  August  and  September  1835,  a  new  submission  was 
entered  into  betwixt  the  Magistrates  and  Mr  Sawers,  under  which 
'Mr  Sawers  was  ordained  to  pay  a  small  sum  to  the  town.  On  22d 
September  1835,  after  the  execution  of  the  submission,  the  sup- 
plementary summons  was  served  on  the  defenders. 


Derendera* 
FleaA. 


In  the  second  defences,  the  defenders  pleaded — 1.  That  the  pur- 
suers had  no  title  to  insist  in  any  of  the  conclusions,  in  respect  that 
none  of  these  conclusions  relate  to  rights  belongping  to  themselves ; 
and  they  are  not  entitled  to  insist  in  an  action  relating  merely  to 
the  alleged  rights  of  others.  2.  That  before  the  action  was  insti- 
tuted, the  act  of  Council  thereby  challenged  had  been  voluntarily 
annulled,  and  steps  taken  for  enforcing  the  town's  claims.  3.  The 
action  is  incompetent,  in  respect  that  actions  of  this  kind,  at  the  in- 
stance of  private  parties,  burgesses,  or  individual  members  of  Coun- 
cil, against  the  Magistrates  and  Town-Council  of  a  royal  burgh, 
as  to  the  management  and  disposal  of  its  funds,  are  not  within  the 
jurisdiction  of  the  Court  of  Session,  but  come  under  the  provisions 
of  3.  Geo.  IV.  c.  91,  by  which  questions  of  accounting  in  regard  to 
burgh  property  fell  to  be  regulated  in  Exchequer. 


Lord  Ordi- 
nary's Inter- 
locutor. 


The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
note: 

'  The  Lord  Ordinary  having  considered  the  summons,  and  sup- 
<  plementary  summons  and  dilatory  defences  to  both  actions,  con- 
' joins  the  same;   and  having  heard  the  counsel  for  the  parties 
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*  tbereon,  repels  these  defences ;  and  the  defenders  intimating  their  4  Feb.  1836; 

*  intention  to  reclaim,  finds  them  liable  in  the  expenses  of  this  part    ^^'V*^ 

« of  the  discussion.'  Aitchiwn  «d 

^  ^  Olben  V.  The 

Note, — *  I.  None  of  the  authorities  relied  on  by  the  defenders  Magistrates  of 

<  sopport  the  first  defence ;  the  pursuers  being  not  mere  burgesses,  P""^**'  ^<^' 

<  but  a  minority  of  the  Town-Council.     2.  The  second  defence       Kote. 
'  overlooks  that  the  pursuers  do  not  merely  seek  to  have  the  act  of 

'  Council  rescinded,  but  to  have  it  declared  itteffal ;  without  which 

<  it  might  be  re-enacted  at  pleasure.    3.  The  3.  Geo.  IV.  cap.  91, 

<  applies  to  cases  of  accounting  and  of  alienation^  not  to  proceedings 

<  like  the  one  now  challenged.' 

The  defenders  redaimed. 

Butherfurd  and  Marshall  founded  on  the  case  of  the  Magistrates  Defenders' 
of  Inverury,  14tli  Dec.  1820,  Ersk.  i.  4.  23,  and  Magistrates  of  ^'^^ 
Lauder,  17th  May  1821,  to  shew  that  private  burgesses  have  no 
title  to  sue  Magistrates  for  alleged  acts  of  mal-administration  of 
bargh  property.     They  also  pleaded  that  the  Court  of  Exchequer 
was  the  proper  court  for  a  question  of  this  kind. 

Dean  ofFac.  for  pursuers. — This  was  really  not  an  action  for  re*  Pursuers' 
funding  money,  but  for  declaring  an  act  of  Council  illegal.  The  ^^^^ 
minority  of  the  Council  are  entitled  to  try,  by  declarator  in  this 
Court,  the  validity  of  an  act  of  the  majority ;  just  as  much  so  as  a 
majority  is  entitled  to  try  the  validity  of  an  act  of  a  previous  Town- 
Council.  In  Magistrates  of  Selkirk,  11th  June  1828,  F,  C,  this 
Court  held  it  competent  to  set  aside  a  charter  granted  to  the  pre- 
judice of  the  burgh,  and  held  an  alienation  of  property  to  be  re- 
dacible  if  no  adequate  consideration  has  been  given.  It  is  just  the 
case  of  administrators  calling  other  administrators  to  account. 

Lord  Juaice-Clerh, — I  was  very  anxious  to  hear  how  these  pro-  Opinion  of 
ceedings  were  to  be  defended.  So  far  as  we  have  yet  gone,  the  Lord  ^^^^^ 
Ordinary  has  only  sustained  the  title  of  the  pursuer.  The  parties  have 
yet  to  go  on  with  the  case  as  to  the  merits :  every  thing  there  is 
left  behind.  After  hearing  all  that  has  been  stated,  I  for  one  am 
of  opinion  that  this  action  is  well  founded,  and  that  the  pursuers  are 
entitled  to  be  heard  :  that  the  title  is  good.  In  the  first  place,  we 
have  nothing  to  do  with  the  rule  of  law  in  regard  to  the  rights  of 
individual  burgesses.  All  the  decisions  and  rules  cited  are  apart 
from  the  present  question,  because  this  is  an  action  at  the  instance 
•of  four  constituent  members  of  the  Town*Council,  who  were  in  the 
minority  at  the  time  that  act  was. passed ;  and  they  bring  this  action 
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4  Feb.  I8se.  as  against  ah  illegal  act,  as  against  an  act  fundamentally  null  and 
^•'^V^^  void  in  its  own  nature;  and  they  contend  that  they  are  entitled  to 
Othera'p^The  ^^^^  *  decree  reducing  the  act,  and  declaring  it  utterly  illegal,  nuU 
Magistrates  of  and  void.  The  action  is  a  complicated  one.  It  is  not  merely  for  re- 
Dunbar,  &c.    j^j^Jqu^  tjy|.  ^ig^  foj.  ^  declarator.     I  am  of  opinion  they  were  en* 

OpinidD  of      titled  to  bring  such  an  action.     No  doubt  there  is  a  petitory  con-^ 
^^  elusion  at  the  end ;  but  there  is  first  a  reduction  and  then  a  deda- 

rator,  and  then  this  last  conclusion  follows  from  them,  and  certain 
proceedings  are  required  to  be  adopted  for  the  recovery  of  this 
money.  I  may  say  in  passing,  that  ultimately  this  action  may  re* 
solve  into  an  action  of  accounting.  Under  the  act,  all  actions  of 
accounting  are  to  be  had  in  Exchequer.  This  is  a  point  which  will 
remain  for  consideration.  I  give  no  opinion  at  present  on  this  mat- 
ter, but  I  speak  of  this  as  a  summons  of  reduction  of  an  act  as  il- 
legal, and  of  declarator  to  that  effect*  My  opinion  is,  that  this  ii 
the  only  competent  tribunal  before  which  to  commence  such  an  ao- 
tion.  I  deny  the  existence  of  any  right  in  Exchequer  to  reduce  by 
a  formal  decree  of  reduction ;  and  I  equally  deny  its  right  to  declare 
acts  illegal.  Therefore  the  question  is,  whether  this  was  an  illegal 
act,  and  ultra  vires  ?  I  conceive  they  had  no  right  to  make  such  an 
act,  either  as  administrators  of  the  burgh,  or  at  common  law;  and  if 
it  is  not  competent  to  bring  it  under  review  of  this  Court,  then  there 
IS  a  wrong  without  a  remedy.  These  parties  in  the  Town-Council 
were  warned  of  the  proceedings  which  have  now  taken  place.  They 
were  told,  By  your  lending  yourselves  to  this  act  you  are  doing 
what  is  illegal.  It  is  now  stated  that  they  rejected  the  protest ;  and 
thus  the  matter  stood  at  the  commencement  of  this  action.  In  the 
summons  it  is  stated  that  this  proceeding  operated  to  the  great  hurt 
and  prejudice  of  the  complainers;  and  this,  I  conceive,  gives  thera 
a  right  and  title  to  insist  on  its  being  declared  illegal.  It  is  just 
the  case  of  certain  members  of  a  body  being  overruled  by  the 
majority,  and  they  come  here  for  redress. 

An  objection  was  taken  to  the  mode  of  procedure,  by  which  they 
bring  parties  into  Court.  A  discussion  took  place  on  that.  I  give 
no  opinion.     I  don't  understand  that  the  objection  was  sustained. 

I  do  not  think  the  circumstance,  that  ex  intervallo  these  parties 
had  retraced  their  steps,  that  they  were  soon  convinced  that  a  jus- 
tification from  them  could  not  be  listened  to  in  a  court  of  justice^ 
and  that  they  cancelled  the  act,  is  any  thing  to  the  purpose.  These 
parties,  the  complainers,  are  still  entitled  to  have  the  judgment  of 
the  Court,  that  the  proceeding  v^as  ab  initio  null  and  void,  for  the 
purpose  alone  of  deterring  all  magistrates  and  councillors  from  si* 
^  milar  proceeding  in  time  to  come. 
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We  have  now  a  supplementary  summons.     Suppose  the  other  4  Feb.  183S. 
thrown  into  the  fire,  we  must  now  consider  this  question,  and  on     ^^V^^ 
Ihat  I  hold  them  entitled  to  have  it  decided,  and  if  illegal,  entitled  olLm^?  The 
to  a  finding  to  that  effect.     I  abstain  from  entering  on  the  merits  Magistrates  of 
at  all.     Haying  a  declaratory  statute,  declaring  all  matters  of  ac-    ""  "*   ^' 
counting  shall  proceed  in  a  certain  way,  I  would  not  rashly  in-  Opinion  of 
terfere ;  but  I  do  not  consider  this  case  affected  by  that  act.     The    ^^^ 
reduction  and  declarator  steers  clear  of  the  petitory  conclusions  as 
to  how  the  money  is  to  be  disposed  of.     It  is  clear  they  have  a 
good  title ;  and  it  is  the  duty  of  the  Court,  since  the  passing  of  the 
Ileform  Act,  to  take  care  that  they  do  not  countenance  any  thing, 
which,  if  attempted  under  the  old  Uw,  would  not  have  received  the 
slightest  sanction. 

Lord  Glenlee.-^l  think  the  Lord  Ordinary  was  right  in  repell- 
ing the  objection  to  the  title,  and  that  is  all  he  has  done.  Nor  does 
St  follow  that  the  subsequent  transaction  will  have  any  effect  The 
summons  was  in  Court,  but  not  in  a  state  to  have  any  thing  done. 
I  much  feaf,  if,  in  their  communication,  they  had  signified  that  they 
were  sensible  of  their  error,  and  that  the  act  was  done  away  with, 
that  this  would  not  have  availed  them ;  but  this  is  not  the  nature  of 
the  communication,  for  their  right  is  strenuously  maintained.  They 
acknowledge  nothing — their  offer  is  made  without  prejudice — they 
maintain  mordicus  the  propriety  of  what  had  been  done,  and  put 
their  offer  on  the  gtound  of  personal  generosity  alone.  I  do  not 
know  whether,  in  the  course  of  discussing  the  cause,  the  evil  being 
done  away  with  may  not  have  some  effect  on  the  petitory  conclu« 
aions.  I  would  not  say  how  that  may  operate ;  but  that  is  no  bar 
Id  the  discussion  of  the  previous  conclusions.  The  question  is, 
whether  the  pursuers  are  not  entitled  to  have  the  act  declared  ille<r 
gal  and  void ;  and  J  rather  think  they  are.  I  can't  say  I  find  it  ne- 
cessary to  rest  much  on  the  pursuers  being  members  of  the  Coun- 
cil. The  ground  they  would  pursue  on  in  that  character  would 
be  the  illegality  of  making  any  gift  of  the  property  of  the  burgh ; 
but  I  think  if  illegal,  any  burgess  would  have  the  right.  I  think 
it  is  carrying  the  fact  of  their  being  councillors  too  far.  I  have 
little  doubt  of  the  right  of  burgesses  to  come  here,  and  to  state  that 
they  insist  on  setting  aside  an  act  of  Council  as  ultra  vires.  I,  for 
my  own  share,  instead  of  alluding  to  the  new  form  of  the  act,  in- 
stead of  going  on  defect  of  title,  think  that  there  is  the  strongest 
evidence  at  common  law,  that  we  have  an  interest  to  look  over 
matters  of  this  kind.  This  has  nothing  to  do  with  questions  of  re- 
Tcnue,  and  actions  of  count  and  reckoning,  which,  it  is  stated,  pro* 
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i  Feb.  1836.  perly  belong  to  Exchequer.     The  present  question  is  altogether 
'^"^V^^    distinct  from  this. 

OUiere^r^The      J^^^  MeadowbofiL — Lord  Glenlee  has  expressed  my  opinion. 

Magistrates  of  With  respect  to  the  objection  to  citation,  it  does  not  appear,  for  it  is 

Dunbar,  &c.  not  pleaded  before  the  Lord  Ordinary,  and  he  does  not  advert  to  it 
at  all.  The  act  of  conjunction  repelled  that  objection.  I  agree  in 
thinking  there  was  no  occasion  whatever  for  this  party  being  dted 
in  the  way  required.  He  seems  to  have  been  out  of  the  country  at 
the  time,  and  had  abandoned  his  duty  of  member  of  Council.  It  is 
unnecessary,  in  bringing  under  the  cognisance  of  this  Court  an  act 
declared  illegal,  to  bring  forward  the  party  not  concerned  in  it 
With  respect  to  other  points,  I  have  nothing  further  to  state,  than 
what  has  been  expressed  by  Lord  Glenlee.  I  have  no  idea  that  if 
a  burgess  comes  forward,  calling  to  have  an  act  declared  illegal, 
he  has  not  a  right  so  to  do.  At  all  events,  if  one  burgess  had  not 
the  power,  I  certainly  think  the  minority  of  the  Town-Council  had 
the  power. 

Lord  Medwyn. — I  considered  this  case  attended  with  di£ScuIty, 
and  was  anxious  to  hear  counsel  in  support  of  the  interlocutor;  but 
I  am  free  to  admit  that  my  difficulty  has  been  removed.  The  ques- 
tion of  title  gave  rise  to  the  difficulty.  On  the  merits  there  can 
be  no  difficulty,  because  we  have  the  authority  of  the  defenders 
themselves,  admitting  the  act  to  be  incorrect.  This  is  not  like  a 
discussion  arising  out  of  the  annual  accounts.  In  a  matter  like  this, 
I  think  the  minority  of  the  Council  have  an  interest,  and  that  it  is 
competent  for  them  to  insist  in  the  action.  It  is  not  a  question  of 
mal-administration  of  funds,  but  the  reduction  of  an  improper  pro- 
ceeding, to  which  the  Court  of  Exchequer  would  not  have  been 
'  competent,  even  if  the  discussion  could  have  occurred  under  the  exa- 
mination of  the  burgh  accounts,  which  clearly  it  could,  as  it  could 
not  have  entered  into  these  accounts. 

Judgment  "^^^  Lords  adhered^  and  found  additional  expenses. 


Ijord  Ordinary.  Cockbum.  Act.  Dean  ofFac.  (Hope,)  A.  Andenon, 

Rutherfurd,  U«r$haiL  Gibton-Craigs,  Wardlaw  4;;  DaUxd^  W.  S. 

Dalmahotf,  W.  S.         T.  Clerk. 


Alt 
Pahick 

R. 
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Datip  MELntxs  again&t  Carstairs  and  Othbrb,  (Geoboe  Tod's  Teostesb.) 

Settled  ^ccookt. — Peesumption. — ^Aoent  and  Client. — Covmission. — Peb- 
8CE1PTION,  (Triennial.)—!.  Circunutancet  in  which,  qfler  various  accounts,  e»» 
tending  over  a  long  tract  of  time,  had  been  rendered  by  a  law-agent  in  town  to 
Us  client  in  the  country ,  and  settled  and  doqueied  up  to  a  certain  date,  a  claim 
for  cowtmission  on  the  cash  transactions  embraced  in  the  accounts  was  found  m- 
compeleut.  2.  Found,  separaiim,  that  commission  charges,  as  well  as  certain 
other  charges  in  an  account  rendered  by  a  man  of  business,  fell  under  the  trien^ 
mal  prescription* 

We  cireuiastaDcel  in  which  the  above  points  were  determined  are  Bufficientljr 
explained  in  the  note  which  is  appended  to  the  following  interlocutor  by  the  Lord 
(Jeffrey)  Ordinary : 
*  The  Lord  Ordinary  having  resumed  consideration  of  the  debate,  with  the  Lord  OrdU 
closed  record  in  the  conjoined  processes,  productions  for  the  parties,  and  whole  °^**  Inter- 
processes, finds,  that  the  terms  and  tenor  of  the  various  accounts  which  were  ."  * 
rendered  and  regularly  doqueted,  and  the  vouchers  given  up  by  the  parties 
from  1799  to  1831,  and  of  the  several  subsequent  accounts^  which  were  made 
out  and  rendered  by  the  original  pursuer,  George  Tod,  now  deceased,  up  to 
1828,  when  the  transactions  between  the  parties  substantially  ceased,  together 
with  the  letters  written  by  the  said  George  Tod,  along  with,  or  relative  to,  both 
the  said  sets  of  accounts,  make  it  incompetent  for  the  said  George  Tod  or  bis 
trustees,  (who  have  been  regularly  sisted  as  his  representatives  in  both  actions, 
to  insist  in  the  claim  for  commission  on  the  cash  transactions  embraced  in  the 
foresaid  accounts,  which  is  now  set  forth  in  the  action  at  his  instance,  or  in  the 
claims  for  certain  average  and  apparently  conjectural  charges  for  stamps,  pos- 
tages, clerks  and  incidents,  now  proposed  to  be  made,  in  addition  to  the  specific 
charges  of  the  same  description  which  occur  in  the  aforesaid  doqueted  or  rendei^ 
ed  accounts :  Finds,  that  in  respect  of  the  accounts  and  correspondence  above 
mentioned,  and  of  the  taciturnity  of  the  pursuer  for  so  long  a  period,  no  claim 
can  DOW  be  made  by  the  said  George  Tod  or  his  representatives  for  one-third 
part  of  the  price  of  a  newspaper  said  to  have  been  sent  by  him  to  the  late  Alex- 
ander Melville,  from  1808  to  1833:  Finds,  separatim,  that  the  account  now 
pursued  for  by  the  said  George  Tod  has  fallen  under  the  triennial  prescription 
-»the  latest  entry  in  the  said  account,  with  the  exception  of  that  for  the  news- 
paper, and  those  for  slump  annual  charges  for  additional  stamps,  postages,  &c. 
(all  now  disallowed,)  is  dated  in  July  1830,  and  the  action  at  his  instance  was 
not  executed  till  February  1834 ;  and  therefore,  and  in  respect  of  the  whole 
circumstances  of  the  case,  sustains  the  defences  stated  against  the  action  at  the 
instance  of  the  said  George  Tod;  assoilzies  the  defender  from  the  conclusions 
of  that  action,  and  decerns :  And  in  the  counter  action  at  the  instance  of  David 
Melville,  finds,  that  the  accounting  between  him  and  the  said  George  Tod  and 
his  representatives  must  proceed  upon  the  footing  of  the  whole  previous  accounts 
between  the  parties  having  been  closed  by  the  doquet  mutually  subscribed  by 
them  on  the  5ih  of  March  1881,  and  of  the  said  George  Tod  being  bound,  by 
whatever  appears  on  the  face  of  the  accounts  subsequently  made  up  and  render- 
ed by  him  to  the  deceased  Alexander  Melville;  but  that,  before  extracting  any 
decree  for  the  balance  which  may  be  ultimately  found  due  to  the  said  David 
Melville  in  these  accounts,  he,  the  said  David  Melville,  must  produce  satiifac^* 

TOL.  XI.  2  A 


862 


DECISIONS  OF  THE 


No.  70. 


d  Feb.  183a 


Melville  v. 
Tod*s  Trustees. 


Note. 


tory  evidence  that  the  cautionary  obligations  which  it  is  admitted  that  the  late 
George  Tod  had  entered  into  for  the  said  David  Melville  and  his  father,  have 
been  completely  sopite  and  discharged;  and,  before  further  answer,  appoints  the 
cause  to  be  enrolled,  that  the  pursuer,  David  Melville,  may  state  in  what  way 
he  proposes  that  the  exact  balance  now  alleged  to  be  due  to  him  should  be  at 
certained.* 

Note.^*  The  case  of  Scott  «.  Gregory's  Trustees^  24th  Feb.  1832,  (10.  Skaw^ 
87S,)  seems  a  precise  authority  for  holding  that  commission  charges  for  payment 
of  money,  in  the  account  of  a  man  of  business,  fall  under  the  triennial  prescrip- 
tion, as  welt  as  the  other  charges  in  such  an  account.  And  the  Lord  Ordinary 
Is  not  of  opinion  that  this  defence  is  obviated  by  the  circumstance,  that  the  ptiTtj 
pleading  it  is  himself  the  pursuer  of  a  counter  action  of  count  and  reckotofng, 
inasmuch  as  that  action  also  was  not  raised  till  after  the  period  of  prescription 
had  elapsed,  and  when  the  previously  prescribed  cimms  could  not  be  pleaded 
even  in  compensation,  and  as  a  mere  ground  of  defence.  But  the  fact  here  if, 
that  these  claims  are  insisted  in  to  the  extent  of  near  L.800,  after  extinguishing 
all  the  counter  claims  of  the  opposite  party,  and  it  is  only 'as  against  the  petitory 
conclusions  (or  this  sum  of  alleged  balance  that  the  defence  of  prescription  ii, 
by  the  form  of  the  interlocutor,  sustained. 

'  But,  independently  altogether  of  prescription,  the  claim  for  commission  is  dis* 
allowed,  on  the  plain  ground,  that  it  is  sufficiently  evident,  from  the  circumstances 
of  this  case,  that  it  was  never  intended  between  the  parties  that  it  should  be 
made,  and  that  it  was  purposely  omitted  by  the  pursuer  in  the  different  accounts 
which  he  doqueted  and  rendered  for  so  long  a  course  of  time,  and  must  now  be 
held  to  have  been  substantially  waived  and  abandoned  by  the  terms  of  these 
accounts,  and  of  his  various  letters  in  regard  to  theou 

'  If  the  charge  had  been  one  for  an  ordinary  and  clear  debt,  which  could  not 
have  been  remitted  except  from  a  purpose  of  pure  donation,  like  a  charge  for 
commodities  furnished,  or  interests  confessedly  due,  its  mere  omissiou  in  a  series 
of  general  accounts,  however  precise,  would  not  perhaps  ailbrd  sufficient  grounds 
for  presuming  that  it  had  been  abandoned.  But  the  charge  for  committum  on 
money  received  and  paid  over  is  ^uite  in  a  different  situation ;  and,  though  le- 
galised in  modern  practice,  was  neither  a  very  common  charge  when  the  deal- 
ings of  these  parties  began,  nor  is  yet  very  explicable,  upon  the  principles  of 
risk,  skill,  or  personal  trouble.  Being  a  percentage  upon  the  sums  passed 
through  hands,  the  profits  are  as  exorbitant  where  those  sums  are  very  large,  as 
they  are  insignificant  where  they  are  tery  small.  To  cash  a  draft  on  a  deposit 
account  for  L.1 0,000,  and  pay  it  into  that  of  the  Receiver-General,  is  an  opera* 
tion  as  easy  and  safe  as  doing  the  same  with  a  draft  for  L.10,  and  may  not  only 
appear  scarcely  to  justify  a  charge  of  L.200,  but  may  even  be  conceived  to  be 
done  gratuitously,  without  exciting  the  idea  of  any  extraordinary  generosity.  It 
is  far  more  easy,  therefore,  to  understand  that  an  old  confidential  agent,  em- 
ployed mostly  to  pass  large  sums  of  money,  may  have  agreed  to  do  a  service  of 
this  kind  for  his  employer  without  a  charge  of  commission,  than  that  he  should 
have  intended  to  forego  his  claims  for  interest  on  his  bond«,  or  remuneration 
for  his  proper  professional  exertions.  But  there  are  two  circumstances  in  this 
case  which  make  this  inference,  from  the  total  omission  of  any  charge  of  this 
sort  from  the  accounts  of  upwards  of  thirty  years,  irresistible. 

<  Thejirsi  is,  that  these  accounts  did  contain,  na}',  in  point  of  fact,  were  chiefly 
made  up  of  the  details  of  these  very  many  traruacfions,  upon  which,  at  this  dis- 
tance of  time,  and  after  the  death  of  the  alleged  debtor,  it  is  now  for  the  first 
time  a(tempte<i  to  charge  commission.  The  whole  of  these  payments  and  re- 
ceipts, with  the  discounts  and  charges  for  stamps,  where  any  appear  to  have  been 
iocurred,  are  minutely  entered ;  and,  along  With  the  sums  of  the  business  ac* 
^  counts,  brought  carefully  to  a  balaace  and  doqueted,  (at  least  up  to  1821,)  with 


\* 
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*  a  diitinct  and  anqualified  acknowledgment  (accompanied  with  a  final  delivery  of  5  Feb.  1836* 
'  ▼oocbers)  that  the  party  is  indebted  to  his  employer  in  that  pariieular  turn.     It     V^pyi^p/ 

*  may  be  fairly  said  to  be  inconceivable  that  such  a  aeries  of  settlements  should  MeWille  tf. 

*  have  been  made  in  such  terms,  if  a  large  charge  of  commission  (now  amounting  Tod*s  Trustees. 

*  to  no  less  than  L.3371)  had  been  all  along  understood  to  be  due  on  these  very        1^^ 
'  transactions  to  the  party  thus  acknowledging  himself  the  debtor. 

*  Tbe  second  consideration^  however,  is  of  still  more  importance.    From  the 

*  ieriea  of  accounts^  it  appears  that  iA.f  Tod  was  from  first  to  last;  very  largely  to- 

*  debted  to  Mr  Melville,  his  employer,  and  was,  in  fact,  allowed  to  retain  at  each 
'  settlement  sums^  varying  from  L.1500  to  L.5Q00,  of  his  client's  money,  for  bis 

*  own  tise  and  accommodation :  and  the  correspondence  shews  that  he  was  fully 

*  aware  of  the  value  of  this  iddulgenic^  and  duly  grateful  for  it.    It  is  not  very 

*  Wonderful,  therefore,  that  he  should  have,  chatlged  no  commission  for  drawing 

*  L.dOOO  of  his  employer's  money,  when  it  appears  that  he  generally  kept  half  of 
'  it  in  his  own  hands,  without  any  special  warrant,  or  that  he  finally  paid  it  into 

*  his  account  with  the  Receiver- General,  without  seeking  any  farther  profit  than 
f  he  had  already  made,  by  having  it  for  three  or  four  months  at  his  disposal/  It 
'  is  very  true,  t^t  he  always  charges  himself  with  interest  for  the  sums  so  retain* 

*  ed ;  but  it  would  be  quite  abfurd  to  hold  that  this  discretionary  power  of  re- 
.'  tainiogi  without  security  or  previous  8g;re6mentt  and  just  so  much,  and  for  so 

*  long  las  he  needed  it,  and  no  longer,  was  not,  to  a  man  in  business,  and  often 
'  pressed  for  money,  a  very  valuable  accommodation,  and  such*  as  most  men  would 

*  gladly  have  purchased,  by  the  small  trouble  of  drawing  and  paying  over  a  few 
'  brge  iums  e^ht  or  ten  times  in  a  year. 

*  The  torrecpondence^  however,  in  the  Lord  Ordinary's  apprehension,  makes 

*  that  clear  and  certain*  which  the  tenor  of  the  accounts  and  the  circumstances 

*  now  mentioned  make  Ho  highly  presumable.  From  first  to  Ian,  the  letters  ac- 
'  companying  the  accounts  apologise  for  the  magnitude  of  the  balances  which 

*  they  shew  against  the  writer,  and  frequently  beg  indulgence,  and  promise  speedy 
<  remittances  towards  their  liquidation.    Take,  for  example,  that  remarkable  let- 

*  ter  of  the  29th  December  1827,  accompanying  one  of  the  very  last  accounts  so 

*  rendered  by  Mr  Tod.    After  mentioning  that  the  balance,  brought  down  to  Ist 

*  January  1828,  amounts  to  L.1868 : 1 :  6  at  his  debit,  he  adds, '  I  hope  it  will  be 
"  convenient  for  you  to  allow  this  balance  still  to  remain  in  my  hands  for  some  time 
**  longer ^  at  five  per  cent,  interest,'  rhe  ordinary  rate  for  a  shorter  period  being 
'  four  pi^  cent.    The  Loud  Ordinary  finds  it  quite  impossible  to  believe,  that  the 

*  man  who  writes,  and  had  been  in  the  practice  of  writing  in  this  manner  for  a 
'  period  of  more  than  thirty  years,  really  understood  and  believed  that  his  corre- 
'  spondent  understood  that  he  was  all  the  time  a  creditor  for  Urge  sums  of  com- 
'  mission,  amounting,  at  the  date  last  mentioned,  to  more  than  L  9000.  The  case 
'  of  Young  against  the  Phoenix  Office,  5th  June  1834,  (l2.  Skaw^  680,)  and  that  of 
'  Young  o.  Bell,  decided  by  Lord  Corehouse  in  December  1834,  seem  to  have 
'  been  fitr  weaker  cases  than  the  present. 

*  The  other  articles,  viz.  the  new  charges  for  stamps,  postages,  &c.  are  some- 

*  what  In  a  diflerent  situation,  in  so  far  as  there  is  no  such  reasonable  presump* 
'  tion,  that'  though  actually  exigible  when  the  accounts  were  rendered,  it  wjas  still 
'  intended  to  remit  or  abandon  them ;  and  if  they  had  consisted  of  specific  items, 

*  vouched  by  regular  entries  in  the  parties'  books  at  the  time,  there  might  be  some 
'  equity  at  least  in  the  claim  for  having  the  omission  supplied,  by  still  adding  them 
'  to  the  former  charges.  Even  then,  however,  the  triennial  prescription  and  thirty 
'  years'  taciturnity  would  have  aSurded  an  insuperable  legal  defence.  But  as  they 
'  are  now  prescribed,  it  is  plainly  impossible  to  look  at  them.  They  are  slump 
'  genfend  chai^  of  5i.  ii-yeai*  for  thirty-two  years;  fdr  auflsps,  jtreniifiM  omitted 
*m  Ibe  seitlecl  a^dnmct;  lOt.  a-yearfbr  postages  pReiulnM  otaiitledf  md.  los. 
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5  PeS.  TB36r  '  a-year  for  incidenU,  which  it  is  presumed  might  have  been  charged,  if  they  had 

\^^,/m^m/     *  been  thought  of. 

Melville  0.  *  The  charge  now  brought  forward  for  a  share  of  the  price  of  a  newspaper,  sent 

Tod  8  Trustee*. « for  twenty-one  years  and  upwards,  by  one  old  friend  to  another,  after  it  had  beeri 

1  duly  perused  and  stopped  by  him  for  a  day,  is  very  much  in  the  same  predica- 

*  menc.    The  nature  of  the  benefit  conferred,  the  admitted  intimacy  of  the  par- 

*  ties,  the  total  silence  of  the  accounts,  and  the  absence  of  any  demand  till -after 

*  the  death  of  the  party  now  said  to  have  been  a  debtor,  all  concur  to  raise  an  ir- 
'  resistible  presumption  that  this  newspaper  was  never  intended  to  be  the  subject 
'  of  a  pecuniary  charge,  and  would  not  have  been  received  a  day  after  it  had  been 
'  intimated  that  it  was  sent  upon  that  footing.  If  the  Lord  Ordinary  were  to  al- 
'  low  such  a  charge  as  this  on  the  part  of  Mr  Tod,  he  should  think  it  but  just  to 
^  let  Mr  Melville  charge  him  in  return  with  the  value  of  the  bares,  blackcocks 

*  and  partridges  which  he  appears  to  have  sent  to  htm.' 


Opinion  of 
Court. 


Judgment. 


Tod^s  Trustees  reclaimed^  chiefly  on  the  claim  for  commission. 

Lord  Medwyn, — There  is  no  statute  recognising  claims  for  commission  as  be- 
twixt agent  and  client.  If  there  had  been,  we  might,  even  where  accounts  had 
*been  doqueted  and  settled  under  the  express  or  implied  errors  excepted,  havfc 
opened  them  up  to  receive  such  a  claim.  Such  charges,  indeed,  are  coropara- 
tively  of  modern  introduction.  Here  it  is  impossible,  after  repeated  settlementft 
of  accounts  had  taken  place,  to  think  of  sustaining  such  a  claim,  where  there  was 
no  hint  given,  in  the  course  of  the  long  intimacy  and  transactions  in  the  way  of 
business,  of  any  intention  to  change  the  terms  of  dealing  between  the  parties.  In^ 
deed,  during  the  whole  period  of  the  accounts,  there  appears  no  indication  of  any 
intention  in  Mr  Tod's  mind  to  charge  commission ;  and,  looking  especially  to  his 
letter  of  1!9th  November  1887,  it  is  most  unlikely  that  he  then  had  any  such  in- 
'tention. 

Lord  Jtutice^Clerk,— Mr  Tod  seems  to  have  been  quite  satisfied  with  the  benefit 
'  derived  from  sums  so  lai^e  being  allowed  to  remain  undisturbed  in  hit  hands.    ' 

The  other  Judges  ameurred. 

Reclaiming  note  refused.  Expenses  reserved  for  consideration  of  Lord  Ordi- 
nary. 

Lord  Ordinary,  Jtfrey.         A«t  Keay,  WaXker.         Alt  M'KeiU,  Walker^ 

RicHardson  ^  MeMlie,  W.  S.        James  Wright,  W.  8,        F.  Cleric 
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FIFE  BANKING  COMPANY 

against 

ROBERT  WALKER  RANNIE. 


Cautioneb*— r(NoN-Discu89iON  OF  PRINCIPAL.) — A  and  B,  the 
haxptors  qfatnUfw  the  balance  of  a  cash-amount  to  a  banky  having 


No.  80.  COURT  OF  SESSION.  866. 

-  become  insolvent  before  the  bill  feU  due^  and  the  bank  hamng  threat-  5  Feb.  1836. 
ened  one  of  the  cautioners  for  the  credit  with  diligence^  lie  granted'   .^^"^V*^ 
an  obligation,  by  which  he  bound  himself  to  guarantee  any  deficiency  (>,*„,  Uannfc. 
xbhich  might  remain  due  on  the  bill,  after  the  bank  had  ranked  and 
drawn  dividends  from  the  reactive  estates  of  A  and  B,  on  condition 
ofreceimng  up  the  bond  of  caution  and  diligence  thereon  :  The  bank 
accepted  the  obligation,  and  delivered  up  the  bond  and  diligence: 
Thereafter  the  bank  ranked  and  drew  dividends  from  the  estate  of 
A;  but  used  no  means  to  recover  payment  from  B,  who  paid  a 
composition,  under  a  private  arrangement  with  his  creditors: — Found 
that  the  bank,  by  neglecting  to  discuss  B,  or  to  use  proper  means  to 
make  their  debt  effectual  against  him,  had  lost  their  recourse  against 
the  cautioner » 

Question  as  to  the  effect  of  a  letter  written  by  the  cautioner  to  t/ie  bankf 
offering  to  pay  the  bdlaiux  due  after  receiving  dividends  from  th^ 
estate  of  A. 

4 

In  1816,  the  Fife  Bank  agreed  to  give  a  cash-credit  for  L.300  to  Narrative. 
Charles  Greenhill,  farmer  at  Easter  Cash.  Robert  Walker  Rannit 
and  James  Greenhill  of  Corden  became  cautioners  in  the  bond 
which  was  granted  on  this  occasion  to  the  bank.  In  1821,  th^ 
bank  called  for  payment  of  the  balance  due  by  Charles  Greenhill 
upon  bis  cash-account,  and  received  a  bill  for  L.197  :  5  :  6,  acceptr 
ed  by  him  and  his  brother,  James  Ghreenhill,  and  indorsed  by  Ran- 
nie,  in  extinction  of  their  claims  under  the  bond.  Before  this  bill 
fell  due,  Charles  and  James  Greenhill,  the  acceptors,  haid  both  become 
insolvent,  and  the  bank  lost  recourse  against  Rannie,  the  indorser, 
by  failing  to  give  notice  of  its  dishonour. 

The  Fife  Bank,  however,  intimated  to  Rannie,  that  unless  he 
agreed  to  become  responsible  for  any  deficiency  which  might  be  due 
on  the  bill,  in  the  event  of  their  failing  to  recover  full  payment  from 
the  estates  of  Charles  and  James  Greenhill,  diligence  would  be  rais- 
ed against  him  under  the  bond  of  credit,  which  the  bank  had  re- 
tained in  their  possession.  On  16th  December  1Q23,  Rannie  ac- 
cordingly addressed  a  letter  to  Mr  Aitken,  the  cashier  of  the  bank, 
containing  an  obligation  .in  the  following  terms :    <  Although  re- 

*  course  has  been  lost  against  me  in  the  said  acceptance,  by  tlie 
'  bank  not  intimating  to  me  the  dishonour  of  the  same,  yet  to  avoid 
'  legal  measures  being  resorted  to,  I  do  hereby  bind  and  oblige  my- 

*  self  to  g^rantee  to  the  bank  payment  of  any  balance  that  may  ra- 

*  main  due,  after  theit  ranking  for  the  said  sum  of  L.197  :  5  :  6, 

*  contained  in  the  said  bill,  upon  the  estates  of  the  said  James  and 
<  -Charles  Greenhill,  and  drawing  the  dividends  effeiring  thereto  fro^ 

*  their  funds ;  the  bank,  in  the  meantime,  delivering  up  to  me  the 
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5  Feb.  1836.  «  registered  copy  of  the  said  bond,  with  the  diligence  foHowiog  there- 

Fin^ankin     '  ^"''    "^^^  ^^^®  Bank  agreed  to  accept  this  obligation,  and  deliyer- 

Co.  V.  Rannie.  ^^  *ip  the  bond  to  Rannic  on  the  same  day^ 

^,  — T  James  Greenhill  was  sequestrated  under  the  bankrupt  act,  and 

tne  bank  ranked  upon  and  drew  dividends  from  his  estate,  which 
wereimputed  towards  extinction  of  tliedebtw  The  bank,  however, 
did  not  rank  or  draw  dividends  from  the  estate  of  Charles  Greenhill. 
He  was  sequestrated  by  the  landlord,  who  sold  otF  his  crop,  stock- 
ing  and  effects,  for  payment  of  the  rent  and  other  preferable  claims. 
A  small  reversion  remained  to  Charles  Greenhill,  which  consisted 
principally  of  the  price  of  a  smaH  property  in  Fife,  which  he  had 
sold  for  L.170.  In  the  beginning  of  1825,  he  agreed  to  pay  his 
creditors  a  composition  of  5s.  in  the  pound  upon  their  debts/  A 
minute,  accepting  this  composition,  was  drawn  up  in  the  following 
terms:  *Perthy  Qd  January  1825.   We,  subscribing  creditors  of  Mr 

*  Charles  Greenhill,  late  tenant  of  Ekister  Cash,  hereby  agree  to 

<  accept  of  a  composition  of  5s.  per  pound  of  our  respective  debts, 

<  to  be  paid  in  four  months  from  this  date,  and  upon  which  payment 
^  being  made,  oblige  ourselves  to  grant  him  a  full  and  ample  dish 

*  charge.'  It  was  alleged  that  this  agreement  was  subscribed  by  all 
the  creditors  of  Charles  Greenhill,  with  tlie  exception  of  the  Fife 
Bank,  and  a  few  individuals,  whose  claims  were  of  trifling  amount^ 
and  who  were  paid  in  full ;  and  receipts  for  payments,  to  the  ex- 
tent of  L.49  :  1 1  :  ^  were  recovered  and  produced. 

On  the  other  hand,  the  Fife  Bank  stated  that  the  composition 
was  only  paid  to  some  smaller  creditors  who  were  harassing  Green^ 
hill  with  diligence ;  that  the  bank  were  not  aware  of  this  arrange- 
ment, never  having  been  applied  to  for  their  accession ;  and  that 
had  they  been  ranked  nothing  could  have  been  paid. 

In  1826,  the  Fife  Bank  applied  to  Rannie  for  payment  of  the 
balance  due  on  the  bill.  In  answer  to  this  demand,  he  addressed 
the  following  letter  to  the  cashier  :  <  I  have  just  now  received  your 
^  letter,  demanding  payment  of  James  and  Charles  Greenhiirs  bill, 
p.  L.197  :  5  :  6.  You  will  please  observe  that  the  bank  lost 
recourse  upon  me  for  this  debt,  by  not  giving  me  regular  intimar 
tion  when  the  bill  became  due.  However,  as  I  did  not  wbh  to 
take  advantage  of  this  neglect  on  the  part  of  the  bank,  I  agreed 
to  pay  any  deficiency  that  might  ultimately  be  on  this  bill,  pro- 
vided the  bank  first  ranked  and  drew  the  dividends  on  James 
Greenhitl's  estate,  which  I  understand  will  nearly  pay  in  full. 
This  I  expect  they  will  still  do,  and  then  I  shall  most  willingly  pay 
the  balance/  In  this  letter  the  name  of  Charles  was-  omitted, 
but  in  the  subsequent  correspondence  which  passed  between  the 
parties  this  mistake  was  corrected. 


1^.  BO.  COURT  OF  SESSION.:  967 

Pbark9  GremhiU^  after  phtaAning  9,  •e&dement  witU  such  of  his  5  F«b.  1636. 

creditors  as  bad  agreed  to  accept  (be  pomposition  offered  by  him,     >«v^ 

went  to  Rpss-shi^e,  where  he  took  a  lea«e  of  a  farm,  which  he  stock-  qq\  Rtinfe. 

^d  and  possessed  for  several  years.     E[e  died  in  I&28»  leaving  his     — - 

aSain  in  a  very  desperate  state ;  and  no  measures  ^ere  adopted  by.    "^  '^^ 

the  hafik  to  recover  paymept  of  their  debt  from  bioi  pr^or  to  his 
death* 

.  On  4th  September  1832,  a  final  dividend  of  3s.  in  the  pound  was 
received  by  the  bank  from  the  estate  of  James  Greenhill ;  and  the 
balance  which  then  remaioed  due  on  the  bill  amounted,  with  in- 
terest, to  L.12I  :  10  :  2^.  For  that  sum  the  bank  raised  the  pre- 
sent, action  i^gainst  Rannie,  libelling  on  the  foregoing  letters  gmot- 
ed  by  him  on  16th  December  1823  and  lOth  July  1626. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
note : 

*  The  Lord  Ordinary  having  considered  the  closed  record,  and  Lord  Ordi- 

<  heard  parties'  procurators  tliereon,  and  made  avisandum,  finds,  °^'^^'°^" 

*  that  the  pursuer,  or  his  predecessors  in  office,  have,  by  neglecting 

*  duly  to  discuss  Charles  Greenbill^  or  to  use  due  ineans  for  render- 

<  ing  the  debt  effectual  against  him  or  his  estate,  have  lost  their  re- 

*  course  on  the  defender,  in  virtue  of  the  letters  libelled  on,  for  the 

*  contents  of  the  bill  therein  referred  to :   Finds,   that  no  other 

*  ground  of  liability  is  set  forth  in  the  libel ;   therefore  sustains 

*  the  defences,  assoilzies  the  defender,  and  decerns ;  finds  ejEpenses 
« due.' 

Note, — *  L  The  defender,  when  first  applied  to  for  payment  of    Note. 
'  the  bill,  denied  his  liability,  on  the  ground  of  no  inUmation  of  the 

*  dishonour  having  been  given.     The  fact  that  no  notice  was  given 

*  is  admitted  in  this  record. 

<  2.  The  defender,  in  his  first  letter,  distinctly  qualified   his 

*  agreement  to  hold  himself  liable,  by  the  condition,  that  the  bank 

*  should  first  rank  on  the  estates  of  ^  James  and  Charles  Greenhill,' 

*  by  which  was  plainly  meant,  that  they  should  use  all  competent 

<  means  to  recover  payment  from  them. 

^3.  It  is  clear  to  the  Lord  Ordinary,  that  the  second  letter  was 

*  meant  to  express  a  mere  renewal  of  the  obligation  in  the  first, 
'  though  the  name  of  Charles  was  casually  omitted.  And  this  is 
^  clearly  explained  by  the  third  letter,  and  the  correspondence 
^  which  followed  on  it. 

'  4«  T|ie  Lord  Ordinary  is  satisfied,  on  the  facts  disclosed  on  the 
'  record,  and  the  letters  of  correspondence  produced,  that  the  pur- 

<  saer,  or  those  acting  for  the  bank,  did  entirely  omit  to  take  any 
^  proper  means  for  discussing  Charles  Greenhill  or  his  estate.     He 
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5  Feb.  1836.  *  thinks  it  is  sbewn  tbat  they  might  hare  recovered  something. 
^^''^V^    *  But  it  being  clear  to  him  that  they  did  not  pursue  the  measures' 
Co.*t;.  Rannfe.  *  which  were  evidently  competent,  and  naturally  called  for  in  the 

<  circumstances,  he  is  of  opinion  that  it  is  not  now  necessary  to  en- 

*  ter  into  any  nice  reckoning  of  the  sum  which  they  might  or  might 

<  not  have  recovered.     They  have  failed  to  comply  with  the  condi- 

<  tion  on  which  alone  the  defender  agreed  to  hold  himself  liable; 

*  and  therefore  the  Lord  Ordinary  is  of  opinion  that  he  is  entirely 

*  liberated.     The  case  of  Fleming  r.  Thomson,  in  the  House  of 

<  Lords,  May  23.  1826,  appears  to  settle  the  principle  which  must 

<  regulate  such  a  case. 
*  5.  It  was  evidently  not  incumbent  on  the  defender  to  do  any 

*  thing,  or  to  give  any  notice  to  the  pursuer  regarding  Charles 

*  (jreenhill  or  his  aflairs.' 


Pursuen* 
Fleas. 


The  Fife  Bank  reclaimed^  Bind  pleaded — 1.  The  original  stiputa-' 
tion  in  the  letter  of  1 6th  December  1823,  that  the  bank  should 
rank  on  Charles  Greenhill's  estate,  referred  only  to  the  existing 
sequestration  of  his  effects,  at  the  instance  of  the  landlord,  in  which 
nothing  could  be  recovered  by  them  ;  and  the  bank  was  not  bound 
thereafter  to  do  strict  diligence  against  Charles  GreenhilL 

2.  The  condition,  that  the  bank  should  rank  on  the  estate  of 
Charles  Greenhill,  fell  by  the  circumstance  of  his  effects  turning 
out  insufficient  to  defray  preferable  claims,  and  by  the  state  of  his 
affairs  thereafter ;  and  it  was  dispensed  with  by  the  defender's  let- 
ter of  July  1826,  written  in  the  knowledge  of  the  desperate  condi- 
tion of  Charles  Greenhiirs  circumstances. 


I>efender's 
Fleai, 


To  this  it  was  answered^  on  the  part  of  the  defender,  Ranni 
1.  By  the  terms  of  the  agreement  between  him  and  the  bank,  they 
were  bound  to  rank  on  the  estate  of  Charles  Greenhill,  when  the 
composition  arrangement  was  entered  into  in  1825,  and  also  to  use 
timeous  diligence  and  all  necessary  means  to  recover  payment  from 
him  before  making  any  demand  upon  the  defender ;  and  as  they 
neglected  the  condition  in  the  guarantee,  it  has  not  been  imple- 
mented by  them,  and  the  defender  is  entirely  liberated  from  bis  ob- 
ligation. 

2.  Even  had  there  been  any  obstacles  to  prevent  the  bank  from 
getting  payment  of  a  composition,  or  implementing  the  agreement 
between  the  parties  in  any  respect,  they  were  bound  to  give  im- 
mediate notice  to  the  defender,  to  enable  him  to  operate  his  i^elief ; 
|ind  having  failed  to  do  so,  he  is  no  longer  liable  for  the  debt. 

Lord  Justice-Clerk, — I  am  of  opinion  that  there  is  here  an  ex- 
press condition  in  the  letter  of  guarantee,  that  the  bank  have  not 
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complied  with  that  condition,  and  consequently,  that  they  are  not  5  Feb.  1836. 
entitled  to  recover.     This  departure  from  the  terms  of  the  guaran- 

,  .1  1     1  II  .         .  I  t      1       1        •    L..  Fife  Banking 

tee,  I  apprehend,  precludes  all  inquiry  as  to  what  the  bank  might  q^^  ^^  uanoie. 
or  might  not  have  recovered  had  they  used  the  proper  measures.      77- 
In  the  present  instance,  it  is  not  probable  that  they  could  have  re-,  couru 
covered  much  ;   but  as  they  have  failed  in  complying  with  the. 
condition  on  which  alone  the  defender  agreed  to  hold  himself  lia- 
ble, I  concur  with  the  Lord  Ordinary  in  thinking  that  he  is  en- 
tirely liberated. 

Zjords  Meadowbank  and  GUidee  concurred. 
Lord  Medwyn, — I  have  no  occasion  to  dispute  the  legal  princi- 
ple upon  which  the  interlocutor  proceeds ;  but  I  entertain  doubts 
how  far  the  principle  applies  in  the  particular  circumstances  of. 
this  case.     I  do  not  see  that  the  defender,  for  whose  brother-in- 
law  bis  security  was  interposed,  gave  up  any  legal  defence  when 
he  waived  objecting  to  want  of  notification  of  dishonour,  while 
his  bond  was  still  obligatory  on  him  and  in  the  hands  of  the  bank, 
as   little  as  any  generosity  was  displayed  in  consenting  not  to 
plead  prescription,  at  a  time  when  the  bill  was  not  prescribed. 
Neither  do  I  think  that  the  bank  undertook  the  obligation  of 
discussing  Charles  Greenhill  :   they  only  undertook  to  rank  on 
the  estates  of  James  and  Charles.     James  was  sequestrated  unr 
der  the  bankrupt  act,  and  the  bank  ranked  on  his  estate.     The 
landlord  had  sequestrated  Charles,  and  it  does  not  appear  there  was 
any  portion  of  his  funds  which  was  not  swept  away  by  the  landlord. 
There  could  be  thus  no  proper  or  eificient  ranking  on  his  effects, 
and  the  defender  admits  he  drew  nothing  at  this  time ;  and  I  do  not 
think  the  obligation  extended  to  rank  on  any  future  estate,  or  fu- 
ture funds,  or  obliged  the  bank  to  look  after  such ;  so  that  although 
a  small  dividend  was  paid  to  some  of  his  creditors  some  years  after- 
wards, evidently  from  the  price  of  the  property  sold  to  Mr  Bruce, 
the  failure  to  draw  this  dividend  does  not  vacate  the  defender's 
obligation.     This  is  not  similar  to  the  case  of  magistrates  allowing 
a  prisoner  for  debt  to  escape,  or  a  messenger  failing  to  execute  dili- 
gence duly,  which  make  them,  for  neglect  of  official  duty,  liable 
for  the  debt,  without  considering  whether  it  could  have  been  reco- 
vered or  not :  it  is  properly  a  case  of  damage ;  and  if  nothing  could 
liave  been  recovered  by  ranking,  the  defender  has  suffered  nothing 
more,  especially  as  the  bank  exactly  followed  the  example  he  set 
them  at  this  time. 

The  Court  adhered.  Judgment 

*        •       .  *  * 

Lord  Ordinary,  Moncreiff,  Act  Roberiton  and  Geo.  Monro.         Wm.  Alexander^ 

W.  S.  Agent.       Alt.  Xta$f  and  7.  Mackenzie.       W.  B.  Campbell,  W.  S.  Agent. 
R.  Oerk. 

R. 
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David  ANDsasoy  and  David  MiLLsa  qgainst  Gsoaca  Kinloch. 

Arbitbation. — The  Lord  Ordinary  on  the  Bills  pasted  a  bill  of  suspension  of  a 
charge  on  a  decreet-arbicral  in  respect  of  one  objection  to  the  decree,  but  refused 
it  quoad  ultra.  The  nature  of  the  objection  sustained,  and  those  which  were  re- 
pelled will  sufficiently  appear  in  the  following  interlocutor  and  note: 

'  The  Lord  Ordinary  having  coufiidered  the  bill,  answers,  and  productions, 

*  passes  the  bill  to  the  extent  of  L.  100  sterling  of  penalty  charged  for,  and  refuses 

*  it  quoad  ultra :  Finds  the  suspenders  liable  in  expenses,  subject  to  modification/ 

Note, — *  The  suspenders  have  raised  an  actioii  of  reduction,  under  which  they 

*  may  hereafter  obtain  repetition,  or  any  other  redresa  they  may  be  entitled  to ;  but 
'  the  Lord  Ordinary  does  not  think  that  they  have  as  yet  exhibited  any  such  prima 

*  facie  case  as  entitles  them  to  have  the  decree-arbitral  superseded  summarily  by 
^  siispension. 

*  '  !•  The  objection,  that  the  submission  does  not  in  direct  terms  warrant  an  in« 

*  terim  decree,  is  obviate^  by  its  authorising  the  registration  '  of  the  interlocutory 
**  orders,  interim  decreet,  and  decree-arbitral,  to  follow  hereon,'  by  the  charger 

*  being  received  as  a  party  to  the  submission  on  his  father's  death,  by  a  minute  on 
'  the  deed  of  submission,  by  which  he  is  bound  *  to  implement  whatever  decree  or 
"  decreet  arbitral  shall  be  pronounced,'  and  by  the  minute  of  the  suspenders,  in- 

*  forming  the  arbiter  that  they  left  him  '  to  exhaust  the  submission  by  proceeding 
**  to  the  commutation,  or  to  issue  an  interim  decree^  as  he  considered  proper.* 

*  8.  The  objection,  that  the  arbiter  gave  a. wrong  construction  to  the  issues  as  to 
'  time,  even  if  this  were  the  case,  would  amount  only  to  his  having  erred  in  judg- 
'  ment,  exactly  as  the  Court  might  have  done  if  the  case  had  been  tried  before  it. 

*  5.  The  objection,  that  the  arbiter  has  decerned  for  L.2:  4:11  as  the  expense 

*  of  recording  the  interim  decree,  is  answered  by  the  terms  of  the  submissioD, 
'  which  empower  him  to  decide  as. to '  a// expenses  to  be  incurred.' 

'  4.  The  arbiter,  on  being  informed  that  the  suspenders  meant  to  challenge  the 
'interim  decree,  pronounced  an  interlocutor,  sisting  further  proceedings  for  a 

*  month  :  and  it  is  objected  that  this  operates  as  a  sist  of  diligence  under  the  decree 

*  already  pronounced. 

'  5,  The  objection  to  the  charge  for  the  penalty  for  not  fulfilling  the  decree  b 

*  the  only  one  which  is  doubtful,  and  therefore  qugad  this  the  bill  has  been  pass- 
'  ed.  The  ground  of  the  doubt  is,  Whether  this  penalty  be  incurred  by  a  party 

*  stating  what  he  may  have  been  advised  were  valid  objections  to  a  court  of  justice.^ 

The  suspenders  reclaimed,  but  ehiefly  as  to  the  second  position  in  the  note. 
Dean  of  Faculty  referred  to  the  speech  of  Lord  Brougham,  (C.)  in  affirming  th^ 
Don  Fishing  cause,  where  it  is  laid  down,  that  a  judge  trying  a  case  upon  parti- 
cular issues  cannot  competently  travel  from  the  issues,  and  inquire  what  the 
court  which  proponed  the  same  for  trial  may  have  intended.  Where  there  is  a 
particular  issue,  but  without  restriction  or  limitation,  it  is  not  competent  for  a 
judge  or  arbiters  to  introduce  limiting  words,  and  thereby  alter  the  terms  of  the 
issue.  The  Court,  in  the  circumstances,  adhered,  and  allowed  expenses  of  op- 
posing the  note.    (See  papers.) 

■ 

Lord  Ordinary,  Cocibum*         Act.  Dean  of  Fac.  (Hvpe^)  Buchanan.        Alt.  JTeayg 
Walker*        Isaac  Anderson^  S.S.C.  and  P.  Pearson^  Agents.         7.  Clerk. 


R. 
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GEORGE  SOMMERVILLE  and  Others,  akd  their 
Factor  loco  tutoris.  Petitioners. 

Factor  loco  tutoris. — Nobile  Ovvicivm.-^ Authofityffranied  to 
a  factor  loco  tutoris^  applying  hy  summary  petition^  to  bdf  row  money f 

'  ypcn  t/te  security  of  (he  heritalU  estate  of  a  pupils  to  pay  off  heri" 
table  and  personal  debts  affecting  the  same^  or  such  $um  as  might 
pay  off  the  whole  personal  debts  to  tohick  the  heritable  estate  might 
be  made  liable. 

Opinion  txpresied  by  Consulted  Judges-^That  wherever  it  has  been 
made  to  appear  to  the  Courts  that  tlie  power  crazed  by  a  factor  was 
eit/ter  necessary  to  prevent  serious  loss  to  the  estate^  or  expedient  in 
order  to  procure  evident  and  positive  advantage^  or  where  the  in» 
terest  of  third  parties  connected  with  the  estate^  as^  e.  g,  in  relatioH  of 
superior  and  vassah  ^^  ^<^  affkettd^-  the  Court  has  been  in  the  con^ 
stant  practice  of  granting  the  powers  necessary  for  accomplishing  the 
object. 

Mr  John  Goyan  was  appointed  factor  loco  tatoris  for  the  chil-  Karrati?e. 
dren  of  the  late  Jamca  Sommerville  of  Airhouae.     The  value  of 
the  property  under  his  management,  exclusive  of  the  mansion-house 
and  garden,  wood  and  lawn,  was  ascertained  to  be  L.  15,5 13;  16:2^, 
while  the  debts  and  claims  upon  it,  exclusive  of  the  children  and 
widow's  provisions,  werd  L.9859:  I3:7^«     Of  these  debts  part 
were  heritable,  constituted  by  a  bond  and  disposition  in  security  for 
L,5000,  and  now  in  the  persons  of  |wo  several  creditors,  for  L.dOOO 
aiid  L.2000  respectively,  over  the  property  of  Airhouse,     The  re- 
maining debts  were  personal,  ohe  in  particuhir  amounting  to  L.310Q| 
constituted  by  two  several  bonds  of  L.1500  and  L.1600.      The 
personal  creditors  having  threatened  to  take  measures,  which  one 
of  them  afterwards  adopted,  by  a  general  charge  and  summons  of 
constituiion  against  the  pupil,  the  factor  was  advised  to  apply  to 
the  Court  fot  authority  to  grant  an  heritable  bond  to  the  creditortt 
in  the  personal  bonds,  or  to  borrow  money  to  pay  off  the  same, 
founding  upon  the  cases  of  Murray,  8th  March  1834;  Anderson, 
28th  Feb.  1821,  \.  S.  ff  D.  363 ;  Bushby,  1st  Feb.  1823, 2. 5.  ^  £L 
176 ;  Meikle,  7th  Manih  18*23,  2.  &  j-  D.  274 ;  Skde,  20th  Deo. 
1831,  10.  &  D.  ^  B.  167 ;  Drnmmond,  2l8t  Jan.  1882,  10.  S.  D. 
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and  Others, 
Petitioners. 

Narrative. 


6  Feb.  1836.  Sf  B.  216;  and  Borthwick,  7th  June  1832,  10.  S.  D.  ^  B.  620. 
The  factor  prayed  that  the  Court  would  *  authorise  him  to  borrow, 
-^  upon  the  security  of  his  constituents'  heritable  property,  either 
*  the  sum  of  L.9000  or  L.  10,000,  in  one  sum,  so  as  to  pay  off  the 

<  whole  debts  affecting  the  same,  heritable  and  personal,  or  to  bor- 

<  row  such  a  sum  as  may  pay  off  the  whole  personal  debts  to  which 

<  the  heritable  estate  may  be  made  liable,  or  any  of  those  debts, 

<  ranking  the  personal  debts  thus  to  be  heritably  secured  pari  passu 

<  upon  the  estate,  and  to  grant  a  bond  or  bonds  therefor,  contain- 

<  ing  all  necessary  clauses  for  constituting  the  same  an  heritable 

<  debt  or  debts  thereon,'  &c. 
The  Court  remitted  to  the  Lord  Ordinary,  who  inqiured  and 

reported ;  and  thereafter  his  Lordship,  upon  a  second  remit,  obtain- 
ed a  report  from  Mr  Macbean,  W,  S.  as  to  the  state  of  the  debts 
affecting  the  property. 

The  Court,  with  a  view  to  settle  more  authoritatiyely  the  nature 
and  extent  of  its  powers,  appointed  the  proceedings  to  be  laid  be- 
fore the  other  Judges,  who  returned  this  opinion  : 


Opinion  of 

Consulted 

Judges. 


Lord  President^  Lards  Bdlgray^  Gillies^  Mackenzie^  Corehoiae^ 
Fidlertonj  Moncreiffi  Jeffrey  and  Cockbum, — We  are  of  opinion  that 
the  prayer  of  this  application  may  be,  and  ought  to  be  granted,  as 
absolutely  necessary  to  save  the  estate  of  the  pupils  from  being  torn 
to  pieces  by  the  diligence  of  creditors,  one  of  whom  has  already 
taken  steps  preparatory  to  leading  an  adjudication,  and  which  would 
have  the  necessary  effect  of  forcing  other  creditors  to  adopt  similar 
measures. 

The  power  of  the  Court  to  appoint  persons,  under  the  name  of 
factors  loco  tutoris,  to  manage  the  estates  of  persons  who,  from  va- 
rious causes,  are  not  capable  to  manage  their  own  affairs,  and  have 
no  proper  tutors  or  mandataries  for  that  purpose,  seems  to  rest  on 
consuetudinary  law,  now  of  very  considerable  standing. 

There  is  a  case  in  the  books  as  far  back  ^  the  dOth  June  1708, 
Lin,  in  which  such  factor  had  applied  to  the  Court  for  extraordi- 
nary powers,  which,  however,  in  that  case,  was  refused,  apparently 
from  the  nature  of  the  application,  because  the  authority  prayed  for 
fell  under  his  ordinary  powers. 

And  the  Act  of  Sederunt  1730  proceeds  on  the  narrative,  *  That 

<  the  Lords  have  been  often  applied  to  for  appointing  factors  on  the 

<  estates  of  different  persons'  not  capable  of  managing  their  own 
affairs ;  so  that  the  power  of  the  Court  to  name  such  tutors  is  now 
firmly  established;  and  the  Act  of  Sederunt  1730  was  passed,  to 
regulate. the  ordinary  duty  and  responsibility  of  such  factors. 

With  regard  to  matters  not  falling  under  the  ordinary  duty  of 
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such  (actors,  but  where  it  appeared  to  them  that  the  interest  of  the  6  Feb.  1836. 
estate  under  their  management  required  that  their  powers  should     ^^^V**^ 
be  enlarged  by  the  Court,  the  form  has  been  to  apply  by  summary  ^"ofhcrs* 
petition,  setting  forth  the  object  in  view,  and  praying  the  Court  Petitioners. 
to  grant  authority  for  the  desired  purpose.     On  such  petition  the  opinion  of 
Court  orders  the  petition  to  be  intimated  on  the  walls  of  the  Court,  Consulted 
and  in  many  cases  to  be  i»erved  on  the  nearest  relations,  that  they       ^^* 
may  object  if  they  see  cause.     In  one  case,  the  Court  refused  to 
grant  the  power  craved,  (of  renouncing  a  lease,)  on  a  summary  pe- 
tition, and  superseded  it  till  an  action  of  declarator  was  brought ; 
which  being  done,  and  a  report  by  persons  of  skill  having  been  ob- 
tained, the  prayer  of  the  original  petition  was  granted ;  7th  July 
1829,  Carrick.     But  in  general  such  a  course  has  not  been  thought 
Necessary,  and  any  information  which  the  Court  thought  requisite 
4ias  been  taken  on  the  summary  petition ;  see  case  of  Meikle,  7th 
'March  1823,  which  also  related  to  renouncing  a  lease;  and  many 
other  cases  appear  in  the  books,  where  the  extraordinary  powers 
craved  were  granted  on  the  summary  petition. 

In  short,  wherever  it  has  been  made  appear  to  the  Court  that 
the  power  craved  was  either  necessary  to  prevent  serious  loss  to 
the  estate,  or  expedient  in  order  to  procure  evident  and  positive 
advantage,  or  where  the  interest  of  third  parties  connected  with 
the  estate,  as,  e.  g.  in  the  relation  of  superior  and  vassal,  &c.  the 
Court  has  been  in  the  constant  practice  of  granting  the  power  ne- 
cessary for  accomplishing  the  object  set  forth  in  the  petition. 

Even  where  only  a  contingent  benefit  was  in  view  to  the  exist- 
ing estate,  and  where  there  was  no  absolute  necessity  for  the  power, 
and  no  positive  loss  would  have  accrued  from  the  refusal  of  it,  the 
Court  nevertheless  granted  the  power  craved.  The  factor  loco  tu- 
toris  on  the  Duke  of  Bucclengh's  estate  having  applied  for  power 
to  make  a  purchase  of  particular  lands,  it  was  granted;  10th  Jan. 
1758,  Craigie,  petitioner. 

Therefore,  as  the  power  now  craved  will  not  only  prevent  loss 
to  the  estate,  but  must  prove  positively  advantageous,  by  enabling 
the  tutor  to  pay  off  a  number  of  small  debts,  by  means  of  the  suni 
to  be  borrowed,  we  are  of  opinion  that  the  prayer  of  the  petition 
ought  to  be  granted. 

The  Courts  upon  advising  the  proceedings,  with  the  above  opi-  Judgment. 
nion,  decerned  in  terms  of  the  prayer  of  the  petition. 

For  Petitioiieny  UUnt.        John  Moritoih  Solicitor.         T.  Clerk* 

•    R. 
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Mrs  MUNRO  or  ROSS  and  HUSBAMD 

agoinst 

DRUMMONDS. 

Tailzie — (Registration).— St.  1685,  c.  22.— Adjudication. 
-— <^  de^ee  of  adjtidication  nfan  entailed  estate^  proceeding  Hp<mdM» 
contracted  by  an  heir  in  possession^  and  infefi^  under,  the  fetters  of  a 
strict  but  unrecorded  entail,  found  ejfeehtal  to  attach  the  estate^  4dr 
though  not  obtained  until  after  decree  fffarfeiturfi.had beenpronma^ 
ced  in  a  declarator  ofirriUxncy  and  contravention  brought  against  the 
debtor,  at  the  inHance  of  a  substitute  heir,  after  t/ie  entail  luxdbeem 
recorded. 


Kamti?e. 


Judgment  of 
House  of 
Lords. 


Punuer't 

^lew. 


The  facts  of  this  case  will  be  found  in  the  former  report,  1 1th  June 
1828,  voU  ill.  900.  The  decision  which  was  then  given  liavidg 
been  carried  by  appeal  to  the  House  pfXords^  the  following  jadgr 
ment  was  pronounced :  .    . 

<  Die  Martis,  30.  Augusti  183L    After  hearing  counsel,  &c.  it  is 

*  declared,  by  th^  Lords  Spiritual  and  Temporal  in  Parliamentaasem- 

<  bled.  That  the  registration  of  the  deed  of  ejotail^pcior  to  the  date 

<  of  the  decrees  of  constitntion  and  adjudication^  does  not  in  this  case 

<  bar  the  claims  of  the  creditors^  in  respect. of  debts  contracted  prior 

<  to  su<^h  registration ;  and  with.tbis  declaration  it  is  ordered  and  ad- 

<  judged^  that  the  cause  be  remitted  baek  to  the  Fir&t  Division  of  the 
}  Court  of  Session  in  Scotland,  to  proceed  therein  as  shall  be  just, 

<  and  consistent  with  this  declaration,  it  not  being  the  intentiop  ^f 

*  this  House  to  give  $n  opinion  upon  any  other  points  arisingbe- 

<  tween  the  said  parties  in  tliis  cause.    (Signed)    W.  Courtekay, 

*  Ikp'^  Cler.  Parliamentary^ 

This  judgment  having  been  applied  by  the  Courts  a  new  record 
was  framed,  with  a  view  of  exhausting  all  the  points  remai^g;  from 
which  it  appeared,  inter  alia,  that  an  action  of  wakening  and  trans- 
ference of  the  action  of  declarator  of  irritancy  had  been  raised,  and 
was  now  in  dependence. ... 

The  cause  was  reported  by  the  Lord  Ordinary,  upon  cases* 
The  pursuers  pleaded — That  a  decree  of  irritancy  or  forfeiture 
carries  the  estate  to  the  party  obtainer,  if  not  from  the  date  of  the 
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act  of  contravention,  at  least  from  the  date  of  the  decree  itself;  and  9  Feb.  I83& 
in  accordance  with  all  the  analogous  cases  of  forfeiture,  it  frees  the     ^*V^ 
heir  pursuing  and  the  estate  from  the  whole  debts  of  the  contravener ;  j^^,  and  Hus^ 
Stair,  iv.  18.  6.  and  iv.  4.  27;  ErsL  iii.  8-  32;  Mackenzie's  Works,  band  v,  Dram- 
ii,  488;  Gordon  of  Carleton,  14th  Nov.  1749,  Mor.  15,384 :— That  °^"^ 
the  defenders'  decree  of  adjudication  having  been  obtained  after  the  Pursuers* 
pursuer  had  obtained  decree  of  declarator  of  contravention  and  irri-     ^^ 
fancy  against  Alexander  Ross,  that  adjudication  is  null  and  ine£Fectual 
against  the  estate. 

The  defenders  pfeadfcZ-^That,  in  the  circumstances,  there  was  Defenders* 
no  subsisdng  decree  of  irritancy,  {Sandfbrd  on  Entails,  p.  297) ;  ^^^ 
that  the  principle  on  which  the  judgment  of  the  Hou6e  of  Lords  in 
the  present  case  stands,  is,  that  before  an  ientail  is  perfected  by  re- 
gistration, the  heir  in  possession  is  to  be  regarded  as  proprietor  in 
fee^simple,  and  that  his  estate  is  as  much  attachable  for  his  debts 
as  if  there  had  been  no  limitation  or  restriction  in  bis  titles.  There- 
fore, even  assuming  that  a  valid  decree  of  irritancy  had  been  ob- 
tained before  the  debt  was  made  real,  an  adjudication,  following  on 
a  debt  contracted  by  a  person,  who,  in  regard  to  third  parties,  is  in 
the  eye  of  the  law  unlimited  fiar,  can  as  little  be  reduced  on  the 
ground  of  a  prior  decree  of  irritancy,  as  on  that  of  a  subsequent  re- 
gistration of  the  entail;  Wiliison  v.  Creditors  of  Dorator,  Mor. 
15,371 ;  Hall  t;.  Cassie,  17th  Feb.  1726,  Mor.  15,373;  Graham  v. 
Executor  of  Graham,  13th  May  1795,  Mor.  15,440;  Creditors  of 
Smollet  V.  Smollet,  14th  May  1807,  Fac.  Coll 

The  Court  was  of  t>pinion  that  an  entail  not  registered  is  of  no  Opinion  of 
force,  in  reference  to  any  third  party  contracting  with  an  heir  who  ^"^ 
is  in  possession  of  the  entailed  estate  :  That  the  substitutes  of  en- 
tail have,  in  reference  to  such  creditors,  no  rights  whatever  founded 
on  the  entail;  and  debts  so  contracted  by  such  heirs  are  in  the  same 
aituaUon  as  entailer's  debts :  That  creditors  in  such  debts  cannot 
be  affected  by  any  subsequent  registration  of  the  entail,  which,  in 
reference  to  them,  has  no  warrant ;  nor  by  any  proceedings  upon 
ihe  entail,  which,  in  reference  to  such  creditors,  are  entirely  in- 
effectual, and  such  as  they  are  not  bound  to  acknowledge,  no  mas- 
ter to  what  extent  these  proceedings  may  have  gon6 :  That  the 
principle  of  the  decision  in  the  case  of  Smollet  went  that  length, 
since  there,  after  the  contraction  of  personal  debt  by  an  heir  of  en- 
tail, the  entail  was  registered ;  and  after  the  registration  the  estate 
was  brought  to  judicial  sale  by  the  creditors,  in  sjpite  of  the  fetters, 
on  the  principle  that,  in  respect  to  the  creditors,  the  entail  wais  as 
if  it  never  had  existed,  nor  any  thing  been  done  upon  it :  That  this 
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9  Feb.  1836.  principle  must  equally  apply  in  the  present  case  to  the  decfee  of 
^^^V^^    forfeiture,  or  any  other  proceedings  which  did  or  could  follow  on 
Rc^  and  Hu^  the  entail,  in  reference  to  creditors  who  contracted  while  the  eatail 
band  v.. Drum-  was  Still  unregistered. 
"**"  **  The  Court  pronounced  the  following  interlocutor: 

Judgment.  <  The  Lords  having  advised  the  revised  cases,  find,  that  the  depen* 

*  dence  of  the  conjoined  processes  of  declarator  of  irritancy  and  con* 
'  travention  against  Alexander  Ross,  and  the  interlocutor  or  alleged 
^  decree  founded  on,  do  not  bar  the  claims  of  the  defenders  against 

<  the  entailed  estate,  in  respect  of  debts  contracted  prior  to  the  date 

<  of  recording,  in  the  Register  of  Tailzies,  the  entail  of  the  estate  of 
'  Cromarty,  and  do  not  affect  the  decrees  of  constitution  and  adju- 

<  dication  in  favour  of  the  defenders ;  therefore  to  that  extent  sustain 
^  the  defences,  and  repel  the  reasons  of  reduction,  and  decern ;  and 
^  with  this  finding  remit  to  the  Lord  Ordinary  to  proceed  further  ia 

*  the  case.' 

Lord  Ordinarj,  Fullerton,  Act.  Dean  qfFae.  (Hope  J  Gntham  Bell,  Alu 

ITeay,  A.  Anderson,  Home  ff  Rote,  W.  S.  A,  ff  C*  Douglat,  W.  S.  Agents. 


D,  Clerk. 


C.  R. 


SECOND  DIVISION. 
No.  LXXXIV.    •  9th  February  1836. 

Miss  EUPHEMIA  KERR 

apainst 
ALEXANDER  COCHRAN  and  Others. 

Tailzie. — (Obligation  on  Substitutes  for  Provisions  Bf 
Entailer.) — {Sequel  of  the  casey  Ashkirk  Entail ;  see  vol.  x. 
p.  423.)  —  Foundy  that  Archibald  Cochran^  and  all  tike  heirs 
of  entail  substituted  to  him  by  the  deeds  of  entail  of  the  estates 
of  Ashkirkf  and  other  lands  in  their  order^  as  they  may  success 
sively  succeed  to^  and  obtain  possession  of  the  entailed  estates, 
are  bounds  as  a  condition  of  their  holding  the  entailed  estates,  and 
drawing  and  enjoying  the  rents  and  proceeds  thereof  according  to 
their  respective  rights  and  interests^  or  as  an  obligation  consequent 
thereupon,  to  satisfy  or  pay  the  provisions  made  and  granted  by 
Archibald  Cochran,  the  entailer,  by  his  general  settlements,  tvith 
interest,  in  so  far  as  not  satisfied  and  paid  before  the  succession  of 
such  heir* 
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The  cause  haying  been  remitted  to  the  Lord  Ordinary,  in  terms  of  9  Feb.  1836. 

the  interlocutor  of  10th  March  1835,  (F.  C.  vol.  x.  p.  423,)  his    ^"^v^^ 

Lordship  pronounced  the  following  interlocutor  and  note :  j^Ynd  Otha»- 

'  The  Lord  Ordinary  havinff  considered  the  record  as  closed  on  — — 
the  summons  and  defences,  and  the  interlocutor  of  the  Court,  and  ^^^  ][^^. 
haying  heard  parties'  procurators  on  the  remaining  point  in  the  locutor. 
eaose.  Finds  and  declares,  that  Archibald  Cochran,  and  all  the 
heirs  of  entail  substituted  to  him  by  the  deeds  of  entail  of  the  estates 
of  Ashkirk,  and  other  kinds  in  their  order,  as  they  may  successirely 
succeed  to,  and  obtain  possession  of,  the  entailed  estates,  are  bound 
and  obliged,  as  a  condition  of  their  holding  the  said  entailed  estates, 
and  drawing  and  enjoying  the  rents  and  proceeds  thereof,  accord- 
ing to  their  respectiye  rights  and  interests,  or  as  an  obligation  con- 
sequent thereupon,  to  satisfy  and  pay  the  provisions  or  bequests 
made  and  granted  by  Archibald  Cochran  the  entailer,  by  hijs  ge- 
neral settlements  to  and  in  favour  of  the  pursuer,  with  the  lawful 
interest  due  thereon,  in  so  far  as  the  same  may  not  have  been  satis- 
fied and  paid  before  the  succession  of  such  heir,  and  decerns  ac^ 
cordingly :  But  reserves  all  questions  as  to  the  effect  and  appli- 
cation of  this  finding  and  decemiture  in  regard  to  any  individual 
heir-substitute  who  may  succeed  to  the  said  estates  when  the  right 
of  succession  may  open  to  him  or  her :  Finds  no  expenses  due  to 
any  of  the  parties.' 
Note. — <  The  Lord  Ordinary  can  see  no  question  remaning  to  Koc*. 
be  determined  upon  this  record,  but  the  abstract  question  involved 
in  the  demand  of  a  declaratory  finding  and  decree,  that,  by  the 
legal  construction  of  the  entailer's  settlements,  an  obligation  is 
laid  on  all  the  heirs  of  entail  successively  to  pay  the  pursuer's  pro- 
visions, in  So  far  as  they  may  not  have  been  paid  before  the  suc- 
cession of  any  heir ;  and  to  that  only  be  has  directed  his  attention. 
*  The  Court  have  decided  that  the  provisions  cannot  be  made  tlie 
grounds  of  adjudications  against  the  entailed  estate.  The  Lord 
Ordinary  takes  that  judgment,  and  the  principles  of  it,  as  con- 
clusive against  the  first  point  in  this  declarator.  But  the  question 
as  to  the  personal  liability  of  all  the  heirs  in  their  order  is  left 
distinctly  and  expressly  open.  Neither  is  there  the  slightest  in- 
consistency between  the  finding  that  the  entailed  estate  cannot  be 
affected,  and  the  supposition  that  all  the  heirs  may  be  successively 
liable.  An  example  of  this  may  be  seen  in  this  very  deed  of  en- 
tail, ( Ap.  16,)  where  it  is  declared,  with  regard  to  the  provisions 
for  wives  and  children,  that  the  fee  of  the  estate  shall  not  be 
affected  for  them ;  but  at  the  same  time,  that  one-third  of  the  free 
rents,  <  and  the  persons  of  the  heirs  or  substitutes  in  fee  or  life- 

'  rent,'  &c.  and  all  other  estates  belonging  to  them,  shall  be  liable 
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Kerr  17.  Coch- 
ran and  Others. 

Note. 


to  execution  for  such  provuiona.  And  a.  question  precisely  of 
this  nature  occurred  in  the  case  of  Erskines  v.  The  Earl  of  Mar, 
July  7.  1829. 

^  The  question,  then,  is,  whether,  upon  a  sound  construction  of 
the  settlements  of  Archibald  Cochran,  an  obligation  was  laid  on 
all  the  heirs  of  entail  to  pay  the  provisions  made  by  those  settle- 
ments in  favour  of  the  pursuer,  and  other  persons  similarly  si- 
tuated ?  It  is  a  clear  principle,  which  was  fully  recognised  by  the 
Court  in  deciding  the  other  question,  that  all  the  deeds  of  settle- 
ment made  by  the  entailer  roust  be  considered  together.  Archi- 
bald Cochran  had  the  unlimited  command  of  all  his  property* 
He  executed  the  three  material  deeds, — the  deed  of  entail  of  Ash- 
kiiky  &c.,  the  entail  of  the  lands  in  the  county  of  Edinburgh,  and 
the  general  settlement,  on  the  same  day,  the  8d  August  1809* 
Tliese  deeds  bear  express  reference  to  one  another ;  at  least  the 
general  settlement  proceeds  upon  the  express  narrative  of  the  en- 
tail executed  at  the  same  time,  and  bears  the  most  pointed  refe- 
rence to  it  in  many  points.  The  entail,  from  the  nature  of  suck 
deeds,  is  made  in  a  perfectly  simple  form,  by  disponing  and  oblig- 
ing the  granter  to  resign  the  lands  for  new  infeftmeiit  to  himself 
in  liferent,  and  his  son  in  fee,  and  to  the  heirs  of  entail  meant  to 
be  called,  under  all  the  usual  conditions  of  a  strict  entail,  and  ^ith 
reserved  powers  to  the  heirs.  But  the  entailer  reserves  to  kim* 
self  full  power  to  alter  or  revoke  the  settlement,  or  to  sell,  alienate 
or  burden,  &c.  at  his  own  pleasure.  But  though  the  entail  is  thus 
simple  in  form,  there  can  be  no  doubt,  in  point  of  law,  that  it  was 
perfectly  competent  for  the  entailer,  by  any  deed  expressive  of 
his  will,  and  more  especially  by  a  deed  made  at  the  same  time,  to 
lay  upon  all  or  any  of  the  heirs  of  entail,  called  as-hi^  gratuitous 
donees,  and  that  either  primarily  or  subsidiarily,  any  obligations 
which  he  might  think  fit  to  impose ;  and  that  he  could  do  this 
while  the  fee  of  the  entailed  estate  was  preserved  entire,  is  equally 
clear. 

*  Archibald  Cochran  had  other  valuable  estates  and  property,  and 
he  designed  to  provide  for  the  payment  of  his  own  debts,  and  for 
the  comfort  of  the  younger  members  of  his  family.  With  this 
view,  he  executed  the  general  deed  of  settlement,  by  which  he 
conveys  that  property  to  his  son,  whom  failing,  to  the  other  per- 
soils  mentioned,  under  the  burden  of  payment  of  his  debts,  and 
under  the  burden  also  of  the  provisions  therein  expressed,  which 
were  afterwards  increased  by  the  two  codicils  of  later  dates.  It 
may  be  taken  to  be  quite  clear,  as  matter  of  intention,  that  the 
testator  meant  that  these  provisions  should,  in  the  first  instance^ 
be  paid  fron\  the  property  conveyed  by  this  general  s^ttlepient, 
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and  by  the  party  who  might  obtain  possession  thereof.     By  the  9  TA.  1896. 
judgment  of  the  Court)  it  must  be  taken  as  settled  also,  that  he  in-    ^"^V^ 
tended  to  preserve  the  fee  of  the  estate  untouched ;  and. by  some  ^^^^j^  oSm. 
words  which  occur  in  the  important  clause  on  page  siXf  it  may  be 
assumed  that  he  believed  the  separate  property  to  be  nearly  suf* 
fident  for  answering  all  those  burdens. 

<  Bat  the  testator  may  be  presumed  to  have  foreseen  that  the 
provisions  might  not  be  jMud  by  his  immediate  heir  taking  the 
whole  property.  By  many  accidents,  the  unentailed  estate  and- 
effects  might  not  at  his  death  be  suflScient,  or  even  nearly  suflS- 
cient.  He  might  suffer  losses,  or  he  might  have  miscalculated  the 
value  of  such  property,  as  many  other  testators  have  done.  His 
immediate  heir  might  be  of  an  improvident  character,  and  the  ef- 
fects in  his  own  hands  might  be  spent  or  carried  off  by  his  own 
creditors,  before  his  near  relations,  naturally  more  abstinent^  could 
render  their  debts  effectual ;  and  he  might  die  at  an  early  period, 
leaving  his  affairs  in  embarrassmeiit,  and  the  other  members  of  the 
fisiknily  exposed  to  the  utihost  difficulty^  or  placed  in  an  impossi- 
bility of  recovering  their  provisioiis  from  his  estate.  However 
fixed,  therefore,  the  testator's  intention  and  belief  might  be,  that 
the  provisions  should  be  paid  by  his  first  heir,  and  that  out  of  the 
separate  funch  conveyed,  nothing  can  be  more  probable  or  rational 
than  that  he  should  not  intend  to  leave  his  otli'er  children  to  de- 
pend absolutely  on  that  probability,  or  that  he  should  provide  that 
the  obligation  for  their  provisions  should  attach  to  all  the  heirs  of 
entail  snceessively.  The  question  is,  whether  he  has  expressed 
^  hw  intention  to  this  effect  or  not 

^  This  depends  mdinly  on  the  clause  on  page  six  of  the  general 

<  settlement     The  clause  is  preceded  by  the  mention  of  a  parti'* 
^  cnlar  provision,  and  a  restriction  of  it     But  notwithstanding  this, 

*  it  is  plainly  substantive  and  declaratory  as  to  all  the  provisions. 
'  It  is  out  of  all  question  for  any  court  to  hold  so  pointed  a  clause 

<  pro  non  scripto.     It  must  receive  effect  according  to  the  true 

*  meaning  expressed  in  it,  as  well  as  the  Court  can  find  that  mean- 

<  ing.     And  though  there  may  be  some  confusion  in  the  form  of 

<  it,  the  Lord  Ordinary  is  of  opinion  that  it  does  explicitly  declare 

<  the  testator's  understanding  and  intention,  that  every  heir  of  en- 

*  tail  accepting  of  the  entailed  estate^  whether  succeeding  to  any  other 

<  property  or  not,  should  be  bound  to  satisfy  every  debt,  obligation, 
'  pravinon,  or  bequest  created  or  contracted  by  the  testator,  or  incum- 

<  bent  on  him^  so  that  the  same  should  cease  to  exist.    It  is  introduced 

*  by  a  declaration^  that  whereas  the  fee-simple  of  the  estate  given 

*  to  his  Mn  might  be  ^  nearly  adequate'  to  the  special  burdens,  &c« 

*  as  wbll  as  the  rebtricted  provision  immediately  before  alluded  to, 
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therefore,  &c.     Now,  it  is  justljr  argued  that  this  expression,* 

<  nearly  adequate,'  necessarily  implies  that  the  testator  had  it  in  his 
mind  that  thejr  might  not  be  quite  adequate.  But  if  he  was  look- 
ing at  that  possibility,  the  conclusion  is  inevitable,  if  there  are 
words  following  of  sufficient  force,  that  the  very  thing  he  intend- 
ed  by  the  clause  was  to  declare  a  general  and  ultimate  liability  of 
all  the  heirs  of  entail,  so  as  to  secure  the  full  payment  of  the  pro- 
visions in  all  events;  and  if  he  intended  this  generally,  it  wiU  be 
very  difficult  to  limit  the  obligation. 

<  Upon  that  narrative  what  does  he  declare?  <  Therefore  my  said 
^  son,  by  accepting  hereof,  or  my  entailed  estates^  IK  TEavs  os  the 

<  SETTLEMENTS   THEREOF,    AND  THE  HEIRS   SUCCEEDING  TO   HIM 

^  THEREIN,  Stand  pledged  and  engaged,  as  aforesaid,  to  satisfy  and 

<  procure  discharges  and  extinctions  of  every  debt  and  obligation, 

*  provision  and  beqtiest  of  every  description^  created  or  contracted  iy, 
'  or  incumbent  on  me,  and  that  in  such  habile,  proper,  and  effec- 
^  tual  manner  as  that  ike  same  shall  hereafter  cease  to  exists  or  afford 

<  action  and  execution  against  my  entailed  estates.'  From  the  last 
words,  an  implication  was  deduced,  that  he  meant  his  entailed 
estates  to  be  liable.  But  the  Court  have  held  that  such  an  tm- 
plicaHon  is  not  warranted  or  is  not  sufficient,  there  being  no  direct 
declaration  that  the  entailed  estates  should  be  liable  to  be  attach* 
ed  for  the  provisions,  or  for  any  thing  but  debts  which  by  law  af- 
fected them.  But  this  is  not  the  state  of  the  question  as  to  the 
liability  of  the  heirs  of  entail.  As  to  them^  there  is  a  direct  declara^ 
tion  of  an  obligation  imposed ;  and  the  Lord  Ordinary  cannot  con- 
strue the  clause  otherwise  than  that  they  were  all  to  be  liable  gene- 
rally, by  their  acceptance  of  the  entailed  estate^  for  the  provisiona  and 
bequests,  as  well  as  for  debts.  It  is  plainly  said,  that  the  testator^s 
son,  either  by  <  accepting  hereof^  or  by  accepting  of  ^  my  entailed 

^  estates  in  terms  of  the  settlements  thereof,'  shall  be  so  liable,  the 
obligation  being  created  by  either  fact.  Then  the  words  are  add- 
ed, *  and  the  heirs  succeeding  to  him  tiieretn^*  plainly  desig^ting  the 
heirs  succeeding  to  him  in  the  entailed  estate.  And  the  clause 
bears,  that  all  these  heirs  ^  stand  pledged  and  engaged  as  aforesaid 

*  to  satisfy/  &c.     The  defender  insists  much  on  the  words  ^  as 

*  aforesaid,'  as  if  they  so  qualified  the  clause  as  to  make  it  import 
no  more  than  a  repetition  of  the  obligation  previously  laid  on  the 
disponees  of  the  general  settlement.  But  this  will  not  do.  Why 
introduce  the  entailed  estate — the  settlement  of  the  entailed  estate^^ 
'  the  heirs  succeeding  to  him  (A.  Cochran)  therein?'  There  must 
have  been  a  definite  meaning  in  this.  They  are  declared  to  stand 
pledged  and  engaged;  and  this  cannot  be  extinguished  by  the 
words  *  as  aforesaid.'  The  Lord  Ordinary  reads  these  words  very 
differently.     In  so  far  as  they  may  have  been  meant  to  have  any 
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particular  force,  this  seems  to  be  the  import :  ^  In  the  same  man*^  9  Feb.  1S36.' 
ner  as  I  have  already  declared,  that  the  disponees  in  this  settle""     ^'"^v^^ 
ment,  by  accepting  thereof,  shall  be  subject  to  the  burdens,  so  I  ^^^^^  othere. 
now  declare  that  my  son,  either  by  accepting  it,  or  by  accepting 
the  entailed  estate^  and  alsoall  the  heirs  succeeding  to  him^  shall  stand 
'  pledged  and  engaged,'  &c«     It  is  the  declaration  of  what  the 
testator  meant  and  understood  to  be  the  engagements  jof  all  his 
heirs^  whether  under  one  deed  or  under  another. 

<  This  is  the  view  which  the  Lord  Ordinary  takes  of  the  clause,- 
and  he  sees  nothing  in  any  other  part  of  the  deed  which  can  take 
away  what  appears  to  him  to  be  the  only  construction  of  which 
the  clause  will  admit,  giving  effect  to  every  word  of  it.  The 
testator  probably  thought  that  the  burden  would  be  very  lights  which 
may  be  the  meaning  of  the  narrative.  But  that  will  not  alter 
the  legal  effect  of  the  obligation  expressly  created.  The  Lord 
Ordinary  will  only  further  observe,  that,  though  the  case  of  Mac- 
donald,  May  29.  1832,  may  not  be  precisely  of  the  same  kind, 
the  judgment  which  laid  the  provisions  on  the  succeeding  heirs 
of  entail,  without  re/i^/* against  the  executors  of  the  first  heir,  is* 
in  his  opinion,  much  stronger  than  any  thing  that  is  called  for  in 
the  present  case. 

'  The  counsel  of  the  defender  ui^ed  very  anxiously  on  the  Lord 
Ordinary  an  argument  to  shew  that  the  pursuer  was  barred  from 
insisting  in  this  action,  in  consequence  of  her  not  having  duly 
proceeded  against  the  unentailed  estate,  and  discussed  the  estate 
of  Archibald  Cochran ;  and  it  was  confidently  stated  that  the  pro- 
visions constituted  real  burdens  on  the  unentailed  estate,  and  that 
this  was  even  admitted  by  the  trustee  in  his  defences  in  this  cause. 
The  Lord  Ordinary  has  not  neglected  that  argument ;  but  he 
thinks  that  there  is  no  such  question  before  him,  and  that,  so  far 
as  there  are  data  on  which  he  could  judge,  it  is  not  sound  to  the 
effect  which  must  be  maintained,  !«/,  There  is  no  such  plea  in 
this  record,  the  pleas  stated  in  the  defences  being  confined  to  the 
C9iistruction  of  the  deeds  of  settlement.  2£f,  The  Lord  Ordinary 
does  not  find  that  the  Court  decided  on  any  such  ground,  when 
they  found  the  estate  not  liable.  3d,  The  conclusion  of  the  sum- 
mons is  merely  declaratory,  and  is  not  at  all  affected  by  such  a 
plea,  which  must  first  assume  that  the  obligation  was  laid  on  all 
the  heirs  of  entail.  The  effect  of  this  otherwise  is  not  within  this 
declarator.  4/A,  So  far  as  the  Lord  Ordinary  can  judge,  it  rather 
appears  that  the  pursuer  did  claim  a  preference  in  the  ranking 
with  Archibald's  creditors,  and  that  the  claim  was  disallowed  by 
a  judgment  of  the  Court.  But  the  point  not  being  raised  in  the 
record,  and  the  facts  not  being  distinctly  brought  out,  he  may  be 
n  in  this.     But,  bth^  If  he  were  to  judge  of  a  question 
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9  Feb.  1836.  *  not  raised,  and  which  cannot  be  decided,  he  should  be  indihed  to 

^*V^     '  think,  aa  at  present  advised,  that  the  provisions  were  not  nuuie 

nnand  Others/  '^^^  burdcDS  on  the  nneDtailed  estates,  and  that  what  is  supposed 

^  to  be  an  admission  of  it  is  not  an  admission  of  any  soch  thing. 

<  The  estates  were  indeed  conveyed  nruter  the  burden  of  the  debts 

<  and  provisions,  and  the  precept  of  sasine  is  also  under  the  burden 
*  of  them.     But  the  question  of  real  burden  depends  on  other  con- 

<  siderations.  The  trustee's  plea  is  upon  mora  simply.  Yet  6ven 
^  he  does  hot  state  either  this  or  the  other  point  in  the  pleas  sub- 
^  joined  to  his  defences.     The  reverse  of  the  assumed  admission 

<  seems  to  be  stated  in  his  minuted 


Opinion  of 
Court. 


Judgment. 


Arc  hibald  Cochran  reclaimed^  and  pleaded  an  exemption  of  lia* 
bility,  on  the  ground  of  the  pursuer's  mora  in  mtdung  her  provi* 
sions  effectual.     Miss  Kerr  also  reclaimed^  craving  ei|)eilses* 

The  Court  held,  that,  under  the  reservation  in  the  interlocutor, 
it  would  be  open  for  the  defender  and  any  other  substitute  heirs  to 
plead  all  specific  objections  to  their  being  held  individually  liable 
for  these  legacies. 

Reclaiming  note  refused.     No  expenses  found  due. 

Lord  Ordinary,  Moncreif.  Act.  Rutkerfurd,  Itwry.  Alt.  Dean  ofFacm 

(Hope,)  MUne.       James  Malcolm,  S.  S.  C.   JF.  H.  Sands,  W.  S.  AgenU.         R, 
Clerk. 

R. 
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lUh  February  1836. 


CHARLES  ELPHINSTON,  Petitioner. 


Poor's  Roll. — Act  of  Sederunt,  16th  June  1619. — (Certi- 
ficate OF  PovERiT.) — A  certificate  of  poverty ^  signed  by  Hie 
Minister  and  Elders  of  a  Relief  Congregation^  found  insufficient. 

In  this  case  a  petition  was  presented  for  the  benefit  of  the  Poor's 
Roll,  and  a  certificate  of  poverty  was  lodged,  signed  by  the  Mini- 
ster and  Elders  of  a  Relief  Congregation.  The  Court  refused  the  pe- 
tition as  incompetent,  on  the  ground  that  the  act  required  a  certi- 
ficate under  the  hands  of  the  minister  and  two  elders  of  the  parish 
where  the  petitioner  resides. 

S.  Clerk. 

C  R. 
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No.  LXXXVL  12t&  FOrmry  1836* 

JOHN  CHRISTIE 

against 
JOHN  HARLEY. 

PaoQF. — (Onus  |»robandi.) — Bill  of  Exchange, — Apartyhav^ 

ing  charged  on  a  bill  to  which  he  had  acquired  right  from  the  sus" 

pendeTy  upon  a  transaction  in  which  he  had  retained  more  than  the 

legtd  discount ;  and  the  charger  alleging  that  he  Iiad  retained  tite 

differenQCf  as  the  price  of  certain  articles  which  he  had  purchased 

fir  the  suspender  on  his  employment ;  whilst  the  suspender  denied 

this  statement^  and  alleged  that  the  sum  thus  retained  was  a  premium 

fir  guararUeeing  the  solvency  of  the  acceptors  of  the  bill ;-— founds 

.  tiiat  the  onus  of  proving  the  cause  of  retention  lay  on  the  charger^ 

and  that  the  suspender  was  not  bound  to  disprove  the  alleged  cause  of 

reiention. 

In  May  183%  John  Christie,  the  suspender,  applied  to  John  Har-  Namtite. 
ley,  thq  pfiar^^r,  to  discount  two  bills,  one  for  L.80,  and  the  other 
for.  Li.90»    The  first  of  these  was  discounted  by  the  charger  at  the 
usp^l  r^te ;  but  from  the  second,  L.8>  7s.  was  kept  back,  being 
L.6 :  19 :  10  more  thap  the  legal  rate  of  discount. 

Th^  acceptors  of  the  latter  bill  having  become  bankrupt,  the 
charger,  whp  had  retired  it,  on  its  being  protested  by  the  National 
Bank,  to  which  he  had  transferred  it,  gave  the  suspender  a  charge 
of  horning  for  payment  of  the  said  bill,  and  subsequently  advertised 
a  sale  of  his  eQep(s. 

The  3i|8pQnd^r  thereupon  brought  a  bill  of  suspension  and  in- 
terdict, which  was  passed.  In  the  reasons  of  suspension,  he  al- 
leged that  the  charger  was  in  the  custom  of  guaranteeing,  at  a 
certain  rate,  the  solvency  of  acceptors  of  bills ;  and  pleaded,  that 
as  the  sum  retained  out  of  the  L.90  bill,  over  and  above  the  legal 
discount,  was  retained  on  the  unde.rft^inding  by  both  parties  th^t 
it  was  a  premium  for  guaranteeing  the  solvency  of  the  acceptors,  it 
was  incompetent  for  the  charger  to  claim  payment  of  the  bill  from 
him,  the  suspender ;  and  alternatively,  if  Uiat  arrangement  was  de- 
nied, then  he  pleaded  that  the  bill  could  not  be  sued  upon  by  the 
charger,  in  respect  he  obtained  it  by  a  usurious  transaction. 

The  charger  denied  that  he  was  in  the  custom  of  g^ran teeing  bills, 
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12  Feb.  1830.  or  that  he  gnaranteed  the  solvency  of  the  acceptors  of  the  one  in 
question,  and  alleged,  that  he  advanced  tlie  money  merely  on  the 
security  of  the  bill ;  and  that  the  sum  retained  above  the  legal  dis* 
count  was  the  price  of  some  herrings,  butter,  and  a  pair  of  boots, 
which,  at  break&st  one  day,  the  suspender  had  commissioned  him  to 
buy  for  him.  In  his  answers,  he  relinquished  his  claim  to  the  ex- 
tent of  L.6 :  9 : 4,  and  pleaded,  tliat  being  a  bona  fide  onerous  holder 
of  the  bill  charged  on,  the  letters  ought  to  be  found  orderly  pro- 
ceeded to  the  extent  as  thus  restricted. 

The  Lord  Ordinary  pronounced  the  following  interlocutor: — 

*  The  Lord  Ordinary  having  heard  counsel  for  the  parties,  in  re- 

*  spect  it  is  denied  by  the  suspender  that  the  sum  retained  by  the 

<  charger,  over  and  above  the  legal  rate  of  interest  on  the  bill  in 

*  question  discounted  by  him,  was  retained  for  the  purposes  set 

<  forth  in  the  record,  allows  the  charger  a  proof  of  his  allegations 

*  on  that  point,  and  to  the  suspender  a  conjunct  probation;  grants 

*  commission  to  to  take 
'*  depositions  of  the  witnesses  and  havers,  and  grants  diligence/ 


Charger*! 


Suspender's 
FieaB. 


The  charger  reclaimed^  and  pleaded — That  this  interlocutor  was 
erroneous,  in  as  much  as  it  threw  the  onus  of  proof  on  him  instead 
of  the  suspender :  That  he  was  ready  to  take  payment  of  the  bill, 
under  deduction  of  the  sum  in  dispute,  and  he  had  restricted  his 
claim  accordingly : — an  offer  to  which  the  suspender  would  not  ac- 
cede, but  refused  to  pay  any  thing,  and  called  upon  him,  the  charger, 
to  prove  bis  statement :  That  this  was  unreasonable ;  for  afcer  the 
charger  had  thus  restricted  his  claim,  it  surely  lay  on  the  suspender 
to  prove  why  he  should  not  pay  the  rest  of  the  bill :  That  it  might 
be  impossible  to  prove  his,  the  charger's,  alleged  reason  for  the  re- 
tention, as  the  order  had  been  given  in  private. 

The  suspender  answered — That  as  the  charger  had  discounted  the 
bill,  and  admitted  the  retention  of  a  sum  greater  than  the  legal  dis- 
count, the  onus  proband!  lay  upon  him;  L  BeWs  Com.  3 10. 


Judgment.  The  Court  adhered^  with  expenses* 


Lord  Ordinary,  Corekoiue.       Act.  Sol.-Gen,  (Cuninghatne,)  D.  MUne.        Alt.  Dean 
o/Fac.  (Hope,)  A.  M'NeiU.  James  MarthaU,  S.S.a  and  C,  F.  Dwidsm, 

W.S.  Agents.        B.  Clerk. 
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SECOND  DIVISION. 

No.  LXXXVIL  IStft  Ftiruttry  1836. 

JAMES  FAIRLIE 
ctgainst 

DANIEL  M^GOWN. 

Abbitkation.  —  (Judicial  Reference.)  —  Process.  —  (Ex- 
PBNSE&) — The  parties  to  mi  action  having^  on  tfie  dap  of  trials  and 
in  presence  of  the  Courts  by  mntual  minute  signed  by  tkem^  siAnut^ 
ted  *  the  whole  cause*  to  the  determination  of  a  t/Urd party  ;  and 
the  referee  having  decerned  in  the  pmrsuer's  favour  for  a  certain 
sumf  and  also  decerned  generaUp  for  expenses^  of  which  he  ap'^ 
pointsd  an  accomd  to  be  given  in  to  the  Auditor  of  Courts  that  he 
might  report  to  the  Court  an  the  said  expensesy^faundi  upon  the 
objection  of  the  defender^  (1.)  T/uU  this  was  a  judicial  reference  of 
the  whale  cauae^  ami  thai  the  Court  was  entitkd  to  interpcne  its 
authority  to  the  award  of  the  referee.  (2.)  Thai  the  pursuer  was 
entiikdf  under  the  reference  and  tiie  award  of  the  referee^  confirmed 
by  the  Court,  to  the  expenses  of  the  reference^  as  well  as  those  i$h 
curred  previous  to  the  date  ofOke  reference. 

Process. — (Counsel^s  Fees.) — Question  as  to  fees  paid  to  counsel 
atten€ti»g  examination  of  havers  previous  to  trial.  Fee  allowed  in 
Ae  present  instance. 

This  wsa  an  action  at  Mr  Fairlie's  isstafice,  for  himself  and  the  Narrative. 
other  executors  of  the  deceased  John  Fsirlie,  writer  and  accountant 
in  Edinbai^ln  for  payment  of  L.?!,  10s.,  or  such  other  sum  as 
-shoold  be  foand  to  be  a  fair  remuneration  to  the  deceased  as  an  ac- 
countant, for  preparing  a  report  or  state  of  accounts,  on  the  em- 
ployment of  the  defender,  for  the  parpose  of  being  lodged  in  a  pro- 
cess of  count  and  reckoning,  to  which  the  defender,  M'Gown,  was 
a  party. 

In  defence  againrt  tliis  action,  the  defender  denied  tlie  employ- 
ment of  John  Fairlie  as  an  accountant  doing  business  on  his  own 
account,  and  arerred,  that  the  state  was  prepared  by  the  defender 
himself,  wio  is  a  S.  S.  C,  and  that  Fairlie  had  nothing  to  do  with 
the  preparation  of  the  state,  except  as  a  te^nporary  derk  of  the  de- 
fender. 

The  Lord  Ordinary,  after  hearing  parties  on  the  closed  record, 
-appointed  the  cause  to  be  tried  before  a  Jucy^  on  the  following 
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Fairiie  ». 
M*Gown. 

Narrative. 


13  Feb.  1836.  issue :  <  Whether,  in  the  course  of  the  year  1818,  the  defender  em- 

<  ployed  the  said  John  Fairiie  as  an  accountant,  upon  his  own  ac- 

*  count,  to  prepare  and  make  out  the  state  of  accounts,  No.  10.  of 

*  process ;  and  whether  the  said  John  Fairiie,  acting  as  aforesaid, 

<  prepared  or  made  out  the  said  state ;  and  whether  the  defender  is 

<  indebted  and  resting  owing  to  the  pursuer  in  the  sum  of  L.7 1,  lOs., 
f  or  any  part  thereof,  with  interest  thereon,  on  account  of  the  said 

*  business  ? ' 
The  cause  was  put  down  for  trial,  and  the  parties  were  in  Court, 

ready  to  proceed  on  the  day  fixed,  when  they  agreed,  in  conse* 
qnence  of  the  indisposition  of  the  presiding  Judge,  to  enter  into  a 
judicial  reference,  by  the  following  minute,  which  was  written  by 
one  of  the  counsel,  and  signed  by  the  parties : 

<  The  parties  agree  to  refer  the  whole  cause  to  Alexander  Dou- 

<  glas,  W.  S.  as  judicial  referee. 

(Signed)     *  James  Fairlie., 

<  Dan.  M*Gown.' 


This  took  place  in  presence  of  the  presiding  Judge ;  but  no  in- 
terlocutor or  order  of  Court  was  pronounced. 

The  reference  was  accepted  by  Mr  Douglas,  before  whom  a  long 
proof  was  led,  and  counsel  heard  thereon,  after  which  he  pronoun- 
ced the  following  award:  ^  Edinburgh^  \^th  November  1835.     I, 

*  Alexander  Douglas,  writer  to  the  signet,  having  accepted  of  the 

*  above  judicial  reference,  and  having,  in  presence  of  the  parties, 
^  their  counsel  and  agents,  taken  proof  viva  voce  on  the  part  of  the 

<  pursuer,  and  also  on  the  part  of  the  defender,  and  having  consi- 
«  dered  the  same,  and  documents  produced  by  both  parties  in  sup- 

<  port  of  their  respective  averments,  issue  and  whole  process,  and 

<  having  heard  counsel  fully  tliereon,  and  having  God  and  a  good 

<  conscience  before  my  eyes,  find,  that  in  the  year  1818,  the  de- 

<  fender  employed  the  late  John  Fairiie,  the  pursuer's  brother,  as 
^  an  accountant,  upon  his  own  account,  to  prepare  and  make  out 

<  the  state  of  accounts,  No.  10.  of  process,  and  that  the  said  John 

<  Fairiie,  acting  as  aforesaid,  prepared  and  made  out  the  said  state, 
'  and  that  the  defender,  Daniel  M 'Gown,  is  indebted,  and  resting 

<  and  owing  the  pursuer,  James  Fairiie,  one  of  the  nearest  of  kin 

<  of  the  said  John  Fairiie,  and  acting  for  the  nearest  of  kin  of  the 
'  said  John  Fairiie,  in  the  sum  of  L.40  sterling,  with  interest  from 

-  <  the  Idth  day  of  November  1832,  on  account  of  the  said  business, 

*  the  pursuer  confirming  before  extract:  Finds  the  defender,  Daniel 

<  M'Gown,  liable  in  expenses  to  the  pursuer,  James  Fairiie,  with 

<  exception  of  the  expense  incurred  in  consequence  of  the  pursuer's 

*  title  not  having  been  originally  produced;  allows  an  account  tliere- 


No.  87.  COURT  OF  SESSION.  387 

<  of  to  be  given  in,  and  when  lodged,  remits  to  the  Auditor  to  tax  13  Feb.  1836. 
*  the  same,  and  thereafter  to  report  to  the  Court,  with  these  find-    '^T^^^ 

<  ings,  so  that  decreet  may  be  interponed  in  terms  hereof*  m^GowiL 

*  Alex.  Douglas.' 

« 

Under  the  remit  contained  in  the  referee's  award,  the  Auditor 
proceeded  to  tax  the  account  of  expenses,  in  which  the  pursuer's 
agent  included  the  expense  incurred  under  the  reference.  At  the 
auditing,  the  defender  put  in  a  written  minute,  objecting  to  the 
power  of  the  referee  to  award  expenses,  at  all  events  the  expense 
incurred  under  the  reference.  This  objection  was  reserved  by  the 
Auditor  to  be  disposed  of  by  the  Court. 

The  Auditor's  report  having  been  moved  in  Court,  and  also  a 
motion  made,  that  the  Court  interpone  its  authority  to  the  award  of 
the  judicial  referee,  to  repel  the  reserved  objection,,  and  decern  in 
terms  of  the  Auditor's  report  on  the  whole  expense, 

Thomson^  for  defenders,  objected  to  the  powers  of  the  referee  to  Defenden* 
decern  for  that  part  of  the  expenses  incurred  during  the  proceed-  ^^®*^ 
ings  in  the  reference.  A  reference  of  the  whole  cause  might  have 
entitled  Mr  Douglas  to  pronounce  an  award,  and  also  to  dispose  of 
the  question  of  expenses  incurred  previously  to  the  reference,  but 
not  farther.  But  here  he  had  decerned,  not  only  for  the  expenses 
in  the  cause,  but  also  those  incurred  in  the  submission  or  reference. 
The  case  of  Berry,  15th  Dec.  1827,  6.  Sh.  256,  was  an  authority 
in  the  pursuer's  favour,  that  an  arbiter  has  power  to  award  expenses, 
without  any  special  clause  to  that  effect  in  the  submission.  But 
Lord  Fullerton  had  lately  pronounced  a  contrary  decision,  not  car- 
ried to  the  Inner- House ;  and  in  an  English  case,  Firth  v.  Robin- 
son, in  1.  Bam.  and  Cress,  277,  this  point  occurred,  an  arbitrator 
appointed  by  the  Court  having  awarded  the  expenses  in  the  cause, 
as  well  as  those  in  the  arbitration,  the  Court  of  King's  Bench  re- 
fused to  sanction  the  award.  Therefore^  (1.)  The  Court  could  not 
now  interpone  its  authority,  as  the  cause  had  been  taken  out  of 
Court  not  by  a  judicial  reference;  and,  (2.)  Expenses  of  reference 
ought  not  to  have  been  decerned  for. 

McNeill — As  to  the  interponing  of  the  authority  of  the  Court,  it  Pursuer** 
is  clear  that  this  was  a  judicial  reference,  or  a  reference  of  the  whole  ^'^^ 
cause  to  a  referee,  made  in  presence  of,  and  with  the  knowledge 
and  sanction  of  the  Court.  While  the  proceedings  were  before  Mr 
Douglas  he  was  judicial  referee,  acting  in  place  of  the  Court  and 
Jury.  As  to  expenses,  a  reference  of  the  whole  cause  sanctioned 
the  finding;  and  Berry's  case  was  confessedly  an  authority,  against 
which  no  case  decided  in  this  Court  could  be  brought.     As  to  the 
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13  Feb.  1896.  English  case  referred  to,  the  law  of  arbitration  was  so  difierent  in 
7**V*^'^    England,  that  the  Coart  here  could  scarcely  venture  to  look  upon 
M<Gbim.        ^^^  <^^6  ^  &  precedent  in  favour  of  either  party. 


Opinion  of 
Court. 


Lord  JuBtice-Ckrk. — I  think  it  would  be  a  dangerous  precedent 
not  to  interpone  the  authority  of  the  Court  to  this  award ;  for,  after 
this  cause  had  been  put  down  for  trial,  the  cause  called  on,  and 
parties  ready  to  proceed,  they  agreed,  in  the  presence  of  the  Courts 
to  refer  the  whole  cause  to  Mr  Douglas.  The  minute  was  writ- 
ten by  the  counsel  for  one  of  the  parties,  and  signed  in  Court  by 
the  parties  themselves.  I  am  therefore  for  interponing  the  autho- 
rity of  the  Court  to  what  has  been  done  under  the  sanction  of  a  re- 
ference made  in  a  cause  depending  before  it. 

As  to  the  expenses,  it  is  all  one  whether  the  teferee  or  (he  Coart 
awarded  these.  A  sum  has  been  found  due,  and  it  followed  that 
the  pursuer  should  also  get  the  expenses  fairly  incurred  in  obtauf- 
ing  that  decree.  Mr  Douglas  has  done  his  duty  in  pronouncing 
this  award,  and  we  should  give  effect  to  it 

Lord  Glenlee, — There  is  in  point  of  fact  no  decree  for  any  sum 
of  expenses  by  the  referee :  there  is  merely  a  finding  of  expenses^ 
atid  a  remit  to  the  Anditor  to  report  to  the  Court.  There  was 
liete  a  reference  to  a  party  as  judicial  referee,  one  of  the  neces- 
sary conditions  of  which  reference  was,  that  the  party  found  to  be 
in  the  right  shouM  get  his  expenses.  The  object  of  the  reference 
was  to  save  trouble,  and,  if  possible,  delay  and  expense.  The  ar- 
biter, in  plain  obedience  to  the  precise  terms  of  the  reference,  in*- 
stead  of  decerning  for  a  particular  sum  of  expense,  remits  to  the 
Auditor  to  report  to  the  Court.     This  is  the  true  question. 

Lord  Meadotcbank. — I  think  the  fair  intention  of  the  parties  was 
that  this  should  be  a  judicial  reference.  As  to  the  expenses,  I  also 
concur.  There  is  another  case  in  point,  Banks  t^.  Smith,  15th  Jaoe 
ia30. 

Lord  Medwyn, — I  agree.  As  to  the  law  of  arbitration  in  Eng- 
land, I  am  jealous  of  any  reference  to  the  law  on  that  subject  there. 
A  judicial  reference  does  not  take  the  matter  out  of  Court. 
As  to  the  minute  not  being  signed  by  the  Judge,  the  Judge  does 
not,  by  signing,  interpone  the  authority  of  the  Court ;  he  merely 
verifies  the  fact  of  the  reference.  There  is  no  doubt  here  of  the 
reference.  Mr  Douglas  himself  views  it  as  a  judicial  reference,  for 
the  award,  sets  out  thus  :  ^  I,  A.  D.  having  accepted  of  the  above 
<  judicial  reference,'  and  goes  on  to  find  what  verdict  ought  to  have 
been  pronounced,  finds  expenses  due,  and  remits  to  the  Auditor  to 
report  The  parties  come  before  us  to  have  these  findings  applied^ 
I  have  no  difficulty  in  holding  that  the  Court  must  interpone  its 
'authority. 
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The  Auditor  having  disallowed  a  fee  to  the  pursuer's  counsel  for  13  Feb.  1836. 
attending  an  esamination  of  havers  previous  to  t]ie  trial)  in  which    ^^"^V^ 
he  was  occupied  part  of  two  days^  besides  arguing  the  matters  in  ^^«g^^d. 
dispute  before  the  Commissioner,  •;— ;- 

McNeill  objected  to  the  report.     No  stage  of  the  process  was  ^Sittslrs  Fee. 
more  important,  and  the  party  had  a  material  interest  in  being  duly 
advised  in  this  part  of  the  proceedings. 

The  Court  thought  the  Auditor  should  report  specially  upon  this 
point 

The  following  interlocutor  was  pronounced : 

Edinburgh^  Wth  February  1836. — <  The  Lords  having  consi- 
^  dered  the  award  of  Alexander  Douglas,  W.  S.  the  judicial  refe- 
^  ree»  interpone  their  authority  thereto,  and  in  terms  thereof  de- 

<  cem  against  Daniel  M^Gown,  defender,  for  payment  to  James 

<  Fairlie,  pursuer,  one^the  nearestof  kinof  John  Fairlie,  deceased, 
^  and  acting  for  the  other  nearest  of  kin  of  the  said  John  Fairlie,  of 

<  the  sum  of  L.40  sterling,  with  interest  from  the  13th  November 
^1832,  the  pursuer  confirming  before  extract;  supersede  consi- 
^  derutiou  of  the  Auditor's  report  on  the  account  of  expenses,  until 

*  the  Auditor  reports  specially  to  the  Court  on  the  objection  stated 

<  by  the  pursuer  against  his  taxing  off  the  fee  to  counsel  for  at- 

<  tending  at  the  examination  of  havers.' 

In  obedience  to  this  remits  the  Auditor  returned  the  following 
report : 

JEdivburgh^  l^th  February  1836. — *  In  terms  of  the  above  inter- 
^  locutor,  Uie  Auditor  humbly  reports,  that  the  reason  for  taxing  off 
c  tbe  fee  to  counsel  for  attending  at  the  examination  of  havers  is, 

*  that,  by  the  practice  of  the  Court  for  a  great  many  years,  fees  to 

<  counsel  have  not  been  allowed  for  attending  the  examination  of 

*  havers,  except  in  such  cases  as,  from  some  particular  circumstances^ 

<  the  presence  of  counsel  may  have  been  necessary.     Few  of  such 

<  cases  occur,  and  it  did  not  appear  to  the  Auditor,  that,  in  the  pre- 

<  sent  instance,  there  was  any  ground  for  a  departure  from  the  or- 
^  dinary  rule.' 

The  report  of  the  Auditor  was  this  day  moved,  when  the  Court 
sustained  the  fee  in  this  case,  Lord  Meadowbank  at  the  same  time 
being  inclined  to  hold  as  a  general  rule,  that  the  attendance  of 
counsel  being  necessary  at  so  important  a  stage  iq  the  preparation 
of  the  cause,  fees  for  such  attendance  ought  to  be  sanctioned. 

Edinburgh^  Id/A  February  1 836. — ^  The  Lords  having  resumed  Judgment. 
'  consideration  of  this  account  of  expenses,  with  the  Auditor's  re* 

<  ports  thereon,  of  18th  December  last  and  of  the  12th  day 

*  February  instant,  In  respect  of  the  circumstances  of  the  case,  sus- 

<  tain  the  objection  stated  on  the  part  of  the  pursuer,  and  decern 
^ior  payment  of  the  sum  of  L.227y  15s.  with  the  expenses  of  e$- 
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13  Feb.  1836.  <  tract ;  find  the  pursuer  entitled  to  the  expenses  incurred  by  him 
^^^v^*^    *  in  the  discussion  relative  to  this  account  of  expenses,  and  appoint 
M'Oown.        ^  ^"  account  thereof  to  be  lodged,  and  remit  to  the  Auditor  to  tax 
*  the  same  and  report.' 

4ct  M*Neiti  and  Wilton.         Alt  J)ean  ofFac,  (Hope,)  and  R.  Thornton,        Tkot^ 
JBaiUie,  S.S.C.  and  W.  Buni,  W.S.  Agents.         Mr  RutuU^  Clerk. 


SECOND  DIVISION. 


No.  LXXXVIII. 


13th  Febmary  1836. 


SAMUEL  ASBURY 

against 

JOHN  W.  BELL. 

Jurisdiction.  —  Process-Criminal.  —  Statute  4.  Geo,  IV. 
c.  34, — Founds  that  proceedings  under  the  above  act  are  of  criminal 
process^  and  not  cognisable  in  the  Court  of  Session. 

Narrative.       By  the  4.  Geo,  IV.  cap.  34,  sect.  3»  it  is  enacted,  that  if  *  any 

<  servant  in  husbandry,  or  any  artificer,  calico-printer,  handscraft-* 

<  man,  miner,  collier,  keelman,  pitman,  glassman,  potter,  labourer^ 
'  or  other  person,  shall  contract  with  any  person  or  persons  whom- 

*  soever,  to  serve  him,  her,  or  them,  for  any  time  or  times  what- 

<  soever,  or  in  any  other  manner,  and  shall  not  enter  into  or  com- 
'  mence  his  or  her  service,  according  to  his  or  her  contract,  such 
^  contract  being  in  writing,  and  signed  by  the  contracting  par- 

*  ties,  or  having  entered  into  such  service,  shall  absent  himself,  or 

<  herself,  from  his  or  her  service,  before  the  term  of  his  or  her 

<  contract,  whether  such  contract  shall  be  in  writing  or  not  in  writ- 

<  ing,  shall  be  completed,  or  neglect  to  fulfil  the  same,  or  be  guilty 
'  of  any  other  misconduct  or  misdemeanour  in  the  execution  thereof^ 
'  or  otherwise  respecting  the  same,  then,  and  in  every  such  case, 

<  it  shall  and  may  be  lawful  for  any  Justice  of  the  Peace  of  the 

*  county  or  place  where  such  servant  in  husbandry,  artificer,'  &c. 

<  shall  have  so  contracted,  or  be  employed,  or  be  found,  and  such 

<  Justice  is  hereby  authorised  and  empowered,  upon   complaint 

<  thereof,  made  upon  oath,  to  him,  by  the  person  or  persons,  or  any 

<  of  them,  with  whom  such  servant,'  &c.  ^  shall  have  so  contracted,  or 

<  by  his,  her,  or  their  steward,  manager,  or  agent,  which  oath  such 
'  Justice  is  hereby  empowered  to  administer,  to  issue  his  warrant  for' 
^  Xhe  apprehending  every  such  servant,'  &c.  *  and  to  examine  into  the' 
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*  nature  of  the  complaint;  and  if  it  shall  appear  to  such  Justice  that  13  Feb.  1636. 

*  any  such  servant/  &c.  *  shall  not  have  fulfilled  such  contract,  or    ''— ^.^-"•-^ 
<  hath  been  guilty  of  any  other  misconduct  or  misdemeanour,  as  afore-    ^  "^^'^' 

'  said,  it  shall  and  may  be  lawful  for  such  Justice  to  commit  every  NarratiTe* 

^  such  person  to  the  house  of  correction,  there  to  remain,  and  be 

i  '  held  to  hard  labour,  for  a  reasonable  time,  not  exceeding  three 

I  *  months,  and  to  abate  a  proportionable  part  of  his  or  her  wages,  for 

I  ^  and  during  such  period  as  he  or  she  shall  be  so  confined  in  the 

*  house  of  correction,  or,  in  lieu  thereof,  to  punish  the  offender,  by 

*  abating  the  whole  or  any  part  of  his  or  her  wages,  or  to  discharge 

*  such  servant,'  &c.  *  from  his  or  her  contract,  service  or  employ- 

*  ment,  which  discharge  shall  be  given  under  the  hand  and  seal  of 
^  such  Justice  gratis.' 

In  1832,  Samuel  Asbury  entered  into  a  contract  of  service  with 
John  William  Bell,  flint  glass  manufacturer  in  the  county  of  Lan- 
caster, by  which  he  became  bound  to  serve  Bell  as  a  blower,  &c.  of 
glass  for  three  years,  and  not  to  absent  himself  from  Bell's  service 
without  his  consent.  As  was  alleged,  Asbury  deserted  service  on 
14th  April  1835  ;  and  on  15th  April  1835,  Bell  obtained  a  warrant 
from  an  E^nglish  Justice  of  the  Peace  to  apprehend  and  take  the 
^  body  of  him,  the  said  Samuel  Asbury,  and  him  bring  before  me, 
^  or  some  other  of  his  Majesty's  Justices  of  the  Peace  in  and  for 

*  the  said  county  of  Lancaster,  to  answer  the  said  information  and 

*  complaint,  and  further  to  be  dealt  with  according  to  law.'  In  the 
month  of  November  last,  Bell  obtained  the  concurrence  of  a  Scotch 
Justice  of  Peace  for  Lanarkshire  to  the  warrant  granted  by  the  Eng- 
lish Justice,  and  apprehended  Asbury,  then  in  the  employment  of 
Watson,  Pellat  and  Company  of  Glasgow.  He  was  afterwardaf 
carried  on  board  a  steam-boat  for  the  purpose  of  being  carried  to 
England.  In  the  meantime,  Watson,  Pellat  and  Company,  find*- 
ing  that  Asbury  was  absent  from  work,  obtained  a  warrant  from  th^ 
Sheriff  to  apprehend  and  bring  him  before  the  Sheriff  for  examina- 
tion, which  was  duly  enforced,  Asbury  being  liberated  from  th» 
steamer,  and  brought  before  the  Sheriff  for  examination. 

Asbury  thereafter  presented  a  bill  of  suspension  and  liberation 
to  the  Lords  of  Council  and  Session,  praying  that  Bell  and  all 
others  acting  in  his  behalf  be,  in  the  meanwhile,  prohibited  and  in- 
terdicted <  from  enforcing  and  carrying  into  effect  the  summary  war** 
'  rants  which  have  already  been  granted,  and  from  granting  and 

*  enforcing  any  others  which  may  hereafter  be  applied  for  in  the 

*  premises  against  the  com  plainer,  in  so  far  at  least  as  these  may 

*  have  in  view  the  removal  of  the  complainer  beyond  the  reach  of 
*•  the  jurisdiction  of  this  country.' 

The  complainer  stated  various  grounds  in  support  of  his  plea  of 
the  illegpdity  and  incompetency  of  the  procedure,  and  particalarly^ 
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13  Feb.  1836.  that  Bell  was  seeking  to  enforce  implement  of  a  civii  oontraet,  lo-' 

"^^^V^    catio  operarum.     The  respondent,  Bell,  while  he  contended  tkat 

^  "T!L  ^  '  the  warrant,  and  all  that  followed,  was  legal  and  justifiable,  main- 

Narraiv«c«  tained  that  this  application  was  inoompetent  in  tlie  Coort  of  Ses- 
sion. 

Fleas  adTerse        The  warrants  under  wliicb  the  oomphdner  was  apprehended 

of  ^Ci"ii  Court.  ^^^^  purely  of  a  criminal  nature.  The  respondent  is  not  seekiag 
to  enforce  implement  of  a  civil  contract  of  locatio  .operaruneu  The 
warrant  issued  by.  the  Justices  of  Lancaahire  is,  in  form  and  sob-- 
atance,  a  warrant  against  a  party  accused  of  a  crime  or  offence*  It 
is  not  in  the  form  of  any  writ  by  which  ciril  processes  are  oom-^ 
menced.  It  is  not  a  writ  summoning  the  complaiaer  to  appear  and 
answer  the  complaint,  but  a  warrant  for  apprehending  has  perasa; 
and  the  apprehension  is  i»ot  *  to  the  end  that  lie  may  become  bound 
<  &c.  to  appear  at  the  next  sessions,'  Maybew,  &  T.  £•  1 10,  but 
it  is  to  bring  him  before  the  Jastices,  to  answer^  and  to  be  deall 
with  according  to  law.  Had  the  compUdnt  charged  tbe  suspender 
with  theft  or  assault,  the  warrant  would  have  been  in  the  same 
terms.  It  is  precisely  the  style  given  in  Burns'  Justice,  vol.  v« 
p.  186,  voce  Warrant.  Besides,  tbe  comf^at  charges  an  offence 
punishable  under  20.  Geo.  II.  c.  19,  6.  Geo.  III.  c.  25,  and  4. 
Geo.  IV.  c.  34,  $  d«  The  moment  the  process  is  begun,  it  is  fi:ied 
as  a  criminal  proceeding ;  and  if  the  Supreme  Civil  €k>Hrt  cannot 
interpose  to  review  the  ultimate  sentence,  neither  can  it  to  review 
or  stop  any  intermediate  step. 

There  may  sometimes  be  a  difficulty  in  determining,  whether  a 
judgment,  imposing  or  enforcing  a  pecuniary  penalty,  be  reviewable 
by  the  supreme  civil,  or  criminal  judicature.  But  there  isnone^ 
when  the  primary  punishment  is  corporeal,  in  contradistinction  to 
pecuniary ;  per  L.  P.  Blair,  in  Berry  v.  Walker,  17th  January 
1809,  F.  C. ;  when  the  imprisonment,  which  may  be  awarded,  i8 
for  a  defined  period,  in  contradistinction  to  indefinite,  depending  on 
a  sum  being  paid,  or  an  act  being  performed.  Now,  by  the  4* 
Geo.  IV.  c.  34,  imprisonment  is  the  primary  punishment,  and  the 
imprisonment  is,  not  as  of  a  debtor,  in  the  common  jail,  but  as  of  a 
criminal  or  delinquent,  in  the  house  of  correction,  or  Bridewell  of 
the  county  or  place  where  the  Justice  granting  the  wariaut  re-> 
sides,  and  the  ofiender  is  farther  puni^ihed  by  being  kept  at  bard 
labour. 

The  statute  is  just  much  of  a  criminal  nature,  if  not  more  so,  than 
the  17.  Geo.  HI.  c.  56,  which  this  Court  has  held  to  be  criminal,  and 
refused  to  review  proceedings  under  it;  Robertson  v*  Bisset,  21st 
May  1829.  The  statute  in  question  is  also  plainly  just  as  much  of  a 
criminal  nature,  the  6.  Geo.  IV.  cap.  129,  regarding  combinations 
^mong  workmen,  the  proper  forum  for  reviewing  proceedings  of  tbe 


No.  88.  COURT  OF  SESSION:  39S 

JwticOT  vBder  which  is  the  High  Court  of  Justiciary ;  M'Leod  v.  IS  F%b.  1696. 
Budwnan^  24th  January  1886,  Jp.  P.  C.  voL  xi.     The  Justiciary    ^**N^ 
Court  had  before  them  the  poiut  under  consideration.     In  Dewar  v.  ^^^^^^   * 
Marianaki,  July  18d&y  Dewar,  the  snspender,  after  having  endured 
the  imprisonment  awarded  by  the  Justices  for  deserting  from  bis  ser- 
vice, was,  on  the  day  of  his  liberation,  or  the  daj  following,  again 
apprehended,  and  a  second  time  sent  to  Bridewell,  because  be  would 
not  return  to  Us  senrice*    The  judgment  was  first  endearoured  to  be 
supported  by  the  master  Marianshi,  on  the  ground,  that  he  was  en- 
titled to  enforce  implement  of  the  ooatract  of  serrice,  by  renewing; 
the  appUcaticD*    Their  Lordships,  however,  were  clear,  that  the 
aanction  of  the  statute  was  a  pnnishmest ;  bat  as  there  was  an  argu- 
ment  raised,  that  the  suspender's  conduct  amounted  to  a  second 
breach,  and  warranted  a  second  ponishment,  minutes  of  debate  wer6 
ordered.  The  master  abandoned  the  case.    In  Fife  v.  Mungall,  Stst 
Dec.  1835,  an  objection  was  taken  to  the  jurisdiction  of  the  Court  of 
Juatieiary  to  review  proceedings  of  the  Justices  of  Chickmannan- 
ahire  under  this  statute.     After  a  hearing  before  Lords  Meadow- 
bank,  Moncreiff  and  Medwyn,  their  Lordships  held  the  Court  of 
Justiciary  to  be  the  proper  fbnua,  and  repelled  the  objection.     It 
wouU  produce  the  greatest  confusion,  if  any  decision  were  now  t6 
be  pronounoed,  or  opinion  indicated,  to  lessen  the  authority  of  these 
JB^ments,  atid  thereby  again  throw  the  matter  loose.     ^  For  there 

*  is  no  such  evil  as  uncertain^  in  the  rights  of  jurisdiction.     It 

<  is  even  beyond  that  of  uncertainty  in  the  law,  which  is  never- 

*  theleas  stigmatised  by  the  incontroverted  maxim,  pessima  est  ser- 

*  vitus  quum  lex  vaga  aut  incerta.'     Per  Lord  Meadowbank,  in 
Minister  of  Prestonkirk  v.  The  Heritors,  3d  Feb.  1808. 

The  Lord  Ordinary  on  the  BiUs  pronounced  the  following  inter* 
loeutor: 

*  The  Lord  Ordinary  having  advised  this  bill,  with  answers,  ap-  Lord  Ordi- 
« points  the  same  to  be  boxed  to  the  Lords  on  Saturday  next,  in  f^tor!"**'" 

*  order  to  the  same  being  reported  to  the  Judges  of  the  Second  Di- 

<  vision  of  the  Court  as  soon  thereafter  as  may  be ;  and  grants  all 
^  necessary  warrants  for  enrolling  the  same  accordingly.' 

Note*-^^  The  Lord  Ordinary,  as  the  eomplainer  is  not  incarce*  Note. 
^  rated,  thinks  it  much  more  expedient  that  the  determination  of  the 
^  whole  Court  should  be  obtained  in  this  case  than  the  determina- 

<  tion  of  a  single  Judge,  as  the  proceedings  are  certainly  of  an  ex- 

*  traordinary  kind ;  and  more  especially  as  at  present  advised,  he 

<  would  have  been  inclined  to  have  refused  the  bill  as  incompetent 

*  in  the  Court  of  Session.     He  is  clearly  of  opinion  that  the  statute 

<  4.  Geo.  IV.  c.  34,  creates  what  is  to  be  held  and  deemed  to  be  a 
'  criminal  offence,  and,  therefore,  all  proceedings  taking  place  in 
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13  Feb.  1836.  <  virtue  of  that  enactment  mast  be  cognisable  in  the  Court  of  Jos* 
^^*V"^^     *  ticiary.     So,  accordingly,  the  matter  was  recently  determined  by 

As  U2^.  e  .  ^  ^^^^  Court ;  and  as  far  as  the  Lord  Ordinary  is  able  to  understand 
Note.  <  the  primary  warrant  in  question,  it  was  granted  in  virtue  of  that 

<  Act.    But,  2(f/y,  the  indorsation  by  the  Justices  of  Peace  in  Soot- 

*  land  was  a  proceeding  entirely  founded  on  the  assumption  that 
^  the  primary  warrant  was  granted  upon  a  charge  of  a  criminal 

<  nature.     It  was  therefore  itself  a  criminal  warrant ;  and,  therefore^ 

*  the  Court  of  Justiciary  is  the  proper  tribunal  tor  the  cognisance 

<  of  questions  like  the  present  arising  under  it. 

<  The  present  shape  of  the  case  hardly  raises  the  quesUon  as  to 
^  the  competency  of  the  complainer  having  been  taken  on  board  a 
'  steam-vessel  in  order  to  his  conveyance  to  England,  as  there  is  no 

<  interdict  prayed  for  against  that  proceeding,  which,  in  fact,  is 

<  abandoned.     Had  it  been  otherwise,  the  Ordinary  would  have 

<  been  inclined  to  have  dealt  with  the  case  as  one  of  illegal  deten- 

<  tion  and  imprisonment  without  the  colour  of  authority,  and  grant- 

<  ed  an  interdict  in  the  meantime,  as,  whether  the  matter  with  which 

<  he  stood  charged  was  of  a  civil  or  a  criminal  nature,  there  was  no 

<  warrant  for  confining  the  complainer  on  ship-board,  and  conveying 

<  him  by  sea  to  any  part  of  his  Majesty's  dominions  out  of  the 

*  authority  of  this  Court.     In  short,  he  would  have,  as  in  the  case 
^  of  illegal  impressment,  granted  the  civil  remedy,  if  prayed  for,  to 

<  prevent,  in  the  meantime,  the  removal  of  the  party  in  a  way  which 

<  in  no  way  secured  his  being  transferred  to  the  jurisdiction  of  the 

*  country  under  authority  of  which  the  primary  warrant  was  granted.' 


Suspender's 
Pleas. 


Judgment. 


At  the  advising,  Rutherfurdj  for  the  suspender,  pleaded — That 
although  the  proceedings  complained  of  might  be  held  to  involve 
criminal  process,  yet  as,  in  enforcing  the  statute,  its  provisions  had 
been  neglected  and  departed  from,  it  was  competent  for  the  pfu'ty 
aggrieved  to  apply  by  suspension  to  the  civil  court* 

The  Court,  upon  advising  the  bill  and  answers,  held  the  proceed- 
ings to  be  criminal,  and  that  redress  could  as  speedily  and  effect 
tually  have  been  obtained  in  the  Justiciary  Court,  and  refused  the 
bill  as  incompetent  in  this  Court,  and  found  expenses  due. 


Lord  Ordinary,  Meadowbank,  Act*  RtUherfurd,  Ivoiy,  AlL  Dean  of  FqC 

{Hope,)  Jatnei  Anderson*       Gtbton-Craigt,  WardUtw  j-  DalzUl,  W.S.  and  Woiker^ 
spoon  jr  Mack,  W.S.  Agents.         SUl- Chamber  Clerk. 

R. 


The  Court  also  this  day  refuted  a  bill  of  suspension,  Cooper  v,  BeII>  on  the 
ground  of  incompetency.  ' 
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FIRST  DIVISION. 
No.  LXXXIX.  l^th  February  1836. 

Poor  Mrs  ANN  GRANT  or  CLARK 

Offainst 

JOHN  LUDOVEZ  NEWMARSH. 

JuRiSDicTioN.^DoMiciL.) — An  Englishman  by  birth^  who  died  in 
Scotlandy  where  he  had  resided  as  Governor  of  a  Fort  fir  Jifty  years^ 
possessing  a/army  and  acHng  as  Justice  of  Peace  during  that  period^ 
and  where  he  had  contracted  a  marriage  with  a  Scotchwoman^'^ 
held  to  be  a  domiciled  Scotchman* 

Husband  and  Wife. — Legacy. — Foreign. — An  Englishman  ha^ 
ving^  while  resident  in  Scotland^  married  a  native  Scotchwoman^  also 
then  resident  and  domiciled  there^— founds  that  tlu  legal  effect  of  the 
marriage^  in  regard  to  funds  in  England  left  to  the  wife  by  an  Eng* 
Kshwomcmy  by  an  English  willy  and  which  vested  in  her  during  the 
continuance  of  the  spouses  to  reside  in  Scotland^  must  be  regulated 
by  the  law  of  Scotland. 

Foreign. — Res  Judicata. — The  plea  of  res  judicata  j  arising  from 
a  decree  obtained  in  the  Court  of  Exchequer  in  England^  in  favour 
of  two  out  of  three  co-plaintiffs  carrying  on  a  joint  suit  against  an 
ezecutorffor  recovery  of  a  legacy ^  in  which  they  all  had  an  interest^ 
having  been  pleaded  by  one  of  the  ohtainersy  a  Scotchwoman^  in  bar 
of  an  action  in  the  Court  of  Session,  at  the  instance  of  the  third 
co-plaintiff  in  the  English  suit,  to  have  it  found  that  all  right  to  the 
legacy  was  in  him, — held,  under  opinion  of  English  counsel^  that 
there  could  be  no  adjudication  between  co-plaintiffs^  and  the  plea  of 
res  judicata  repelled. 

Foreign. — Lis  alibi  pendens. — Found,  that  the  circumstance  of 
personal  funds  having  been  recovered  in  England,  and  brought  into 
the  courts  of  equity  there,  does  not  bar  an  action  in  the  Court  of 
Session  in  regard  to  them,  if  they  are  so  situated  that  that  Court 
has  otherwise  jurisdiction,  and  the  plea  of  lis  alibi  pendens  repelled. 

Process. — Decree  granted  against  a  defender,  ordaining  her  to  grant 
a  power  of  attorney,  to  enable  the  pursuer  to  uplifl  a  sum  of  money 
which  had  been  lodged  in  the  hands  of  the  Clerk  of  the  Court  ofEx* 
chequer  in  England,  under  an  order  of  that  Court,  for  the  use  of  the 
defender  and  others,  the  right  to  the  sum  having  been  ascertained,  m 
the  action  in  the  Court  of  Session,  to  be  in  the  pursuer. 

The  late  Mr  Alexander  Trapaud,  an  Englishman,  was  appointed 
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16  Feb.  1836.  Governor  of  Fort- Augustus  in  Scotland  about  the  year  1746.     He 

^^■^V^^    resided  at  Fort- Augustus  from  the  date  of  his  appointment  until  his 

^  Newma^!^  death,  in  December  1796,  in  the  house  appropriated  to  the  Gover- 

nor,  acted  as  a  Justice  of  Peace,  and  possessed  a  farm,  said  to  be 

NarraUYe.  attached  to  hls  official  situation,  although  this  wii9  disputed.  It 
was  also  a  matter  of  dispute,  whether  he  could  be  removed  from 
his  office  at  pleasure,  and  ordered  on  other  service,  or  whether  he 
held  it  ad  vitam  aut  culpam. 

Mr  Trapaud's  first  wife  had  died  before  his  coming  to  Scotland, 
leaving  an  only  daughter,  who  married  Mr  Timothy  Newmarsh  of 
Horseforth,  in  the  county  of  York, 

Mr  Trapaad  entered  into  a  second  marriage,  in  1779,  with  Miss 
Ann  Campbell,  a  Scotchwoman.  This  marriage  took  place  in  Scot- 
land, and  there  was  no  contract  of  marriage  or  other  settlement  to 
regulate  the  legal  rights  of  the  parties  consequent  on  the  marriage. 

In  1785,  and  during  the  subsistence  of  this  marriage^  a  legacy 
of  L.600  was  left  to  Mrs  Trapaud  by  Mrs  Dorothy  Campbell. 
The  testatrix,  Mrs  Campbell,  was  resident,  and,  it  is  believed,  do- 
miciled in  England  at  the  period  of  her  death*  She  named  certain 
executors  in  her  will,  of  whom  her  brother,  Mr  George  Robinson, 
became  the  survivor.  No  part  of  this  legacy  was  paid  to  Mr  or 
Mrs  Trapaud  during  their  lives,  nor  any  judgment  for  it  obtained. 
Mr  Trapaud  died  in  December  1796,  leaving  a  will,  whereby  he 
bequeathed  his  whole  property  in  liferent  to  his  wife,  giving  the 
fee  or  remainder  to  Mrs  Newmarsh»  his  only  daughter  by  his  first 
marriage,  her  heirs,  executors  and  successors.  Mrs  Newmareh  is 
since  dead,  and  her  only  son,  Mr  John  Ludovez  Newmarsh,  the 
defender  in  this  case,  is  her  heir  and  executor. 

Mrs  Trapaud  survived  her  husband  about  eighteen  months^  bat 
died  in  Scotland  in  April  1798,  leaving  a  will,  whereby  she  be- 
queathed her  whole  property  to  her  two  nieces,  Mrs  Ann  Clark, 
pursuer  of  the  present  process,  and  Mrs  Beatrice  Grant,  equally} 
or  share  and  share  alike. 

After  the  death  of  Mr  and  Mrs  Trapaud,  various  disputes  arose 
among  their  representatives,  as  to  the  property  which  had  belonged 
to  them;  Mr  Trapaud  being  represented  by  tlie  defender,  Mr 
Newmarsh,  and  Mrs  Trapaud,  by  her  nieces,  Mrs  Clark  the  pur- 
suer, and  her  sister  Mrs  Grant  These  disputes  were  in  p&rt 
adjusted  in  Scotland  about  the  year  1804,  by  a  reference  to  Mr 
Fletcher,  advocate. 

It  appears  from  the  proceedings  of  that  period,  that  a  question 
had  then  arisen,  in  regard  to  the  legacy  bequeathed  by  Mrs  Doro- 
thy Campbell  to  Mrs  Trapaud,  viz.  how  &r  that  legacy  helomg^^ 
to  the  defender,  Mr  Newmarsh,  as  the  representative  of  Mr  Tra- 
paud ?  qr  to  Mrs  Clark  and  Mrs  Grant,  as  the  legatees  of  Mv 
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Trapaud?  Bat  this  qctegtioa  was  spraally  excepted  from  the  re«-  16  Feb.  183tf. 
ference  to  Mr  Fletcher.     This  leracy  of  L.600,  bequeathed  by    ^"^v^^ 
Mrs  Dorothy  Campbell,  was  payaUe  by  her  executors,  who  were  ^  Newnwrth. 

resident  in  England,  where  the  funds  o«t  of  whi<^  the  legacy  was      

exigiUe  we»-e  also  situated;  and  it  appears  that,  in  1799,  the  opi-  Narratirfc 
nion  of  Sir  W.  Grant  was  taken  by  Mrs  Chirk  and  her  sister,  in 
regard  to  the  proper  manner  of  proceeding  against  these  executors 
in  the  EngNsb  courts^ 

On  the  dlst  May  1805,  a  YAH  was  filed  in  the  Court  of  Exche«> 
quer  in  England  in  the  name  of  the  pursuer  Mrs  Clark,  and  her 
littsband,  her  sister  Mrs  Beatrice  Grant,  as  the  representative^  of 
Mrs  Trapaud,  and  also  in  name  of  the  defender,  Mr  Newmarsh^ 
there  styled  ^  John  Ludovez  Newmarsh,  grandson  and  residuary 

<  legatee  of  said  Alexander  IVapaud,  deceased,  an  infant  under  the 

*  age  of  twenty-oae  years,  by  Thomas  Loyd,  Esq.  and  Mr  Shep*> 

<  ley  Clarit,  his  guardians ;'  and  likewise  by  Messrs  Ferrier  and 
Grant,  thesurviving  executors  of  Mr  Trapaud^ — against  .Mr  Qeofgt 
Robinson,  as  the  surviving  executor  of  the  testatrix^  Mrs  Dorothy 
Campbell. 

Various  proceedings  followed  upon  this  bill,  terminating  in  a 
judgment  in  favour  of  the  pursuer  and  her  sister,  and  directing  the 
legacy,  with  interest  thereon,  to  be  paid  to  Mr  Bowyer,  then  clerk  of 
court,  as  their  roandatafy.  In  obedience  to  this  order,  L.514,  lOs^ 
was  paid  by  Robinson  to  Bowyer.  It  was  net  established  that  any 
appeamnce  had  been  made  for  the  guardians  of  Mr  Newmarsh  in  this 
action ;  and  from  the  proceedings,  it  does  tid;  appear  that  the  question 
<of  rights  as  between  Mrs  Clark  and  him,  was  ever  discussed- 
Mrs  Grant,  the  sister  of  Mrs  Clark,  transferred  her  ^are  of  the 
above  sum  to  Mr  Newmarsh ;  and  an  applrcatton  was  made  in  the 
English  Court  of  Exchequer,  on  dd  Febrtiary  1815,  by  Mr  New4 
marsh,  to  have  Mr  Bowyeb  restrained  from  paying  over  to  Mrs 
dark  her  share  of  the  sum  contained  in  the  above  decree :  when 
Mr  Newmarsh  was  ordered,  on  the  15th  February  1815,  <  to  shew 

*  cause  to  this  Court,  (Exchequer,)  on  the  last  day  of  this  present 

*  teffi),  why  the  said  Mr  Bowyer  should  not  pay  to  the  said  James 

*  Clark,  and  Anne  his  wife,  the  said  sum  of  L.^51 :  15  :  4,  and  such 
^  other  sum  of  money  received  by  him  for  their  use  as  aforesaid.' 
Mr  Newmarsh  never  availed  himself  of  the  above  order  to  shew 
cause,  and  the  money  still  remained  in  the  hands  of  Mr  Bowyer,  and 
was  thereby  situated  in  England.  Meantime  an  action  of  multiple* 
poinding  was  raised  by  Mr  Newmarsh  in  name  of  Mr  Bowyer,  be*- 
fore  the  Court  of  Session,  to  which  Mr  Newmarsh  called  Mrs 
Clark  as  a  party,  and  in  which  he  insisted  that  he  had  right  to  the 
taoney  in  Mr  Bowyer's  hands.     This  action  was  dismissed^  (8th 

July  1814,)  on  the  ground  that  Mr  Bowyer  was  not  subject  to  the  — 
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16  Feb.  1636.  jurisdiction  of  tbe  Scottish  courts.  Mrs  Clark  being  liable  to  that 
^"^V^^  jurisdiction,  Mr  Newmarsh,  on  the  29th  December  1814,  raised  a 
v.^Newmar^'^  summons  against  her  before  the  Court  of  Session,  praying  that  she 
should  be  ordered  to  pay  the  above  sum  of  L.544,  10s.  to  Mr  New- 
marsh,  or  to  give  her  concurrence  and  authority  to  the  effect  of 
enabling  Mr  Newmarsh  to  receive  the  same  from  Mr  Bowyer* 
Mrs  Clark  appeared  and  lodged  defences. 

A  condescendence  and  answers  were  given  in,  and  the  case  was 
then  allowed  to  fall  asleep.  In  1818,  a  summons  of  wakening  was 
personally  served  on  Mrs  Clark.  Replies  were  thereafter  lodged^ 
and  after  frequent  ineffectual  orders  for  duplies,  Lord  Cringletie, 
on  the  20th  November  1819,  pronounced  an  interlocutor,  in  which, 
after  mentioning  that  no  duplies  bad  been  given  in,  though  allow*- 
ed,  he  found,  inter  alia,  that  Mr  Newmarsh  had  right  to  the  legacy, 
as  the  representative  of  Governor  Trapaud;  and  that  there  was 
nothing  incompetent  in  his  craving,  in  tliis  action,  a  decree  to  com^ 
pel  the  defender,  Mrs  Clark,  to  concur  in  granting  an  order  on 
'Bowyer  to  pay  the  money  to  Mr  Newmarsh,  and  therefore  de- 
cerning quoad  hoc  in  terms  of  the  libel. 

Mr  Newmarsh  then  gave  in  a  minute  stating,  that  though  this 
interlocutor  had  become  final,  Mr  Bowyer  declined  to  pay  the 
money  without  either  a  joint  discharge  subscribed  by  Mrs  Clark, 
as  well  as  by  himself,  or  an  express  finding  that  a  discharge  by  himi 
Mr  Newmarsh,  was  sufficient.  Answers  were  given  in  by  Mrs 
Clark,  refusing  compliance.  Lord  Cringletie  pronounced  an  inter- 
locutor, 7  th  July  1820,  ^  authorising  Mr  Bowyer  to  pay  the  money 
<  in  his  hands  to  Mr  Newmarsh,  on  his  single  discharge ;'  and  this 
interlocutor  became  final  and  was  extracted. 

Being  shortly  thereafter  admitted  to  the  benefit  of  the  poor^s 
roll,  Mrs  Clark  presented  a  minute,  complaining  of  the  irregularity 
of  the  procedure,  and  praying  that  the  interlocutor  should  be  re- 
called, in  respect  of  a  nullity  in  the  summons  of  wakening,  which 
bore  to  be  dated  and  signeted  in  January  1818,  whereas  the  exe- 
cution was  dated  January  1817.  The  Lord  Ordinary,  on  advising 
the  minute  and  answers,  pronounced  the  following  interlocutor^ 
28d  November  1821 1 


Lord  Ordi- 
nary's Inter- 
locutor. 


*  The  Lord  Ordinary  having  advised  this  minute,  with  answers 
*'  thereto.  In  respect,  Istj  That  the  execution  of  the  messenger  on 
^  the  summons  of  wakening  bears,  that  he  gave  a  full  double  of  the 

<  summons  down  to  the  will,  and  bearing  the  date  and  signet- 
^  ing  of  said  summons,  and  that  the  summons  is  dated  the  21st,  and 

<  signeted  the  same  day  in  January  1818;  and  that  thereby  tbe 

*  defender,  Mrs  Clark,  could  not  possibly  be  misled  by  the  date  of 

*  the  execution  delivered  to  her,  even  had  it  been  dated  in  the  year 
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1817,  (of  which  there  is  no  evidence^  as  she  has  not  produced  the  16  F«b.  ]83fi!. 
same,)  because  she  saw  that  the  summons,  of  w*hich  it  was  an  exe-     ^^V^^ 
cution,  was  itself  dated  in  the  year  1818,  and  she  herself  got  it,  ^  Mewmanh. 

delivered  to  herself  personally,  on  the  26th  January  that  year :       , 

2(/,  In  respect  that,  although  the  principal  execution  returned  the  n„y*^  initer- 
date  2l8t  January  1817,  yet  being  written  on  the  same  sheet  of  locutor. 
paper  as  is  the  summons,  which  is  dated  the  21st  January  1818, 
is  evidently  one  of  those  clerical  innocent  mistakes  which  often 
occur  about  the  beginning  of  a  new  year,  when  people,  by  force 
of  custom,  write  the  preceding  year,  and,  in  the  circumstances  of 
the  case,  could  not  mislead  any  one :  Qd,  That  upon  a  minute 
being  given  into  process,  Mrs  Clark  answered  the  same,  pleading 
the  merits  of  the  cause,  without  objection  to  any  irregularity  in 
point  of  form  :  4fA,  That  the  process,  in  so  far  as  she  is  concern- 
ed,  IS  taken  out  of  the  Court  by  an  extract,  in  virtue  of  which  the 
pursuer  has  obtained  payment  of  the  money,  whereby  the  con- 
clusion of  the  original  summons  has  been  obtained ;  and  it  will 
require  an  action  of  some  one  description  or  another  to  bring  the 
matter  back  to  Court,  and  to  obtain  redress  to  the  defender :  Re- 
fuses the  desire  of  this  minute,  dispenses  with  any.representation, 
and  requests  that  Mrs  Clark,  if  dissatisfied,  may  apply  to  the 
Court.* 

Note* — *  The  Lord  Ordinary  has  less  regret  at  pronouncing  the  Note. 
foregoing  interlocutor,  that  he  is  satisfied  that  bis  interlocutor  on 
the  merits  of  the  cause  is  right.  He  believes  that  no  lawyer  will 
deny,  that  a  legacy  left  to  the  wife  during  the  life  of  the  husband^ 
without  restriction  of  any  kind,  belongs  to  him  jure  mariti,  and 
that  he  can  dispose  of  it  at  his  pleasure ;  and  Governor  Trapaud 
having  right  to  the  legacies  left  to  his  wife,  made  a  will,  whereby 
he  disposed  of  his  whole  personal  estate,  which,  of  course,  must 
carry  that  legacy.  Indeed,  if  the  Governor  had  made  no  will,  the 
money  would  have  fallen  to  his  exeeutor.  See  15th  June  1657<, 
Nicholson  and  Lyle  v,  Lyle,  Mor^  5798,  which  has  remained  un- 
dispated  ever  since/ 


Mrs  Clark  did  not  reclaim,  but  subsequently  raised  the  present  Punuer's 
action  of  reduction  against  Mr  Newmarsh  and  Mr  Grant,  bis  man- 
datary  in  the  former  action,  calling  for  reduction  of  all  the  judgments 
and  proceedings  in  the  count  and  reckoning,  and  the  wakening  there- 
of, on  the  ground,  l«f,  That  there  was  no  regular  wakening  of  the 
action,  as  the  summons  was  null,  in  consequence  of  the  above-men- 
tioned discrepancy  in  the  dates  of  the  summons  and  execution ;  Mar- 
shall, 1 7th  Nov.  1787 ;  Hogg,  2d  June  1797,  F.  C.  2d,  That  at  all 
events  the  interlocutors  were' pronounced  in  entire  absence  of  any 
fiiir  pleading  upon  the  part  of  the  pursuer,  who,  at  the  time  they 
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Punuer*t 


^\^^'  *^*  ^^®  pwmouncei,  was  in  such  poverty  as  to  be  unable  to  defSend  her- 

GfmT^I^k  *^'^'  ^'"**'  ^'***  ^^'  ^^^'  ^^^*  *^*^^ '  ^'^'*'  ^"^^  "^""^  ^®*^* 
V.  KewmafBh.    ^^9  That  the  defender'  having  obtained  decree  in  ao  action  in  this 

Court,  where  he  was  parstter,  is  subject  to  the  jurisdiction  of  this 

Court  in  the  present  action  for  reducing  that  decree.    Ath^  That  at 

all  events  Mr  Gmnt,  tbe  pursuer's  mandatary  in  the  fonaer  action, 

must  be  liable  for  all  the  expenses  of  reducing  these  decrees.    5ifi, 

That  the  previous  proceedings  in  the  English  Court  of  Exchequer 

constitute  a  res  judicata  in  favour  of  the  pursuer*     6^  That  the 

law  of  Scotland  cannot  recognise  the  claim  of  the  defender,  because 

Oovertior  Trapaud  enjoyed,  down  to  the  time  of  his  death,  the  status 

of  a  domtdted  Englishman.     7^A,  That  the  fund  in  dispute  bdng 

situated  in  England,  the  rights  of  parties  must  be  settled  by  Engiish 

law. 


Defenders* 
Pleas. 


'  The  defenders  erun^ered^^The  pursuer  is  barred  from  pleadiog 
the  objection  to  the  summons,  as  she  made  appearance  in  (he  action, 
Md  argued  her  case  on  the  merits  without  taking  the  said  objectivn; 
Limond  v.  Reid,  22d  Dec.  leQI.  2.  Hie  objection  itself  is  ftitile  ; 
Forbes,  20th  July  1708;  Earl  of  Seafield,  2dd  Feb.  1709.  3. 
The  decree  sought  to  be  reduced  was  a  decree  in  ibro^  and  foms 
a  res  judicata  between  the  parties,  which  cannot  be  opened  up  on 
the  plea  of  poverty ;  Hunter  v.  Brown,  18th  Jan.  1606,  (not  rep.) ; 
Handyside  v.  Mcintosh,  16th  Nov.  1805,  (not  rep.) ;  Sands  o.  Qor- 
don,  15th  Jan.  1806,  (not  rep.)  4.  Tl»e  Court  has  no  jurisdiction 
over  the  defender,  who  is  a  native  of  England,  the  decree  in  the 
former  action  being  extracted,  and  that  action  thus  taken  completely 
•out  of  Court;  Bankt.  p.  681 ;  HaMane,  Aug.  1761,  Mor.  12,187; 
Douglas  o.  Elphinstone,  March  1768^  Mcr.  8649;  Buchanan^  5th 
Feb.  1814.  5.  Mr  Grant  is  not  liable  in  this  action,  because  in  the 
former  suit  he  was  mandatary  for  Mr  NewmarsL  6.  The  English 
decree  in  the  Court  of  Exchequer  does  not  form  res  judicata.  7« 
As  the  present  question  relates  to  the  rights  arising  out  of  a  Scotch 
marriage,  it  must  be  judged  of  according  to  the  rules  of  this  country. 


Judgment. 


On  the  18th  January  1825,  Lord  Medwyn  repelled  tlie  reasons 
of  reduction,  and  assoilzied  the  defender,  ^  in  respect  that  the  io- 

<  terlocutor  sought  to  be  reduced  in  this  pfoce^  was  not  an  inter- 

<  locutor  in  ateence.'  The  pursuer  liaving  reclaimed^  the  Court, 
on  the  5th  July  1825,  pronounced  the  following  judgment : 

<  The  Lords  having  resumed  the  consideration  of  this  pelition, 
*  and  advised  the  same,  with  the  answers,  alter  tlie  interlocutor  of 

<  the  Lord  Ordinary  reclaimed  against;  repel  the  plea  of  res  judt- 
'<  cata ;  sustain  the  reasons  of  reduction,  and  reduce,  decern  and 
^  declare  accordingly,  to  the  effect  of  allowing  the  petitioner  to  be 
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^ -heard  for  her  interest,  in  the  action  in  which  the  interlocutors  and  16  Feb.  1836. 
'-decrees  were  pronounced,  sought  to  be  reduced,  and  remit  to  the     ^''^V^^ 

*  Lord  Ordinary  to  hear  parties,  both  upon  the  competency  of  that  ^/Newmari. 
'  action,  and  also  upon  the  merits  of  the  same ;  and  farther,  find  the 

'  petitioner  entitled  to  the  expenses  of  this  process  of  reduction 
'  hitherto  incurred  ;  appoint  an  account  thereof  to  be  given  in,  and 

*  remit  the  account,  when  lodged,  to  the  Auditor,  to  tax  the  same 
'  and  to  report/ 

The  case  having  again  come  before  the  Lord  Ordinary,  a  record 
was  made  up,  in  which  the  pursuer  pleaded — 

1.  That  the  action  at  the  defender's  instance  against  the  present  Pursuer*i 
pursuer  is  incompetent,  because  the  proceedings  before  the  Court  of     ^^' 
Exchequer  in  England,  and  the  decrees  condescended  on  by  her,  con- 
stitute a  res  judicata  in  her  favour,  and  form  a  complete  bar  to  the 
claims  made  by  the  defender  against  her;  White  v.  Haly burton,  13th 
Nov.  1819,  (not  rep.)    2.  That,  even  supposing  the  decrees  in  the' 
Gourt  of  Exchequer  not  to  be  sufficient  to  constitute  a  final  res  ju- 
dicata in  favour  of  the  present  pursuer,  still  the  action  at  the  in- 
stance of  the  defender  is  incompetent,  because  the  proceedings 
in  the  Court  of  Exchequer,  stated  in  the  condescendence  given  in 
by  hei",  constitute  a  lis  alibi  pendens.     3.  That  the  fund  in  dispute 
being  situated  in  England,  in  tlie  hands  of  an  Englishman,  it  is  in- 
competent to  pursue  an  action  such  as  that  pursued  by  the  present 
defender,  for  the  purpose  of  obtaining  possession  of  it.     4.  That 
Governor  Trapaud  never  lost  the  rights  belonging  to  him,  in  virtue 
of  his  original  domicil,  subject  to  the  law  of  England,  and  that  the 
right  which  subsisted  between  him  and  his  second  wife,  in  so  far  as 
any  property  belonged  to  both  or  either  of  them  was  concerned, 
could  only  be  ascertained  and  determined  by  the  law  of  England  ;' 
Tide  Act  of  Parliament  1426,  c.  88 ;  Ersh.  i.  9.  4 ;  Bruce  v.  Bruce, 
28th  June  1788,  affirmed  on  appeal.      5.  That  supposing  Gover- 
nor Trapaud  to  have  lost  the  right  which  belonged  to  him,  in 
virtue  of  his  original  domicil,  and  that  he  had  acquired  the  right 
of  a  Scotsman,  nevertheless  the  fund  in  dispute  being  situated  in 
England  at  the  time  of  Governor  Trapaud's  death,  without  ever' 
having  been  recovered  by  him,  the  right  of  parties  to  it  must  be 
settled  according  to  the  law  of  England.     6,  That  by  the  law  of" 
England  the  fund  in  dispute  belonged  to  Mrs  Trapaud,  and  was  sub- 
ject to  her  unlimited  disposal  subsequent  to  the  death  of  Governor 
Trapaud,  and  that  it  now  belongs  to  the  present  pursuer,  her  niece.' 

The  defender  pleaded — 1.  Both  by  the  law  of  England,  and  by '  Defender*! 
that  of  Scotland,  the  legacy  of  L.600,  bequeathed  by  Mrs  Dorothy  P^«<»« 
•  vbi»  XI.  2d 
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Fleas. 


16  Feb.  1836.  Campbe]!  in  favour  of  Mrs  Trapaud,  vested  in  her  ipso  jure*  2. 
^^*V^  Th6  legacy  having  so  vested  in  Mrs  Trapaud  during  the  sabsis-- 
r.  Newmarsb.  tence  of  her  marriage  with  Mr  Trapaud,  it  was  transferred  to  him, 
and  became  part  of  his  funds  jure  mariti,  as  completely  as  if  it  had 
been  specially  assigned  and  conveyed  to  him.  8.  The  marriage  of 
Mr  and  Mrs  Trapaud  having  taken  place  in  Scotland,  and  they  hav- 
ing continued  to  reside  there  during  the  rest  of  their  lives,  the  rights- 
arising  out  of  the  contract  so  made  must  be  judged  of  and  asoer- 
tained  by  the  law  of  Scotland ;  and  according  to  that  law,  the  hus- 
band is  entitled  to  all  the  moveable  effects  acquired*  by  his  wife  du- 
ring the  subsistence  of  the  marriage  ;  Huber  de  Cortflictu  Legum  ; 
Wyche  v,  Blount,  27th  June  1801,  No.  2,  App.  voce  Forum  com" 
petens;  Egerton  v.  Egerton,  27th  Nov.  1812,  F,  C. ;  Greenhillo. 
Ford,  24th  June  1824 ;  Milligan  v.  Milligan,  9th  Feb.  1826,  F.  C. 
4.  Mr  Trapaud  was  domiciled  in  Scotland ;  and  therefore,  inde- 
pendent of  every  other  circumstance,  this  question  must  be  judged 
of  by  the  rules  of  that  law,  and  not  by  those  of  England ;  Lees 
V.  Parlant,  12th  Nov.  1709,  Mor.  4791  ;  Forrest  v.  Funstoo,. 
21  St  Feb.  1789,  Mor.  4823.  5.  But  even  supposing  it  were  to 
be  decided  by  the  law  of  England,  it  is  in  favour  of  the  defender's 
claim.  6.  The  proceedings  in  the  Court  of  Exchequer  or  of 
Chancery  in  England,  referred  to  iu  the  condescendence  and  an- 
swers, were  not  intended  to  ascertain  the  right  of  the  parties,  but 
to  recover  the  funds  out  of  the  hands  of  Robinson,  the  executor  of 
the  testator ;  and  therefore  can  form  neither  a  lis  pendens  nor  a 
res  judicata,  so  as  to  afford  any  defence  against  the  defender's  claim, 
in  his  action.  7.  Independently  of  the  above  plea,  the  only  plain- 
tiffs in  those  proceedings  were  the  present  pursuer  and  her  sister, 
and  the  only  defendant  was  Robinson,  and  therefore  any  judgment 
as  between  those  parties  is  res  inter  alios  as  to  the  defender. 


Lord  Ordi- 
nary's Inter- 
locutor. 


The  Lord  Ordinary  pronounced  the  following  interlocutor: 
The  Lord  Ordinary  having  considered  the  closed  record,  with  the 
writs  produced,  and  interlocutors  in  causa,  and  having  heard  par- 
ties' procurators,  and  thereafter  made  avisandum  with  the  process. 
Finds,  ImOf  That  the  proceedings  and  judgments,  or  orders  in 
the  Court  of  Exchequer  in  England,  referred  to  in  the  record,  do 
not  constitute,  as  between  the  parties  to  the  present  action,  either 
res  judicata  or  lis  alibi  pendens,  to  bar  the  present  defender,  John 
Ludovez  Newmarsb,  from  insisting  in  the  action  raised  by  him  in 
this  Court,  on  the  29th  December  1814,  against  the  present  pur- 
suer, Mrs  Clark,  as  one  of  the  executrices  of  Mrs  Trapaud  de- 
ceased, she  (Mrs  Clark)  being  then  legally  domiciled  and  resi- 
dent in  Scotland,  according  to  the  conclusions  expressed  in  the 
summons :  Finds,  2do,  That  the  conclusions  of  the  summons  in 
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the  said  action  were  legal,  and  competent  to  receive  efrect  in  this  16  Feu'l8d6i 
Court :  Finds,  3fto,  That  the  deceased  Alexander  Trapaad,  some-    ^^"^v^^ 
time  Governor  of  Fort- Augustus,  who  died  there  in  the  year  1796;  „.™efraarA[  • 

after  having  been  constantly  resident  in  Scotland  for  fifty  years,'     

must,  under  all  the  circumstances  of  the  case,  be  held  to  have       >,  j^^^. 
been  legally  domiciled  in  that  country  at  the  time  of  his  death :  locutor. 
Finds,  4to,  That  the  said  Alexander  Trapaud  having,  in  the  year 
1779,  he  being  then  resident  in  Scotland,  married  Miss  Anne 
Campbell,  a  native  Scotchwoman,  also  then  resident  and  domi- 
ciled in  Scotland,  the  legal  effect  of  that  marriage,  in  regard  to     • 
any  property  then  belonging  to  her,  or  which  might  become  rest-' 
ed  ID  her  thereafter,  during  the  continuance  of  the  parties  to  re- 
side in  Scotland,  must  be  regulated  by  the  law  of  Scotland  :  5to, 
That  it  is  admitted  by  both  parties,  and  fully  established  by  the 
proceeding  in  the  Court  of  Exchequer  of  England,  that  the  le-' 
gacy  of  L.600,  bequeathed  by  the  will  of  Mrs  Dorothy  Campbell, 
who  died  in  17d5,  did,  by  the  law  of  England,  become  vested  in' 
the  said  Mrs  Anne  Campbell  or  Trapaud,  during  the  lifetime  of 
her  husband,  Governor  Trapaud ;  and  finds,  that  it  was  also  so  vest-' 
ed  according  to  the  law  of  Scotland :  Finds,  dto^  That  the  legacy' 
being  so  vested  in  Mrs  Trapaud,  it  did,  eo  ipso,  according  to  the' 
^established  rules  of  the  law  of  Scotland,  pass  to  the  said  Alexander 
*-  Trapaud,  the  husband,  by  the  force  of  the  legal  assignment  of  the' 

<  wife's  personal  estate,  implied  in  the  marriage  of  the  parties  cele- 
^  brated  in  Scotland,  as  aforesaid,  and  become  part  of  his  personal' 
^or  moveable  estate  at  his  death,  notwithstanding  that  he  had  not 
^  received  payment  or  possession  thereof,  or  brought  any  suit  or 

<  action  for  the  recovery  of  it :  Therefore,  finds,  7mo,  That  the  de- 
^  fender  in  the  present  action,  and  the  pursuer  in  the  action  the  de-' 
^  cree  in  which  is  now  under  reduction,  as  the  legal  representative' 
*-  in  mobilibus  of  the  said  Alexander  Trapaud,  has  the  only  good  right' 
^to  the  said  legacy,  and  is  entitled  to  recover  payment  and  posses-' 

*  sion  of  such  part  thereof  as  he  may  not  yet  have  received ;  and,  in' 

*  respect  that  it  is  admitted  that  a  certain  sum  of  money,  part  of  the' 

*  said  legacy,  is  now  in  the  custody  of  William  Bowyer,  in  the  sum-' 

<  mens  mentioned  under,  and  in  consequence  of  the  proceedings  in-' 
^  atitated  jointly  in  the  names  of  the  pursuer  and  her  sister,  Mrs' 
^  Grant,  (who  is  no  party  to  this  action,  but  has  assigned  her  interest' 

*  to  the  defender,)  of  the  present  defender,  finds,  that  the  pursuer' 
^-is  bound  to  concur  with  the  defender,  in  enabling  him  to  uplift' 

*  and  receive  the  said  money,  and  for  that  purpose  to  grant  a  power' 
^  of  attorney,  as  required  by  the  summons  in  the  said  action :  There*' 

*  fore,  in  the  original  action,  at  the  instance  of  the  said  John  Ludo^' 

*  vez  Newmarsh,  repels  the  defences,  and  finds  and  decerns  for 
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view,  if  taken  broadly  jou  constructive  domicil,  incorrect.    Bnt 
as  it  may  affect  the  question  more  or  less  in  different  riews,  lie 
has  given  his  judgment  on  the  point  of  domicil.     The  question, 
where  a  man's  legal  domicil  is,  is  always  a  question  of  cireum- 
stances.     The  principle  which  regulates  it  is  clear  enough,  that 
it  is  in  that  place  where  he  had  fixed,  his  residence,  animo  rema- 
nendi*     Residence  alone  does  not  fix  it,  if  it  be  transitory.    But 
the  question,  whether  the  intention,  and  the  ftict  of  peimaneaey 
exist;  depends  on  all  the  circumstances  of  the  man's  situation.    A 
student  does  not  acquire  a  new  domicil  by  residence  at  a  univer-^ 
sity,  nor  a  soldier  in  the  King's  army,  by  residence  in  the  place 
where  he  is  temporarily  quartered.     But  these  are  not  absolute 
or  arbitrary  rules.     They  depend  on  the  principle,  and  must  be 
regulated  and  modified  by  the  substance  and  common  sense  of  the 
thing;  and  if  the  residence  is  in  its  reality  permanent,  the  atten- 
dance pn  the  lectures  in  a  university,  or  the  subjection  to  the  laws  of 
the  army,,  will  not  prevent  the  effect  of  it.     This  is  the  principle 
laid  down  by  Voet  and  the  civil  law  writers.     It  is  clearly  the  doc 
trine  of  Pothier  in  the  passage  refenred  to  by  both  parties,  Cont  v. 
Orleans,  p.  5.     It  has  been  recognised  in  all  the  cases  of  authority, 
and  is  particularly  marked  in  that  of  Sir  Charles  Douglas,  House  of 
Lords,  March  18. 1796,  Omaneyr.  Douglas,  who  was  nearly  all  bis 
life  in  service,  and  when  on  shore,  constantly  shifting  his  residence, 
yet  was  held  to  have  lost  his  Scottish  domicil,  and  acquired  an 
English  one,  chiefly  because  he  had  a  house  for  his  wife  and 
family  at  Gosport     In  the  present  case,  without  inquiring  wbe* 
ther  the  appointment  of  Governor  of  Fort- Augustus  was  strictly 
ad  vitam  aut  culpam,  or  whether  Governor  Trapaud  was  sub^ 
ject  to  the  Mutiny  Act,  and  liable  to  be  called  into  service  or 
not,  it  is  surely  enough  for  the  point  in  question,  that  he  had  been 
in  the  place  for  fifty  years,  and  constantly  resident ;  and  that  there 
is  no  averment  either  of  an  intention  to  remove  him,  or  of  an  in- 
tention on  his  part  to  resign,  or  to  leave  Scotland.  That  he  occu- 
pied and  cultivated  a  farm  is  also  material,  whether  it  was  attach- 
ed to  the  office  or  not :  in  either  view,  it  implies  permanency. 
That  he  acted  as  a  Justice  of  the  Peace  is  still  more  important; 
and  it  is  not  averred  in  the  record  that  he  did  so  as  Governor ; 
and,  on  the  whole,  the  Lord  Ordinary  cannot  conceive  a  stronger 
case  of  change  of  domicil.     And  having  formed  this  opinion  up-' 
on  principle,  it  is  certainly  very  satisfactory  to  him  to  find  that  it 
is  confirmed  by  the  opinion  of  such  a  lawyer  as  Sir  William  Grant 
In  a  case  laid  before  him,  on  the  part  of  the  pursuer  and  her 
sister,  in  1799,  the  question  of  domicil  was  brought  distinctly 
under  his  notice,  and  Governor  Trapaud  was  described  as  *  Go- 
f  vernor  Trapaud,  an  English  gentleman,   residing  in  Soothndi 
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*'  mer^  in  his  capacity  of  an  officer  in  his  Majesties  service^  bap-  16  Feb.  183©. 
•*  pening  to  die  in  that  country  f  and  with  reference  to  this,  Sir     "^^V^*^  . 

*  William  Grant  says,  « I  think  it  will  be  difficult  to  contend  that  |^  N"ewm««h!'^ 
^  it  18  not  the  law  of  the  domicil  that  must  govern  the  case,  and  /       

**  do  not  see  any  ground  for  disputing,  that  Scotland  was  Gover-  *^' 

^  nor  Trapaud's  proper  domicil/     Yet  the  facts,  as  stated  in  the 

*  case,  were  not  nearly  so  strong  in  favour  of  the  Scotch  domicile 

*  as  they  are  now  admitted  to  be  on  the  record. 

*  d.  But  the  question  does  not  exclusively  depend  on  the  domi- 
^  cil,  though  it  may  be  affected  by  it     This  is  not  properly  a 

*  question  in  the  succession  of  Governor  Trapaud.  It  is  as  much  a 
'  question  in  the  succession  of  Mrs  Trapaud,  who  survived  her  faus- 

*  band,  and  was  certainly  domiciled  in  Scotland.  But  the  reid 
'  question  is,  what  was  the  effect  of  the  marriage  in  Scotland,  in 
^  the  rights  of  Governor  Trapaud  and  his  wife  ?  Was  the  legacy 

<  which  was  vested  in  Mrs  Trapaud  legally  transferred  to  the  hus-^ 

*  band  before  his  death  ?  That  it  was  by  the  law  of  Scotland,  therd 

<  can  be  no  doubt  But  the  Lord  Ordinary  apprehends,  that  it  is 
^  a  question  which  most  be  determined  by  the  law  of  Scotland; 

<  In  the  same  opinion  of  Sir  William  Grant,  after  stating  that,  by 
'  the  law  of  both  countries,  the  legacy  vested,  he  adds,  *  But  a  sub* 
<^  sequent  question  arises,  whether  a  legacy  thus  vested  falls  under 
^  the  husband's  jus  mariti,  so  as  to  pass  by  his  will,  though  he  die 
^  before  his  wife,  and  before  the  legacy  is  paid :  Now  that  question 
'*  must  be  determined  by  the  law  of  the  country  in  which  the  relation 
*^  of  husband  find  wife  has  been  contracted  as  d  subsists.' 

^  If,  at  the  time  of  the  marriage.  Governor  Trapaud  had  been^ 

<  in  the  ordinary  sense,  a  domiciled  Englishman,  and  only  acciden- 

*  tally  married  in  Scotland,  the  locus  contractus  might  not  regulate 
'  the  effect  of  the  marriage ;  or  if,  before  the  legacy  became  vested 

*  in  1785,  the  parties  had  removed  from  Scotland,  and  been  pro-, 
^  perly  domiciled  in  England,  there  might  be  room  for  a  similar 
<- construction  as  to  the  effect  of  their  marriage,  as  subsisting.     But 

<  in  a  case  in  which  the  husband  had  been  thirty-three  years  resident 

*  in  Scotland  before  the  marriage,  and  the  wife  was  a  native  Scotch* 
<•  woman,  in  which  they  were  still  resident  in  Scotland,  where  the  le* 

*  gacy  became  due  six  years  after,  and  in  which  the  marriage  subsist^ 

<  ed  in  Scotland  alone^  till  the  death  of  the  husband  in  1796,  it  would 
^  sorely  be  a  monstrous  stretch  of  principle  to  say,  that,  upon  any 

*  idea  of  a  constructive  domicil,  in  consequence  of  the  husband's 
^  appointment  being  of  a  military  character,  the  effect  of  that  mar^ 
^riage  should  be  regulated  by  the  law  of  England.     If  the  legal 

*  domicil  was  in  Scotland,  there  can  be  no  question  in  it ;  but,  even 
^jf  that  were  doubtful,  there  can  be  no  question  that  it  was  ia 
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16  Feb.  18Sd.  c  Scotland  exdusively  that  tbe  marriage  was  contracted,  and  did 

^T|  ,  *  continuaUy  subsist. 
V.  Newmanb.        ^  If  the  Court  shall  concur  in  the  opinion  of  the  Lord  Ordinary^ 

<  the  effect  will  be,  that  the  present  pursuer  must  grant  the  powei 

<  of  attorney,  and  may  be  charged  with  horning  to  that  effect.  But 
^  the  Lord  Ordinary  conceives,  that  it  will  also  be  competent  to  Mr 

*  Newmarsh  to  demand  payment  from  Mr  Bowyer,  in  virtue  of  the 

*  decree,  and,  if  necessary,  to  apply  to  the  Court  of  Exchequer  foe 

<  an  order  to  compel  payment/ 

The  pursuer  having  redaimed,  the  Court  sisted  procedure  until 
the  opinion  of  English  counsel  should  be  taken  on  a  joint  case  for 
the  parties  *. 
Fjinuer*!  At  the  advising  of  the  cause,  after  this  opinion  bad  been  obtain-* 

ed.  Dean  of  Faculty^  for  the  pursuer,  pleaded — 1.  Assuming  Gover- 
nor Trapaud  to  have  been  a  domiciled  Scotsman,  the  question  come» 
to  be,  what  law  determines  the  interests  of  husband  and  wife ;  and 
if  it  be  held  that  this  falls  to  be  determined  by  the  English  law,  it 
will  supersede  the  second  question,  viz.  that  of  domiciL  The  ge« 
neral  argument  on  the  first  point  is,  that  a  person  domiciled  in  Eng- 


Pleas. 


*  Opinion  of  Messrs  Bikersteth  and  Charles  Hope  Maclean,^^The  legacy  in 
question  being  given  to  Mrs  TrajMiudy  her  husband  was  in  her  right  entitled  to 
reduce  it  into  possession ;  and  if  he  had  done  so,  the  legacy  would  have  become 
bis  own  absolutely.  In  fact,  he  neither  reduced  it  into  possession,  nor  released  it, 
but  died  leaving  Mrs  Trapaud  surviving  him  ;  and  under  these  circumstances,  the 
legacy,  by  the  law  of  England,  became  the  absolute  property  of  Mrs  Trapaud,  the 
surviving  wife,  and,  upon  her  death,  became  the  property  of  her  executrices,'  as 
part  of  her  estate,  to  the  exclusion  of  the  executors  of  her  predeceased  husband. 

The  proceedings  in  the  Court  of  Exchequer  were  in  accordance  with  the  law, 
of  England  in  this  respect;  and  if  the  question  raised  by  Mr  Newmarsh  were 
DOW  to  be  litigated  in  England,  the  legacy  would  be  adjudged  to  the  executrices 
of  Mrs  Trapaud. 

But  between  co-plaintiff)  there  can  be  no  adjudication ;  and  notwithstanding 
the  joint  allegations  in  the  bill,  and  the  several  orders  obtained  upon  the  joint, 
application  of  the  plaintiffs,  including  the  executors  of  General  Trapaud,  we  in-^ 
cline  to  think,  that  the  mere  proceedings  in  the  Court  of  Exchequer  would  not 
be  considered  conclusive  of  any  right,  so  as  to  bar  any  just  or  substantial  claim 
of  Mr  Newmarsh.   The  right,  however,  could  not  be  tried  as  between  the  co-- 
plaintiffs  in  that  suit.    If  Mr  Newmarsh  could  be  advised  to  prosecute  his  claim « 
in  England,  it  would  be  necessary  for  him  to  institute  a  suit  of  his  own,  and  to^ 
explain  not  only  the  long  delay  which  has  taken  place,  but  the  circumstances  un- 
der which  he  and  the  executors  of  General  Trapaud  were  induced  to  join  in  pro- 
ceedings, now  alleged  to  be  at  variance  with  their  rights.  But  Mr  Newmarsh,  ar 
executor  of  his  mother,  the  residuary  legatee  of  General  Trapaud,  cannot,  by  the- 
Ifiw  of  England,  establish  any  title  or  claim  to  the  legacy  in  question.     See  cases. 
Gayer  v,  Wilkinson,  1.  BrowiCs  Chancery  Cases,  50,  note  ;  Becket  v,  Becket,  l.^ 
Dicken's  Reports,  340;  Mitford  v.  Mitford,  9.  VeseyU  Reports,  87 ;  Baker  ».  Hall, 
i2.  Vesey,  497 ;  Pierce  ».  Thoroely,.3.  Simons,  167 ;  Ajams  ».  Lavender,  l.  Af^CM- 
Jfindand  Younge,  41. 
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land,  having  Ieft»  by  will  in  the  English  form,  funds  situated  in  16  Feb.  1836. 
England,  that  the  interest  to  be  claimed  under  this  will  is  an  inte-     ^'^V*^ 
rest  under  an  English  deed,  and  must  be  determined  therefore  ac-  ^^  Newmarsh. 
cording  to  the  rules  of  the  law  of  England. 

Suppose  a  question  had  occurred  in  England  instead  of  here, 
between  the  pursuer  and  defender,  in  regard  to  this  legacy  as 
not  yet  paid,  you  are  told  by  the  English  law  that  the  defender 
could  not  have  pursued  any  action  for  its  recovery  in  an  English 
court,  because,  as  executor  of  Governor  Trapaud,  he  had  no  right 
to  funds  not  reduced  into  possession  by  the  Governor  during  his 
life.  Mrs  CarapbeU's  will  being  an  English  will,  establishes  an 
interest,  which,  in  the  event  of  certain  proceedings  being  neglected 
by  Governor  Trapaud,  the  husband,  vests  on  his  decease  in  the 
wife  by  her  surviving. 

The  rights  inter  virum  et  uzorem  must  fall  to  be  decided  by 
the  rules  of  English  law,  on  the  principle  of  the  case  of  Black 
V.Brown,  1828*.     It  was  there  decided,  that  if  there  was  an  in- 


•  FIRST  DIVISION.  20M  February  1828. 

Mrs  Isabella  Black  and  Miss  Bbown  against  John  Brown's  Trustees. 

William  Brown  of  Lynchburg,  Virginia,  made  a  will  there,  on  29th  June  1805, 
which  contained  the  following  clause :  '  The  remainder  of  my  estate,  after  deduct- 
*  ing  therefrom  the  above  legacies,  is  to  be  divided  in  the  following  manner,  viz. 
'  To  my  father  and  mother,  James  and  Margaret  Brown  of  Kirkcudbright,  North 
'  Britain,  I  leave  one-fourth  share  of  the  balance  of  my  estate  to  them,  or  the 
'  survivor  of  them.'    The  other  three  shares  were  given  to  the  testator's  sisters. 

William  Brown  died  at  Richmond  in  Virginia,  in  1811,  leaving  a  considerable 
fortune,  chiefly  personal  estate^  in  America.  Part  of  his  estate  was  in  England, 
m  the  hands  of  his  partner  in  trade,  Mr  Boyd  Miller  of  London. 

The  executor  proved  the  will  in  America,  and  in  England  administration  was 
^nted,  by  the  Prerogative  Court  of  Canterbury,  to  James  and  Margaret  Brown, 
the  testator's  father  and  mother. 

James  Brown  survived  his  son  several  years,  and  died  23d  February  1816. 
Margaret  Brown  survived  her  husband,  and  died  in  1820. 

Both  James  and  Margaret  Brown  had,  during  their  whole  lives,  'been  domiciled 
iA  Scotland;  and  on  their  death  they  left  daughters,  the  present  pursuers. 

During  the  life  of  James  Brown,  the  father,  no  remittances  were  made  by  the 
executors  in  America.  But  since  his  death,  and  during  the  survivance  of  his  wife, 
Margaret  Brown,  remittances  were  made  to  the  amount,  it  is  alleged,  of  upwards' 
of  L.1 1,000,  every  such  remittance  having  been  paid  to  Mrs  Brown,  (or  John 
Brown  for  her,)  and  acknowledgments  or  receipts  for  these  payments  given  by  Mrs 
Brown  or  her  attorney,  in  her  name,  to  the  executors  in  America,  as  to  account 
of  the  said  share.    A  balance  still  remains  in  America  of  about  L.3000. 

Of  the  funds  in  England,  L.4500  were,  during  James  Brown's  life,  paid  to  the 
agent  of  James  and  Margaret  Brown,  the  executors  holding  the  administration 
there;  and  this  sum  was  divided  amongst  the  four  sets  of  residuary  legatees. 

On  the  Slst  February  1815,  James  and  Margaret  Brown,  the  parents  of  the 
testator,  made  a  will,  by  which  they  bequeathed  the  whole  of  their  property  to' 
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16  Feb.  1836.  terest  created  by  a-foreig^  settlement,  in  funds  situated  abroad,  all 
^"^V^^    questions  as  to  the  riehts  of  husband  and  wife,  with  reeard  to  those 

Oram  or  Clark  ^  ^  »  & 

l^  Newmarsh. • ■ 

John  Brown  of  Nether  wood ;  and^  in  particular,  they  conveyed  to  him  the  fourth 
share  of  William's  succession,  bequeathed  by  him  to  them. 

Mrs  Brown,  the  widtiw  and  survivor,  on  24th  May  1817,  made  another  wiU, 

whereby  she  confirmed  and  ratified  the  joint  will,  and  again  conveyed  to  Jobtt 

.    Brown  the  fourth  share  bequeathed  by  her  son  William.  > 

In  these  cireumstances  the  pursuers,  two  of  the  daughters  of  James  and  MargA^ 
ret  Brown,  brought  the  present  action  of  reduction,  count  and  reckoning  and  pay* 
ment,  against  the  late  John  Brown  of  Netherwood,  concluding,  Ui,  For  reduc- 
tion of  the  joint  will  by  their  parents,  and  the  deed  of  ratification  by  their  mother, 
because,  on  the  death  of  James  Brown,  one-thn*d  part  of  his  moveable  property 
belonged  as  legitim  to  the  pursuers,  and  consequently  the  deeds  of  settlement 
were  void,  in  so  far  as  they  contained  a  conveyance  of  that  legitim ;  and,  2d,  For 
prpduction  pf  the  state  of  the  moveable  property  of  James  Brown  at  the  time  of 
his  death,  whereby  the  amount  of  legitim  might  appear,  and  for  payment  of  this 
legitim,  when  so  ascertained. 

After  various  procedure  tlie  reductive  conclusions  were  finally  disposed  of  19 
favour  of  the  pursuers;  and  the  case  having  been  remitted  to  the  Outer-House,  to 
hear  parties  on  the  amount  of  the  legitim.  Lord  Eldin  remitted  to  Mr  Samuel 
Clerk,  accountant,  to  make  up  a  state  of  the  pursuer's  share  of  legitim.  He  ac- 
cordingly gave  in  a  report  containing  three  views.  The  first  view  was  on  the  sup- 
position that  they  were  entitled  to  claim  legitim  out  of  the  whole  property  be- 
queathed by  William  Brown  to  his  father  and  mother ;  the  second  gave  effect 
to  the  plea  of  the  defenders,  that  the  whole  of  the  fourth  share  vested  in  the 
jnother  by  force  of  survivance;  and  the  third  was  on  the  supposition  that  legitim 
was  due  only  out  of  that  part  of  William  Brown's  succession  which  had  been 
recovered  prior  to  his  father's  death. 

The  Lord  Ordinary,  on  1st  February  1827,  pronounced  the  following  interlo- 
cutor :  '  Having  heard  parties'  procurators,  approves  of  the  first  view  given  by  Mr 

*  Samuel  Clerk  in  his  report ;  and  in  terms  of  said  view,  decerns  against  the  de- 

*  fenders  for  payment  to  the  pursuer  of  the  sum  of  L.2118 : 0 :  6  sterling,  reported 

*  as  due  to  her  on  the  llth  of  November  last,  with  interest  from  that  date  till  \ya\d, 

*  reserving  to  the  pursuer  her  claim  for  her  share  of  the  legitim  out  of  the  funds 

*  still  due  in  America;  farther,  finds  the  defender  liable  to  the  pursuer  in  ez- 

*  penses.' 

Against  this  interlocutor  the  defenders  reclaimed^  and  the  Court  ordered  the 
opinion  of  American  counsel  to  be  taken  on  a  joint  case,  containing  the  follow- 
ing queries :  '  Mrs  Black  and  Mary  Brown,  two  of  the  daughters  of  James  and 

*  Margaret  Brown,  have  demanded  a  share  of  that  part  of  the  estate  of  their  bro- 

*  ther  William,  which  was  bequeathed  as  above  to  their  father  and  mother,  while 

*  the  representatives  of  John  Brown  of  Netherwood  claim  the  whole,  as  effectually. 

*  conveyed  to  him  by  the  joint  testament  of  James  and  Margaret  Brown,  and  by 
'  Mrs  Brown's  subsequent  will. 

'  By  the  law  of  Scotland,  children  have  right  to  one-third  of  the  moveable 
'  estate  of  their  father  on  his  death,  and  of  this  portion  they  may  not  lawfully  be 

*  deprived  by  his  will  or  settlement.  The  claim  of  Mrs  Black  and  Mary  Brown, 
'  in  opposition  to  the  will  of  their  father  and  mother,  comes  thus  to  depend  on 
'  the  question,  whether  the  foresaid  share,  bequeathed  by  William  to  his  father 

*  and  mother,  or  the  survivor,  was  vested  absolutely  in  the  father  during  his  life. 

*  You  are  therefore  requested  to  say  what,  according  to  the  law  of  the  state  of 

*  Virginia,  and  the  construction  of  the  will  of  William  Brown,  is  the  nature  ofj 
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parts;  of  the  funds  wbteh  had  not  been  brought  to  this  country ,.  must  16  Feb.  1B3B 
be  regulated  by  the  law  of  the  country  where  the  settlement  was 
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'the  estate  or  intereBt  acoruiog  to  James  the  faihery  ia  the  fourth  of  his  son  WiU 
*liaiB's  estate,  bequeathed  as  above* 
'  la  particular,  you  are  requested  to  say,  whether  the  aforesaid  share,  if  not  re- 

*  dnced  into  possession  during  James  Brown's  life,  was  wholly  (or  if  in  part  only, 

*  to  what  eitent,)  a  vested  interest  in  James  Brown,  the  father  ?  Whether,  if  so," 

*  it  was  an  interest  absolute  and  indefeasible,  or  subject  to  be  defeated  in  the 

*  event  of  the  wife's  surviving,  either  by  that  survivaoce  alone,  or  by  a  will  made 
'  by  the  widow  ?  Sd,  Whether,  under  the  words  of  William  Brown's  will,  such  an 

*  interest  would,  by  the  law  of  the  state  of  Virginia,  be  held  to  be  vested  in  James,' 
'  as  would  have  entitled  his  children  (had  his  domicil  been  in  America)  to  de- 

*  mand  their  portion  out  of  it,  the  mother  surviving  ?  Or  whether,  if  not  the 

*  whole,  any  part  of  the  bequest  is  to  be  considered  as  so  vested  in  James  Brown  ? 

*  5i,  Whether,  if  the  fund  bad  been  reduced  into  possession  during  James  Brown's 

*  life,  there  woold  have  been  any  differeuce  on  the  nature  and  effect  of  the  in-' 

*  terest  vested  in  James  Brown  ?' 

To  these  queries  the  following  answers  were  given  by  William  West,  Esq. 
Attorney- General  of  the  United  States :  *  Ut,  James,  the  father  of  the  testator, 

*  took,  conjunctly  with  his  wife  Margaret,  the  testator's  mother,  a  vested  interest 

*  in  that  portion  of  the  testator's  estate  which  was  bequeathed  to  them ;  but  this 

*  vested  interest  was  not  an  interest  absolute  and  indefeasible  in  James,  as  it 

*  would  have  been  in  regard  to  a  chattel  in  possession.    On  the  contrary,  it  was 

*  a  vested  interest  in  a  joint  chose  in  action  merely,  (like  that  in  a  joint  bond  to 
'  husband  and  wife,)  on  which  the  marital  rights  of  the  husband  did  not  act  ab" 

*  soltUHy  to  transfer  at  once  the  wife's  interest  in  that  chose  to  him,  but  on  which 

*  his  marital  rights  acted  only  condUional/y,  the  conditions  being,  that  he  should 

*  reduce  the  chose  into  possession  during  the  coverture,  or  do  some  act  during 

*  the  coverture  indicating  his  disagreement  to  the  continuance  of  the  wife's 

*  joint  interest  in  the  chose  :  such,  for  example,  as  bringing  a  suit  for  the  legacy 
'  in  his  own  name  alone.    But  the  husband,  in  this  case,  having  neither  reduced 

*  the  chose  into  possession  during  the  coverture,  nor  done  any  act  indicating  his 

*  disagreement  to  the  continuance  of  his  wife's  joint  interest,  but,  on  the  con- 

*  trary,  having  done  several  acts  indicating  his  desire  that  her  joint  interest  should 

*  continue,  (such  as  the  joint  administration  in  London,  the  joint  letter  of  attorney 
'and  the  joint  will,)  I  am  of  opinion,  that  on  his  death  the  whole  of  the  joint 
'  legacy  which  remained  uncollected  at  that  time  survived  to  his  wife  by  force  of 

<  that  survivorship  alone;  and  on  that  event  belonged  to  her  in  her  own  absolute 
'  right,  subject  to  testamentary  disposition  by  her,  or,  in  case  of  her  intestacy,  to 
'  distribution  among  her  personal  representatives ;  and  my  opinion  would  have 

*  been  the  same,  independently  of  the  joint  acts  done  by  the  husband  and  wife  by 

*  force  of  the  will  alone,  and  the  mere  circumstance  of  his  forbearance  to  do  any 

*  act  indicative  of  his  disagreement  to  the  continuance  of  the  joint  interest  created 

*  by  the  will. 

*  2df  With  regard  to  so  much  of  the  legacy  as  had  not  been  reduced  into  pos- 

*  session  by  James  Brown  during  his  life,  I  am  of  opinion,  that  under  the  words 

*  of  William  Brown's  will,  such  an  interest  would  not  be  held,  by  the  laws  of  Vir- 
'ginia,  to  have  vested  in  James,  as  would  have  entitled  his  children  (had  his 

*  domicil  been  in  America)  to  demand  any  portion  out  of  it,  the  mother  surviving ; 

<  but  that,  with  regard  to  so  much  of  the  legacy  as  had  been  reduced  into  posses- 

*  tion  before  his  death,  it  became  at  once,  by  force  of  such  reduction,  into  posses* 
'  sion,  part  of  his  separate  estate,  was  subject  to  bis  sole  authority,  and  in  the 
*> event  of  his  death,  intestate,  would  luive  been  distributed  by  the  courts  of  Vir- 
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16  Feb.  1836.  made.   There  was  also  a  case  of  Newlands,  22d  Nov.  18S2,  subse-' 
quent  to  the  case  of  Brown,  which  was  decided  upon  the  same 
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'  ginia  among  his  personal  representatives,  according  to  the  law  of  bis  domicil  at 

*  the  time  of  his  death.  ' 

'  5d,  I  am  of  opinion,  that  if  the  fund  had  been  wholly  reduced  into  posses- 
'  Bion  by  James  during  the  coverture,  there  would  have  been  this  difierence  in  th6 
'  nature  and  effect  of  the  interest  vested  in  biro,  that  that  which,  under  the  will; 
'  had  been  a  vested  interest  tit  a  joint  chose  in  action  merely ^  would  have  become  tf 
« vested  interest  in  a  joint  chattel  in  potsestion  ;  in  which  last  character  his  marital' 

*  rights  would  have  attached  upon  the  joint  interest  of  the  wife  immediately  and 

*  absolutely,  and  made  the  personal  subject  wholly  his  own.' 

After  this  opinion  had  been  brought  before  the  CouTt,  they  ordered  cases  upon 
the  point  in  dispute. 

The  pursuers  pleaded — By  the  will  of  William  Brown,  interpreted  according  to 
the  American  law,  a  chote  in  action,  or  right  to  recover  a  subject,  was  vested  jointly 
in  Mr  and  Mrs  Brown.  These  parties  being  married  in  Scotland,  and  resident  there 
at  the  time  of  the  testator's  decease,  any  right  of  a  personal  nature  which  vejited 
in  the  wife,  or  husband  and  wife  jointly,  during  the  subsistence  of  the  marriage, 
must  be  held  to  have  fallen,  by  the  rules  of  the  Scotch  law,  under  the  jus  mariti  of 
the  husband,  unless  that  was  expressly  excluded,  and  to  be  subject  to  the  claim 
of  legitim. 

,In  the  case  of  Egerton,  27th  Nov.  181S,  JP.  C,  it  was  decided  that  a  chote  in 
action^  which,  by  the  law  of  England,  survived  to  the  wife,  in  respect  the  subject 
had  not  been  reduced  into  possession,  fell  under  the  Scotch  jus  mariti,  and  was 
subject  to  the  claim  of  legitim.  This  decision  was  confirmed  by  that  of  Craigie 
V.  Gardner,  12th  June  1817,  and  Milligan  o.  Milligan,  9th  Feb.  1825.  The  cir- 
cumstance, that  these  were  cases  of  intestate  succession,  while,  in  the  present  case, 
the  fund  was  conveyed  by  a  testamentary  deed,  makes  no  substantial  difference;  for 
here*  as  in  them,  all  that  vested  was  a  chote  in  action.  It  cannot  be  maintained 
that  there  is  any  thing  in  William  Brown's  will  to  shew  his  intention  to  exclude 
the  Scotch  jus  mariti  of  his  father.  So  far  from  that,  he  did  not  even  effectually 
exclude  his  marital  rights  by  the  law  of  America;  because,  during  the  five  years 
that  James  Brown  survived  the  testator,  he  might,  at  any  time,  have  severed  the 
joint  tenancy  and  brought  the  whole  fund  under  his  marital  right.  If  the  jus' 
mariti  was  not  expressly  excluded  by  the  will  of  the  testator,  the  law  of  America- 
can  never  be  allowed  to  regulate  the  rights  between  parties  married  and  resident 
in  Scotland. 

The  question  is  about  the  succession  of  James  Brown;  and  even  supposing  Wil* 
liam  Brown's  intentions  were  clearly  expressed  in  his  will,  they  cannot  regulate 
the  succession  of  James  Brown,  which  must  be  determined  by  the  lex  domicilii,' 
as  settled  by  a  train  of  decisions ;  Hogg  v,  Hogg,  17th  June  1791.  * 

The  defenders  pleaded — The  question,  whether  the  bequest  by  William  Brown 
to  his  parents  fell  under  the  jus  mariti  of  the  husband,  or  became  the  absolute 
property  of  the  wife  by  force  of  survivorship,  must  be  determined  by  the  inten- 
tjon  and  legal  effect  of  William  Brown's  will. 

This  being  an  American  deed  roust  be  interpreted  by  the  law  of  that  country,* 
otherwise  it  would  be  impossible  for  a  foreign  testator  to  guard  against  the  distri-' 
t>ution  of  his  property  after  his  death,  contrary  to  his  declared  intentions ;  Hen<^ 
derson  v.  M'Lean,  13th  Jan.  1778.  ' 

By  the  opinion  of  an  American  lawyer,  it  had  been  determined  that  William* 


No.  89.  COURT  OF  SESSION:  413 

principles.     In  that  case  the  wife  succeeded  to  a  brother  in  intes-  16  Feb.  1836. 
tacy,  and  it  was  there  held,  that  bonds  which  were  not  by  the  Scotch     ^^V^^ 
law  moveable,  but  which  were  so  held  by  law  of  the  testator's  coun-  p.  'N^^mawh'^ 
try,  fell  within  the  jus  mariti  of  the  husband  in  Scotland,  though 
his  claim  was  excluded  by  the  Scotch  law.     This  was  going  a  step 
fEurther  than  in  the  case  of  Brown,  and  holding  that,  in  a  question  of 

Brown,  by  his  m\\,  intended  to  give,  and  did  give  bis  parents  a  joint  interest  iri  Defenders* 
a  certain  subject,  with  an  absolute  survivorship  of  the  fee  to  the  wife,  in  so  far  Pleas. 
as  the  subject  was  neither  reduced  into  possession,  nor  judicially  claimed  and  de-* 
cemed  for  during  the  husband's  life.  In  other  words,  to  this  extent  the  testa- 
tor,  ID  the  language  of  the  Scotch  law,  excluded  the  jus  mariti,  and  gave  to  the 
wife  a  separate  estate^  of  which,  in  the  event  of  her  husband's  predecease,  she  was 
not  to  be  deprived. 

That  as  the  wife's  absolute  interest  did  not  arise  till  after  her  husband's  death, 
it  resembled  the  case  of  a  legacy  left  to  her  after  his  decease :  That  confessedly 
James  Brown  bad  not  taken  the  requisite  steps  for  reducing  the  fund  in  dispute 
into  his  possession,  and  that  therefore  legitim  could  not  be  claimed  out  of  it. 

This  question  regards  the  extent  of  James  Brown's  rights  to  foreign  property 
under  a  foreign  will,  not  the  distribution  of  James  Brown's  moveable  succession; 
therefore  his  domicil  can  have  no  effect  in  its  decision,  and  consequently  the 
cases  of  Hogg  and  Egerton,  cited  by  the  pursuer,  do  not  apply.  Besides,  these  were 
cases  of  intestate  succession,  and  could  not  apply  to  the  present,  which  regards  the 
construction  of  a  deed. 

Lord  Balgray,'^By  what  law  are  we  to  ascertain  the  law  applicable  to  the  Opinion  of 
case?  Just  the  law  counsel  states  in  this  case;  and  then  you  are  to  consider  what  Court, 
steps  of  the  law  necessarily  apply  to  it;  and  when  you  find  that,  then  you  must 
determine  the  point  according  to  the  law  of  the  domicil.  It  is  just  a  pure  ques- 
tioD  of  fact,  what  is  the  law  of  the  domicil  ?  I  am  quite  clear,  as  this  person  says, 
h  could  not  and  does  not  transmit  the  subject  according  to  the  law  of  Scotland. 
It  is  nothing  but  a  mere  action* 

Lord  President. — I  am  of  the  same  opinion.  At  first  I  had  some  doubts  upon 
the  matter.  My  doubts  are  founded  on  this :  first,  they  alleged,  by  the  law  of  Ame- 
rica, if  such  a  question  was  made  as  here,  it  would  have  vested  in  the  husband 
alone,  and  his  discharge  would  have  been  good  to  the  executors.  But  the  Ame» 
dcao  executors  would  have  been  entitled  to  say  that  that  is  not  the  construction 
of  the  law  here  without  the  wife's  discharge;  and  he  would  have  been  obliged  tp 
produce  the  wife's  discharge ;  and  if  he  had  not  that  discbarge,  the  doubt  was, 
whether  it  could  have  vested  in  the  husband.  If  he  actually  had  got  it  at  that 
moment,  and  brought  it  home  here,  it  would  have  been  his  property  :  the  distinc- 
tion would  have  fled  off;  but  as  he  did  not  get  possession  of  it,  it  just  remained  a 
right  of  action,  as  it  originally  was.    Every  thing  that  he  got  is  admitted. 

The  Court  pronounced  the  following  judgment:    *  The  Lords  having  advised  Judgment. 
<  these  mutual  revised  cases  for  the  parties,  and  heard  parties'  procurators  at  the 

*  bar,  recall  the  interlocutor  of  the  Lord  Ordinary,  Eldin,  submitted  to  review ; 

*'^fiod,  that  this  question  must  be  decided  by  the  law  of  the  United  States  of  Ame- 
rica, and  that,  by  said  law,  the  funds  not  reduced  under  the  possession  of  the 
husband  are  not  subject  to  the  children's  claim  of  legitim,  according  to  the  law  of 

*  Scotland ;  and  remit  to  Lord  Corebouse,  in  place  of  Lord  Eldin,  to  hear  parties 
^  farther  thereupon,  and  to  proceed  as  accords ;  find  no  expenses  due  to  either 
^party,  except  us  to  the  accountant's  report,  which  is  reserved  fur  consideration 
^^and  dtsposid  o£  the  Lord  Ordinary.' 
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16  Feb.  1836.  intestate  succession,  the  law  of  the  domicil  of  the  testatbr  and  the  lex 
^^^"^^ ,  ^*i  sit»  might  control  the  interests  arising  out  of  a  Scotch  contract  of 
V.  Newmanfa.  marriage.  Therefore,  on  the  principles  of  these  two  cases,  it  is  sub- 
mitted that  the  principle  of  the  Lord  Ordinary's  interlocutoris  wrong, 
and  that  it  must  be  held  that  the  legacy  belonged  to  Mrs  Trapaud,  as 
it  was  not  reduced  into  possession  by  her  husband,  and  as  she  sur- 
vived him.  But,  2d,  Governor  Trapaud  was  at  his  death  a  domi* 
ciled  Englishman,  and  therefore  the  question  now  at  issue  must  be 
determined  exclusively  by  the  laws  of  England.  The  original  status 
of  Englishman  cannot  be  lost  by  residence  in  another  country,  how-* 
ever  long,  if  such  residence  be  occasioned  by  military  duty.  Go- 
vernor Trapaud,  though  commanding  a  fort,  was  liable  to  be  re* 
moved  at  tlie  will  of  his  Majesty,  and  must  have  fixed  his  residence 
in  whatever  place  he  was  ordered  to  remain  at. 

His  marriage  to  a  Scotchwoman  did  not  make  his  residence 
more  permanent,  nor  could  his  wife's  domicil  have  any  effect  in 
determining  his,  the  rights  of  the  wife  being  merged  in  the  person 
of  the  husband. 

The  arguments  founded  on  his  acting  as  Justice  of  Peace,  and 
possessing  a  farm,  are  equally  futile,  as  neither  of  these  could  pre- 
vent his  being  removed  to  any  part  of  the  British  dominions.  There 
was  a  mistake  made  with  regard  to  the  facts  of  the  case  of  Sir 
Charles  Douglas ;  Ommaney  r.  Bingham,  House  of  Lords,  I8th 
March  1796,  5.  Vesexfi  Reports^  757;  for  it  was  said  that  Sir 
Charles  had  no  fixed  residence  at  all,  and  that  therefore  his  mili- 
tary residence  might  be  for  that  reason  held  to  have  given  him  a 
domicil.  But  it  appears  that  the  case  was  decided  on  a  different 
principle,  as  he  had  an  establishment  at  Gosport,  where  he  resided 
when  not  employed.  Therefore  it  was  not  held  there  that  the  Scotch 
domicil  was  lost  by  the  military  employment  in  England.  See 
Mobertsan  on  Succession^  p.  448. 

At  all  events,  it  will  be  improper  to  decern  in  terms  of  the  con<^ 
elusion,  that  the  defenders  should  grant  a  joint  power  of  attorney  to 
uplift  the  money,  as  it  is  by  no  means  certain  that  the  production 
of  a  decree  in  the  pursuer's  favour  will  not  be  held  in  the  English 
courts  a  sufficient  authority  for  payment  of  it  without  any  other 
proceedings ;  and  such  a  decerniture,*if  unnecessary,  is  incompetent 
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Keatfi  for  the  defender,  pleaded — 

The  question  here  is,  whether  the  legacy  in  dispute  passed,  jure 
mariti,  according  to  the  law  of  Scotland,  or  whether  the  rights  inter 
virum  et  uxorem  are  to  be  regulated  by  the  law  of  England.  It 
was  at  first  pleaded  in  this  case,  that  by  the  law  of  England  there 
had  been  an  adjudication,  forming  a  res  judicata  between  the  de* 
fender  and  pursuer ;  or,  at  all  events,  that  there  was  a  lis  pendent, 
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ariMDg  from  the  proceedings  in  tbe  Engliah  courts.     From  the  opi-  16  Feb«  1830.: 
nion  of  English  counsel,  however^  it  was  ascertained  that  there  can      -^y"^ 
be  no  adjudication  between  co-plaintiffs,  and  that  there  can  be  no  ^.'^ewroar^. 
farther  proceedings  in  Exchequer  unless  a  new  action  be  raised.       — - 
But  no  action  will  lie  in  the  Court  of  Exchequer  against  the  de-  p|*^ 
fender,  who  is  resident  in  Scotland,  and  not  subject  to  the  jurisdic- 
tion of  the  Court  of  Exchequer.     The  plea  of  res  judicata,  or  lis. 
i^libi  pendens,  must  therefore  be  abandoned. 
.   The  legacy  being  here  left  by  an  English  will,  we  must  look  to. 
the  terms  of  that  will  to  ascertain  whether  the.  legacy  vested  in  Mrs. 
Trapaad;  but  as  there  id  no  dispute  upon  that  point,  the  interpre-. 
tation  of  the  English  law  ceases,  there,  and  it  then  comes  to  be  de-* 
termined  by  the  Scotch  law,  whether  the  legacy  was  assigned  to 
Governor  Trapaud  by  the  implied  assignation  in  the  marriage  be- 
tween the  parties.     The  case  of  JCgerton,  27th  Nov.  1.812,  F.  C, 
is  one  which  is  directly  in  point.     The  first  question  there  was,  Did 
the  money  vest  in  the  wife  or  not  ?  Must  it  be  held  to  require  con- 
firmation to  effect  that,  according  to  the  Scotch  law,  or  must  it  be 
held  to  have  vested  without  confirmation,  because,  by  the  law  of 
England,  no  such  procedure  is  necessary  ?  That  being  settled,  the 
next  question  was,  the  parties  being  married  and  resident  in  Scot- 
land, are  the  rights  between  the  spouses  to  be  regulated  by  the  law 
of  Scotland  ? 

In  that  case  it  was  decided,  that,  on  the  English  principle,  the 
property  vested  in  the  wife  without  confirmation ;  but  having  once 
vested  in  the  wife,  it  came  under  the  jus  mariti  of  the  husband, 
according  to  the  principles  of  Scotch  law.  Just  so,  in  the  present 
case,  tbe  property  being  undoubtedly  in  the  wife,  it  is  plain  you 
must  determine,  by  the  law  of  Scotland,  that  it  was  transferred  to 
the  husband  by  the  marriage. 

Reference  has  been  made  to  a  subsequent  case  of  Brown,  as  es- 
tablishing a  different  principle ;  and  on  examining  into  the  peculiar 
eircumstances  of  this  case,  it  will  be  found  that  the  decision  went 
entirely  on  the  peculiar  phraseology  of  the  will.  And  in  the  later 
ease  of  Newlands,  the  principle  was  settled  in  a  way  completely  in 
favour  of  the  views  now  contended  for.  There  it  was  determined, 
that  to  ascertain  whether  a  subject  is  heritable  or  moveable,  you 
must  go  to  the  law  of  the  place  where  it  is  situated ;  and  having 
ascertained  that,  you  must  allow  the  rights  of  husband  and  wife  in 
regard  to  it  to  be  regulated  by  the  law  of  the  country  where  the 
marriage  took  place. 

As  to  the  question  of  domicil,  that  must  always  depend  upon 
the  facts  and  circumstances  of  the  case.  It  is  impossible,  indeed,  to 
say,  that  the  domicil  of  an  officer  in  a  regiment  must  be  the  place 
where  he  died,  merely  because  hb  regiment  happens  to  be  there  at 
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16  Feb.  1836.  the  time;  but  it  is  equally  plain,  that  the  mere  circumstance  of  being 
""^^V^^    in  the  army  does  not  prevent  the  party  from  acquiring  a  domicil, 

vs  Newmarsb.  ^^  '^^^  intention  to  do  so  is  sufficiently  manifested.  There  is  another 
important  element  for  consideration  in  this  case,  that  the  domidl 
claimed  for  Governor  Trapaud  is  not  one  by  residence  any  where^ 
but  merely  by  birth.  It  can  never  be  said,  that  iasuch  a  case,  be- 
cause a  man  happens  to  be  all  his  life  in  the  army,  he  cannot,  by 
a  residence,  however  permanent,  change  the  domicii  of  his  birth. 
A  question  has  been  raised,  as  to  whether  a  governor  of  a  fort  is 
subject  to  martial  law.  That  is  plainly  out  of  the  case  here ;  be- 
cause the  main  point  is  the  animus  of  the  jiarty  to  create  a  domicii. 
It  is  of  no  consequence  whether  he  is  removable  by  Government. 
The  question  is  not,  whether  the  situation  which  a  party  holds  is 
permanent;  but  the  question  is,  whether  he  indicated  any  intention 
of  making  a  permanent  residence.  Many  familiar  instances  might 
be  put,  viz.  that  of  the  late  Baron  Norton,  or  the  present  Deputy- 
Governor  of  Chelsea  Hospital.  He  may  be  regarded  as  having  a 
Scotch  domicii ;  but  why  ?  Because  he  has  a  large  estate  in  Scot- 
land, which  he,  in  reality,  makes  his  permanent  residence.  But 
suppose  the  situation  were  given  to  a  soldier  of  fortune,  who  has 
no  property  any  where,  and  who  resides  constantly  at  Chelsea,  there 
can  be  no  doubt  that  that  must  be  held  to  be  his  residence.  The 
present  is  a  much  stronger  case  than  that  of  Sir  Charles  Douglas, 
who  had  no  fixed  domicii  in  England. 

The  pursuer  has  no  interest  to  refuse  to  grant  a  joint  power  to 
uplift  the  money  in  England,  supposing  the  right  to  it  to  be  ad- 
judged to  be  in  the  defender.  Besides,  without  such  a  power,  any 
judgment  in  the  defender's  favour  would  be  ineffectual;  because 
the  English  court  might  refuse  to  enforce  payment,  except  on  a 
joint  power  or  discharge ;  therefore  a  decerniture  in  terms  of  that 
conclusion  is  absolutely  necessary. 


Opinion  of 
Court. 


Lord  Balgray. — I  feel  no  difficulty  in  this  case.  The  note  of 
the  Lord  Ordinary  renders  it  unnecessary  to  go  into  details;  but, 
from  all  tbe  circumstances,  it  is  clear  that  Governor  Trapaud  must 
be  held  to  have  resided  in  Scotland  animo  remanendi,  and  to  have 
acquired  a  domicii  there ;  and  it  is  equally  clear,  that  all  the  rights 
of  husband  and  wife  must  be  regulated  by  the  law  of  Scotland.  In 
regard  to  the  remaining  question,  I  do  not  think  we  can  oblige  the 
pursuer  to  concur  in  granting  a  power  of  attorney,  until  we  know 
whether  that  is  necessary  for  uplifting  the  money. 

Lord  Gillies, — I  take  the  same  view  of  this  case,  and  I  think  the 
question  is  most  satisfactorily  determined  in  the  opinion  of  Sir  W. 
Grant,  who,  after  stating,  that  by  the  law  of  both  countries  the  le- 
gacy vests,  adds,  *.  But  a  subsequent  question  arises,  whetlier  a  le«' 
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'  gacy  thus  vested  falls  under  the  husband's  jus  marid,  so  ais  to  pass  16  Feb.  1836. 

*  by  his  will,  though  he  die  before  his  wife,  and  before  the  legacy    '^^^'v^*^ 

*  is  paid.     Now,  that  question  must  be  determined  by  the  law  of  f^^J^^^^ 

*  the  country  in  which  the  relation  of  husband  and  wife  has  been  con-       

*  tracted,  and  subsists.'   As  to  the  objection  stated,  that  we  have  no  qI^I^^^  ^ 
power  to  force  Mrs  Clark  to  join  in  granting  a  power  for  uplifting 

the  funds  in  the  Court  of  Exchequer,  1  think  it  of  the  utmost  im- 
portance. But  I  cannot  see,  that  because  the  money  is  in  an  Eng- 
lish court,  that  we  are  to  act  on  diiferent  principles  with  regard  to 
it,  than  if  it  was  in  this  Court.  Supposing  it  was  in  the  hands  of 
the  clerk  of  this  Court^  who  refused  to  g^ve  it  up  till  both  parties 
concurred  in  granting  authority,  and  that  we  had  found  the  pro- 
perty of  the  sum  to  be  in  A,  we  should  force  B  to  concur  in  uplift- 
ing it,  for  he  has  no  right  to  refuse.  It  certainly  is  desirable  to 
know,  whether  a  joint  power  is  necessary  in  this  case ;  but  then 
there  may  be  a  litigation  for  years  before  that  point  be  ascertained ; 
and  therefore  I  am  for  ordaining  the  pursuer  to  concur  with  the  de- 
fender in  granting  a  power  of  attorney,  whether  it  be  necessary  or 
unnecessary. 

Lord  Mackenzie. — I  do  not  think  we  can  lay  down  a  strict  rule, 
excluding  from  consideration  wholly  residence  arising  from  mili- 
tary service.  In  ordinary  cases,  where  a  soldier  resides  in'a  country 
not  his  original  domicil,  merely  because  he  is  ordered  to  do  so, 
on  temporary  military  duty,  he  appearing  all  the  time  to' have  no 
voluntary  determination  in  the  matter,  such  residence  may  not  be 
allowed  to  change  his  domicil ;  but  where  he  accepts  the  govern- 
ment of  a  fort,  which  is  well  understood  in  general  practically  to 
fix  a  man  for  life  to  that  locality,  and  does  reside  there  according- 
ly his  whole  life,  and  a  long  life,  it  seems  very  difficult  to  lay  that 
out  of  view  in  fixing  his  domicil ;  and  if  other  circumstances  con- 
cur with  this,  such  as  the  absence  of  any  fixed  property  in  his  ori- 
ginal country,  or  of  any  expression  of  desire,  or  intention,  to  return 
to  it,— his  marrying  in  the  country  where  he  has  taken  up  his  resi- 
dence,— his  accepting  other  functions  there  of  a  nature  implying 
fixed  residence, — there  seems  to  be  no  getting  over  the  impression 
that  he  has  acquired  a  domicil  there,  and  has  quite  lost  all  other 
domicil ;  and  that,  I  think,  appears  to  be  the  present  case. 

Then,  as  to  the  effect  of  the  Scotch  jus  mariti  on  the  English 
legacy,  I  cannot  see  how  that  can  be  affected  by  the  rule  of  Eng- 
lish law,  that  an  English  husband  does  not  acquire  a  legacy  left  to 
his  wife,  without  reducing  it  into  possession.  Suppose  the  English 
rule  had  been,  that  the  husband  did  not  acquire  property  falling  to 
the  wife  at  all,  would  that  have  excluded  the  Scotch  jus  mariti  from 
all  moveables  situated  in  England  ?  Just  as  little  can  a  limitation 
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16  Feb.  1836.  <  or  Otherwise  brought  into  such  a  situation  as  to  enable  my  said 

<  trustees  and  their  foresaids  to  make  a  general  division.' 
It  is  also  declared,  <  In  case  any  of  my  said  brothers  and  sisters 

<  shall  die  before  me,  or  before  the  foresaid  period  of  division,  with- 

<  out  leaving  any  lawful  child  or  children,  or  if  the  children  of  any 

<  of  my  said  brothers  or  sisters  so  predeceasing  shall  die  without 

<  leaving  lawful  issue  before  attaining  the  age  of  twenty-one  years, 

*  it  is  hereby  declared,  that  the  share  or  shares  allocated  to  my  said 

*  brothers  and  sisters,  and  their  children  so  deceasing,  shall  again 

*  accrue  and  be  added  to  the  general  fund  of  division  hereby  con- 

<  veyed  in  trust,  and  shall  be  divided  among  my  surviving  brothers 

<  and  sisters,  share  and  share  alike,  and  in  case  of  their  death,  among 

*  their  children,  equally,  according  to  the  rule,  and  under  the  con- 

<  ditions  particularly  before  and  after  laid  down.'  The  trustees  are 
authorised  to  sell,  immediately  after  his  death,  all  or  any  part  of  his 
heritable  property.     ^  But  if  at  that  time  a  sale  shall  not  be  thought 

<  advisable,  I  empower  my  said  trustees  to  let  the  subject  upon 

<  lease  for  any  term  of  years  they  may  think  proper,  the  rents  to  be 

<  applied  in  yearly  payments  to  my  said  brothers  and  sisters  and 

<  their  children,  according  to  their  several  shares  and  proportions 

<  above  mentioned ;  and  I  recommend  it  to  my  said  trustees  to  pro- 

*  ceed  in  the  meantime  with  all  proper  dispatch  in  the  sale  of  my 

<  said  heritable  property/ 
James  Thorburn  died  in  1830,  and  was  survived  by  all  bis  bro- 
thers and  sisters.     He  left  landed  property  worth  about  L.  10,000, 
and  L.1500  of  bank  deposits. 

John  Thorburn,  one  of  his  brothers,  died  without  lawful  issue, 
in  February  1833,  leaving  a  trust- deed  and  settlement,  conveying 
bis  whole  property  to  trustees,  for  certain  purposes,  and  directing 
them  to  pay  the  residue  to  two  illegitimate  children.  James  Thor- 
burn's  trustees  were  unable  to  effect  a  sale  of  the  landed  property 
till  February  1835,  so  that  no  final  division,  as  directed  by  the  trust, 
has  yet  taken  place.  A  partial  division,  however,  of  the  annual 
proceeds  of  the  estate,  whilst  unsold,  and  of  the  money  in  the  bank, 
was  made  in  December  1833,  some  months  after  John  Thorburn'a 
death. 

In  these  circumstances  the  only  surviving  and  accepting  trustees 
of  James  Thorburn,  viz.  his  two  brothers,  William  and  Robert 
Thorburn,  brought  the  present  action  of  multiplepoinding,  in  which 
they  claimed,  as  trustees,  for  behoof  of  themselves  and  others  hav- 
ing interest,  the  share  of  John  Thorburn,  on  the  following  ptea: 
The  share  of  the  deceased  John  Thorburn  accresces,  in  terais  of 
the  trust-deed,  to  the  general  fund  of  division,  and  fiiUs  to  be  added 
to  the  shares  of  the  other  parties  interested  in  the  succession  of  the 
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tnister,  in  respect  thkt  the  said  John  Thorburn  died,  without  leaving  l«  TlAk  1836.' 
lawful  issue,  before  the  period  when  any  division  of  the  funds  was    ^^V**^ 
or  could  be  made,  as  directed  by  the  trust-deed ;  and  that  the  right  i,^^^.,  ^^u J 
to  the  share  of  the  trust-estate  never  having  vested  ip  him,  he  had  tee«  v,  John 
no  power  to  convey  the  same  to  his  trustees.  Trustees. 

A  claim  was  lodged  for  the  trustees  of  John  Thorburn,  in  which  — ^ 
they  pleaded — Ist,  John  Thorburn's  share  and  interest  in  the  means 
and  estate  of  the  said  James  Thorburn,  under  the  said  trust-deed, 
was  moveable,  and  vested  in  the  said'  John  Thorburn ;  Angus  v. 
Angus,  6th  Dec.  1825.  2d,  John  Thorburn's  said  share  and  inte* 
rest  in  the  means  and  estate  of  James  Thorburn  was  effectually  con- 
veyed to  the  claimants  by  the  said  holograph  settlement ;  and  they 
are  entitled  to  uplift  and  receive  the  same,  as  trustees,  for  the  pur- 
poses of  the  trust  created  by  John  Thorburn. 

The  Lord  Ordinary  pronounced  the  following  interlocutor:  Lonl  Ordi« 
The  Lord  Ordinary  having  heard  counsel  for  the  parties,  and  ha-  "^|^/"^' 
ving  afterwards  considered  the  record,  productions  and  whole  pro- 
cess. In  respect  the  late  John  Thorburn  died  before  the  period 
of  division  specified  in  the  trust-deed,  finds,  that  his  share  of  the 
succession  did  not  vest  in  him  previous  to  his  death ;  therefore 
prtefers  the  trustees  of  the  late  James  Thorburn,  Esq.  of  Kelton, 
to  the  fund  in  medio,  and  decerns  in  the  preference  accordingly ; 
finds  no  expenses  due.' 

Noie. — ^  Mr  Thorburn  of  Kelton,  by  his  trust-deed,  directs,  that  Note. 
as  soon  after  his  death  as  may  be  thought  most  prudent  and  ezpe« 
dient,  his  trustees  shall  divide  the  residue  of  his  succession  into 
nine  shares,  and  allocate  them  among  his  brothers  and  sisters.  If 
the  deed  had  stopped  there,  there  would  have  been  room  to  hold, 
that  as  John  Tliorburn  survived  his  brother  some  time,  his  share 
should  be  holden  as  vested,  whether  the  trustees  had  actually  pro- 
ceeded to  the  allocation.  But  in  the  immediately  subsequent  clause, 
it  is  carefully  provided  that  the  trustees  shall  afterwards  convert 
the  estate  into  cash,  or  bring  it  into  such  a  situation  as  to  enable 
them  to  make  a  general  division ;  and  it  is  declared,  that  if  any  of 
his  brothers  or  sisters  die  before  him,  or  before  the  said  period  of 
division,  without  issue,  the  share  of  that  brother  or  sister  shall  fall 
into  the  general  fund.  As  predeceasing  the  period  of  division  is 
therefore  put  on  exactly  the  same  footing  as  predeceasing  the 
truster,  it  seems  to  follow  that  the  right  was  not  to  vest  in  the  one 
case  more  than  in  the  other. 

*  No  good  reason  is  stated  for  suspecting  that  the  trustees  impro« 
*  perly  postponed  the  period  of  division.' 
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Judgment. 


The  defenders  redaimei^  and  at  the  advising,  D.  M^NeiU^  for  the 
reclaioierSy  pleaded — That  the  deed  contemplated  two  periods ;  viz. 
1;^,  A  period  for  allocating  the  shares  among  the  testator's  brothers 
and  sisters;  and,  2<f,  A  subsequent  period,  for  payment  of  the  shares 
so  allocated,  and  general  division  of  the  fund :  That  the  right  vested 
by  the  survivance  of  the  first  of  those  periods;  and  that  the  subse- 
quent clause,  applicable  to  the  case  of  any  of  the  legatees  prede- 
ceasing the  second  period,  was  in  effect  a  substitution  of  the  sur- 
viving brothers  and  sisters  to  the  predeceaser :  That  this  was  ob- 
vious when  the  words  were  attended  to :  the  shares  were  described 
as  tlie  shares  already  <  allocated ;'  and  it  was  provided,  that  they 
should  <  again  accrue  and  be  added  to  the  general  fund  of  division,' 
necessarily  importing,  that  they  had  been  separated  from  the  gene- 
ral fund :  That,  as  John  Thorburn  survived  the  first  period,  the 
legacy  vested  in  him ;  and  as  he  had  left  a  deed  of  settlement  in  &- 
vour  of  the  claimants,  the  substitution  in  fevour  of  the  other  bro- 
thers and  sisters  was  thereby  evacuated. 

The  Court  unanimously  adhered. 


Lord  Ordinary,  Cerehotue, 
McNeill,  Anderson* 
Agents.         />.  Clerk. 


Act.  Dean  ofJFae.  f  Hope,  J  Moir,  Alt.  2>. 

M.  Thorburn,  W.  &  and  Jrchibald  M'NeiB,  W.& 

C  R« 


FIRST  DIVISION. 


No.  XCI. 


18^  February  1836. 


The  Reverend  DONALD  GORDON 

affainst 

TRUSTEES  OF  the  MINISTERS'  WIDOWS'  FUND. 

Ministers'  Widows'  Fund. — A  minister  holding  a  church  under 
5.  Geo.  IV.  c.  90,  found  entitled  to  be  admitted  as  a  contributor  to 
the  Widowi  Fund. 


Bt  an  Act  of  Parliament,  passed  in  the  19th  year  of  the  reign  of 
his  Majesty,  Geo.  IlL  c.  20,  intituled,  <  An  act  for  the  better  rai- 
*  sing  and  securing  a  fund  for  a  provision  for  the  widows  and  chil- 

<  dren  of  the  ministers  of  the  Church  of  Scotland,  and  of  the 

<  heads,  principals  and  masters  in  the  universities  of  St  Andrews, 

<  Glasgow,  Edinburgh  and  Aberdeen,'  it  is,  inter  alia,  enacted, 
'  That  every  minister,  head,  principal,  or  master,  who  has  been 
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ordained  or  admitted  since  the  29th  day  of  September  1778,  or  18  Feb.  1830. 
who  shall  hereafter  be  ordained  or  admitted  to  a  benefice  in     ^^^'v^*' 
the  Church  of  Scotland,  or  to  an  office  in  any  of  the  universi-  xrustMs^of 
ties  aforesaid,  shall  be  subject  and  liable  to  one  or  other  of  the  the  Ministers' 
annual  rates  therein  mentioned,  in  the  option  of  the  said  mi-  pjnd^" 
nisters,  heads,  principals,  and  other  masters  respectively,  to  be 
made  within  the  time  and  in  the  manner  therein  directed  :'*^ 
Provided  always^  That  what  is  therein  enacted  shall  not  com-> 
prehend  any  person  who  shall  hereafter  be  ordained  or  admitted 
to  a  benefice  in  the  said  church  of  a  temporary  nature,  or  to 
a  precarious  office  in  any  of  the  universities  aforesaid,  where 
there  is  no  security  for  the  continuance  of  such  benefice  or  office ; 
and  that  it  shall  not  be  competent  for  any  such  person  to  claim 
the  benefit  of  this  fund,  it  being  intended  only  for  provision  to  the 
widows  and  children  of  the  ministers,  heads,  principals  and  mas- 
ters, holding  fixed  benefices  in  the  said  church,  and  permanent 
offices  in  the  universities  aforesaid.' 

By  an  Act  of  Parliament,  passed  in  the  4th  year  of  the  reign  of 
Geo.  IV.  c.  79,  intituled,  *  An  act  for  building  additional  places  of 

*  worship  in  the  Highlands  and  Islands  of  Scotland,'  it  is,  inter  alia, 
declared  *  lawful  for  his  Majesty,  by  a  commission  under  his  royal 
^  sign-manual,  to  nominate,  constitute,  and  appoint  such  persons  as 

<  his  Majesty  shall  deem  fit  to  be  his  Commissioners  for  carrying  into 

<  execution  the  purposes  thereof.'  By  another  Act  of  Parliament, 
passed  in  the  5th  year  of  the  said  reign  of  Geo.  IV.  c.  90,  intituled, 
^  An  act  to  amend  an  act  for  building  additional  places  of  worship  in 

*  the  Highlands  and  Islands  of  Scotland,'  the  said  act  passed  in  the 
4tb  year  of  said  reign  is  repealed,  ^  save  and  except  so  much  thereof 

*  as  relates  to  the  appointment  of  Commissioners  for  the  execution 
^  thereof;'  and  it  is,  inter  alia,  enacted,  that  ^  if  the  said  Commis- 
^  sioners  shall  determine  that  any  additional  place  of  worship  ought 

*  to  be  provided  for  the  parish  or  parishes  from  which  application 

<  shall  have  been  made,  then  the  said  Commissioners  are  empower- 

*  ed  and  directed  to  require  the  heritor  or  heritors  making  such  ap- 
'  plication  to  settle  and  agree  with  the  presbytery  of  the  bounds, 

*  so  as  to  define  and  set  apart  a  certain  district  within  such  parish 

*  or  parishes,  for  behoof  of  which  district  such  additional  place  of 

*  worship  is  to  be  erected  or  provided,  and  to  which  the  labours  of 

*  the  minister  to  be  appointed,  as  therein  directed,  to  officiate  at 

<  such  additional  place  of  worship,  shall  be  confined.'  The  said 
Commissioners  are,  by  the  said  act,  empowered  to  erect  or  purchase 
a  suitable  building  for  any  such  additional  place  of  religious  wor- 
ship, <  to  be  and  become  an  additional  place  of  religious  worship, 

*  in  full  communion  with'  the  Established  Church  of  Scotland,'  with 
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18  Feb.  1836.  a  cliorcli-yara  or  place  of  burial,  and  a  dwelling-bouse,  ^th  such 

^^^V^^    offices  and  appurtenances  as  it  may  be  proper  should  be  afforded 

Tr^ustTCs^'of      ^  ^'*®  minister  to  be  thereafter  appointed,  pursuant  to  the  said  act, 

the  Ministers*  to  officiate  at  such  additional  place  of  worship.     The  said  Com« 

missioners  are  further  authorised  to  *  ascertain  and  fix  the  stipend 

<  whicli  shall  be  paid  and  payable  to  the  minister  to  be  nomina- 
^  ted  and  appointed  to  officiate  at  any  such  place  of  worship,  from 

<  the  term  of  Whitsunday  or  Michaelmas^  immediately  preceding 

*  the  date  of  his  admission  thereunto  by  the  presbytery  of  the 

<  bounds,  and  which  stipend  shall  not  exceed  the  sum  of  L.  120  per 
'  annum  in  any  case,  (including  the  sum  necessary  for  communion 

<  elements,  which  shall  be  provided  by  and  at  the  expense  of  the 
^  said  minister).'  The  right  of  presentation  to  the  churches  to  be 
erected  in  virtue  of  the  said  act  is  therein  declared  to  be  in  *  bis 

<  Majesty,  his  heirs  and  successors ;'  and  if  no  minister  shall  be  no- 
minated or  appointed  by  bis  Majesty  within  the  space  of  six  calen- 
dar months  after  the  date  of  the  intimation  therein  specified,  or 
after  the  date  of  a  vacancy,  <  it  shall,  in  that  event,  be  lawful  for  the 

<  presbytery  of  the  bounds  within  which  such  place  of  worship  is 

*  situated,  according  to  the  law  of  Scotland  in  like  cases,  jure  devo- 
'  luto,  to  nominate  and  appoint  a  fit  person  to  be  minister  of  the  said 

*  place  of  worship.'  When  a  person  so  nominated  shall  be  admit- 
ted and  ordained  by  the  presbytery  of  the  bounds  as  therein  direct^ 
ed,  it  is  by  the  last  quoted  act  ordained,  that  <  he  shall  be  thereby 

entitled  and  bound  to  discharge,  within  the  district  for  behoof  of 
which  the  said  place  of  worship  shall  have  been  erected  or  provided, 
all  the  duties  of  a  minister  of  the  Church  of  Scotland,  save  and  ex- 
cept the  right  and  duty  of  church  discipline,  and  shall  be  in  all 
respects  subject  to  the  discipline  and  government  of  the  Church  of 
Scotland,  by  presbyteries,  provincial  synods,  and  general  assem- 
blies, as  by  law  unalterably  established.'   It  is  expressly  set  forth, 

that  the  district  ^  set  apart  for  the  duties  of  such  minister  is  not  dis- 
joined from  the  parish  or  parishes  to  which  they  belong,  or  erected 
into  separate  parishes.'     It  is  also  provided  that  the  parliamentary 

ministers  and  elders  shall,  in  the  management  of  the  poors'  funds, 
be  subject  to  the  control  and  direction  of  the  kirk-session  and  he- 
ritors of  the  parish  or  parishes  to  which  the  said  district  belongs,' 

and  they  are  directed  and  required  <  to  keep  a  regular  record  of 
their  receipts  and  disbursements,  and  to  produce  the  same  to  the 
kirk-session  or  kirk-sessions  of  the  parish  or  parishes  in  which  the 
said  district  shall  be  situated  :'  And  it  is  likewise  provided,  *  that 
the  elders  officiating  at  such  place  of  worship  do  not,  along  with 
such  minister,  form  any  separate  and  distinct  kirk-session,  and 
cannot  derive  any  authority  as  such  from  the  provisions  of  this  act, 
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*  bat  are  merely  members  of  the  kirk-session  or  kirk^sessions  of  the  18  PeU  1836. 

*  respective  parish  or  parishes  in  which  the  district  has  been  set    ^*^*v*^^ 

*  apart,  and  have  no  authority  or  jurisdiction  except  such  as  by  law  Tmstees^of 

*  belonirs  to  them  as  members  of  such  kirk-session  or  kirk-sessions,  the  Ministers* 

*  and  acting  as  members  of  meetings  of  the  same.'  Fundr* 

The  General  Assembly  of  the  Church  of  Scotland,  on  the  25th      

day  of  May  1833,  passed  an  Act,  by  which  it  was  enacted  and  de-  ^"'*^^^ 
cbffed^  ^  That  the  whole  districts  in  Scotland,  now  or  to  be  hereafter 
'  provided  with  places  of  worship  and  ministers,  in  terms  of  the  acts 

*  4»  Geo.  IV.  c.  79,  and  5.  Geo.  IV.  c.  90,  shall  be,  and  are 

<  hereby,  from  and  after  this  date,  erected  into  separate  parishes 

*  quoad  sacra ;  and  to  that  effect,  are  hereby  declared  to  be  dis- 

*  joined  and  separated  from  the  parishes  of  which  they  at  present 
'  constitute  a  part :' — <  That  all  ministers,  already  inducted  or  set- 

<  tied  as  ministers  within  the  said  districts,  or  who  shall  hereafter 

<  be  inducted  and  settled  in  the  same,  shall  and  are  hereby  autho- 

*  rised  to  exercise  and  enjoy,  within  their  respective  districts,  the 

*  whole  powers  and  privileges  now  competent  to  parish  ministers  of 

<  this  church,  and  that  as  fully  and  freely  in  every  respect,  and 

<  without  molestation  or  interference,  as  if  their  respective  districts 

<  had  been  ordinary  parishes,  and  they  had  been  regularly  inducted 

*  as  ministers  thereof ;  and  that  the  said  ministers  are  and  shall  be 

<  constituent  members  of  all  presbyteries,  synods,  church  courts  and 

<  jadicatories  whatsoever,  and  shall  enjoy  every  privilege  as  folly  and 

<  freely,  and  with  equal  powers,  as  parish  ministers  of  this  church.' 

The  pursuer  was  appointed,  under  the  above-mentioned  Act,  5. 
Geo.  IV.  c.  90,  to  the  parliamentary  church  of  Store,  in  1829,  and 
he.  has  brought  the  present  action  of  declarator  against  the  Trustees 
of  the  Widows'  Fund,  to  have  it  found  that  he  is  entitled  to  be  re» 
ceived  as  a  contributor  to  that  fund.  The  Lord  Ordinary  ordered 
cases,  and  reported  the  cause  upon  them  to  the  Inner- House. 

The  pnnner  pleaded — The  statute  constituting  the  Widows'  Fund  panaer*f 
makes  the  qualification  of  ministers  entitled  to  claim  its  benefit  to  ^'®*^ 
be  a  fixed  benefice  in  the  Churclrof  Scotland.  The  pursuer  is  en* 
titled  to  be  admitted  to  the  fund,  in  as  much  as  he  is,  by  5.  Geo.  IV. 
c.  90,  secured  in  a  permanent  stipend  and  manse,  and  is  enti- 
tled to  discharge,  within  the  district  allotted  to  him,  all  the  duties 
of  a  minister  of  the  Church  of  Scotland,  except  the  rights  and  du- 
ties of  church  discipline.  It  is  not  necessary  that  he  should  have 
a  separate  parish,  as  the  act  does  not  limit  the  privilege  to  paro- 
chial clergy.  Second  ministers  who  have  no  separate  parishes  have 
been,  in  various  instances,  admitted;  as  in  the  case  of  Dundee, 
where  three  clergymen  are  appointed  to  one  parish,  and  yet  are  ad- 
mitted on  the  fund  as  holding  separate  benefices.     Since  the  esta- 
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18  Feb.  1836.  blishment  of  the  fund,  thirty  new  benefices  and  oiBces  in  the  nni- 
^^^P^"*^^    yersities  have  been  established,  and  the  holders  admitted  on  the  fund. 

Trustees  of  2.  But  assuming  that  their  right  was  not  complete  under  5. 

the  Ministers'  Gqq.  IV,  it  was  made  perfect  by  the  Act  of  Assembly,  which  com- 
municated to  them  all  the  privileges  of  the  old  parochial  clergy 
within  their  districts,  which  were  erected  into  parishes  quoad  sacra^ 
^  conferring  on  them  the  power  of  nominating  their  own  elders,  and 
nominating  their  own  kirk-sessions.  The  General  Assembly  did 
not  exceed  its  powers  in  erecting  the  parliamentary  districts  into 
parishes,  as  the  power  to  do  so,  provided  the  proceedings  do  not 
affect  the  teinds,  is  in  the  church  courts,  without  the  sanction  of  Par- 
liament or  the  Court  of  Teinds ;  Stair^  ii.  8.  27 ;  Ersk,  i.  5.  23. 
Second  ministers  have,  in  a  variety  of  instances,  been  nominated 
within  burghs,  without  the  interposition  either  of  Parliament  or  of 
the  Commissioners  of  Teinds ;  and  parishes  have  thus  been  erected 
by  the  authority  of  the  church  courts  alone,  a  sufficient  endowment 
having  been  secured  by  the  burgh  or  otherwise.  This  has  taken 
place  to  a  great  extent  in  Edinburgh,  and  also  in  other  burghs,  as 
in  Haddington  in  1636,  Cupar  in  1646,  and  Dundee  in  1683.  See 
Connell  on  Tithes^  p.  85,  86.  Several  of  the  erections  of  parishes 
and  charges  in  Edinburgh  had  been  made  on  the  sole  authority  of 
the  Town-Council  and  Presbytery;  the  New  Greyfriarsin  1722,  St 
Andrews  in  1784  and  1800,  St  Mary's  in  1824,  and  St  Stephen's 
in  1828.  In  all  these  instances,  the  ministers  have  been  admitted 
to  the  benefit  of  the  fund.  In  this  proceeding  the  General  Assem- 
bly has  not  run  counter  to  the  terms  of  the  Act  of  Parliament,  but 
has  merely  given  those  privileges  of  an  ecclesiastical  description, 
which  the  statute  had  not  attempted  to  confer,  and  which  it  would 
have  been  improper  for  the  civil  power  to  have  interfered  with. 

The  difference  between  the  amount  of  the  stipend  of  the  parlia- 
mentary ministers  and  that  of  the  clergy,  under  the  small  stipend 
act,  is  too  trifling  to  affect  the  question ;  and  the  admission  of  addi- 
tional members  cannot  be  prejudicial  to  a  fund  of  this  description. 
Therefore  the  pursuer,  as  holding  a  benefice  in  the  Church  of  Scot- 
land, which  is  not  of  a  temporary  nature,  but  secured  to  him  inde- 
feasibly  under  express  statute,  and  as  sanctioned  by  the  supreme 
ecclesiastical  authority,  is  entitled  to  be  admitted  to  the  benefit  and 
privileges  of  the  fund  in  question. 


Defenders* 
Pleas. 


The  defenders  pleaded — The  point  is  not  so  much  whether  the 
pursuer's  benefice  is  fixed  and  permanent,  (which  might  also  be 
disputed,)  as  whether  it  is  a  benefice  in  the  proper  sense  within 
the  pale  of  the  Cliurch  of  Scotland,  as  recognised  by  law.  The 
only  species  of  benefice  known  in  the  law  is  that  of  a  parish  mi- 
nister, having  a  particular  locality  specially  appropriated,  in  which 
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the  whole  duties  of  his  office  may  be  discharged.     The  statute  18  Feb.  1830. 
under  which  the  pursuer  holds  his  appointment  does  not  give  him     ^^V^^ 
a  parish,  and  was  intended  to  give  a  different  status  from  that  of  xrustees'of 
a  parish  minister.     It  only  allots  to  him  a  district,  which  it  de-  the  Ministers* 
clares  is  not  disjoined  from  the  parish  or  parishes  to  which  it  be-  pundr^ 
longs,  nor  erected  into  a  separate  parish,  and  in  which  he  is  de-      — ^ 
barred  from  exercising  the  rights  and  duties  of  church  discipline,  pfj^ 
which  are  thus  left  to  be  performed  by  the  regular  minister  of 
the  parish.    Besides,  he  has  no  distinct  and  separate  kirk-session, 
which  is  essential  to  the  idea  of  a  parish  minister.     There  is  not  a 
single  authenticated  case  in  which  a  party  was  admitted  as  a  con- 
tributor, where  he  was  not  either  a  parochial  minister  or  a  mem- 
ber of  a  university.    It  was  ultra  vires  of  the  General  Assembly  to 
erect  the  districts  allotted  to  the  parliamentary  clergy  into  parishes, 
and  that  act  was  in  direct  contravention  of  the  statute,  which  express- 
ly declared  that  the  said  districts  should  not  be  disjoined  from  the 
original  parishes.     The  cases  cited  by  the  pursuer  were  all  either 
sanctioned  by  the  Court  of  Teinds,  or  authorised  by  particular  sta- 
tutes.    In  regard  to  the  case  of  Dundee,  and  of  collegiate  churches 
in  general,  there  is  a  parish  in  which  the  ministers  are  entitled  to 
ofiBciate  as  parochial  clergy ;  and  such  parishes,  though  sometimes 
not  legally,  are  always  practically  divided. 

The  Legislature,  by  making  tlie  stipends  of  these  ministers  too 
small  to  admit  of  their  paying  the  rates,  shewed  its  intention  that 
tbey should  not  be  admissible;  and  their  civil  status  being  thus  fix- 
ed by  an  Act  of  Parliament,  cannot  be  altered  by  any  act  of  the 
General  Assembly.  As  the  Widows'  Fund  has  been  created  by 
statute,  it  is  by  the  acts  of  the  Legislature  alone  that  new  classes  of 
contributors  can  be  added,  or  any  change  or  alteration  made  in  the 
existing  state  of  the  fund.  Besides,  by  a  late  act,  the  vacant  sti- 
pend of  the  churches  forms  a  great  source  of  revenue  to  the  fund ; 
and  parties  in  the  situation  of  parliamentary  ministers  cannot  be  ad- 
mitted to  the  benefit  of  this  source  of  revenue,  as  in  their  case  it  can 
never  happen  that  any  thing  can  in  this  way  accrue  to  the  fund,  as 
their  livings  are  never  vacant,  so  as  to  allow  their  stipend  so  to  be 
appropriated.  Farther,  by  the  admission  of  so  many  new  members, 
the  calculations  on  which  the  fund  was  established  will  be  altogether 
deranged. 

Lord  President — This  is  a  case  which  requires  grave  considera-  Opinion  of 
tion.     By  5.  Geo.  IV.  c.  90,  a  sum  was  granted  to  erect  and  set  ^urt. 
apart  buildings  for  additional  places  of  worship,  and  to  make  suit- 
able provision  for  the  residence  of  the  minister,  &c.     But  by  §  25, 
it  is  declared,  that  the  district  to  be  assigned  to  such  minister  *  is 
'  not  disjoined  from  the  parish ;'  and  by  §  16,  the  minister  and 
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16  Feb.  1836.  elders  of  the  parish  are  to  provide  the  attendance  of  the  elders  to 
^"^y^  officiate  at  the  new  place  of  worship ;  but  it  is  declared  that  they, 
Traateea^'of  ^^^^g  With  the  parliamentary  minister,  do  not  form  any  separate  or 
the  Ministers*  distinct  kirk-session ;  and  §  15  provides,  that  these  parliamentary 
Fuod^^         ministers  shall  discharge  all  the  duties  of  a  minister,  *  save  and  ex« 

*  cept  the  right  and  duty  of  church  discipline/  which  they  could  not 

Courr"  ^       exercise,  as  they  were  not  to  have  any  kirk-session.    But  in  1 833,  the 
General  Assembly  passed  an  act,  whereby  these  parliamentary  mi- 
nisters were  empowered  <  to  exercise  all  the  duties  of  parish  minis- 
^  ters  as  fully  and  freely  as  if  their  districts  had  been  made  sepa- 
'  rate  parishes ;'  making  them  constituent  members  of  the  presby« 
tery,  and  giving  to  them  <  the  like  powers,  authorities  and  privi* 
<  leges  now  pertaining  by  law  to  parochial  ministers  of  the  church/ 
It  is  said  that  this  act  was  ultra  vires^  and  in  direct  contradiction  of 
the  Act  of  Parliament,  5.  Geo.  IV.     But  this  I  think  is  not  the 
case.     Parliament  did  that  which  properly  fell  under  its  powers : 
it  gave  money  to  build  a  church  and  manse,  gave  a  stipend  to  the 
minister,  reserved  the  rights  of  the  parish  minister,  and  the  distinct 
parishes,  gave  the  patronage  to  the  Crown,  and  left  the  matter  of 
church  discipline,  and  the  jurisdiction  of  the  new  minister,  as  well  as 
his  functions  and  status  in  the  church,  to  be  regulated  by  the  Court 
of  Teinds,  if  necessary,  and  by  the  General  Assembly.     According- 
ly, the  Assembly  did  not,  as  they  could  not,  disjoin  the  district  from 
the  parish,  and  erect  it  into  a  separate  parish  :  they  only  authorised 
the  minister  to  have  the  same  authority  within  his  district  as  the 
old  minister  had  in  the  other  part  of  the  parish ;  and  they  admitted 
him  to  be  a  member  of  presbytery,  which  they  alone  could  do,  and 
which  they  had  often  done  as  to  second  ministers,  and  the  numerous 
additional  ministers  in  Edinburgh,  Glasgow,  and  other  large  towns. 
The  words  of  the  act,  19.  Geo.  III.  c.  20,  are  quite  general, — 
That  every  minister,  head,  principal  or  master  appointed  to  any 
benefice  in  the  Church  of  Scotland,  or  to  an  office  in  any  of  the 
universities,  &c.     Here  there  is  no  limitation  to  the  then  existing 
ministers,  nor  any  distinction  as  to  the  mode  of  patronage,  whether 
by  private  patrons,  heads  of  families,  jure  devoluto,  or  otherwise. 
Accordingly,  not  only  all  the  then  existing  ministers  and  profes- 
sors were  admitted,  but  all  the  additional  ministers  and  professors, 
(though  by  the  bye  professors  are  not  named  in  the  act,  but  they 
are  held  to  be  included,  under  the  old  name  of  masters,)  and  many  of 
both  have  since  been  created,  and  have  been  adopted  into  the  fund, 
whether  such  professorships  were  erected  by  the  Crown,  or  by  the 
patrons  of  the  universities, — though  all  these  new  admissions  would 
have  equally  interfered  with  the  calculations  on  which  the  rate  of 
contribution  was  fixed.     It  is  argued  by  the  defenders,  that  from 
the  smallness  of  the  stipends  of  these  parliamentary  ministers,  only 
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L.120,  it  would  be  a  ^eat  hardship  to  find  that  they  must  be  con-  18  Feb.  1836. 
tributors*     But  we  have  nothing  to  do  with  that.     Before  the  small    """^^v""^ 
stipend  act,  many  of  the  old  clergy  had  nauch  less;  Cranshaws,  about  jrust°  es^of 
L.35 ;  Glendevon,  under  KSO, — and  yet  they  were  forced  to  con-  the  Ministers' 
tribute*     If  such  minister  has  no  other  income,  he  wiir  naturally  ^^^^^ 
choose  the  lowest  class.     An  argument  is  raised  on  a  late  act,  giv-       - — 
ing  the  vacant  stipends  to  this  fund ;  and  it  is  said,  that  in  the  (^^urt?*^  ^ 
case  of  these  parliamentary  ministers  there  never  will  be  any  va- 
cant stipend.     This  is  an  anomaly;  but  there  is  no  help  for  it 
In  the  same  way  the  widows  will  not  have  right  to  the  ann. 
But  still  they  are  ministers  of  the  Church  of  Scotland,  and  that  is 
all  that  is  required  by  the  act     As  to  the  commencement  of  this 
right,  I  think  that  it  cannot  go  back  before  the  Act  of  the  Assem- 
bly 1833,  by  which  alone  they  acquired  the  status  of  ministers  of 
the  kirk ;  but  I  doubt  whether  it  ought,  in  justice  and  equity,  to 
go  back  farther  than  the  date  of  our  decree. 

Lard  Balgray. — We  must  bring  it  back  to  the  date  of  the  act 
Lord  Gillies. — This  action  is  in  a  peculiar  situation.  It  is  an  ac- 
tion at  the  instance  of  Mr  Gordon,  one  of  the  parliamentary  minis- 
ters, against  these  trustees.  All  that  we  can  do  is  to  find  in  terms 
of  Gordon's  summons.  As  to  the  other  ministers  we  can  decern  no- 
thing, for  they  are  not  here.  If  we  decern  against  the  trustees, 
they  can  bring  an  action  to  compel  the  other  ministers  to  enter  also ; 
for  if  one  is  admitted,  the  others  may  be  compelled  to  enter ;  but 
that  is  not  before  us.  It  is  going  a  great  way,  to  bring  an  action  to 
find  a  party  bound  to  enter  this  fund  as  at  the  date  of  an  Act  of 
Parliament;  for  the  money  out  of  which  he  would  make  his  pay- 
ments has  been  bona  fide  spent.  But  on  the  merits  I  have  consi- 
derable doubts,  for  the  act  admits  only  such  as  have  benefices. 
Now,  can  Mr  Gordon,  who  has  no  teinds  nor  lands,  but  only  a 
stipendiary  allowance  from  Parliament,  be  looked  on  as  having  a 
benefice  ?  I  have  doubts  also  as  to  the  competency  of  the  act  of 
the  General  Assembly.     I  think  it  was  ultra  vires. 

Lord  Mackenzie* — In  my  opinion,  the  parliamentary  ministers 
have  all  the  qualifications  necessary  to  admit  them  on  the  fund. 
They  are  in  the  act  called  ministers.  They  must  be  in  the  Church 
of  Scotland,  because  they  are  of  no  other  church.  But  it  is  said 
they  do  not  hold  benefices, — that  they  are  only  stipendiaries,  having 
salaries  by  Act  of  Parliament  It  is  true  they  have  not  benefices 
in  the  ordinary  meaning  of  the  canon  law  ;  but  neither  have 
the  greater  part  of  the  clergy  of  Scotland  benefices  in  the  strict 
sense  of  that  word.  They  have  only  stipends  given  them  by  Act 
ef  Parliament;  which  were  not  originally,  and  are  not  necessarily 
paid  out  of  tithe.  Take,  for  example,  the  ministers  of  Edinburgh, 
who  are  paid  out  of  a  tax.    How  then  can  the  parliamentary  mi- 
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18  Feb.  1836.  nisters  be  excluded,  as  not  being  beneficiaries,  when  they  have  a 
^•^V"^^    stipend,  and  even  a  manse,  and  it  cannot  be  pretended  that  their 
Trustees'of     oflfice  OF  rights  are  of  a  temporary  nature  ?  As  to  the  objection  that 
the  Ministers'  they  have  no  separate  parish, — that  may  apply  as  well  to  all  second 
Fundr*         ministers.     But  it  is  said  they  have  not  the  full  powers  of  the  other 
77—         clergy.     The  answer  is,  the  General  Assembly  has  now  given  them 
Comu^ ^       these  powers.     I  doubt  if  that  be  a  good  answer,  and  whetlier  an 
Act  of  Assembly  was  the  competent  mode  of  doing  this.     I  cer- 
tainly incline  to  think  that  it  was  not.     But  supposing  that  they 
have  not  the  full  powers,  still  are  they  not  ministers  of  the  Church 
of  Scotland  ?  I  think  they  are ;  therefore  on  the  whole  I  concur  in 
thinking  they  should  be  admitted  on  the  fund. 

Lord  President — The  General  Assembly  did  not  disjoin  the  pa- 
rishes. They  only  declared  that  the  parliamentary  ministers  should, 
within  their  districts,  have  the  same  power  as  parish  ministers. 

Dean  of  Faculty. — The  Act  of  Assembly  is  different  from  what  is 
now  supposed.  It  is  a  disjoining  act,  and  therein  lies  the  clear  in- 
competency. If  it  is  to  be  found  that  the  ministers  are  entitled  to 
be  admitted  on  the  fund,  in  consequence  of  the  Act  of  Parliament 
establishing  additional  ministers,  then  they  must  become  liable  from 
the  date  of  their  appointments  under  that  statute;  but  that  is  not 
the  ground  of  the  action  on  which  the  pursuer  has  sought  to  esta- 
blish his  claim ;  and  it  would  lead  to  serious  results  to  these  mini- 
sters ;  for  in  that  view  they  were  all  entitled  and  bound  to  enter 
before  the  Act  of  the  Assembly,  and  are  liable  for  arrears.  The 
pursuer,  however,  does  not  claim  in  respect  of  that  statute,  apart 
from  the  Act  of  the  General  Assembly,  but  pleads,  that  his  situa- 
,tion  under  the  statute  was  changed  by  the  Act  of  the  General  As- 
sembly, which  gave  him  a  new  character ;  and  that,  therefore,  from 
the  date  of  the  latter  Act  of  the  General  Assembly,  he  is  entitled 
to  the  benefit  of  the  Widows'  Fund.  In  point  of  fact,  no  claim 
was  ever  made  till  after  the  proceedings  in  the  Assembly^  In  re- 
gard to  the  competency  of  that  act,  there  are  two  ways  in  which 
parishes  might  be  disjoined  and  erected  into  separate  parishes  quoad 
sacra, — either  by  the  Teind  Court,  or  by  the  Presbytery  of  Edin- 
burgh, for  they  seem  to  have  acquired  a  sort  of  right  to  this  effect 
within  the  boundaries  of  the  city.  But  look  to  the  Act  of  the  Ge- 
neral Assembly.  There  is  no  calling  of  the  heritors  of  these  parishes, 
as  is  done  before  the  presbytery,  to  hear  them  with  regard  to  their 
rights,  and  a  decree  thereafter  pronounced,  disjoining  them  from 
the  others  quoad  sacra ;  but  the  General  Assembly,  by  a  legislative 
act,  declares  and  enacts  that  the  whole  districts  in  Scotland,  now 
or  to  be  hereafter  provided  with  places  of  worship  and  ministers,  in 
terms  of  the  act  4.  Geo.  IV.  c.  79,  and  6.  Geo.  IV.  c.  90,  shall  be, 
and  are  hereby,  from  and  after  this  date,  erected  into  separate  pa- 
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risbes  quoad  sacra,  and  to  that  effect  are  hereby  declared  to  be  dis-  18  Feb.  lSd6L 
joined  and  separated  from  the  parishes  of  which  they  at  present  form  /^'J7T'^^ 
a  part     Now,  is  there  an  instance  on  record,  since  the  church  was  Trustees  of 
regularly  settled,  of  the  General  Assembly  assuming  a  jurisdiction  ^IdtwT^"* 
of  disjoining  and  erecting  parishes  ?  The  presbyteries  are  said  by  Fund. 
some  to  have  a  right  to  do  so,  though  that  can  only  be  in  a  regular  ^  j^j^of 
process  with  all  the  proper  parties  called ;  but  the  Assembly  can  have  Court. 
no  right  to  interfere  with  parishes,  much  less  with  the  districts  spe- 
cially set  apart  under  the  acts  of  Parliament  in  question,  for  these 
parliamentary  ministers.     It  is  perfectly  evident  that  there  can  be  no 
benefice  without  a  district.     The  act  gives  a  power  to  the  presbytery 
and  Sheriff  to  allot  districts  out  of  various  parishes  for  the  parlia- 
mentary ministers,  who  are  to  be  assistants  to  the  different  ministry 
from  whose  parishes  the  district  is  taken.     A  contract  is  entered 
into  between  the  Government  and  the  heritors,  the  Government 
building  the  church,  on  condition  of  the  heritors  contributing  the 
ground,  &c. ;  but,  in  order  to  have  power  to  go  on  with  this  con- 
tract, it  has  always  been  the  custom  of  the  presbytery  to  proceed 
by  calling  parties,  and  the  presbytery  alone  has  the  power,  the 
Assembly  not  even  having  any  review  in  the  matter.     But,  in  the 
present  instance,  the  General  Assembly  has,  without  calling  any 
parties,  and  regardless  of  any  form  of  process,  at  once  declared  these 
several  districts  to  be  erected  into  separate  parishes,  and  disjoined 
quoad  sacra  from  the  others.     It  is  a  very  great  assumption  of  au- 
thority in  the  General  Assembly  thus  to  consider  themselves  at 
once  entitled  to  say,  by  a  legislative  act,  that  all  these  districts  shall 
be  held  as  erected  quoad  sacra  into  separate  parishes,  and  that  these 
ministers  are  in  all  courts  of  law  to  be  held  entitled  to  possess  all 
the  civil  rights  arising  therefrom.     There  is  nothing  in  modern 
times  equal  to  this  incompetent  assumption. 

The  Lord  President. — Assuming  that  the  General  Assembly  ex- 
ceeded its  power,  in  giving  these  parliamentary  ministers  the  pre- 
vileges  under  the  late  act, — were  these  ministers  not  entitled  to  bap- 
tise and  marry  in  their  districts,  and  to  do  every  thing  there  but  ex- 
communicate or  censure,  which  they  could  not  do  withojit  a  session  ? 
imd  are  they  not  thereby  ministers  in  the  sense  of  the  Widows' 
Fund  Act,  without  calling  in  the  aid  of  the  Act  of  the  Assembly  ? 
Dean  of  Faculty. — Then  your  Lordships  will  pronounce  judg- 
ment in  consequence  of  the  Act  of  1824. 

LfOrd  Mackenzie. — I  suspect  the  payment  must  draw  back  to  the 
date  of  the  act,  or  that  of  the  minister's  appointment  under  it,  in 
case  he  insist  on  admission  upon  the  fund. 

Lord  Gillies. — Certainly  your  Lordship  must  not  make  it  payable 
from  the  date  of  the  Act  of  the  General  Assembly,  for  that  would 
be  recognising  the  power  of  the  Assembly  in  that  act,  which  should 
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18  Feb«  1836.  not  be  done.     As  to  their  admission  on  the  fund,  I  am  not  against 
^"^V^^    it;  but  I  have  no  (eeling  in  favour  of  it.   It  was  not,  I  am  sure,  con- 
Trustees^of     templated,  when  this  act  was  framed,  that  these  ministers  would 
the  Ministers'  come  Under  it. 

Fund.  Dean  of  Faculty, — If  you  hold  them  to  be  entitled,  because  under 

the  Act  of  Parliament  they  are  ministers,  then  their  right  will  date 
from  the  periods  of  the  respective  appointments;  and  it  may  be  dis- 
cussed in  minutes  whether  they  are  to  be  liable  in  arrears. 

Keay, — But  then  that  question  should  not  be  prejudged  by  the 
terms  of  the  interlocutor,  as  bound  to  enter. 

Lord  President — No.     But  tlie  interlocutor  should  be  as  the 
Dean  suggests. 
Judgment.  ^^^  Court  pronounced  the  following  judgment:  ^  Find  that  the 

<  pursuer  is  entitled  to  be  admitted  and  received  as  a  contributor 

*  to  the  Ministers'  Widows'  Fund,  and  appoint  parties  to  lodge  mu- 

*  tual  minutes  as  to  the  rate  which  the  pursuer  shall  be  liable  to^ 

*  and  the  date  from  which  such  payment  shall  commence,'  &c. 

Lord  Ordinary,  FuUerton,  Act.  JTeay,  Robertsotif  Inglu,  Alt.  Dean  of  Fac. 

(Hope,)  Grant,  Jamet  Robertson,  W.  S.  and  Harry  Tngtit,  W.  S.  Agents. 


2>.  Clerk. 


C.  R. 


SECOND  DIVISION. 

No.  XCII.  18^A  February  1836. 

DAVID  AlKMAN,  (Mrs  Hutchison's  Trustee,)  Raiser. 
GEORGE  BROCKIE  and  Others,  Claimants. 
JOHN  MARCHBANKS  and  Others,  Claimants. 

FiAR.  —  Trust.  —  Legacy. — A  testatrix  directed  her  trustees  to 

*  set  apart  Z#.1000,  (contained  in  a  bandy)  and  apply  the  yearly 

*  interest  thereof^  as  an  annuity  to  Walter  Colvilley  my  nephew, 

*  during  his  life  ;  and  declaring^  that  on  the  death  of  Walter  Col- 
'  viUe,  and  at  the  first  term  of  Martinmas  or  Whitsunday  t/tereafiery 

*  the  said  sum  of  L,\000  shall  be  divided^  and  applied  by  my  trvs- 

*  tees  in  manner  following  :   That  is  to  say^  they  sliaU  pay  and  de- 

*  Uver  Z#.400  thereof  to  Mrs  Brockie^  wife  of  Thomas  Brockie^^  and 
Zi.400,  Z<.100  and  L.100  to  three  others^  *  and  to  tlieir  respective 
<  heirsy  in  case  of  tlieir  decease  :'  Mrs  Brockie  had  previously ^  by 
a  mutual  deed  with  Thomas  Brockie^  conveyed  to  him^  in  case  of  his 
surviving  her,  the  whole  goods  in  communion  or  property  <  otherwise 
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<  hdanging  to  meat  the  time  of  my  decetue^*  appointing  iim^  hy  tke  18  Feb.  1896. 
wame  deedy  her  executor^  under  burden  of  payment  of  a  fourth  of  the    ^**y^^ 
free  produce  to  Mre  BrodMs  next  of  kin :  The  testatrix  died  in  SZS^'ki. 
1819,  Mr$  Broekie  in  1823,  Thomas  Brockie  in  1826,  and  Wal- 
ter ColvUbj  thenepheWf  in  1888: — Founds  in  a  question  betmixtihe 
representatives  of  Thomas  Brockie^  the  husband,  and  those  in  right 
of  the  next  of  kin  of  Mrs  Broekie,  the  teife,  Aat  the  fee  of  the 
H4W  had  vested  in  Mrs  Brockie,  and  was  conveyed  to  Thomas 
Brockie  by  tke  said  mutual  deed  executed  by  the  spouses* 
One-fourth  of  the  amowU  directed  to  be  paid  to  those  in  right  of  Mrs 
Broekiis  next  of  kin,  in  terms  of  said  mutual  deed  ;  and  also  one 
of  the  sums  of  L*WO  directed  to  be  paid  to  the  representatioes  of  a 
legatee  who  had  predeceased  tke  lifmnUr* 

In  181 8»  Mrs  Hatebison,  by  trust-disposition  and  deed  of  settle-  KaimiT*. 
nent,  conveyed  to  David  Aikman  and  others,  as  trustees,  ber  whole 
heritable  and  moveable  property.  Part  of  this  property  consbted 
of  a  heritable  bond  for  L.IOOO  in  her  favour.  The  trust-deed  de- 
clared, <  that  my  trustees  shall  hold  the  subjects  above  conveyed 
*  in  trust,  and  shall  apply  the  same  in  manner  following :'  1  j^  In 
payment  of  debts,  &c.  <  In  the  secojQd  place,  they  shall  set  apart 
the  foresaid  sum  of  L.1000,  contained  in  the  bond  before  men^ 
tinned,  and  shall  apply  the  yearly  interest  thereof,  as  an  annuity 
to  Walter  Colville,  my  nephew,  during  his  life,  payable  the  said 
annuity  at  two  terms  in  the  year,'  &c. ;  and  deehiring,  that  <  on 
the  death  of  the  said  Walter  Colville,  and  at  the  first  term  of 
Whitsunday  or  Martinmas  thereafter,  the  said  sum  of.  L.1000 
shall  be  divided  and  applied  by  ray  said. trustees  in  the  manner  fol- 
lowing :  That  is  to  say,  they  shall  pay  and  deliver  L.400  thereof 
to  R.  W.  Hamilton ;  L.400  to  Mrs  Brockie,  wife  of  Thomas 
Brockie,  &rmer  at  BelvUle ;  L.100  thereof  to  James  Marehbanks, 
fiirmer  at  Crosshall,  and  the  remaining  L.100  to  Miss  Janet  Ord, 
residing  at  Portobello,  or.  to  their  respective  heirs,  in  case  of  their 
death.' 

Mrs  Hutchison,  the  truster,  died  in  1819,  survived  by  Walter 
Colville,  her  nephew,  and  by  Mrs  Brockie. 

In  1815,  a  mutual  disposition  had  been  executed  between  Mrs 
Brockie  and  her  husband,  Thomas  Brockie,  in  which  he  made  a 
settlement  in  favour  of  his  wife,  who,  in  like  manner, '  assigned,  &c., 

<  as  I,  by  these  presents,  with  and  under  the  special  burden,  exception 
^  and  provision  underwritten,  assign,  dispone,  convey  and  make  over, 

<  to  and  in  favour  of  the  sdd  Thomas  Brockie,  my  husband,  in  case  he 

<  survives  me,  all  and  sundry  moveable  goods  and  household  furniture, 
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Brockie  «. 
lilvcbbanks. 

NarratiTe. 


Ifi  Feb.  1839.  <  and  all  other  moreable  effects  of  whatever  detiomtnation  belonging 

*  to  Bie,  or  which  may,  or  shall  be  in  communion  between  us,  or  otber- 

<  wise  bdong  to  me  at  the  time  of  my  decease;  with  fall  power  to 

*  him,  immediately  thereafter,  to  use  and  dispose  of  the  same  at 
'  pleasure ;  surrogating  and  substituting  the  said  Thomas  Brockie, 

<  my  husband,  in  my  full  right  and  place  of  the  premises ;  and  I  do 

<  hereby  nominate  and  appoint  the  said  Thomas  Brockie,  in  case 

<  he  shall  survive  me,  my  sole  executor.'  To  this  disposition  and 
assignation  n  condition  was  attached,  that  Thomas  Brockie,  within 
six  months  after  his  wife's  death,  should  make  up  an  inventory  of 
the  whole  debts  due  to  him,  and  goods  in  communion  at  the  dis* 
solution  of  the  marriage,  with  the  exception  of  the  household  fami- 
ture ;  and  that  he  should  grant  a  bond  for  one- fourth  of  the  free 
amount,  after  deducting  debts,  to  his  wife's  next  of  kin,  payable  at 
the  first  term  after  his  death.  Mrs  Brockie  died  in  1823,  and  was 
survived  by  her  husband,  who,  in  implement  of  the  above  condition^ 
granted  a  bond  in  terms  thereof.  Thomas  Brockie  died  in  1826^ 
after  having  nominated  the  claimants,  George  Brockie  and  others^ 
•his  executors.  After  Mr  Brockie's  death,  George  Brockie  and 
others,  as  his  representatives,  paid  to  the  executors  of  his  wife  the 
amount  of  the  bond  which  had  been  granted  by  Mr  Brockie,  wfao^ 
•on  the  other  hand,  acquitted  and  discharged  Mr  Brockie's  repre^ 
sentatives  of  the  said  sum,  and  declared  the  same  to  be  in  fall  of  aH 
claims  and  demands  which  they  could  ask  under  the  said  mnCnai 
^disposition  and  settlement* 

Walter  Coiville,  the  nephew  of  Mrs  Hutchison,  died  in  1683. 
On  that  event,  the  principal  sum  of  L.400  became  payable  to  the 
party  in  right  of  the  fee,  and  was  demanded  by  George  Brodcie 
and  others,  Mr  Brodde's  representatives,  on  the  one  hand,  and  by 
John  and  William  Marchbanks,  sons  of  James  Marchbanks,  Mrs 
Brockie's  nearest  of  kin,  on  tlie  other.  Mr  Aikman,  Mrs  fintchi- 
son's  surviving  trustee,  brought  a  mnltiplepoinding,  calling  both 
claimants  to  discuss  their  claims  of  preference. 


PleM  for  Mr  ^^  Brockie's  representatives  pleaded — Mrs  Brockie  having  sur- 
Brockie's  Re-  yiyed  the  testatrix,  the  fbe  of  the  L.400  conveyed  to  trustees  for 
presen  ves.  j^^^  behoof,  under  the  burden  of  Colville's  liferent,  vested  in  Mrs 
Brodde,  and  thus  not  only  fell  under  her  husband's  jus  mariti,  but 
was  comprehended  in  the  conveyance  in  his  favour,  contained  in 
the  mutual  disposition  and  settlement  2.  The  other  claimants  have 
no  title  to  the  fund,  because,  (1.)  it  had  been  conveyed  by  Mrs 
Brockie  to  her  hnsband,  under  the  disposition  and  settlement ;  (2.) 
Mrs  Brockie's  representatives  are  ferther  excluded,  in  oonseqaence 
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of  the  anaogemeDt  upon  Thomas  Brdckie's  death)  and  the  discharge  18  Feb.  I896. 
gniDted  in  terms  thereof.  ^^V^^ 

Brookie  o.    - 
Marohbankfl. 

Mrs  Brockie's  representatives  pleaded — 1.  In  terms  of  Mrs  Hat-       

ehison's  settlement,  the  fee  of  the  L.400  did  not  vest  at  all  in  Mrs  Brockie^  Re^ 
Brodde  daring  her  life,  but  on  the  death  of  Walter  Colville,  the  life*  prasentaUTes. 
renter,  vested  in  James  Marchbanks*  sons,  or  one  or  other  of  them, 
as  her  heirs.  2.  The  fee  of  the  L.400  did  not  £bl11  under  the  ma^ 
toal  disposition  and  settlement,  or  accrae,  by  virtue  of  that  settle- 
ment, to  him,  or  those  who  now  claim  in  his  right  8.  By  the  ar- 
rangement between  Mr  Brockie  and  Mr  Marchbanks,  made  after 
Mrs  Brockie's  death,  Mr  Brockie  mast  be  held  to  have  restricted 
his  right,  under  bis  and  his  wife's  settlement,  to  the  funds  therein  set 
forth,  to  the  exclusion  of  any  claim  to  the  L.400  in  question,  or 
to  have  admitted  that  he  had  no  such  claim.  4.  They  were  enti- 
tled to  the  L.100,  provided  to  their  father  under  Mrs  Hutchison's 
settlement 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and 

note: 

•  *  The  Lord  Ordinary  having  resumed  consideration  of  the  de-  Lord  Ordi- 
bate,  with  the  closed  record  and  whole  process,  Imo,  Finds,  that  by  ^l^^^' 
tiie  conception  of  the  trust-«ettlement  of  the  deceased  Anne  Haig 
or  Hutchison,  the  fee  of  the  sum  of  L.400  sterling  did  vest  in  the 
also  deceased  Jane  Marjoribanlcs,  wife  of  Thomas  Brockie,  by  and 
upon  her  survivance  of  the  said  Anne  Haig  or  Hutchison,  and 
was  conveyed  to  the  said  Thomas  Brockie  by  the  mutual  disposi- 
tion and  settlement  executed  by  the  said  spouses  in  July  18I£^, 
and  by  the  nomination  therein  contained  of  the  said  Thomas 
Brockie  as  her  executor;  and  therefore  ranks  and  prefers  the 
claimant^  George  Brockie,  John  Brodcieand  Adam  Brockie  Boyd, 
as  executors  of  the  said  Thomas  Brockie  now  deceased,  prime 
loco  upon  the  fund  in  medio,  to  the  extent  of  the  said  sum  of 
L.400  sterling,  with  interest  thereof  from  and  after  the  term  of 
Whitsunday  1888  till  paid;  grants  warrant  to  the  British  Linen 
Company  and  their  Manager  to  make  payment  to  the  said  claim- 
ants of  the  sum  of  L.850 ;  decerns  against  the  raisers  of  the  mal- 
tiplepoinding  for  the  balance  resting  due  to  the  claimants  of  the 
said  L.400,  and  interest  thereof,  after  deducting  the  said  con- 
signed sum  and  interest,  and  decerns  ad  interim  accordingly :  iido. 
Ranks  and  prefers  the  claimants,  John  and  James  Maijoribanks, 
and  their  curator,  on  the  said  fund  in  medio,  to  the  extent  of 
L.100  sterling,  (being  the  whole  baUnoe  or  remainder  of  the  said 
fiiiids,)  with  interest  thereof  from  the  said  term  of  Whitsunday 
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18  Feb.  1836. 


Brockie  o. 
MsrcblMinka. 

Note 


1833  till  paid,  and  decerns  in  the  ranking  and  preferenoe  accords 
ingly.* 

Note* — <  There  has  been  no  competition  as  to  the  L.IOO,  and  it 
ought,  perhaps,  not  to  have  been  given  up  as  paf^t  of  the  fund  in 
medio  in  a  multiplepoinding.  But  as  the  parties  entitled  to  it  are 
daimaots  on  the  L.400,  and  have  been  put  to  no  trouble  in  dis- 
cussing this  part  of  the  case,  there  seems  no  ground  for  subject- 
ing the  raisers  in  any  part  of  their  expenses. 

*  The  other  part  of  the  case  belongs  to  a  class  of  questions,  as  to 
which  there  is  often  great  difficulty ;  and  resolving,  as  they  do,  in 
a  great  measure,  into  qusBstiones  voluntatis,  it  is  not  easy  to  deduce 
from  the  decisions  any  rule  or  canon  of  interpretadoti  of  universal 
application,  or  even,  at  first  sight,  to  reconcile  some  of  those  d^ 
cisions  with  others.  On  considering  the  whole  series  of  authori- 
ties, however,  the  Lord  Ordinary  thinks  the  present  case  suffi- 
ciently clear. 

*  He  is  of  opinion,  in  the  first  place,  that  the  trnstrsettlement 
of  Mrs  Hutchison  clearly  provided  the  liferent  of  this  L.400  to 
Colville,  and  the  fee  to  Mrs  Brockie.  She  does  not  use  these  tech- 
nical words  indeed,  but  that  the  substance  of  the  provision  is  to 
this  effect  there  can  be  no  doubt  In  the  next  place,  he  thinks  it 
equally  clear,  that  under  such  a  provision,  if  made  without  the  in- 
tervention of  trustees,  the  fee  would  vest  immediately  on  the  death 
of  the  testator,  and  might  be  effectually  conveyed  by  the  fiar,  al- 
though ultimately  predeceasing  the  liferenter.  The  only  real  dif- 
ficulty, therefore,  is  as  to  the  effect  of  the  trust — a  contrivance  by 
which  it  is  no  doubt  possible  to  suspend  the  vesting  of  any  bene- 
ficial interest  in  such  a  property,  either  during  the  subsistence  of 
a  liferent,  or  even  for  a  longer  period,  if  such  should  appear  to 
have  been  the  wish  and  intention  of  the  gianter.  But  it  by  no 
means  follows,  that  such  a  wish  and  intention  is  to  be  presumed 
from  the  mere  fact  of  a  trust  having  been  constituted;  and  the 
practical  rule  rather  appears  to  the  Lord  Ordinary  to  be  this, 
that  wherever  the  fee  is^finalfy  destined  (on  the  expiration  of  the 
liferent)  to  a  certain  individual,  or  to  a  single  definite  class  or  de- 
scription of  persons,  without  any  ulterior  provision  or  destination 
whatever,  the  right  will  vest  from  the  death  of  the  testator  exactly 
as  if  there  had  been  no  trust;  but  that  where  the  destination'  is  to 
a  iticcession  of  persons  beyond  those  first  named  as  fiars,  the  right, 
if  there  be  no  specialty,  will  not  vest  in  any  of  them,  but  remain 
in  the  trustees,  till  it  appears,  on  the  termination  of  the  liferent, 
to  which  of  them  it  truly  belongs.  In  the  first  case,  there  is  in 
truth  no  legal' contingency,  and  no  intelligible  motive  for  suspend- 
ing the  vesting,  or  postponing  the  power  of  disposal,  there 
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from  the  beginning  no  doubt  of  the  person  by  or  through  whom  16  Feb.  1836. 
the  fee  must  be  taken,  and  the  testator  having  no  views  or  wishes     ^"^V^^ 
beyond  that  person ;  whereas,  in  the  latter,  it  is  natural  to  sup-  i/^htenki. 

pose,  that  having  named  a  succession  of  persons,  one  or  other  of     

whom  is  to  take  on  the  termination  of  the  liferent,*  he  did  not  ^' 
mean  to  give  any  of  them  a  power  to  disappoint  that  contingent 
right  of  succession,  by  exercising  a  power  of  disposal  by  anticipa- 
tion, and  may  therefore  be  fairly  presumed  to  have  left  the  fee 
in  the  trustees,  on  purpose  to  avoid  such  a  disappointment.  In' 
the  other  case,  the  presumption  would  be,  that  the  trust  was 
meant  only  to  secure  the  interest  of  the  liferenter,  and  to  protect 
the  funds  till  its  termination. 

*  Such,  accordingly,  appear  to  have  been  the  principles  which 
have  governed  the  decisions,  both  those  in  which  the  fee  was 
found  to  have  vested  before  the  death  of  the  liferenter,  and 
those  where  it  was  found  not  to  have  vested.  The  case  of  Siv- 
right  and  Dallas,  27th  Jan.  1834,  F.  C,  is  very  remarkable  in  the 
first  class,  both  because  the  fee  was  there  destined,  (through  trus- 
tees,) not  (as  in  the  present  case)  to  a  specific  individual,  but  to 
children  nascituri,  and  because  an  absolute  power  of  distribution 
was  given  to  the  liferenters.  The  case  of  Russell  and  M 'Dowall, 
(or  Crawford's  Trustees,)  6th  Feb.  1824,  F.  C,  which  was  very 
elaborately  considered,  involved  the  very  same  principle,  and  is  a 
case  a  fortiori  to  the  present,  because  the  fee  (which  it  was  found 
George  Crawford  could  dispose  of  before  the  expiration  of  the 
liferent)  was  not  destined  simply  to  him  and  his  heirs,  (as  in  this 
case,)  but  foiling  those,  to  his  two  younger  brothers,  and  their 
heirs  nominatim  in  succession.  The  same  may  be  said  of  the  more 
recent  case  of  Leitch's  Trustees,  2d  June  1826,  (4.  Shaw^  659,) 
which  was  affirmed  on  appeal  in  February  1829,  (3.  Shaw  and 
WiUoUi  366,)  where,  though  there  was  an  ulterior  destination 
of  the  fee  beyond  that  to  Andrew  Leitch,  viz.  to  the  sisters  and 
nieces  nominatim  of  the  testator,  it  was  still  found  that  the  fee 
vested  in  Andrew,  and  might  be  disposed  of  by  him  during  the 
subsistence  of  the  liferent,  in  consequence  of  the  marked  omis- 
sion of  certain  words  in  the  clause  relating  to  him,  which  were 
anxiously  inserted  into  all  the  previous  destinations.  The  case  of 
Merrilee^,  17th  May  1826,  (4.  Shaw^  591,)  is  also  a  very  remark- 
able one,  as  auuming  the  fact  of  the  vesting  (and  consequent  power 
of  dbposal)  in  a  fiar  during  the  subsistence  of  the  liferent,  in  cir- 
cumstances peculiarly  favourable  for  the  opposite  conclusion ;  and 
the  Lord  Ordinary  accordingly  observes,  that  it  is  a  case  much  re- 
lied on  at  the  last  advising  (in  this  Court)  of  the  subsequent  case 
of  LeitcL 


Hote. 
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18  Feb.  1836.      <  la  all  the  cases,  again,  which  bare  been  decided  the  other  wa^, 

^"^V^^    V  there  has  been  a  series  of  conditional  institutions  beyond  that  of 

MiurehbMiks.   *  *^®  parties  first  named  as  fiars,  and  the  whole  structure  of  the  deed 

<  has  been  such  as  to  raise  an  irresistible  presumption  that  the  trost 
^  was  created  mainly  for  the  purpose  of  keeping  the  beneficial  inte- 

<  rest,  or  substantial  right  of  the  fee,  from  vesting  any  where  (but  in 

*  the  trustees)  till  the  running  out  of  the  liferent   Nothing  can  illns- 

<  trate  this  better  than  the  very  recent  case  of  Mowbray  or  Walker^a 

<  Trustees,  9th  July  1834,  (12.  S/iaw,  910,)  in  which  there  was  not 

<  only  a  very  long  and  complicated  series  of  conditional  institutions 

<  as  to  the  fee,  but  an  express  provision,  repeated  at  three  different 

<  stages  of  this  complex  destination,  that  the  trustees  should  take  eer- 

<  tain  parts  of  the  subjects  to  themselves  in  Jee^  as  trustees  for  certain 

*  ulterior,  variable,  and  contingent  purposes*  In  hci  there  are  in 
^  substance  three  separate  and  successive  trusts  created  in  certain 
'  events,  with  an  anxious  provision,  that  when  these  events  ocenr, 

*  though  long  after  the  death  of  the  truster,  the  fee  shall  again  be 

<  taken,  in  express  terms,  to  the  trustees  t/iemselvesy  who  might  as  well 

<  have  been  different  persons,  as  the  same  to  whom  the  whole  estate 

<  was  to  pass  on  the  death  of  the  granter ;  and  the  provision  is 

*  therefore  quite  inconsistent  with  the  notion  of  any  substantive  in- 

*  terest  being  vested  on  the  occurrence  of  that  death. 

<  In  the  present  case,  the  destination  is  simply,  and  once  for  all, 

<  to  ^  Mrs  Brockie  and  her  heirs ;'  and  as  Mrs  Brockie  survived 

*  the  testator,  there  seems  no  reason  for  doubting  that  the  property 

<  then  vested  in  her,  and  was  from  that  time  forward  at  her  disposal. 

<  The  mere  mention  of  her  heirs,  it  is  humbly  conceived,  can  never, 

*  after  the  cases  of  Crawford  and  Leitch,  warrant  the  supposition 

<  that  the  trust  was  created  in  any  degree  for  the  purpose  of  pro- 

*  tecting  tlie  conditional  institution  of  unknown  parties,  by  depriv* 

<  ing  the  only  named  fiar  of  the  power  of  disposal ;  it  being  mani- 

<  fest,  in  the  Lord  Ordinary's  apprehension,  that  these  words  were 

<  introduced,  not  with  any  view  of  suspending  the  vesting,  but 

*  solely  to  meet  the  contingency  of  Mrs  Brockie  herself  predeoea»- 

*  ing  the  testator,  and  the  legacy  consequently  lapsing.     The  ad- 

<  dition,  in  short,  was  made  not  out  of  any  jealousy  of  her,  but  en- 

*  tirely  out  of  favour ;  and  not  to  restrain  her  full  right  subsequent 

<  to  the  testator's  death,  but  to  secure  the  benefit  of  it,  (if  she  died 

<  before  that  event,)  for  her  sake,  to  her  representatives. 

<  None  of  the  other  objections  to  the  claim  of  her  husband's  exe* 

<  cutors  seem  to  be  at  all  tenable.' 

John  and  William  Marchbanks  reclaimed.    The  Courts  being  of 
opinion  that  the  question,  whether,  under  the  terms  of  Mrs  Hut- 
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chi8on'8  settlement,  the  fee  of  the  L.400  had  vested  in  Mrs  Brockie,  18  Feb.  18S6. 
was  attended  with  difficulty,  appointed  the  parties  to  state  their 
arguments  and  authonties  m^  cases.  Marcbbaaks. 

Pleaded  for  Thomas  Brockie's  representatives. — The  question  pieas  for 
was,  whether  the  intervention  of  a  trust,  or,  at  least,  of  a  trust  ^^e^nJ^*^^^ 
conceived  in  terms  of  that  executed  by  Mrs  Hutchison,  has  the 
effect  of  suspending  the  vesting  of  the  fee  until  the  death  of  the 
liferenter.     Now,  although  a  trust-deed  may  be,  and  often  is,  used 
for  the  purpose  of  preventing  the  contingent  fee  from  vesting,  it 
is  as  often  used  without  any  such  intention,  and  for  the  purpose 
of  securing  the  temporary  interest  of  a  liferenter.     The  rule  de- 
ducible  from  the  cases  is»  that  it  is  only  where  there  is  an  ulterior 
substitution  to  the  fee,  that  trusts  are  held  to  prevent  the  fee  from 
vesting;  and  that  where  the  fee  is  finally  destined,  on  the  expiration 
of  the  liferent,  to  a  certain  individual,  without  any  ulterior  provision 
of  this  nature,  the  right  vests  from  the  death  of  the  testator,  as  if 
there  had  been  no  trust.     See  Sivright  v.  Dallas,  27th  Jan.  1824, 
where  it  was  found,  that  a  right  capable  of  being  transmitted, 
was  vested  in  the  fiar  during  the  life  of  the  person  by  whom  the 
sum  bequeathed  was  liferented ;  but  that  it  did  so  vest,  notwith-* 
standing  a  contingency  as  to  the  amount  of  the  interest  depending 
on  the  exercise  of  a  power  of  division,  which,  by  the  trust-deed, 
was  bestowed  upon  a  surviving  parent.   See  also  Leitch's  Trustees 
v»  Leitoh,  2d  June  1826,  affirmed  in  the  House  of  Lords,  2d  Feb* 
1829.     It  has  been  maintained  on  the  other  side,  that  there  was  a 
distinction,  in  as  much  as  a  testamentary  conveyance  to  trustees  of 
a  subject,  to  be  held  by  them  for  behoof  of  a  certain  person  in  life- 
rent, and  others  in  fee,  constitutes. a  fiduciary  fee  for  those  persons, 
and,  immediately  on  the  testator's  death,  vests  a  right  in  the  per- 
sons for  whose  behoof  that  trust  is  constituted,  capable  of  being 
transmitted  by  them ;  while  a  simple  conveyance  to  trustees,  with 
directions  to  apply  the  property  in  a  certain  manner,  for  behoof  of 
certain  persons  during  their  lives,  and,  after  tlieir  death,  for  certain 
others,  does  not  constitute  such  a  fiduciary  fee  in  regard  to  the  in* 
dividuals  for  whose  behoof  the  trust  was  created,  and  consequently 
gives  them  no  right  which  can  be  made  the  subject  of  transmission, 
until  the  event  occurs  when  the  sum  becomes  actually  payable  to, 
and  exigible  by  them.     But  there  is  no  such  distinction  in  law. 
See  Russell  v.  M'Dowall  and  Selkirk,  6th  Feb.  1824;  Merrilees 
V.  Matthew,  17th  May  1826,  in  which  last  case  the  fact  of  the  vest- 
ing was  assumed.     Cases  of  simple  legacies  also  present  analogies 
to  the  present  case.     Where  a  legacy  is  granted  to  an  individual, 
without  mentioning  to  his  heirs,  the  legacy  lapses  in  the  event 
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18  Peb.  1836.  of  the  legatee  predeceasing  the  testator.  It  is  equally  clear,  that 
^^y*^    if  he  survive  the  testator,  although  he  may  predecease  the  period 

Matcbh^kB.  ^^^^  ^^^  legacy  becomes  payable,  the  fee  vests  in  him  although 
" —  no  mention  be  made  of  his  heirs.     There  is  an  exception  to  this. 

Brockie*8  Re-  ^^^^^^  the  payment  of  the  legacy  is  only  exigible  at  a  period  which 

presentatiTM.  may  never  occur,  as,  for  example,  the  legatees  attaining  a  particu- 
lar age.  Accordingly,  it  has  been  repeatedly  decided,  that  a  legacy 
bequeathed  to  A,  though  not  payable  until  the  death  of  B,  by  whom 
the  legacy  is  appointed  to  be  liferented,  vests  in  A,  to  the  effect  of 
being  transmissible  immediately  on  the  death  of  the  testator,  and 
that  the  vesting  is  not  at  all  affected  by  his  predeceasing  the  life* 
renter;  Fouke  v.  Duncans,  1st  March  1770;  Nesbit,  27th  June 
1829;  Smith  v.  M«Beath,  80th  May  1834;  WalUce  v.  WalUee, 
28th  Jan.  1807. 

Pleas  for  John  Pleaded  for  John  and  William  Marchbanks. — The  clause  in 
Mwdbb!!^^  question  implies  that  the  L.1000  is  to  be  set  apart  in  the  trustees' 
hands ;  or,  in  other  words,  that  the  fee  of  it,  as  well  as  of  the  other 
estate  and  effects,  having  been  conveyed  to  them  by  the  settlement, 
they  are  to  remain  the  fiars  of  it,  for  the  special  purposes  therein 
expressed,  and,  inter  alia,  are  to  exercise  their  right  of  fee,  by  ap- 
plying the  yearly  interest  as  an  annuity,  payable  to  Walter  Col- 
viUe  during  his  life ;  but  the  deed  does  not  vest  this  fund  in  the 
trustees,  either  expressly  or  by  implication,  for  behoof  of  Walter 
Colville  in  liferent,  and  Mrs  Brockie  in  fee.  Indeed,  the  words, 
<  liferent  and  fee,'  do  not  once  occur  throughout  the  clause,  and  the 
words  and  structure  of  it  indicate  a  different  meaning.  It  is  im- 
portant that  the  provision  in  question  is  made  through  the  me- 
dium of  a  trust,  and  that  not  merely  by  conveying  the  testator^s 
whole  means  and  estate  to  trustees,  with  directions  to  them  to 
pay  a  certain  sum  to  one  party  in  liferent,  and  to  another  in  fee ; 
but  by  farther  directing  the  trustees  to  take  the  fee  of  the  par- 
ticular fund  out  of  which  the  provision  is  made  payable  to  them- 
selves, for  the  purpose  of  paying  the  annual  produce  to  one  party, 
and  then,  at  his  death,  dividing  the  principal  sum  amongst  cer- 
tain other  parties,  or,  in  the  event  of  their  death,  among  their 
heirs.  The  mode  of  vesting  raises  the  presumption,  that  the  tes- 
tatrix did  not  mean  to  give  any  vested  right  of  fee  before  the 
period  of  division,  but  that  she  reserved  the  fee  during  all  that 
period  in  the  trustees,  for  the  express  purpose  of  suspending  tlie 
ultimate  claim  to  the  principal  sum  till  the  period  of  division  ar- 
rived, and  thus  empowering  the  trustees  to  apportion  it  at  that 
,  period  among  the  parties  to  whom  it  is  destined,  or  their  heirs,  ao- 
^^  cording  as  these  parties  were  then  alive,  or  had  predeceased.     The 
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preflumption  in  all  snch  cases  is,  tbat  till  tbe  period  for  the  ulti*  18  Feb.  1830: 
mate  apportionment  of  the  fund,  there  is  no  vested  right  to  the    ^'"^r*^ 
principal  sum  except  in  the  trustees,  and  that  the  continuance  of  jii^^hbrnnks. 

a  trust  has  been  adopted  for  the  very  purpose  of  extending  the  sup«>      

position  of  such  a  vested  right,  till  it  shall  appear  which  of  the  par*  and^wniiam  ^ 
ties  is  alive  at  the  period  of  distribution,  and  to  whom,  therefore,  Marohbonks.  ^ 
in  terms  of  the  settlement,  the  principal  sum  is  ultimately  to  be- 
long; see  Duncan  and  others  v.  French,  27th  June  1809,  F*  C; 
Nesbit  V.  Macdougall,  eo.  die ;  Glendinning  and  Ghaunt  v.  Walker 
and  others,  30th  Nov.  1825,  F.  C.  and  4.  S.  and  D.  237;  Mow- 
bray V.  Scougalls  and  others,  9th  July  1834,  F.  C.  and  12.  S.  D. 
and  B.  960,  affirmed  in  House  of  Lords.  The  same  principle  of 
suspending  the  vesting  of  a  sum  till  the  death  of  a  party,  who  is 
to  draw  the  annual  proceeds,  by  vesting  it  in  trustees  for  behoof  of 
that  party,  and  also  for  behoof  of  other  parties,  to  whom  the  principal 
sum  is  ultimately  destined,  the  one  failing  the  other,  is  implied  in 
the  special  case  of  Buchanan  v.  Downie,  12th  Feb.  1630,  F.  C, 
and  8.  5.  and  D.  516.  The  cases  referred  to  by  the  Lord  Ordi- 
nary and  the  other  parties  are  not  inconsistent  with  these  views. 
Further,  in  the  case  of  Merrilees,  the  question  was,  whether  a  law- 
agent,  who  was  factor  for  trustees,  under  a  deed  of  settlement,  and 
had  paid  part  of  a  legacy  to  the  nearest  in  kin  of  a  legatee,  after  his 
decease,  without  requiring  confirmation,  instead  of  paying  it  to  a 
party  in  whose  favour  the  legatee  had  left  a  testament,  was  liable 
in  relief  to  one  of  the  trustees,  who  had  been  subjected  in  a  second 
payment;  and  it  was  held,  that  he  was  liable  for  those  payments 
which  were  made  after  he  knew  of  the  testament.  Throughout  the 
whole  argument,  it  was  assumed,  without  discussion,  that  the  legacy 
vested  in  the  legatee,  so  as  to  be  validly  conveyed  by  his  testament; 
and  it  is  with  regard  to  this  point  of  vesting  that  the  case  is  cited 
as  an  authority.  But,  Ist^  It  cannot  be  considered  as  an  autho- 
rity, because  the  point  was  never  discussed ;  and,  2dlyj  Supposing 
it  to  have  been  correctly  held  that  the  legacy  did  vest,  the  circum- 
stances under  which  it  was  so  held  were  entirely  different  from 
those  of  the  present  case. 

The  C<mrt  concurred  in  the  result  of  the  Lord  Ordinary's  inter-  Opinion  of 
locator,  holding  that  the  fee  of  the  L.400  had  vested  in  Mrs  Brockie.  ^°^^' 
While  their  Lordships  could  not  concur  in  all  the  reasons  assigned 
by  the  Lord  Ordinary  in  his  note,  they  held  that  the  case  of  Mer- 
rilees, 17th  May  1826,  applied,  and  that  the  question  so  far  was 
raised  there,  that  it  had  been  taken  for  granted  by  the  whole  Judges 
of  this  Division  of  the  Court,  that  the  fee  had  there  vested,  and  that 
there  was  a  consequent  power  of  disposal ;  and  upon  that,  the  lia- 
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18  Feb.  1836.  billty  of  a  pEirty  proceeded.  Upon  this  principle  of  construction, 
and  looking  to  the  particular  phraseology  of  Mrs  Hutchison's  deed, 
their  Lordships  were  disinclined  to  alter  the  findings  of  the  Lord 
Ordinary. 

<  The  Lords  having  advised  the  cause,  and  heard  counsel  for  the 
parties,  find,  that  the  said  John  and  William  Marchbanks,  and 
their  trustees,  tutors  and  curators,  are  entitled,  by  the  settlement 
of  Mrs  Brockie,  to  one-fourth  part  of  the  debts,  means  and  effects 
in  communion  between  her  and  her  husband  at  the  death  of  the 
first  of  them,  and  that  they  are  therefore  entitled  to  one-fourth  part 
of  the  sum  of  L.400,  and  interest  thereof  from  and  after  the  term 
of  Whitsunday  1633,  to  which  the  present  discussion  relates;  rank 
and  prefer  the  said  George  Brockie  and  Mrs  Brockie,  and  Adam 
Brockie  Boyd,  the  accepting  and  surviving  executors  of  the  said 
deceased  Thomas  Brockie,  to  three-fourths  of  the  said  sum,  and 
interest,  as  aforesaid,  due  and  to  become  due  thereon ;  and  rank 
and  prefer  the  said  John  and  William  Marchbanks,  and  their  trus- 
tees, and  tutors  and  curators,  to  the  remaining  one-fourth  of  the 
said  legacy,  and  interest  as  aforesaid ;  and  to  this  extent  alter  the 
interlocutors  submitted  to  review,  and,  quoad  ultra,  adhere  thereto, 
and  refuse  this  reclaiming  note,  &c«;  find  no  expenses  due  to  either 
party/ 

Lord  Ordinary,  Jeffrey,  Act  MonleUh.  Alt.  Dean  of  Fac.  (Hope J  and 

Thornton,  X  S,  Darling,  W.  S.  and  W,  Hunt,  W.S.  Agents. 


FIRST  DIVISION. 


No.  XCIIL 


19th  February  1636. 


Sir  DAVID  MILNE 

offainsi 

Sir  JOHN  MARJORIBANKS'  TRUSTEES. 

Sale. — (Locus  Pcenitenti^.) — Acorrespondence  having  iakenplace 
regarding  the  sale  of  a  landed  estate^ — hetd^  that  the  terms  of  the 
letters  did  not  import  a  concluded  bargain^  and  that  the  sellers  were 
therefore  entitled  to  enter  into  a  new  transaction  with  another  party. 


The  Trustees  of  the  late  Sir  John  Marjoribanks  being,  for  various 
reasons,  anxious  to  wind  up  the  trust,  met  with  an  obstacle  in  the 
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agrteement  which  Sir  John  Marjoribanks  had  entered  into  with  re-  19  Feb.  1836. 
gard  to  the  purchase  of  the  estate  of  Simprim,  in  Berwickshire.'*  It    ^'^v^^ 
formed  part  of  the  bargain  concluded  between  Sir  John  and  the  joribanks' 
seller  of  tliat  property,  that  the  price,  amounting  to  L.37,000,  should  XrusteeB. 
remain  in  Sir  John's  hands,  bearing  interest  at  the  rate  of  3j^  per  ^JratWe. 
cent.9  until  a  judgment  should  be  pronounced  by  the  House  of 
Lords  with  regard  to  the  validity  of  the  title.     Thus,  in  order  to 
allow  the  trust  to  be  immediately  wound  up,  it  was  necessary  that 
some  steps  should  be  taken  for  reliering  Sir  John's  estate  from  this 
large  contingent  claim. 

Accordingly,  at  a  meeting  of  Trustees,  held  on  the  1 1th  of  January 
1834,  Mr  Charles  Cuningham,  their  commissioner,  was  instructed 
to  make  up  a  state  of  the  trust  affairs,  and  to  be  prepared  to  advise 
the  Trustees  as  to  the  practicability  of  denuding  of  the  trust,  and 
executing  an  entail  in  terms  of  the  trust-deed ;  and  in  doing  so  to 
have  in  view  a  sale  of  Simprim. 

The  following  passage  in  a  letter,  dated  16th  January,  from  Mr 
Alexander  Cuningham,  the  son  and  partner  of  Mr  Charles  Cuning- 
ham, to  Mr  Milne,  refers  to  what  passed  at  this  meeting:  *  As,  how- 

<  ever,  it  appeared  to  the  Trustees  that  Simprim  might  be  disposed 
'  of,  it  was  suggested  by  Mr  Marjoribanks,  that  some  member  of 
*  the  £Eunily  would  take  it,  or  that  (other  matters  being  arranged) 

<  some  one  else  might  be  found  to  do  so,  and  among  others  yonr 
^  £Either's  name  was  mentioned,  but  merely  as  a  matter  of  common- 
'  place  conversation.'     On  the  morning  of  the  14th  January,  Mr 
Adam  Anderson,  one  of  the  Trustees,  had  a  conversation,  relative  to 
Simprim,  with  Mr  Milne,  the  pursuer's  son,  with  whom  he  was  on 
terms  of  intimacy.    Parties  were  not  agreed  as  to  the  import  of  this 
conversation,    l^r  Anderson  admitted  that  he  stated  it  was  probable 
that  the  Trustees  would  part  with  Simprim,  and  that  being  aware 
the  pursuer  had  formerly  looked  at  it  with  some  views  to  a  purchase, 
he  wished  Mr  Milne  to  ascertain  what  were  his  father's  present 
sentiments  in  regard  to  it,  and  that  be  referred  Mr  Milne  to  Messrs 
Cuningham  and  Bell,  the  agents  for  the  Trustees,  for  information. 
But  he  denied  that  he  made,  or  represented  himself  as  authorised 
to  make  any  offer  of  sale  to  Mr  Milne.     Mr  Anderson  also  stated, 
that  he  had  refused  to  address  Mr  Milne  in  writing  on  this  conver- 
sation on  the  subject,  and  that  he  made  Mr  Milne  aware,  that  what- 
ever his  own  opinion  might  be,  it  was  the  wish  of  others  of  the 
Trustees  that  Simprim  should  be  sold  to  some  of  the  members  of 
the  Marjoribanks' 'feunily.     The  import  of  this  conversation  being 
thus  disputed,  its  terms  do  not  seem  to  have  entered  into  the  grounds 
of  decision,  either  by  the  Lord  Ordinary  or  the  Court. 

On  the  same  day,  the  14th,  Mr  Milne,  by  authority  of  the  pur- 
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19  Feb.  1836.  8uer,  addressed  the  following  letter  to  Mr  Carlyle  Bell,  one  of  the 
y^V^^  partners  of  the  house  of  Cuningham  and  Bell,  the  agents  of  the 
joribanks'  "*  Trustees:  *  My  Dear  Sir, — Mr  Adam  Anderson  spoke  to  me  to- 
Trustees.  <  day  regarding  the  wish  of  Sir  John  Marjoribanks'  Trustees  to 
Nanmdre.       *  dispose  of  Simprim,  and  stated,  if  Sir  David  Milne  were  still  in- 

<  clined  to  become  the  purchaser  of  that  estate,  the  Trustees  would 

<  wish  to  transfer  it  to  him.     My  father,  to  whom  I  have  spoken 
*  on  the  subject,  is  not  indisposed  to  enter  into  the  proposed  trans- 

<  action,  if  the  terms  are  unobjectionable ;  and,  therefore,  I  will  be 

<  obliged  by  your  sending  here  the  papers  which  may  enable  Sir 

<  David  to  come  to  some  resolution  on  the  subject.' 

To  thiis  letter,  on  the  same  day,  Mr  Alexander  Cuningham^ 
a  partner  of  the  said  firm,  and  son  of  Mr  Charles  Cuningham, 
sent  the  following  answer :  <  Dear  Sir, — In  terms  of  your  request, 

<  I  beg  to  inclose  an  outline  of  particulars  of  the  estate  of  Simprim, 

<  which  will  give  you  an  idea  of  how  it  stands.    I  can  furnish  more 

<  particulars  if  required ;   and  I  may  mention,  that  Mr  Bell  of 

<  Swintonhill  valued  it,  and  is  of  opinion  that  it  is  one  of  the  most 

<  eligible  purchases  which  could  be  made  in  Scotland. 

<  Another  party  has  been  spoken  to,  and  is  inclined  to  entertain 

<  the  proposal,  but  cannot  fix  till  he  hears  from  London.' 

It  appeared  from  the  books  of  Messrs  Cuningham  and  Bell, 
that  the  outline  of  particulars  inclosed  in  this  letter  had  been  drawn 
up  for  the  information  of  the  party  who  was  stated  to  be  already  in 
the  field.     It  contained  the  following  passages :  <  The  estate  was 

<  purchased  by  Sir  John  Marjoribanks,  in  May  1832,  for  L.37,000; 

<  but  Sir  John  having  shortly  afterwards  died,  and  his  Trustees  not 

<  having  funds  to  pay  the  price,  are  anxious  to  get  quit  of  the  bar- 

<  gain.'    And  again,  <  The  transaction  stands  at  present  on  a  minnte 

<  of  sale,  and  Sir  John's  Trustees  would  place  any  one  in  his  shoes 

<  by  just  assigning  it  over.' 

On  the  next  day,  the  15th,  another  meeting  of  Trustees  washeld^ 
and  the  following  passage  occurs  in  the  minute  of  that  day's  pro- 
ceedings :  <  Mr  Marjoribanks  however  having  stated,  that  he 
thought  it  proper  to  offer  the  transaction  to  the  members  of  Sir 
John's  family  before  closing  with  any  stranger,  and  that  he  had 
accordingly  written  to  Mr  Campbell  Marjoribanks  on  the  subject, 
and  expected  an  immediate  answer,  the  meeting  quite  approved 
of  Mr  D.  Marjoribanks'  suggestion,  and  agreed  to  delay  for  an 
answer  from  Mr  Campbell  Marjoribanks ;  but  they  consider  it 
quite  imperative  this  purchase  should  be  taken 'off  their  hands  be- 
fore the  entail  is  executed.' 

On  the  same  day,  and,  as  he  alleged,  subsequent  to  this  meeting, 
which  was  not  admitted  hf  the  pursuer,  Mr  Alexander  Cnning- 
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bam  received  the  following  letter  from  Mr  Milne  :  <  Dear  Sir, —  19  Feb.  1836. 

<  My  father  has  perused  the  statement  sent  by  you  as  to  the  estate    Vi^-y^^ 

*  of  Simprim,  which  Sir  John  Marjoribanks'  Trustees  have  offered  ?'""*  ?•  ?*"■ 

<  to  transfer  to  him ;  and  he  desires  me  to  say,  that  he  is  wiihng  to  Trustee. 

*  enter  into  the  proposed  transaction.  — T 

<  You  will  therefore  be  so  good  as  send  to  him  a  note  of  the  pa- 

<  rochial  and  public  burdens,  &c.,  and  the  missives  which  passed 

*  between  the  former  proprietor  and  Sir  John  Marjoribanks. 

^  Of  course,  after  this  intimation,  Sir  David  will  understand, 

*  that  any  negociation  you  may  have  opened  with  other  intending 

<  purchasers  will  now  drop.' 

Mr  Alexander  Cuningham  returned  an  answer  on  the  same  day, 
stating  the  resolution  come  to  by  the  Trustees  at  the  meeting,  and 
that  he  was,  in  these  circumstances,  barred  from  proceeding  farther 
till  their  determination  was  known. 

Mr  Milne,  next  day,  the  16tb,  in  a  letter  to  Mr  A.  Cuning- 
ham and  the  pursuer,  expressed  his  surprise  that  a  preference 
should  be  given  to  other  parties.  He  said,  <  Sir  David  has.  acceded 
'  to  the  proposal  of  the  Trustees,  and  he  could  hardly  have  expected, 

*  that  after  he  had  intimated  his  acceptance,  they  should  sUil  give 

<  an  opportunity  to  other  purchasers  to  deprive  him  of  the  estate 

*  offered  to  him.  I  am  sure,  that  when  the  matter  is  explained  to 
^  the  Trustees,  they  will  not  be  disposed  to  resile  from  their  own 
^  proposals  in  the  manner  which  the  terms  of  your  letter  imply.' 

.  On  the  same  day  an  answer  was  sent  by  Mr  Cuningham,  de- 
fending the  conduct  of  the  Trustees,  which  contains  the  following 
passage :  <  And  when  the  Trustees  held  their  meeting  yesterday  fore- 

<  noon,  and  it  was  reported  what  was  going  on,  Mr  David  Marjori- 
^  banks  expressed  his  opinion,  that  the  family  were  entitled  to  a 
-<  preference  over  any  stranger.'  The  letter  condndes  with  this 
sentence :  <  I  am  further  directed  to  state,  that  Mr  David  Marjori- 

*  banks  has  come  forward  with  a  proposal  at  this  day's  meeting, 

<  which  had  been  accepted.' 

It  appears  from  the  minutes  of  the  meeting  of  Trustees  of  16th 
January,  that  this  proposal  made  by  Mr  D.  Marjoribanks  related 
to  a  salfe  of  Simprim  to  Mr  Thomson  of  the  Royal  Bank ;  and  that 
Mr  Cuningham  was  directed  to  inform  Mr  Milne  of  this.  On  the 
1 7th,  the  transaction  was  closed  by  a  missive  from  Mr  Charles  Cu- 
ningham on  behalf  of  the  Trustees,  offering  Simprim  at  the  same 
price  of  L.d7,000)  and  a  missive  by  Mr  Thomson  accepting  of  it 

A  letter,  dated  the  16th  January,  was  granted  by  Sir  William 
•Marjoribanks,  eldest  son  of  the  late  Sir  John,  but  not  one  of  his 
Trustees^  and  Mr  David  Marjoribanks,  a  trustee,  guaranteeing  Mr 
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19  Feb.  1636.  Thomson  from  any  loss  or  damage  from  the  purchase.    A  dispo- 

^^^V^  sition  was  irranted  to  Thomson  on  the  22d  Jannary. 
joribanks'  '  *^"^^  ^®'®  ^^^  circumstances  under  which  the  pursuer  raised  the 
Trustees.  present  action  of  implement  and  damages  against  the  defenders, 
concluding  for  implement  of  the  agreement,  which  he  alleged  to 
have  been  concluded  with  him,  to  sell  the  estate  of  Simprim,  or 
otherwise  for  damages,  laid  at  L.  10,000* 

The  pursuer  pleaded — is^,  The  negoeiadon  which  took  phice 
(as  above  set  forth)  between  the  defenders  and  their  authorised 
commissioner  and  agents  on  the  one  part,  and  the  pursuer  and 
those  acting  for  him  on  the  other  part,  amount  to  a  concluded  oflFer 
and  acceptance,  or  bargain  obligatory  upon  the  defenders,  and  which 
they  are  bound  to  implement,  by  transferring  to  him  the  right  to 
the  estate  of  Simprim,  which  the  late  Sir  John  Marjoribanks  had. 
2d9  The  transaction  with  Mr  Thomson  not  being  a  bona  fide  sale, 
but  being  a  covert  or  collusive  transaction,  intended  to  defraud  the 
pursuer  of  his  rights,  and,  moreover,  being  posterior  in  date  to  the 
transaction  with  the  pursuer,  cannot  defeat  the  right  of  the  pursuer 
to  compel  implement  of  his  bargain,  or  the  obligation  of  the  de- 
fenders to  implement  that  bargain.  d(f,  The  transaction  widi  Mr 
Thomson  being  a  covert  and  collusive  transaction,  for  behoof  of 
one  of  the  trustees  themselves,  in  prejudice  of  the  rights  of  the  pur- 
suer, is  not  a  legal  obstacle  to  the  implement  of  the  bargain  with 
the  pursuen  4^A,  In  the  event  of  the  defenders  refusing  to  im- 
plement the  bargain  with  the  pursuer,  he  is  entitled  to  damages 
from  them. 


Defenders* 
Pleas. 


The  defender  pleaded — \sif  There  was  no  such  offer  of  the  estate 
of  Simprim  made,  on  the  part  of  the  defenders,  to  the  pursuer,  pre- 
vious to  the  letter  written  by  Mr  David  Milne,  on  the  15th  of  Ja- 
nuary 1834,  as  entitled  the  pursuer  to  hold  that  letter  as  the  com- 
pletion of  a  bargain  of  sale  of  the  estate  of  Simprim.  2«f,  The  ver- 
bal conversation  between  Mr  Anderson  and  Mr  David  Milne  on 
14th  January  1834  did  not  constitute  or  imply  any  offer  of  Ma 
estate  by  tlie  defenders  to  the  pursuer.  3J,  The  letter  written  by 
Mr  Alexander  Cuningham,  on  the  same  day,  to  Mr  Milne,  in 
answer  to  his  letter  of  inquiry,  did  not  constitute  or  imply  any  such 
offer.  4thf  Mr  Milne's  letter  of  15th  January  1834  could  not 
have  any  effect,  in  so  far  as  the  defenders  are  concerned,  except  as 
an  offer  addressed  to  their  agent,  which,  when  it  was  laid  before  them, 
they  were  at  liberty  to  accept  or  decline ;  and  the  defenders  were 
in  no  respect  bound,  by  the  mere  sending  and  receipt  of  such  letter, 
except  to  signify  their  intention  in  regard  to  the  pursuer's  desire  to 
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purchase^  expressed  therein.'     5th^   Mr  Cuningbamls  answer  to  19  Feb.  1836. 
this  letter  of  the  same  date  constituted  a  sufficient  intimation  to  the    ^^^V^^ 
pursuer  that  his  proposal  might  not  be  entertained  at  all  by  the  de-  ^ll^^^J'^^^' 
fenders;  and  the  subsequent  correspondence  explicitly  declared  Trustees. 
their  determination  not  to  accept  of  it.  6/A,  Neither  to  the  defenders,  DefJ~j^> 
nor  to  any  one  of  their  number,  can  the  imputation  of  mala  fides,  Pleas. 
fraud  or  collusion  be  justly  applied.     7^/t,  The  pursuer  never  ha- 
ying acquired  any  right  to  the  estate  of  Simprim,  and  the  defenders 
never  having  become  bound  to  convey  it  to  him,  the  pursuer  is  not 
entitled  to  demand  damages  from  the  defenders,  in  consequence  of 
their  refusing  to  do  so. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : 

<  The  Lord  Ordinary  having  heard  parties'  procurators,  and  con-  Lord  Ordi- 
sidered  the  closed  record  and  process,  finds,  that  there  was  no  con-  ^^^'^  ^^^^' 
eluded  bargain  for  the  sale  of  the  lands  of  Simprim  between  the 
pursuer  and  the  defenders,  and  therefore  sustains  the  pleas  of  the 
defenders ;  assoilzies  them  from  the  conclusions  of  the  action,  and 
decerns :  finds  the  defenders  entitled  to  expenses,  and  allows  ail 
account  thereof  to  be  given  in,  and  to  be  taxed  by  the  Auditor.' 

N(ae. — ^  The  alleged  conversations  between  Mr  Milne  and  Mr  Noie. 
Anderson  must  be  thrown  entirely  out  of  view.  The  only  infe- 
rence that  can  be  drawn  from  the  opposite  statements  on  this  point 
is,  that  there  was  a  misapprehension  on  one  side  or  the  other,  but 
on  which  side,  it  is  now  confessedly  impossible  to  ascertain,  and, 
indeed,  considering  the  subject  in  dispute,  incompetent  to  investi- 
gate by  parole  proof,  even  if  that  were  attainable.  The  question 
must  be  determined  by  the  correspondence,  and  on  that  the  Lord 
Ordinary  entertains  no  doubt. 

<  The  ease  of  the  pursuer  must  rest  on  the  assumption,  that  the 
letter  of  Mr  Cuningham,  of  the  14th  of  January,  constituted 
an  offer  of  the  estate  to  him  on  the  terms  contained  in  the  inclose 
ed  paper,  and  that  the  transaction  was  concluded  by  his  accep- 
tance of  that  offer,  in  the  letter  from  his  son  of  the  15  th  January; 
and  his  case  would  have  been  a  strong  one,  if  he  had  made  it 
out,  as  laid  in  the  summons.  It  is  there  averred,  that  at  the 
meeting  of  the  Trustees  on  the  11th  of  January,  *  it  was  resolved 

*  to  apply  to  the  pursuer  to  become  the  purchaser  of  the  estate ;' 
and  that,  '  for  the  purpose  of  making  an  offer  of  the  said  estate  to 

<  the  pursuer,  a  minute  or  missive  was  drawn  out  by  the  said  Trus* 

<  tees,  or  under  their  direction,  setting  forth  the  terms  on  which 
^  they  were  willing  to  convey  it  to  the  pursuer ;'  and  that  the  said 

minute  or  missive  was  accordingly  transmitted  to  the  pursuer  in 
the  above-mentioned  letter  of  Mr  A.  Cuningham.      But  this 


448 


DECISIONS  OF  THE 


No.  93. 


10  Feb.  1936. 


Milne  r.  Mtf- 

jortbanks* 

Trustees. 

Note. 


Statement  is  not  only  unsupported,  it  is  in  some  essential  partica- 
lars  disproved  by  the  written  evidence.  Firsts  It  does  not  appear 
that  the  Trustees  had  come  to  the  definitive  resolution  of  parting 
with  the  estate,  and  certainly  there  is  no  proof  that  they  had  form- 
ed even  an  intention  of  offering  it  to  the  pursuer.  Secondly^  It  is 
proved  that  the  *  note  of  particuhirs,'  termed  by  the  pursuer  a 
<  minute  or  missive/  was  not  drawn  up  by  the  direction  of  the 
Trustees  for  the  purpose  of  making  an  offer  to  the  pursuer,  but 
was  drawn  up  by  their  agents,  for  the  information  of  another  party 
who  had  some  intention  of  purchasing.  Thirdly^  The  letter  of 
the  14th  January  was  addressed  to  the  pursuer  by  Mr  A.  Cu- 
ningham,  who  was  only  the  agent  of  the  Trustees,  and  who  had  no 
power  to  make  an  offer.  Though  inclosing  the  *  note '  already 
referred  to,  that  communication  was  described  as  ^  an  outline  of 
*  particulars  which  will  g^ve  you  an  idea  of  how  it  stands.'  And 
the  letter  clearly  imported  that  a  similar  communication  had  been 
made  to,  and  was  then  under  the  consideration  of  another  party. 
<  In  these  circumstances,  the  Lord  Ordinary  is  of  opinion,  that 
the  letter  of  the  1 4th  of  January  must  be  viewed,  not  as  an  offer 
of  the  estate  on  the  terms  contained  in  the  inclosed  <  note,'  but 
merely  as  the  communication  by  an  agent  of  the  information  which 
he  possessed  respecting  it  He  conceives  that  the  first  letter 
which  admits  of  being  construed  as  an  offer  is  that  of  the  1 5th  of 
January,  and  it  is  clear  that  that  offer  never  was  accepted  by  the 
Trustees.' 


Pursuers* 
PleM. 


The  pursuers  reclaimed;  and  at  the  advising.  Dean  of  Faculty^  for 
the  reclaimers,  pleaded — That  the  intention  of  the  defender  to  sell 
to  the  pursuer  was  evident  from  Mr  Cuningham's  letter,  giving 
aa  account  of  the  proceedings  at  the  meeting  of  the  11th  January, 
taken  together  with  the  communication  by  Mr  Anderson  to  his 
son,  Mr  D.  Milne,  on  the  I4th:  That  the  note  of  particulars  in- 
closed in  a  letter,  sent  in  answer  to  one  on  the  part  of  Mr  Miloe, 
stating  that  he  was  not  unwilling  to  enter  into  the  transaction,  and 
expressing  a  wish  to  see  certain  papers,  in  order  to  come  to  a  reso- 
lution, must  be  held  to  be  an  offer :  That  after  Mr  Milne's  letter 
of  the  15th,  accepting  the  offer,  and  begging  them  to  drop  any  ne- 
gotiations with  other  intending  purchasers,  they  opened  a  new  cor^ 
respondence  with  another  party :  That  Mr  Marjoribanks  had  not 
displayed  any  wbh  to  find  a  purchaser,  until  he  was  aware,  that  the 
pursuer  was  ready  to  give  the  price  asked,  for  Mr  Marjoribanks' 
offer  is  made  at  the  meeting  of  the  16th,  and  in  Mr  Cuningham's 
letter  of  that  date,  he  admits  that  a  report  was  given  of  what  was 
gcmig  on,  and  this  report  must  have  referred  to  the  contents  of  the 
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letter  of  Mr  Milne,  which  led  to  the  sending  of  the  statement:  19  Feb.  1836. 
That  the  sale  being  made  to  one  of  the  Trustees  in  reality,  though  ]vJ)j^[7^^^JJJ^. 
nominally  to  Mr  Thomson,  was  in  fact  for  the  purpose  of  prevent-  jonbanks* 
ing  the  purchase  of  the  pursuer :  That  the  plea,  that  the  defenders  Tnwtees. 
were  not  bound  by  the  acts  of  Mr  Cuningham,  was  untenable:  Ponuen' 
That  in  all  these  circumstances  the  pursuer  was  entitled  to  obtain  ^^^^ 
implement  of  the  bargain,  which  had  been  concluded  with  him  by 
Mr  Cuningham,  on  the  part  of  the  defenders :  That  in  England, 
parties  were  often  held  bound  by  correspondence  much  less  explicit; 
and  in  one  case  Lord  Eldon  held  a  party  bound  by  a  letter,  in  which 
he  did  not  intend  to  make  an  offer,  but  which  was  so  expressed  as 
gave  room  for  the  other  party  to  take  it  as  an  offer. 

The  Court  did  not  hear  Mr  Rutherfurd  for  the  defenders. 

Lord  Balgray. — I  have  g^ven  great  attention  to  this  case,  and  I  Opinion  of 
can  never  submit  to  the  first  principles  of  the  law  of  Scotland  re-  ^^^^^^ 
garding  the  sale  of  landed  property  being  subverted.  All  our  au- 
thorities concur  in  holding,  that  for  the  sale  of  land,  the  consent  of 
both  parties,  in  writing,  is  necessary,  and  that  there  is  locus. poe- 
nitentise  till  the  written  consent  of  both  parties  has  been  given.  If 
there  was  a  bargain  in  this  case,  it  must  have  been  made  by  the 
letters  of  the  1 4th  and  15th  January.  Now,  look  to  the  terms  of 
these  letters.  The  first  letter  of  Mr  David  Milne,  dated  14th  Ja- 
nuary, says,  <  My  father,  to  whom  I  spoke  on  the  subject,  is  not 
*  indisposed  to  enter  inte  the  proposed  transaction,  if  the  terms  are 
'  unobjectionable,'  and  asks  for  papers,  <  which  may  enable  Sir 
^  David  to  come  to  some  resolution  on  the  subject.' 

But  I  think  the  whole  case  lies  in  the  reply  made  by  Mr  Milne 
to  the  answer  to  his  first  letter.  In  it  he  says,  speaking  of  hia  Ei- 
ther, <  He  desires  me  to  say  that  he  is  willing  to  enter  into  the 

<  proposed  transaction ;'  but  he  requires  something  ulterior  to  this 
letter,  for  he  adds,  *  You  will  therefore  be  so  good  as  send  to  him 

<  a  note  of  the  parochial  and  public  burdens,  &c.' 

Before  his  final  resolution,  therefore,  he  wanted  further  informa- 
tion and  papers.  In  these  eircumstances,  I  think  the  Trustees  were 
perfectly  at  liberty  to  sell  and  dispone  the  estate  to  another  pur- 
chaser, as  there  was  no  concluded  bargain  with  Sir  D.  Milne. 

Lord  President  concurred.  The  question  is,  whether  there  was 
a  concluded  agreement  betwixt  the  pursuer  and  the  defenders.  I 
think,  according  to  the  law  of  Scotland,  there  was  not.  Lord  El- 
don's  opinion  is  of  no  weight,  because  the  rules  of  the  English  law 
may  be  totally  different  from  those  of  ours.  Neither  do  I  attach 
much  importance  to  the  note  of  particulars  which  was  sent  to  Mr 
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}0  Feb.  1836.  Milne.  It  seemed  to  be  drawn  up  for  the  information  of  inqniven, 
and  might  hare  been  given  to  many  others.  The  expression  in  it, 
that  <  Sir  John's  Trustees  would  place  any  one  in  his  shoes,'  meant, 
that  they  would  assign  over  the  minute  of  sale  to  the  porchaser.  I 
am  therefore  for  adhering.  I  cannot,  however,  assent  to  the  opi* 
nion  of  the  Lord  Ordinary,  regarding  the  want  of  power  in  Mr  A. 
Cuningham. 

Lord  GiUiei."^!  have  some  difficulty  in  this  case.  If  the  note 
of  particulars  sent  in  tlie  letter  to  Mr  Milne  was  a  circular,  that 
would  make  a  difference;  but  it  appears  that  the  agent  of  the 
parties  sent  this  statement  at  the  request  of  the  offerer,  in  whick 
he  told  him,  that  the  Trustees  *  would  place  any  one  in  Sir  John's 

<  shoes.'     Now,  in  these  circumstances,  I  think,  <  would  place  any 

<  one,'  means,  <  would  place  you  in  his  shoes.'  Then  there  arises 
a  question,  whether  Mr  Milne's  letter  was  an  acceptance  or  not? 
It  is  clear,  as  he  was  made  aware  that  another  person  was  in  the 
field,  that  the  Trustees  were  bound  to  wait  till  they  heard  from 
this  other  person ;  but  then  it  seems  that  he  went  off,  and  a  bar^ 
gain  was  concluded  with  a  new  purchaser.  But,  notwithstanding 
these  difficulties,  looking  to  the  general  principles  of  the  law  of 
Scotland  in  regard  to  sales  of  land,  I  cannot  think  there  was  here 
a  finished  transaction.  If  the  subject  had  been  any  other  thing,  I 
should  have  been  of  a  different  opinion. 

Lord  AfacAen^rttf.-'— Though  I  have  some  difficulty,  yet  I  cannot 
think  there  was  here  either  a  definitive  offer  or  acceptance.  What 
is  called  the  offer  is  contained  in  the  note  of  particulars,  inclosed  in 
the  letter  to  Mr  Milne ;  not  in  the  letter  itself.  Observe  what  Mr 
Milne  asked ;  not  an  offer,  but  a  note  of  particulars.  Such  a  note 
is  accordingly  sent  to  him  in  a  letter.  That  letter  contains  no  offer. 
But  it  is  said  that  a  part  of  the  statement  in  the  note  is  to  be  held 
as  an  offer,  though  not  in  its  proper  place.  lam  not  able  to  adopt 
that  view.  The  passage  about  *  placing  any  one  in  Sir  John's  shoes,' 
alludes,  I  think,  to  the  mode  of  conveyance,  in  case  of  A  sale,  and 
was  merely  meant  to  intimate  that  th^  buyer  would  be  placed  in 
the  same  situation  as  Sir  John ;  I  do  not  think  the  meaning  of  these 
words  can  be  pushed  further  with  any  cet tainty.  Then  Mr  Mibe's 
answer  was  too  cautious  for  an  acceptance*  He  was  bound  to  have 
done  more  to  preclude  himself  from  resiling ;  for  I  am  not  of  opinion 
that  his  expression  could  be  safely  construed  as  sufficient  to  prevent 
his  drawing  back.  He  says  bis  father  is  willing  to  enter  into  the 
proposed  transaction  ;  does  that  mean  that  he  concludes  it?  He  does 
not  say,  Yon  have  made  an  offer :  I  close  the  transaction  by  accept*- 
ing  it     On  the  contmry,  after  intimating  his  willingness  to  enter 
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into  the  tramacdon,  be  says,  Send  a  note  of  the  burdens  and  the  mia-  19  Feb.  isae. 
aiyesy  &e.    He  was  thus  at  liberty  to  have  objected  to  some  of  tbese,    ^«^v^^ 
and  to  have  broken  off.     He  very  likely  understood  himself  to  have  jqHbookV  ^' 
aoeepted,  but  the  words  do  not  suflSciently  express  it.  Trustee. 

The  Court  adhered^  but  refused  additional  expenses.  judgment. 

Lord  Ordinary,  FtUlertoru         Act.  Dean  of  Fac,  {Hope^)  M'Neill.  Alt.  Rutker^ 

Jurd,  S,  J.  Robertson.  Greig  |-  Mortofi^  W.  S.  and  Caningham  4*  SeU^  W.  S. 


Agents.        B.  Cleile. 


C.  R. 


Mill        \  JLLOL 


FIRST  DIVISION. 

No.  XCIV.  I9th  February  1836. 

GEORGE  WALLACE 
against 

GEORGE  DICKSON  and  Others. 

PaocBSS.'^JuBY  TaiAU—SxAT.  56.  Geo.  IIL  c-  42«  §  6.«— /;i  an 
oeHcnJbr  payment  of  work  done  under  a  contract^  a  mueite  tendered 
in  evidence  of  the  affreement  having  been  refusedj  because  unstamped, 
and  Verdi4^  therefore  given  for  the  defender^ — a  new  trial  was  granted 
afkr  the  misrive  had  been  etampedf  on  the  ground  that  it  toas  es$en* 
M  to  thejuatioe  of  the  ease. 

Waixacb  brought  an  action  against  Dickson  and  others»  for  the  NAmti?e. 
belance  of  the  prioe  of  building  a  chapel  in  Portobello,  founding  on 
n  missive  of  agreement.    The  defenders  refused  payment^  on  the 
ground  that  the  chapel  had  not  been  finished  in  terms  of  the  contract, 
and  that  they  were  not  liable  as  members  of  the  congregation.    The 
ease  irent  to  trial  before  a  Jaryi  and  the  pursuer,  after  ende&roui^ 
ing  unsuccessfully  to  make  out  his  case  upon  other  eyidence»  tei^ 
dered  the  missives*    The  Court  refused  them  in  evidence,  as  they 
were  unstamped,  and  a  verdict  was  given  for  the  defender.     A 
bill  of  exceptions  was  taken  by  the  pursuer,  but  was  not  signed  by 
the  Judge,  as  the  pursuer,  before  bringing  it  forward,  moved  for 
a  rule  to  shew  cause  why  a  new  trial  should  not  be  given,  which 
rule  wss  granted.    In  moving  for  the  rule,  the  pursuer  pleaded^  Pursuer*s 
That  the  defenders  bad*  on  the  record*  not  disputed  the  terms  of  ^^^ 
the  agreement,  but  rested  their  defence  oil  the  grounds  of  Bon*lia- 
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10  Feb.  1636.  biHty  as  members  of  the  congpregation,  and  that  the  work  had  not 
•been  performed  agreeably  to  contract:  That  the  missive  having 
now  been  stamped,  a  new  trial  was  essential  to  the  justice  of  the 
cause,  and  must  thierefore  be  granted,  in  terms  of  the  stat  55. 
Geo.  III.  c.  42,  §  6  :  That  the  remedy  of  non-suit  was  unknown 
in  our  law;  and  that  the  effect  of  the  vsrdict,  unless  a  new  trial 
was  granted,  would  be  to  form  a  res  judicata,  although  there  had  been 
no  real  trial,  but  the  case  had  misgiven  on  the  technical  ground  sti^ 
ted  by  the  defender,  which  prevented  all  inquiry  into  the  merits 
of  the  case :  That  he  was  entitled  to  a  new  trial  on  the  principles 
established  in  the  cases,  Clark  v.  Thomson,  1.  Murrmft  Rep.  161 ; 
Skene  v.  Maberleys,  2.  Mur.  853;  Leven  r.  Young  and  Co., 
1.  Mur.  375;  Smith  t;.  Kemp,  4.  Mur,  411;  Cadyow  v.  Wilson, 
5.  Mur,  98  :  That  the  facts  in  the  case  of  Paterson  v.  Ronald,  dlst 
Jan.  1820,  2.  Mur,  188,  were  not  as  represented  by  the  defender,  for 
the  deed  was  stamped  when  the  new  trial  was  moved  for,  though  the 
report  did  not  notice  the  fact 


Defender's 

Pleas. 


The  defender,  on  appearing  to  shew  cause  why  a  new  trial  should 
not  be  granted,  pleaded — That  the  pursuer  could  not  make  out  that 
a  new  trial  was,  in  the  circumstances,  essential  to  the  justice  of 
the  case,  unless  he  could  prove  surprise  either  in  fact  or  law ;  be- 
cause,  if  knowing  that  the  missive  was  unstamped,  and  that  there- 
fore it  could  not  be  received  in  evidence,  he  yet  went  on  with  the 
trial,  he  had  himself  to  blame :  That  the  pursuer  was  from  the  first, 
and  throughout  the  long  preliminary  procedure,  both  in  making  up 
the  record  and  in  framing  the  issues,  perfectly  aware  that  the  mis- 
sives would  be  necessary  to  prove  the  agreement :  That  there  is  no 
Scotch  case  in  favour  of  granting  the  new  trial,  as  the  case  of  Pa- 
terson V.  Ronald  was  retried  on  a  bill  of  exceptions  taken  to  the 
charge  of  the  Chief  Commissioner  rejecting  a  deed  as  unstamped, 
which,  in  fact,  did  not  require  to  be  stamped :  That  the  speech  of 
the  Chief  Commissioner,  in  the  case  of  Cadyow  v.  Wilson,  is  against 
-the  plea  of  the  pursuer ;  and  that,  in  the  English  ease  of  Vincent 
o.  Cole,  Chitty  on  the  Stamp  Laws^  43,  note,  the  Court  refused  to 
Bet  aside  a  non*suit,  on  the  ground  that  it  had  proceeded  from  the 
want  of  a  stamp. 


opinion  of 
Court. 


The  Lord  President. — I  have  no  doubt  that  a  new  trial  should  be 
given.  If  the  proof  had  been  taken  before  the  Court  of  SessioD^ 
and  an  unstamped  deed  had  been  tendered,  the  Court  would  hav6 
Bisted  procedure  till  the  deed  had  been  stamped. 

Lofdi  GiUui  and  Balgray  concurred. 
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Lmd  Mackenzie. — The  only  doubt  I  have  is  raised  by  the  Eng-  li  Feb.  1836. 
lish  case ;  but  on  the  whole  I  concur.  \i^\^>^0^ 

The  Court  unanimously  granted  a  new  trial.  Dickwn  and 

Others. 
Acu  R»bert$ont  Graham  Bell,  A\u  Dean  tfFac%  (ffope,)  More,  Thomson.       — • 

Ferrie  i  Jamiton,  W.  S.  Holchku  f  Meikl^ohn,  W.  S.  and  r.  4.  G,  if  B.  Ellu^  Judgment. 
W.  S.  AgenU.         Jurjf  Clerk. 

C    R* 


SECOND  DIVISION. 
No.  XCV.  I9th  February  1836. 

Dr  ROBERT  WHITEHEAD 

(igainst 

JAMES  HENDERSON  Junior,  and  JEAN  HILL,  (John 

Hill's  Representative.) 

Bill  OF  Exchange. — Vitiation. — Proof. — 1.  The  holder  of  a  bilt^ 
vitiated  by  alteration  in  the  date^  is  not  entitled  to  sue  upon  the  billy  §*c. 
and  enforce  payment  of  it  against  the  acceptors^  when  the  alteration 
is  not  proved  to  have  been  made  in  presence  of  the  acceptors^  or  with 
their  knowledge  and  consent.  2.  Circumstances  found  insufficient  to 
elide  the  plea  ofnuUity^  arising  from  vitiation  in  the  date  of  a  bill. 

John  Henderson  of  Peasebanksdied  intestatein  July  ISO?,  leaving  Narratire. 
a  widow  and  four  children,  James,  John,  and  two  daughters,  all  in 
pupillarity.  Besides  lands  and  houses,  he  held  in  tack  some  lime 
and  coal  works.  John  Hill  (one  of  the  acceptors  of  the  bill  after 
mentioned)  was  a  manager  of  certain  of  these  works.  James  Weir, 
Henderson's  clerk,  had  a  general  superintendence.  On  Hender* 
eon's  death,  the  works  were  continued  under  the  management  of 
the  widow,  assisted  by  Robert  Russell,  John  Hill,  and  James  Weir. 
On  the  6th  of  July  1808,  the  Court  nominated  and  appointed  Mr 
John  Rowat  to  be  factor  loco  tutoris  to  the  children.  Weir  and  Hill 
being  continued  in  the  management.  At  the  time  of  John  Hen* 
derson's  death,  John  Hill,  and  James  Henderson,  clerk  to  a  brewery 
in  Hamilton,  were  debtors  to  him  in  a  bill  granted  by  them  to  him 
for  L.100,  dated  18th  May  1807.  That  bill  had  been  entered,  in 
a  private  ledger  kept  by  John  Henderson,  to  the  debit  of  James 
Henderson  and  John  Hill,  thus : 
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Ilioderfion, 
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Marntive* 


<  James  HendeHAok  and  John  Hii.x^-^Dr« 
«  1807. 

<  May  18.  To  cash,  per  bill  on  denmnd,  with  legal  interesi  till 

*paid,  -  -  L.100     0    V 

One  year's  interest  of  that  bill,  firotn  the  I8th  of  May  1807  to  the 
18th  of  May  1808,  was  paid  to  Mr  Rowat  on  the  3d  of  March 
1809. 

The  pursuer  alleged  that  that  bill  was,  at  the  same  time,  deliver- 
ed up  by  Rowat  to  the  acceptors,  on  receiving  from  them  a  renewed 
bill  for  the  same  sum,  accepted  by  them  and  the  defender,  James 
Henderson  junior.  This  renewed  bill,  written  by  ohn  Hill,  was 
in  the  following  terms  : 

<  Hamilton,  \^h  May  180& 
«  L.100  StK 

*  One  day  after  date  hereof  pay  to  me  or  order,  at  the 

<  Post-office  in  Hamilton,  the  sume  of  One  Hundered  Pounds  Ster- 
*  liog,  recived  in  cash'  from  the  aires  of  the  deoeast  John  Header- 

<  son  of  Pesebanks. 


To  James  Henderson^  Clerk  to  the 

<  JBrewerie,  and  James  Hender' 

<  sonjuniorf  Baxter  in  Hamilton, 
•  ana  John  HiU,  Pertioner  in 
«  Stonhali: 


^  James  Henderson. 

<  James  Henderson* 

<  John  Hill/ 


This  bill  was  evidently  vitiated  in  date^  in  as  moch  as  the  last 
figure  8,  in  1808,  was  superinduced  over  the  figure  7. 

Th«  statement  of  the  pursuer  regarding  difs  admitted  alteration^  as 
in  Art.  &  of  his  condescendence  in  the  present  action^  is  in  these 
terms:  <In  writing  it,  Mr  Hill,  by  mistake,  made  the  date  1807  in- 
•^  stead  of  1808.   But  the  mistake  was  observed  while  tJbe  pen  was  in 

<  bis  hand,  and  the  ink  was  yet  wet,  and  he  corrected  it  by  sobstitu- 

<  ting  the  figure  <  8 '  as  the  proper  date.  It  was  after  that  correction^ 
*  which  was  made  by  consent  of  the  other  two  acceptors,  and  in 
^  presence  of  tliem  and  Mr  Rowat,  and  James  Weir,  a  derk  em- 

<  ployed  on  the  estate,  that  the  bill  was  signed.'  It  wss,  as  the 
pursuer  farther  alleged,  delivered  in  this  state,  blank  in  the  drawei^s 
name,  to  llowat,  and  a  note  of  the  transaction  was  entered  in  Rowat^ 
cash-book  by  James  Weir,  the  derk,  of  date  3d  March  1809. 

The  property  of  the  deceased  Mr  Henderson  was  managed  by 
Rowat,  for  the  benefit  of  the  children  and  the  widow,  who  married 
the  pursuer,  Dr  Whitehead,  in  1809*  The  management  of  Rowat 
ceased  in  1810  ;  and  a  state  of  accounts,  as  between  Inmnnil  Hen- 
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demon's  heiny  down  to  Martinmas  1810,  was  made  oat  by  the  10 1^.  iddfd. 
deiJE,  James  Weir.     At  that  time  no  part  of  the  interest  of  the    ^^^^V^^ 
renewed  bill  was  paid.     The  acceptor,  James  Henderson  senior,  HettdmoD "' 
Mraa  still  a  clerk  to  the  brewery,  James  Henderson  junior  carried  &c. 
on  buuness  in  the  same  place,  and  John  Hill  was  still  a  manager  ^i^^^. 
of  the  works.      Uowat  was  succeeded  in  the  management  of  the 
estAte  by  the  pursuer.  James  Henderson,  the  heir,  and  John  Hen* 
deraon,  his  brother,  chose  for  curators  Major  Burns,  James  Hen* 
derson,  a  wrighc,  Bowatp  and  the  pursuer  Dr  Whitehead,  whose 
appointflsent  was  judiciaUy  confirmed.     Dr  Whitehead  took  the 
general  management,  retainiog  Weir  as  clerk,  and  Hill  as  a  ma* 
ttiiger. 

The  bill  in  question  was,  with  other  documents  of  debt,  delif  er- 
ed  by  Rowat  to  the  pursuer,  who,  finding  that  it  had  not  been 
signed  by  Rowat  as  drawer,  filled  in  hi$  own  name  as  the  drawer, 
pn  account  of  the  heirs*  About  that  time  the  accounts  of  the 
estate  kept  by  Weir  and  Rowat,  down  to  Martinmas  1810,  were 
bud  by  the  curators  before  David  Kay,  accountant  in  Gbsgow, 
to  examine  and  report  upon  them.  Three  years'  interest  of  the 
bill,  from  18th  May  1808  to  18th  May  1811,  was  paid  by  John 
Hiil  to  the  pursuer,  who  marked  the  payment  on  the  back  of  it* 
Hill  died  in  April  1812.  A  report  as  to  the  state  of  accounts  down 
to  Martinmas  1810  was  obtained  from  Mr  Kay  in  October  1812« 
The  acceptors,  James  Henderson  senior  and  junior  were  then  la« 
bonring  under  embarrassments,  and  delayed  payment  The  pur-* 
saer  raised  the  present  action  in  this  Court  against  them  and  Jean 
Hill,  the  daughter  and  representative  of  John  Hill,  the  summons 
having  been  signeted  on  the  30th  of  March,  and  executed  on  the 
)5th  of  April  1814. 

The  ground  of  action  is  stated  thus :  ^  The  pursuer,  by  his  bill| 
'  dated  18th  May  1808,  drawn  by  him  upon  and  accepted  by  James 

<  HendersoAy  &c.  ordered  theoi,  one  day  after  date,  to  have  paid  to 

<  the  pursuer,  or  order,  the  sum  of  L.lOO,  received  in  cash  from  the 

<  heirs  of  the  deceased  John  Henderson  of  Peasebanks,  the  in* 
^  terest  of  which  somy  as  appears  from  a  writing  on  the  back  of  the 

<  said  bill,  subscribed  by  the  piutsaer,  was  settled  up  to  18th  May 

<  1621,  as  the  said  bill  bears.' 

In  a  joint  defence,  it  was  objected,,^/.  That  the  bill  is  ^  vitiated 
*  and  erased  in  its  date ;'  and,  2^,  That  it  had  been  compensated  by 
the  counter  claims  of  James  Henderson  senior ;  <  for  the  defender^ 
^  James  Henderson,  in  the  month  of  October,  instituted  an  ac- 

<  tion  before  the  Sheriff  of  Lanarkshire,  concluding  for  payment  of 
f  a  debt  due  to  him  by  the  representatives  of  the  deceased.  Joho 
^  Henderson  of  Peasefaanks,  in  whose  right  it  ia  presumed  the. pur- 


456 


DECISIONS  OF  THE 


Mo.  95. 


Whitehead  o. 

HeudersoDy 

&c. 

Karrttive, 


19  Feb.  1836.  <  suer,  Dr  WliHelieadf  makes  the  present  claim.     In  tbat  action 

<  deduction  is  allowed  for  all  claims  they  can  instrnct  against  the 

*  defender,  James  Henderson,  and  for  L.100  originally  due  to  the 

*  said  deceased  John  Henderson,  being  the  very  sum  concluded 
^  for  in  the  present  action,  which  therefore  fiills  to  be  dismissed.' 

The  pursuer  lodged  a  condescendence,  which  was  followed  by 
answers  for  the  defenders,  and  replies.  At  advising  the  canse, 
the  Lord  Ordinary,  Pitmilly,  on  10th  May  1817,  *  in  req)ect  of 

*  the  vitiation  in  the  date  of  the  bill,'  sustained  the  defences,  bat 
reserved  to  the  pursuer  his  claim  for  any  debt  which  he  could  es- 
tablish to  be  due  to  him  by  the  defenders.  The  Court,  on  16th 
December  1819,  upon  a  reclaiming  petition  and  answers,  recalledf 
in  hoc  statu,  the  interlocutor,  and  remitted  to  the  Lord  Ordinary 

*  to  hear  counsel  for  the  parties  &rther,  when  the  action  depending 
'  before  the  inferior  court  is  brought  forward,  and  to  do  therein  as 

*  he  shall  see  cause,  superseding  all  questions  as  to  expenses  until 

<  the  final  issue  of  the  cause.' 
The  action  referred  to  in  the  foregoing  interlocutor  was  raised 

in  1813  by  James  Henderson  senior  against  the  late  John  Boyes, 
and  Mr  James  Henderson,  the  eldest  son  of  John  Henderson,  as 
representing  their  fathers  respectively,  and  concluded  against  the 
defenders,  Boyes  and  Henderson,  for  payment  of  a  certain  ba* 
lance ;  but  deducting  ^  from  said  snm  the  after-mentioned  debts 

<  owing  by  the  complainer  to  the  said  John  Boyes  and  John  Hen- 

<  derson,  viz.  the  sum  of  L.120  sterling,  being  arrears  of  rent  due 

*  by  the  complainer  for  the  toll-bar  at  Avonbridge  for  tlie  year 

<  with  whatever  interest  may  be  due  thereon :  Item,  Of  the  sum 

*  of  L.22  sterling,  being  the  rent  of  a  garden  possessed  by  the  com- 
^  plainer  from  Mr  Boyes,  from  the  years  1809  and  1810,  with 

*  whatever  interest  may  be  due  thereon :  Item,  Of  the  sum  of  L.100 

*  sterling,  contained  in  a  bill  dated  the  day  of 
«  payable                  drawn  by  the  said  John  Henderson  upon  and 

*  accepted  by  the  complainer  and  the  now  deceased  John  Hill,  por- 

<  tioner  of  Stonehall,  with  whatever  interest  may  be  due  thereon : 

*  Item,  Of  whatever  sums  either  of  the  defenders  can  instruct  to 

*  have  against  the  complainer,  in  any  manner  of  way  whatever.' 
James  Henderson  senior  allowed  the  action  at  his  instance  to  fall 

asleep.  In  March  1815,  he  raised  an  action  of  wakening  against 
Mr  Henderson  and  his  curators.  The  other  defender,  Boyes,  had 
obtained  leave  to  advocate  ;  and  the  Sheriff  found  it  competent  to 
proceed  in  the  action  against  them,  and  renewed  an  interlocutor 
which  had  been  pronounced  in  1814,  allowing  a  proof.  James 
Henderson  senior,  however,  did  not  proceed  to  prove  his  libel. 
At  the  time  when  he  was  referring  the  Court  to  the  proceedings  in 
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that  action,  and  at  the  date  of  their  judgmefit  of  I6th  December  19  Feb.  1836. 
1819,  the  action  itself  was  again  asleep.     Weir  and  Rowat  were 
then  alive,  but  have  since  died.    James  Henderson,  the  heir  of  Henderson,  * 
John  Henderson,  became  major  in  July  1817,  and  by  that  event  &c. 
any  curatorial  charge  which  the  pursuer,  Dr  Whitehead,  had  in  the  NtrratiTe. 
action  raised  by  James  Henderson  senior  ceased.      James  Hen- 
derson senior  would  not  proceed  to  prove  his  libel.     He  allowed 
the  process  to  sleep.     At  length  Dr  Whitehead  resumed  proceed- 
ings in  the  present  process,  and  a  record  was  completed,  (I4th 
November  1834,)  in  terms  of  the  Judicature  Act,  containing  the  pur- 
suer's statement  as  to  circumstances  attending  the  alteration  in  the 
date  of  the  bill ;  the  action  referred  to  in  the  judgment  of  the  Court 
of  16th  December  1819  having  been  advocated,  to  be  discussed  ob 
contingentiam  of  this  process. 

The  pursuer,  founding  upon  certain  excerpts  from  the  cash-ac-  purtoer'i 
count  of  Rowat,  as  factor,  with  Henderson's  heirs,  and  on  an  ex-  ^^^^ 
cerpt  from  the  pursuer's  own  accounts,  as  curator  for  the  children, 
which  shewed  that  a  bill,  in  the  terms  libelled,  was  entered  in  these 
accounts,  and  that  interest  as  chargeable  for  the  same  had  also  been 
entered,  but  without  producing  the  bill  of  1807,  in  lieu  of  which 
the  one  of  1808,  sued  on,  was  said  to  have  been  granted,  pleaded-^  . 
1.  The  bill  libelled  is  valid  as  a  document  of  debt  for  cash  received 
by  the  acceptors  from  the  heirs  of  Mr  Henderson,  and  the  debt 
is  resting  owing  to  the  pursuer  as  drawer  of  the  bill  on  account  of 
the  heirs  and  representatives,  for  whom  he  acts.  2.  The  counter 
claims  of  the  deceased  acceptor,  James  Henderson,  made  against  the 
heir  of  Mr  Henderson,  for  sums  alleged  to  have  been  twing  to  him 
prior  to  Mr  Henderson's  death,  were  prescribed  at  the  date  of  his 
action,  and  there  is  nothing  shewn  to  elide  prescription.  3.  The 
counter  claims  of  the  deceased  acceptor,  James  Henderson,  for  the 
period  prior  to  Mr  Henderson's  death,  are  ex  facie  of  his  libel  ex- 
ceeded and  extinguished  by  the  sum  which  it  is  there  admitted  he 
owed  to  Mr  Boyes  and  Mr  Henderson  for  rent  4.  The  counter 
claims  of  the  deceased  acceptor,  James  Henderson,  after  the  death 
of  Mr  Henderson  of  Peasebanks,  are  libelledto  have  become  due 
on  the  sole  employment  of  Mr  Boyes,  posterior  to  the  time  when 
the  copartnery  was  dissolved,  and  are  not  due  by  or  chargeable 
against  Mr  Henderson's  heirs  and  representatives ;  ( I .)  Because  the 
heirs  and  representatives  were  not  partners,  and  had  no  concern  with 
the  brewery  at  or  for  the  time  when  they  are  alleged  to  have  become 
due ;  and,  (2.)  Because  the  claims  are  unfounded  and  not  resting 
owing. 
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19  Feb.  1636. 


Whitehead  v. 

HendersoD, 

&c 

Defender's 
Fleas. 


The  defender  jE^o^b^ — 1.  As  the  pursuer  admits  that  be  is  nei- 
ther the  drawer  of  the  bill  libelled  on,  nor  an  indorsee  of  that  bill, 
he  has  no  title  to  maintain  the  present  action.  2*  The  bill  libelled 
on  being  vitiated  in  the  date,  furnishes  no  ground  of  action.  3. 
The  bill  libelled  on  having  been  dated  18th  of  May  1807  is  pre- 
scribed, and  the  debt  pretended  to  be  proved  thereby  can  be  proved 
only  by  writ  or  oath  of  the  acceptors.  4.  Even  if  the  defenders 
were  liable  in  payment  of  the  bill  libelled,  it  is  more  than  extin- 
guished in  the  relative  action  of  count  and  reckoning. 


Lord  Ordi- 
nary's Inter- 
locutor. 


Kote. 


The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
note: 

*  The  Lord  Ordinary  having  resumed  consideration  of  the  de- 
^  bate,  with  the  closed  record,  bill  libelled  on,  and  whole  process,  In 

<  respect  that  the  said  bill  is  visibly  vitiated  and  altered  in  the  date, 
^  and  that  the  pursuer  does  not  undertake  to  instruct  by  direct 
'  proof,  or  otherwise  than  by  inferences  from  the  documents  in  pro- 
^  cess,  which  are  quite  inconclusive,  the  averments  in  the  fifth 

*  article  of  his  revised  condescendence,  viz.  that  the  bill,  being 

*  written  by  the  late  John  Hill,  one  of  the  acceptors,  was  at  first 

*  dated,  by  mere  mistake,  in  1807,  instead  of  1808,  but  was  in- 
'  stantly  corrected  by  him,  while  the  ink  was  still  wet,  in  presence 

*  and  with  the  consent  of  the  other  acceptors,  finds,  that  no  action 
^  can  lie  upon  this  vitiated  instrument,  and,  therefore,  sustains  the 
'  defences,  assoilzies  the  defenders,  and  decerns;  finds  expenses  due.' 

Note, — *  It  may  be  right  to  state^  that  the  pursuer  intimated  at 
^  the  debate  his  readiness  to  prove  the  averment  in  the  dd  article 
^  of  his  condescendence,  that  Mr  John  Henderson  of  Peasebank 

<  (the  creditor  in  the  original  bill,  of  which  that  now  libelled  on  is 

*  said  to  have  been  a  renewal,)  died  in  July  1807 ;  and  as. the  bill 

<  now  in  question  bears  to  be  for  value  received  ^  from  the  heirs  of 
''  the  deceased  John  Henderson  of  Peasebank,'  it  was  contended^ 

<  that  this  proved  that  the  true  date  eoiM  not  have  been  18th  May 
'  1807,  as  the  defenders  have  positively  averred  on  the  record,  (vide 

*  their  statement  of  fiscts,  Art.  4,)  and  that  this  alone  should  be  held 
^  as  establishing  that  the  alteration  was  made  merely  to  correct  an 

<  error,  and  should  not  be  regarded  as  a  vitiation« 

<  The  case  of  Henderson  and  Hay,  20th  Feb.  1802,  (M.  17,059,} 
^  though  not  referred  to  by  the  pursuer,  certainly  gives  some  coun- 

*  tenance  to  this  argument     But  that  was  a  far  stronger,  and  a 

<  very  peculiar  case.     There,  a  bill,  drawn  in  October  1799,  had 

<  been  first  made  payable  at  Martinmas  1780 ;  and  then  to  correct 

<  this  preposterous  date,  had  been  altered  (the  Court  thought  iur 

<  stantly,  and  by^he  acceptor  himself,  who  was  the  writer  of  the 
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<  bill)  to  1800.     The  particQlars  of  the  case  are  very  shortly  report-  19  Feb.  1636. 

*  ed ;  bat  it  does  not  appear  that  the  acceptor  seriously  denied  the    ^^"^V^^ 

*  explanation  so  probably  given,  but  stood  entirely  upon  the  naked  Hendewon,''' 

<  and  extreme  point,  that  the  document  being  ex  facie  altered,  &c. 

*  could  not  be  looked  at  in  judgment.    In  the  present  case,  it  seems      ^^^ 

*  enough  to  say,  that  there  is  no  relevant  offer  or  attempt  to  prove 

*  what  was  the  true  date  of  the  bill ;  and  even  supposing  that  alleged 

*  by  the  defenders  to  be  impossible^  (as  was  palpably  the  case  in 
'  Henderson  and  Hay,)  the  most  that  could  be  made  of  it  would 

*  be,  that  the  date  should  be  held  pro  non  scripto,  which  the  Lord 

*  Ordinary  rather  apprehends  would  be  a  nullity.     Bat  in  point  of 
'  taeif  it  appears  to  the  Lord  Ordinary  to  be  by  no  means*  impossi- 

*  ble,  that  the  true  date  of  the  bill  was  Idth  May  1807,  as  alleged 
'  by  the  defenders,  even  though  it  were  established  that  Mr  John 

*  Henderson  was  then  alive.     The  pursuer  admits  that  there  was  a 

*  biU  4ffthai  date  for  the  same  sum,  which  does  not,  however,  ap- 

*  pear  to  be  now  furthcoming ;  and  if  tliat  bill  was  blank  (as  this  is 
'  admitted  to  have  been)  in  the  drawer's  name,  there  would  be  no 
^  great  difficulty  in  adding,  <  the  heirs,'  &c.  to  that  original  docu<* 
'  ment^  and,  by  vitiating  its  date,  converting  it  into  the  bill  now 
'  libelled  on,  with  an  additional  year's  currency.  In  fact,  it  is  im- 
'  possible  to  look  at  the  bill  produced,  without  being  very  forcibly 
^  struck  with  the  probability  of  this  suggestion.  The  words,  ^  the 
^'  heirs  of  the  deceased  John  Henderson  of  Peasebank,'  being  evi- 
'  dently  written  in  a  constrained  hand,  and  crowded  into  the  last 

*  line,  witli  what  the  Lord  Ordinary  would  call  the  most  palpable 
^  appearance  of  an  ex  post  facto  operation.     But  without  actually 

<  assuming  this  to  be  the  fact,  it  seems  enough  that  the  pursuer 
'  cannot  prove  the  distinct  and  relevant  averments  in  tlie  fifth  arUcle 

*  of  the  condescendence.     It  is  quite  plain  that  the  onus  of  such 

*  proof  is  on  him ;  and  equally  plain  that  the  entries  in  Henderson's 

*  or  Mr  Rowat's  books,  or  any  statement  made  in  a  separate  action 

*  by  James  Henderson  senior,  (one  of  the  original  acceptors^  but 

<  now  dead,  and  not  represented  by  any  one,)  can  be  no  evidence 
^  against  the  present  defienders.' 

The  parsuer  redaipted.  At  the  advising,  S6th  May  1835,  the 
Court  expressed  a  wish  tliat  the  pursuer  should  produce  any  farther 
evidence  of  the  allegation  as  to  tlie  time  and  manner  in  which  the 
bill  was  altered  in  date  with  consent  of  the  acceptors,  and  acoord- 
iagly  ordained  him  to  produce  Rowat's  books  referred  to^  and  also 
his  own  bodes  in  which  there  are  any  entries  relative  to  the  bills 
in  question^  and  granted  diligence. 

Their  Lordships  at  the  same  time,  upon  examination  of  the  bUl, 
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19  Feb.  1830.  seemed  to  think  that  the  words  in  the  bill,  <  the  aires  of  the  deceast 
<  John  Henderson  of  Pesebank/  were  not  crowded  into  the  last  line, 
as  had  appeared  to  the  Lord  Ordinary. 

Upon  advising  the  preceding  report  of  the  diligence,  the  Court 
ordered  the  parties  to  print  such  farther  documents  now  in  process 
as  they  might  deem  important  to  the  illustration  of  the  point  in  dis^ 
pute,  and  to  prepare  minutes  of  debate  on  the  whole  cause. 


Whiteliead  t;. 
Henderson, 


Punuer*t 
PleM. 


The  pursuer  pleaded — The  bill  is  altered  in  one  figure  of  the 
date,  but  the  alteration  was  made  by  Hill,  the  acceptor,  racnrely  ia 
correction  of  a  mistake.  Such  a  correction  does  not  vitiate  a  bill. 
The  datie  is  not  an  indispensable  part  of  a  bill.  In  several  cases 
of  the  kind  in  England,  it  has,  both  in  cases  in  error  and  on  de- 
murrer, been  ruled,  that  if  the  bill  be  made  payable  within  a  cer- 
tain time  from  the  date,  and  no  date  be  expressed,  the  Court  will 
hold  it  to  be  payable  within  the  time  specified,  after  the  day  on 
which  It  was  drawn  or  issued.  If  the  date  be  expressed,  but  ap- 
parently altered,  the  alteration  will  not,  at  least  if  made  in  correc- 
tion of  a  mistake,  agreeably  to  the  intention  of  the  parties,  be  any 
objection  to  the  bill  as  a  document  of  debt ;  Chitty  on  Bilbj  c.  5, 
169;  De  La  Courtier  v.  Bellamy,  2.  Skowet^Sy  422,  411 ;  Hague, 
&c.  V.  French,  June  25.  1802,  3.  Bos.  and  Pull.  173;  Giles  and 
another  v.  Bourne,  1817,  6.  Mauley  73. 

An  addition  or  correction  to  supply  or  declare  the  real  intention 
of  the  parties  may,  as  well  at  common  law  as  under  the  stamp  laws, 
be  made,  even  after  a  bill  or  note  has  been  in  circulation  ;  Chitty^ 
Bilby  c.  5,  206,  1833;  Attwood  v.  Griffin,  1.  Ry.  and  Mood.  425. 
A  ^  mere  omission,  or  mistake  of  date,  may  be  inserted  or  correct- 
'  ed  without  invalidating  the  instrument;'  Chitty^  Billsy  c.  5,  169. 
There  is  no  objection  under  the  stamp  laws  to  a  bill  so  altered  or 
corrected ;  Chitty  on  Stamp  Laws,  25,  27 ;  Peacock  v.  Murrell, 
(1819,)  2.  Starkiey  558;  Sherrington  v.  Jermyn,  (1828,)  3.  Carr. 
and  Payne^  374. 

In  Scotland  similar  rules  have  been  followed.  An  alteration 
*  merely  to  correct  a  mistake,  and  in  furtherance  of  the  original  in- 
<  tention,  does  not  invalidate  a  bill ;'  1.  Bell^  392,  (5th  ed.) ;  Hen- 
derson V.  Hay,  20th  Feb.  1802,  F.  C. ;  Mill  v.  Russell,  Jan.  16. 
1810,  F.  C;  Fairweather  v.  Alison,  12th  Feb.  1817,  F.  C. ; 
Sutherland  v.  Morrison,  1st  July  1823,  2.  S.  §*  £>.  442.  (See  ses- 
sion papers.) 

In  reference  to  the  documentary  evidence,  he  pleaded — That  the 
true  date  of  the  bill  was  not  18th  May  1807.  The  statement,  that 
that  date  was  the  true  date,  is  disproved  by  the  fact  of  Mr  Hen- 
derson's death  in  July  1807,  and  the  bill  itself,  which  bears  inter- 
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nal  evidence  that  it  was  granted  to  bis  heirs.     The  bill  was  not  19  Feb.  idsa. 
altered,  and  there  was  no  occasion  to  alter  it,  with  the  view  of    ^V^^ 
attempting  to  save  it  from  prescription.     There  is  evidence  in  the  HendereoD*^' 
books  of  Rowat,  which  shews  that  the  bill,  when  taken,  was  of  the  &c. 
date  it  bears,  Idth  May  1808.  PurW^ 

At  the  commencement  of  Rowat's  cash-book  there  is  engross-  PI^m* 
ed  an   *  inventory  of  bonds,  bills  and  promissory-notes  belong- 
<  ing  to  the  representatives  of  the  deceased  Mr  John  Henderson, 

*  delivered  over  to  John  Rowat,  their  fiictor.'  Amongst  these  is 
the  following :  ^  James  Henderson  and  John  Hill,  per  bill,  18th 

*  May  1807,  for  L.100.     No  part  of  interest  paid.' 

.  This  was  the  original  bill  for  which  James  Henderson  senior 
and  the  other  defenders  admitted  that  full  value  had  been  received 
from  Mr  John  Henderson. 

There  is  a  ^  Cash  accompt,  John  Rowat,  factor,  with  the  heirs  of 

*  the  deceased  Mr  John  Henderson  of  Peasebanks,'  in  which  there 
are  the  following  entries : 

*  1809. 

'  Mar.  8.  To  James  Henderson  and  John  Hill,  received  from  them 

<  interest  on  their  bill  from  18th  May  1807  to  18th 

*  May  1808,  -        -        -        -         L.6     0    0 
<  Got  a  new  bill  for  L.100,  dated  the  18th 

*  May  1808,  and  accepted  by  James  Hen- 

<  derson  senior,    and  James   Henderson 

<  junior,  and  John  Hill,  at 

Id  a  subsequent  part  of  the  same  book,  the  accounts  are  posted 
from  the  cash-account,  as  in  ledger,  and  there  is  this  entry : 

*  James  Henderson  and  John  Hill,        Dr.  Or. 

«  1809. 
«  Feb.  9.  To  stock  as  p.  bill,  18th  May 

<  1807,  for        -        -         L.100     0     0 

*  No  interest  paid  up. 

*  Mar.  3.  By  cash  for  one  year's  interest 

<  up  to  18th  May  1808,         -        -         L.5    0    0 

*  N.  Got  a  new  bill  accepted  by  James  Hen- 

<  derson  senior  and  junior,  and  John  Hill, 

<  at  ,  dated  18th  May  1808. 

<  To  interest  for  one  year  up  to  18th  May 
«  1808,        -        -        -         L.5     0     0 ' 

All  these  entries  are  in  the  handwriting  of  Weir,  the  clerk. 
At  page  21  of  the  ledger  there  is  an  interest^account,  in  which 
there  is  the  following  entry,  also  by  Weir : 
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19  Feb.  1836.     <  1810. 

^  Sept.  3.  By  James  Hendenon,  for  one  year's  interest,  up  to  18th 

«  May  1808,  settled  3d  March  1809,       L.5    0     Q' 

Certain  states,  in  the  handwriting  of  Weir,  were  found  among 
the  papers  of  the  late  John  Henderson,  writer  in  Hamilton,  the 
second  son  of  Mr  Henderson  of  Peasebanks,  and  were  laid  before 
Mr  Kay,  the  accountant. 

The  first  is  a  *  State  of  Particulars  that  constitute  the  charge 
'  against  John  Rowat,  in  his  accounts  witli  the  heirs  of  the  deceased 

<  John  Henderson  of  Peasebanks,  from  Whitsunday  1807  asto 

<  the  heritable  property,  and  from  Martinmas  1807  as  to  the  profit 

<  and  loss  upon  tacks  and  moveable  property  to  Martinmas  1810, 

<  and  referred  to  in  the  general  state  of  acoounts  made  up  for  theae 

<  periods,  annexed  hereto.' 
In  this  state,  under  the  head  <  Moveable  property,'  which  is 

branched  into  two  divisions,  vi^  *  interest  on  bonds,'  and  '  bills 

<  and  interest  thereon,  up  to  Martinmas  1807,  there  is  charged 

^  James  Henderson  and  John  Hill,  as  per  bill  18th 

<  May  1807,  -  -         L.  100     0     0 

^  Interest  thereon  from  18th  May  1807,  2     8    4 

L.102    8    4' 

The  sum  total  of  the  charge  is  L.  10,893 :  10 :  8. 

After  the  charge  there  is,  page  6,  ^  State  of  Particulars  that  con- 

<  stitute  the  discharge  in  favours  of  John  Rowat,  in  his  account  with 

<  the  heirs  of  the  deceased  John  Henderson  of  Peasebanks,  from 
'  Whitsunday  1807  as  to  the  heritable  property,  and  from  Martin- 

*  mas  1807  as  to  the  profit  and  loss  upon  tacks  and  moveable  pro- 

*  perty,  to  Martinmas  1810,  and  referred  to  in  the  general  state  of 

<  accounts  made  up  for  these  periods,  annexed  hereto.'  In  this 
branch  of  the  state,  under  the  head  *  Sundries,  as  per  their  bills 

<  and  mbsives,'  there  is  entered  as  contra  to  the  bill  of  1807,  at 
Rowat's  credit,  '  James  Henderson  and  John  Hill,  as  per  their 

<  bill  18th  May  1808,  L.100 : 0 :0.'  It  again  appears,  under  the 
head  of  ^  Arrears  of  interest  due  upon  bills,  &c.  at  Martinmas  1810, 

<  James  Henderson  and  John  Hill  on  L.100,  from  18th  May 

<  1808,  L.12:8:5.' 
Rowat  thus  charged  himself  with  the  bill  of  18th  May  1807, 

and  discharged  himself  by  stating  at  his  credit  the  bill  of  18th  May 
1808,  received  in  place  of  it.  On  the  latter  bill  interest  is  entered 
as  in  arrear  from  its  date,  18th  May  1808. 

In  a  general  state  of  account  of  charge  and  discbarge,  and  under 
the  bead  of  moveable  property,  Rowat  charges  himself  with  ^  hills, 

<  and  interest  thereon,   up  to  Martinmas   1807»  as  per  page  i^ 
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^  L.219d :  12 :  10.'     Among  these,  forming  part  of  this  sum,  there  19  Feb.  1836. 
18  the  bill  of  18th  May  1807,  on  which  half  of  the  year's  interest,     ^^^V^^ 
which  had  been  paid,  is  stated  as  at  Martinmas  1807.     Under  the  Hendertoo^ 
same  head,  on  the  discharge  side  of  the  account,  Rowat  is  credited,  &c. 

<  By  sundries,  as  per  their  bills  and  missives,  p.  7,  L.2427     5     ly^^  v\^^ ' 

*  By  sundries  for  arrears  of  interest  at  Martinmas 

<  1808,  p.  8,  -  -  -  .         88  14    6* 

Amongst  these  is  the  bill  of  18th  May  1808^  with  interest  as  in 
arrear  from  that  date  at  Martinmas  1810. 

From  these  accounts  and  states  of  Mr  Rowat's  intromissions, 
Mr  Kay,  the  accountant,  framed  a  scheme  of  dirision  of  the  pro- 
perty, bringing  out  the  exact  balance  in  the  account  of  charge  and 
discharge  on  the  accounts  as  made  out  by  Weir. 

Weir  entered  the  payment  of  the  three  years'  interest  in  the  cash- 
book,  which  he  kept  for  the  estate  under  Dr  Whitehead,  as  follows': 

<  Cash,  Dr.    To  James  Henderson  and  John  Hill  for  the  interest 
«  on  their  bill  of  L.100,  up  to  Martinmas  1810,  L.12 :  8 :  5.     To 

<  ditto  for  ditto  on  do.,  from  Martinmas  1810  to  18th  May  1811, 

*  L.2:  11:7.'     In  an  account  of  sundries.  Debtor  to  stock.  Weir 
made  the  following  entries:  <  James  Henderson  and  John  Hill,  for 

<  arrears  of  interest  on  L.lOO  up  to  Martinmas  1810,  L.12  : 8 :  5. 

*  James  Henderson  and  John  Hill,  on  their  bill  of  L.lOO  up  to 

<  18th  May  1811,  L.2: 11:  7/ 

The  stock  itself  is  entered  by  Weir  in  the  cash-book  as  at  Mar- 
tinmas 1810,  ^  James  Henderson  and  John  Hill,  per  bill  18th 
«May  1808,  L.100.' 

Again,  on  the  1st  of  January  1813,  Weir  posted  an  account  from 
the  cash-book  into  the  ledger,  where  he  states  James  Henderson 
and  John  Hill  as  debtors  to  stock :  ^  For  principal,  per  bill  18th 
^  May  1808,  L.100;'  and  the  arrears  of  interest  as  at  Martinmas 
1810,  and  Idth  May  1811,  and  places  the  interest  as  paid  up  to 
the  latter  date  to  their  credit. 

The  books  of  the  pursuer,  Dr  Whitehead,  in  which  Weir  made 
these  entries,  were  examined  and  reported  upon  by  Mr  Kay  at 
Whitsunday  1814.  The  payment  of  the  interest  ia  tliere  stated 
from  the  books  in  the  charge  against  Dr  Whitehead  as  follows : 

<  Henderson  and  Hill  to  Martinmas  1810,  L.12    ^   ^1  t  15  n  o ' 
<Fromdo.  to  18th  May  1811,  -  2  11    6/    * 

The  defences  against  this  action  are  dated  dd,  and  were  lodged 
Stk  June  1814.  From  this  evidence,  it  is  plain  that  the  true  date  of 
the  bill  libelled  on  was  not  the  18th  of  May  1807,  but  the  18th  of 
May  1808. 

In  the  inventory,  no^r  date  Febroary  9.  1809,  the  original  bill 
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19  Feb.  1836.  is  entered  with  this  note,  ^  No  part  of  intereait  paid.'  The  entry  of 
the  3d  of  March  1809  credits  the  year's  interest  paid  from  I8th 
May  1807  to  18th  May  1808.  The  interest  account  in  the  ledger 
again  states  the  settlement  of  the  interest  on  dd  March  1809  as  a 
payment  of  one  year's  interest  up  to  18th  May  1808.  The  account 
in  the  ledger  against  the  acceptors  debits  them  for  the  original  bill, 
gives  credit  for  the  interest  paid  up  to  18th  May  1808,  and  notes 
the  receipt  of  the  new  bill  from  the  acceptors,  James  Henderson 
senior,  James  Henderson  junior,  and  John  Hill,  dated  18th  May 
1808.  Throughout  the  various  accounts  of  Rowat,  and  the  states 
of  charge  and  discharge  of  his  intromissions,  the  bill  delivered  up 
is  invariably  mentioned  as  dated  18th  May  1807,  and  the  renewed 
bill  as  dated  18th  May  1808.  Sometimes  the  entries  are  in  name 
of  James  Henderson  and  John  Hill,  who  had  originally  received 
the  value,  and  in  whose  name  the  account  stood,  the  name  of 
James  Henderson  junior  being  apparently  dropped  for  brevity, 
but  the,  bill  is  always  entered  as  dated  18th  May  1808.  These 
accounts  were  made  out  in  1810.  They  were  after  that  time 
placed  in  the  hands  of  Mr  Kay,  who  did  not  take  the  debt  into  ac- 
count for  division,  because  his  scheme  was  to  divide  then  only  those 
debts  which  were  realised.  In  July  1811,  the  payment  of  the  in- 
terest is  entered  by  Weir,  the  clerk,  as  on  account  of  the  bill  dated 
18th  May  1808.  On  the  1st  of  January  1813,  Weir  enters  as  stock 
the  bill  dated  18th  May  1808,  and  states  the  interest  upon  it  as 
paid  up  to  18th  May  1811.  It  is  clear,  then,  that  the  bill  was  in 
this  state,  and  bore  the  date  of  18th  May  1808»  at  the  time  the  ac- 
tion was  raised  in  March  1814,  when  prescription  had  not  run,  and 
when  there  was  no  occasion  to  alter  the  date,  *  in  the  view  of  at- 
<  tempting  to  save  it  from  prescription.' 


Defenders* 
Pleas. 


Pleaded  for  the  defenders — The  fact  of  vitiation  being  admitted, 
it  follows,  that  the  bill  is  not  an  actionable  document  of  debt.  The 
date  of  a  bill  is  inter  essentialia,  and  if  erased,  or  if  figures  be  super- 
induced, the  bill  is  null  as  a  document  of  debt;  Hamilton  v.  Mon- 
teath,  1st  Dec.  1824, 3.  S.  and  £>.  345.  It  is  incumbent  npon  the 
pursuer  to  establish  any  circumstances  that  may  elide  the  plea  of 
nullity;  Hen  nan,  5.  Binff.  183;  Bishop,  1.  Mood,  and  MaL  116, 
and  3.  Car.  and  P.  55.  But  the  sufficiency  of  the  averment  in  Art  5« 
of  condescendence  may  be  questioned;  Bryce  v.  Dickson,  16tli 
Nov.  1810,  2^.  C,  and  1.  Bell,  392.  Then,  as  to  the  evidence^ — 
the  books  of  Henderson,  or  of  Rowat,  cannot  be  looked  at  as  evi« 
dence  in  favour  of  the  pursuer,  this  being  in  fact  the  same  as  to  ten- 
der the  booics  of  a  party  in  his  own  cause.  Even  if  they  were  ad- 
missible, they  could  merely  prove  that  Rowat  made  the  entries,>liav- 
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ifig  before  him  a  bill  which  purported  to  bear  date  18th  May  1808.  id  Feb.  1830. 
But  then  the  bill  could  purport  to  bear  that  date  only  in  conse-     ^'•^V*^ 
quence  of  vitiation.     The  entries  do  not  prove  that  he  had  before  ^^^'^^,3^^^^ 
him  an  unvitiated  bill  bearing  that  date.     The  pursuer  only  meets  &c. 
this  by  saying,  it  was  the  same  bill  as  that  now  libelled  on.     But  ^  JTjJ^ , 
the  excerpts  or  documentary  evidence  founded  on  aiFord  no  proof,*  pieas. 
but  the  contrary,  of  the  granting  or  existence  of  any  bill  other  than 
the  one  of  18th  May  1807;  and  in  truth  that  bill  is  the  document 
now  sued  on. 

In  no  case  has  the  holder  of  a  bill  been  found  entitled  to  make 
a  change  in  its  date,  even  to  correct  an  error,  if  made  after  accep-' 
tance,  and  without  the  consent  of  the  acceptor.  The  only  instances 
in  which  the  rule  of  nullity  had  been  relaxed,  are  cases  which  in 
fact  resolve  into  a  personal  objection  against  the  party  pleading  on 
the  vitiation, — when  he  proposed  or  consented  to  it  before  accep- 
tance,— and  when  the  vitiation  was  waived,  or  could  not  be  stated, 
provided  the  stamp  acts  did  not  interfere ;  such  as  the  cases  of 
Fairweather,  Sutherland,  Murchie  v.  M^Farlane,  1st  July  1796, 
P.  C ;  McLean  v.  McLennan  and  Morrison,  20th  May  1834, 
jP.  C.  Wherever  such  evidence  is  awanting  the  rule  applied,  as 
hud  down  by  Boyle,  L.  J.  C,  in  Callender  v.  Kilpatrick,  10th  Dec. 
1812,  F.  C. 

As  to  the  plea,  that  at  all  events  the  pursuer  can  prove,  aliunde 
of  the  bill,  that  there  was  a  debt  due  by  James  Henderson  senior, 
— 1.  There  is  no  evidence  of  this,  as  the  inferior  court  process  said 
to  contain  the  admission  of  such  a  debt  cannot  be  founded  or  relied 
on.  2.  This  action  proceeds  upon  bill  alone ;  and  if  decree  cannot 
be  pronounced,  on  the  ground  that  the  bill  alone  proves  the  debt, 
it  cannot  be  pronounced  at  all ;  Russell  v.  M'Nab,  14.  Dec.  1822, 
2.  S.  ^  £>.  88;  Ettles  v.  Ruber teon,  15th  Feb.  1833,  U.  S.  D.  B. 
897,  as  reversed  on  appeal,  Sh.  Sup,  vol.  i.  part  2,  p.  138;  Stirling 
9.  Langs,  4th  March  1830.  And  even  if  James  Henderson  had 
made  such  an  admission  in  the  process  referred  to,  that  could  esta- 
blish nothing  against  his  co*acceptors ;  Houston  v.  Yuill,  31st  May 
1812;  Hannay's  Trustees  v.  Blair,  31st  Jan.  1823,  F.  C. ;  M<In-> 
doe  V.  Frame,  18th  Nov.  1824,  F.  C. 

At  the  final  advising, 

Lord  Justice-Clerk. — I  formerly  was  disposed  to  concur  with  the  Opinion  of 
Lord  Ordinary,  and  now  that  we  have  seen  the  whole  evidence 
adduced,  I  have  not  the  slightest  doubt  as  to  the  propriety  of  ad-^ 
hering.  It  is  to  be  kept  always  in  view  that  the  action  is  laid  upon 
the  bill  alone.  Now,  in  order  to  be  the  foundation  of  an  action,  the 
bill  must  afford  legal  evidence  of  the  debt.     But  here  there  vi  a 
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19  Feb.  liSfk  palpable  vitiation  of  the  date.  And  where  such  vitiations  exist,  it 
is  indispensable  for  a  party  who  founds  on  the  bill,  and  who  wants 
to  get  the  better  of  the  vitiation,  to  establish,  by  evidence  luce 
darior,  that  it  had  been  so  altered  with  the  knowledge  and  sanction 
of  the  other  parties  previous  to  its  being  issued.  Here  the  pursuer 
attempts  to  establish  the  fifth  averment,  by  founding  alone  on  docu- 
ments,— such  as,  excerpts  from  his  own  bookft  or  those  of  Rowat» 
who  stood  pretty  much  in  the  same  situation  as  a  party  to  the  ac- 
tion. No  such  mode  of  proof  has  hitherto  been  sanctioned.  Hia 
Lordship  then  went  into  an  examination  of  the  information  furnish- 
ed  from  the  books,  and  the  report  of  the  accountant,  and  stated  it 
as  his  opinion,  that  the  undertaking  to  prove  the  statement  in 
Article  5.  of  condescendence  had  failed.  There  might  be  grounds 
for  establishing  the  debt  otherwise,  as  to  which  he  could  give  na 
opinion ;  but,  in  the  mean  time,  he  was  satisfied  of  the  propriety  of 
adhering. 

Lord  Meadowbank. — I  formerly  expressed  doubts,  originating  i» 
a  feeling  that  the  debt  was  really  due ;  but  I  am  now  satisfied  with 
the  interlocutor,  on  the  ground  that  the  bill  cannot  be  looked  at  as 
a  document  of  debt. 

,  Lord  Gknlee  concurred,  adding,  that  it  was  not  likely  that  all  the 
three  acceptors  were  present  when  the  bill  was  granted.  If  it  was 
altered  at  that  time,  Hill  had  no  right  to  alter  it  outwith  the  pre- 
sence of  the  parties.  It  would  be  dangerous  to  go  against  pria- 
eiple,  and  sustain  this  document  as  the  ground  of  action. 

Zxfrd  Medwyn. — The  bill  is  no  doubt  vitiated ;  and  it  is  stated  by 
the  defenders  that  its  date  was  altered  to  save  it  from  prescription, 
when  the  action  was  raised  in  1814.  The  pursuer  admits  the  alte- 
ration, but  says  this  was  done  at  the  time  to  cure  a  mistake;  and 
there  is  no  doubt  that  he  must  prove  this.  It  seems,  however,  clear^ 
that  there  were  two  bills,  and  this  is  the  second  of  the  two.  1.  The 
bill  bears  to  be  for  value  from  the  heirs  of  John  Henderson.  These 
words  do  not  appear  to  be  written  in  a  constrained  hand,  or  ex  post 
lacto.  The  defenders  did  not  originally  allege  any  vitiation  but 
in  the  date.  Now,  it  is  admitted  that  John  Henderson  died  in  1807. 
2.  .The  second  bill  has  three  apceptora.  Rowat  entered  in  this 
book,  as  factor,  the  bill  of  18th  May  1807,  by  James  Henderson  and 
John  Hill,  and  farther  enters  its  payment,  and  the  substitution  of  the 
bill  of  18th  May  1808.  In  the  entry  in  Rowat's  cash-book,  the 
date  Idth  May  1808  seems  unobjectionable.  If  this  entry  be  ad- 
mitted as  evidence,  that  there  were  two  bills  is  clear.  Now,  Rowat 
was  factor  loco  tutoris,  an  officer  appointed  by  the  Court,  and  his 
books  may  be  looked  to  as  evidence,  though  those  of  Henderson  and 
Dr  Whitehead  cannot.     If  we  could  look  at  Henderson's  books. 
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we  would  see  anotber  circumstance  proving  the  existence  of  two  19  Feb.  1836. 
bills.     The  bill  of  1807  is  payable  on  demand,  while  that  of  1808    ^V*^ 
was  at  one  day  after  date.     This  accounts  for  what  is  stated  as  sin-  Heudereon,"* 
gular,  that  a  new  bill  should  have  been  taken.     It  may  have  been,  &e. 
besides  getting  James  Henderson  also  as  an  acceptor,  to  obviate  opllii^  of 
the  bill  being  on  demand,  so  as  to  make  it  bear  interest,  as  it  was  Court. 
now  to  remain  as  a  loan.     3.  Rowat's  accounts  were  examined  in 
October  1812,  by  Kay,  to  Martinmas  1810.     They  were  found  to 
contain  on  one  side  the  bill  of  May  1807,  with  interest  to  Martinmas 
1810,  and  on  the  other,  or  discharge  side,  the  bill  18th  May  1808» 
and  interest  to  Martinmas  1810  in  arrear  L.12  :  8 :  5.     It  is  irud, 
that  in  Dr  Whitehead's  books  the  bill  is  entered  as  James  Hender- 
son and  John  Hill's.     It  is  singular  that  this  should  be  so.     But  it 
-is  obviously  a  mistake,  because  the  date  is  distinct,  18tb  May  1808. 

But  though  the  defender's  theory,  tliat  the  bill  was  altered  in  date 
(o  save  prescription,  seems  to  be  disproved^  is  the  statement  of  the 
pursuer  proved  ?  Certainly  the  evidence  shews  that  there  were  two 
bills,  and  that  the  bill  now  sued  on  was  the  last  of  these.  Besides, 
the  defenders  join,  in  the  defences  in  1813,  in  stating  that  this 
debt  was  due  and  unpaid.  They  never  alleged  that  there  was  any 
other  bill  but  that  of  1807  ;  and  if  the  bill  of  1808  was  substituted 
for  it,  this  seems  enough  to  shew,  at  least,  that  there  ia  a  debt  still 
due.  Biit  unquestionably  the  document  is  vitiated ;  and  whatever 
may  be  the  presumptions,  they  are  not  so  strong  as  to  make  it  su& 
ficiently  probable  that  tlie  alteration  was  made  at  the  time,  in  pre- 
aence  of  the  acceptors.  It  is  safest  to  adhere  to  the  strict  rule  of 
law. 

The  Court  adhered,  and  allowed  additional  expenses.  judgment. 

liOnl  Ordinary,  Jeffrey,  Act,  Rutlierfurd,  Paterson.  Alt  Dean  ofFoe.  (Hope,) 
jRussell.  Lockhart,  Hunter  ^  Whitehead^  W.  S.,  and  ffm,  Wolher9poon»  S.  S.  C» 
Agents.         JR,  Clerk. 

K. 
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FIRST  DIVISION. 
No.  XCVI.  20^  February  1836. 

« 

ISAAC  BAXTER 
against 

JOHN  MACARTHUR. 

Arbitration. — Judicial  Reference. — A  referee  having  issued  a 
final  awards  aboutfifteen  months  after  the  last  proceedings  in  the  catise^ 
without  communicating  its  import  to  the  parties^  farther  than  read* 
ing  the  award  over  on  the  day  before  it  was  signed^  in  presence  of 
their  agents,  who  stated  no  obfedions, — the  Court,  on  a  motion  to 
interpone  their  autlioritg  to  the  award  being  objected  to,  sustained  the 
objection. 

NamtiTe.  In  this  case  a  judicial  reference  of  a  complicated  action  of  coant 
and  reckoning  was  made  to  Mr  Walter  Moir,  Sheriff-substitute  of 
Glasgow,  on  20th  December  1833.  After  hearing  the  parties,  the 
arbiter,  on  29th  May  1834,  issued  long  notes  of  his  opinion  on  the 
various  questions  that  had  been  discussed.  Subsequent  meetings 
look  place,  and  a  paper  was  given  in  by  the  defender. 

The  arbiter  took  the  proceedings  to  avisandum  in  August  1834. 
On  the  SOth  November  1835,  he  issued  his  final  award,  having 
read  it  over  the  day  before  to  the  agents  of  the  parties,  who  made 
.  no  objections  to  it,  but  not  having  otherwise  intimated  his  views,  or 
issued  notes  of  his  intended  award.  In  a  letter  of  16th  January 
1836,  from  the  referee,  in  answer  to  one  from  the  agents  of  the 
pursuer,  the  following  passage  occurs :  ^  In  answer  to  your  letter 
*  of  this  date,  I  have  to  state,  that  my  final  award  in  the  case  of  Mr 
^  Baxter  and  Mr  M'Arthur  does  not  contain  a  decision  upon  any 

<  point  on  which  I  had  not  previously  heard  parties  at  full  length 
^  in  writing,  and  also  viva  voce,  at  diets  appointed  for  that  purpose, 

<  which,  I  believe,  appears  on  the  face  of  the  record.' 

The  case  having  been  enrolled  by  the  pursuer,  for  the  purpose  of 
having  the  authority  of  the  Court  interponed,  the  defender  ob- 
jected, and  the  Court  ordered  him  to  give  in  a  minute  of  his  state- 
ment and  objections  to  the  Court  proceeding  to  approve  of  the 
award. 

Objector*!  The  objector  averred,  that  the  final  award  decided  many  new 

'  points,  andembraced  principles  not  noticed  in  the  notes  in  May  1834; 
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and  that  his  agent,  after  an  interval  of  nearly  fifteen  months,  could  20  Feb.  1836. 
not  be  expected  to  remember  the  particulars  of  the  case,  and  there*    ^^"^V*^ 
fore  was  unable  to  state  any  objections  on  hearing  the  award  read  ^^^^  "'  ^' 

over  the  night  before  it  was  issued,  and  pleaded — That  he  had  not       

been  sufficiently  heard  on  the  whole  case ;  in  particular,  that  he  had  pi^^'^*^ ' 
not  been  heard  at  all  on  several  points  embraced  by  the  award,  in 
consequence  of  the  arbiter  having  issued  his  final  award  without  pre- 
viously communicating  its  import  to  the  parties  concerned  :  That  it 
is  the  universal  practice  for  referees  and  arbiters  to  intimate  the  in- 
tended award  to  parties,  and  to  afford  them  time  to  state  their  object 
tions  thereto ;  which  practice  ought  certainly  to  have  been  followed 
iu  a  case  involving  so  many  points  as  the  present :  That  as  the  re- 
feree was  in  law  held  to  be  functus  after  giving  his  award,  the  pro- 
per course  was  for  the  Court  to  take  up  the  cause  themselves,  or 
remit  it  to  the  Lord  Ordinary ;  Glennie  v,  M<Phaii,  24th  Feb.  1825, 
3.  S,  and  Z>.  575,  affirmed  by  the  House  of  Lords  11th  May  1829^ 
3.  fFilson  and  SAair,  389. 

The  respondent  averred,  that  the  final  award  formed  merely  a  Respondent** 
continuation  of  the  accounts,  to  which  the  notes,  in  May  1884,  re-  ^^^^ 
ferred,  and  an  application  of  the  principles  previously  adopted  by 
the  referee,  and  communicated  to  the  parties,  and  pleaded — The 
objector  cannot  now  quarrel  the  award,  as  his  agent  heard  it  read 
over  before  it  was  signed,  and  approved  of  it :  That  the  objec- 
tors had  been  fully  heard,  as  appeared  from  the  notes  of  the  referee : 
lliat  the  award  embraced  no  point  which  had  not  been  fully 
discussed,  as  was  stated  in  the  referee's  letter  of  the  16th  January 
1836 :  That  it  is  perfectly  established  that  an  arbiter  is  not  bound 
to  issue  notes  of  his  opinion  to  the  parties  before  pronouncing  his 
decree. 

The  CotiTt  pronounced  the  following  interlocutor :  '  The  Lords  Judgment. 
^  having  advised  this  case,  and  heard  counsel  for  the  parties,  remit 

*  the  case  again  to  Mr  Moir,  as  judicial  referee,  with  instructions 

*  to  him  to  hold  his  award  as  merely  the  notes  of  his  intended  judg- 

*  ment,  and  to  hear  the  parties  farther,  and  do  therein  as  shall  be  just,' 

Act.  SoL'Geru  (Cumngkame,)  Penney,      .  Alt.  A,  E,  Monteiih.  James  Bumets^, 

S.  S.  C  and  Campbett  jr  M*J)QwaU,  &  S.  C.  Agents.        &  Clerk. 

C.  R. 
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SECOND  DIVISION. 
No.  XCVII.  20^A  February  1836. 

DAVID  WYLLIE 

agaiiist 

JOHN  BRAND. 

Process. — (Suspension.) — A  party  having  prayed  for  suspension 
of  a  charge  on  the  ground  of  forgery ^  and  that  without  caution  or 
consignation,  and  having  afterwards^  in  Court,  expressed  his  readi^ 
ness  to  fnd  juratory  caution,  and  craved  leave  to  amend  his  bill, — 
found  to  be  incompetent  thus  to  amend  the  bill,  which  was  refused. 

Wyllie  suspended,  on  the  allegation  of  forgery,  a  charge  on  a  bill 
for  L.200,  dated  !2l8t  August  1835,  said  to  have  been  drawn  by  him 
upon  and  accepted  by  Alexander  Wyllie,  and  to  have  been  in- 
dorsed by  the  complainer  to  the  charger,  Brand,  and  prayed  for 
suspension  <  without  caution  or  consignation.' 

The  Lord  Ordinary  refused  the  bill,  adding  in  a  note,  ^  If  cau- 

*  tion  had  been  offered,  the  bill  would  have  been  passed.  But  for- 
'  gery  is  not  to  be  presumed,  and  the  genuine  subscriptions  pro- 

<  duced  do  not  appear  to  the  Lord  Ordinary  to  prove  it,  and  no 

*  circumstance  is  stated  to  make  it  probable.     To  pass  the  bill  ia 

<  this  situation  without  caution  would  just  be  to  suspend  upon  the 
^  mere  uncorroborated  averment  of  the  party,  and  to  assume  the 

*  commission  of  a  crime  upon  his  bare  word.' 

The  suspender  reclaimed,  and  Ivory  stated  certain  new  facts,  and 
was  willing  to  find  juratory  caution.  The  present  bill  prayed  it 
might  pass  without  caution  or  consignation,  and  he  would  amend 
his  bill  accordingly. 

Judgment.  But  the  Court  held  it  incompetent  thus  to  amend  the  bill,  which 

was  refused,  with  expenses  *. 

I.ofd  Ordinary.  Cockbum.  AcL  Ivory,  Alt.  H.  J,  Robertsofu  Jam» 

Imrie,  W.  S.  aod  John  Richardson,  W.  S.  Agents*         T.  Clerk« 

R. 


*  The  motion  for  expenses  having  escaped  the  observation  of  the  Court,  and 
the  clerk  refusing  to  bay  any  thing  about  expenses  in  the  interlocutor,  the  counsel 
for  the  charger  appeared,  and  again  moved  for  expenses;  when,  upon  the  admis- 
sion of  the  suspender's  counsel,  that,  according  to  his  recollection,  expenses  had 
been  moved  for  when  the  cause  was  decided,  they  were  allowed. 
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SECOND  DIVISION. 

No.  XCVIIL  2ad  February  1836. 

JOHN  MILLER  and  Another,  (Dr  Black's  Tbustess,)  ■ 

offointt 

De  BLACK'S  NEXT  OF  KIN. 

TssTAMENT. — Trust. — Leoact. — Found,  in  a  guesium  unth  the 
fiext  qfkifif  thai  a  bequest  to  trustees  was  valid,  whereby  a  testator 
appointed  them  to  *  apply  the  rest  and  residue  of  my  estate  and 

*  effects  to  such  benevolent  and  charitable  purposes  as  they  may  thisih 

*  proper  ;  and  if  the  same  shall  amount  to  £.600  sterling^  or  up* 
'  wards,  I  recommend  to  my  said  trustees,  and  their  foresaids,  to 
^  execute  a  deed,  vesting  the  same  in  themselves,  and  to  apply  the 

*  annual  proceeds  thereof,  after  deducting  expenses,  in  yearly  pay* 

*  ments,  to  faithful  domestic  servants,  settled  in  Glasgow  or  the 
^  neighbourhood,  who  can  produce  good  testimonials  of  character 

.    '  and  morals  from  their  masters  or  mistresses,  after  ten  yeanl  ser^, 

*  vice.   No  person  to  be  entitled  to  more  than  £.10  sterling  yearly^ 

*  but  as  much  less  as  my  said  trustees  may  think  proper.    And  \f 

*  ^  free  residue  of  my  estate  shall  not  amount  to  £.600  sterling^ 

*  authorise  my  trustees  to  distribute  the  same  to  such  charitable  or 
<  benevolent  purposes  as  they  may  think  proper  J 

Clause. — Legacy. — A  testator  having  (^pointed  his  trustees  to  lay 
out  £.2000,  *  taking  the  interest  of  the  said  sum  payable  to  a  party 

*  during  her  life,'  and  the  said  principal  sum  itself  payable  <  to  my 

*  said  trustees,  or  their  cforesaids,  at  her  death,* -^ound,  that  the  fee 
qf  the  said  sum  is  vested  in  the  trustees,  not  as  individuals,  or  for 
their  own  personal  benefit,  but  as  such  trustees  only,  and  must  form 
part  qfthe  residue  of  the  testator^  s  estate. 

D&  James  Black,  formerly  a  surgeon  in  Jamaica,  had  resided  for  Namtire. 
many  years  in  Glasgow  prior  to  bis  death,  which  happened  on  the 
19th  October  1834. 

By  trust-disposition  and  settlement,  dated  31st  May  1827,  Mr 
Black,  <  being  resolved  to  settle  the  succession  to  his  estate,  in 
^  order  to  prevent  all  disputes  among  his  successors  after  his  death) 
'  and  having  full  confidence  in  the  persons  after  named  for  execu- 
<  ting  the  trust  thereby  committed  to  them,'  assigned  and  disponed 
to  James  Maxwell,  George  Rowan,  and  John  Miller,  merchant  in 
Glasgow,  and  to  such  of  them  as  should  accept,  and  to  the  suiy 
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83  Feb.  1836.  vivors  or  suryivor  of  the  acceptors,  and  to  such  person  or  persons 
/"^V^^    as  might  be  assumed  by  them,   or  to  the  survivors  or  survivor, 

Block's  Trus-        ^     ,  .       .        r        i  •  j  .i.        • 

tees  V,  Miller  ^^  trustees  or  trustee,  for  the  ends,  uses,  and  purposes  therein  spe- 
^^-  cified,  his  whole  estate  and  effects,  heritable  and  moveable.     The 

purposes  of  the  trust  were,  Ist^  The  payment  of  his  debts,  and 
the  expenses  of  executing  the  trust.  Scf,  The  payment  to  the  said 
James  Maxwell  of  one  hundred  guineas  to  purchase  a  piece  of 
plate,  and  the  payment  to  his  second  child  of  L.300.  3(/,  To  lend 
out  L.'20OO  on  good  heritable  or  personal  security,  and  to  take  the 
interest  thereof  payable  to  the  testator's  cousin,  Mary  Maxwell, 
during  her  life,  <  and  the  said  principal  sum  itself,  payable  to  my 
'  said  trustees,  or  their  foresaids,  at  her  death.'  4^A,  To  pay  L.200  to 
Stephen  Rowan,  James  Hutton  Rowan,  and  George  Christian 
Rowan,  and  also  to  dispone  the  flat  of  a  house  in  Union  Place,  with 
pertinents,  to  James  Hutton  Rowan,  bth^  To  pay  to  James  Black 
Miller  the  sum  of  L.500  sterling.  6M,  To  pay  to  Marion  Miller, 
residing  in  Glasgow,  the  yearly  interest  of  L.3000  during  her  life, 
and  also  deliver  to  her  all  the  testator's  household  furniture  and 
plenishing,  and  at  her  death  to  pay  the  said  sum  of  L.3000  to  Mr 
James  Black  Miller.  7M,  To  pay  to  the  testator's  servant,  Susan 
Johnston,  if  she  should  be  in  his  service  at  the  time  of  his  death, 
the  sum  of  L.250,  to  be  laid  out  in  the  purchase  of  an  annuity  at 
the  sight  of  the  trustees;  and  if  Susan  Johnston  should  have  left 
his  service,  the  trustees  are  to  pay  her  L.IOO.  8^/i,  To  pay  to  the 
Directors  of  the  Glasgow  Infirmary,  of  the  Lock  Hospital,  of  the 
Magdalen  Asylum,  and  of  the  School  for  the  Instruction  of  the 
Deaf  and  Dumb,  the  sum  of  L.200  each.  The  amount  of  these 
specific  legacies  was  L.7300.    Lastly^  It  is  directed  that  the  trustees 

*  shall  apply  the  rest  and  residue  of  my  estate  and  effects  to  such 

*  benevolent  and  charitable  purposes  as  they  may  think  proper;  and 

*  if  the  same  shall  amount  to  L.600  sterling  or  upwards,  I  recommend 

*  to  my  said  trustees,  and  their  foresaids,  to  execute  a  deed,  vest- 

*  ing  the  same  in  themselves,  and  to  apply  the  annual  proceeds 

*  thereof,  after  deducting  expenses,  in  yearly  payments  to  faithful 

*  domestic  servants,  settled  in  Glasgow  or  the  neighbourhood,  who 
^  can  produce  good  testimonials  of  character  and  morals  from  their 

<  masters  or  mistresses,  after  ten  years'  service.     No  person  to  be 

<  entitled  to  more  than  L.IO  sterling  yearly,  but  as  much  less  as  my 

*  said  trustees  may  think  proper.  And  if  the  free  residue  of  my 
^  estate  shall  not  amount  to  L.600  sterling,  I  authorise  my  trustees 

*  to  distribute  the  same  to  such  charitable  or  benevolent  purposes 

<  as  they  may  think  proper.' 
Messrs  Rowan  and  Miller  accepted  the  trust.     The  fortune  left 

by  the  testator,  which  was  entirely  personal,  (with  the  exception 
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of  the  dwelling-house,  which  he  appointed  to  be  conveyed  to  James  2S  Feb.  1830^ 
Hatton  Rowan,)  amounted  to  L.1 9,395  :  17  :  11|,  of  which,  after    ^-^^^^^ 
deducting  the  debts  and  special  legacies,  there  remained  a  balance  ^eJl  v.  Miller 
of  L.ll,963:5:6|.  &c. 

Regarding  Dr  Black's  supposed  state  of  information  as  to  the  pro-  Nan?rti»e. 
bable  amount  of  his  fortune,  Che  following  facts  were  admitted :  Dr 
Black's  cash-book  contained  statements  of  his  affairs,  representing 
his  property,  as  in  1804,  to  amount  to  L.8400 ;  as  in  1825,  to 
L.  12,286  : 3  :  7,  besides  *  fifteen  shares  in  the  New  Stock  Gas 
<  Company,'  the  value  of  which,  at  that  time,  is  not  stated ;  and  as, 
in  1827,  being  the  year  in  which  he  executed  the  said  deed  of  set* 
tlement,  to  be  L.  12,721,  6s.,  besides  '  fifteen  shares  Gas  Company's 
^  Stock,  fifteen  shares  New  do.,  one  share  B.  Garden ;'  the  respec- 
tive values  of  which  shares  are  not  at  that  time  stated. 

The  deed  of  settlement  was  found  in  the  repositories,  in  an  en- 
velope, backed  thus,  in  the  halidwriting  of  Mr  Lawrie,  the  writer 
by  whom  the  deed  was  prepared : 

^  Dr  James  Black's  Settlement,  executed  this  3 1st  day  of  May 

<  1827  years,  and  deposited  with  me  till  called  for.'    (Signed) 

*  Wm.  Lawrie.' 

There  was  found  in  the  repositories  a  circular  by  James  Arthur, 
M.  D.,  deputy-inspector  of  hospitals,  dated  20th  February  1822, 
addressed  to  Dr  Black,  on  the  back  of  which  was  the  following 
pencil  markings  or  jottings  of  special  legacies  made  by  Dr  Black : 

<  James  Maxwell, L.400 

*  M.  Maxwell,   2000  ^ 

'  Rowans, 600 

«  M.  Miller, 3000 

«  J.  B.  Miller,  3300 

«  Charities,  600 

<  L.  10, 100 

<  Bakers,  ...  L.5,600 

«  Thistle, 3,500 

«  Gas,  3,000 

*  Stock,  5,000 

«L.  17,100' 

There  was  also  found  in  the  repositories  a  paper  containing  ho- 
lograph memoranda  as  follows : 

*  To  Marion  Miller  and  Mary  Maxwell  the  interest  of  my  L.7453 
*  three  per  cent,  stock,  and  my  shares  of  the  gas  company.  The 
f  annual  interest  for  their  lives,  share  and  share  alike,  which  is  to 
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N^§8: 


^  Feb.  1836. 


Black's  Trus* 
tees  &.  Miller, 
&c. 

Narrative. 


<  devolve,  upon  their  death,  upon  James  Black  Miller,  son  of  John 

*  Miller,  St  V.  Street ;  in  case  of  death,  to  his  sons  in  soccessnon, 

*  and  their  heirs.     To  the  eldest  lawful  daughter  of  James  Maz-^ 

*  well,  Esq.  of  Bailieston,  L.500.     To  George  Rowan  of  Holm-» 

*  fauldhead,  L«500  ea. 

<  To  four  charities  L.1000,  or  L.250  ea.     To  Susan  Johnston, 

*  my  servant,  L.10  per  annum,  to  be  paid  every  six  months. 

<  To  Jessie  and  M.  Gammot,   ••• ••••.•• L.50 — L.25  ea* 

<  To  John  and  M.  Stewart, 50 

•To  Mrs  Stark, 200 

<  To  Greigs,  L.50  ea 400 

*  Household  furniture. 

*  M.  Miller. 

*  The  residue  for  servants. 

*  A  sermon  to  be  preached  every  4th  June  by  the  clergy  of 

*  Glasgow  in  succession,  for  which  they  are  to  be  allowed  5  gui-' 

<  neas ;  and  the  annual  interest  to  be  distributed  in  rewarding 


good  and  faithful  servants 


or 


prises 


<  of  L.5  ea. — Domestics,  3  male  and  3  female ;  manufacturing  do. ; 

*  agricultural,  in  the  circle  of  3  miles  round  Glasgow,  do. ;  trades 

*do. 

•  Trustees, — Provost  and  Bailies  and  Clergy.' 

The  Trustees  having  been  advised  that  it  was  doubtful  how  fiur 

the  bequest  of  the  residue  of  Dr  Black's  fortunes  was  vested,  or 

could  be  carried  into  effect,  brought  a  process  of  multiplepoinding. 

aaim  for  Next      The  next  of  kin  of  Dr  Black  claimed  to  be  preferred  for  the 
of  Kin.  undistributed  part  of  the  estate,   being  L.ll,96d  :  5  :  6|,  or  for 

whatever  the  same  might  be  ascertained  to  amount  to,  after  sa- 
tisfying the  legacies  and  provisions  in  favour  of  the  persons  men- 
tioned in  the  said  deed  of  settlement,  or  for  whatever  sum  the 
residue  might  amount  to  at  any  future  period,  in  the  event  of  the 
same  being  increased  in  consequence  of  any  of  the  legacies  or  pro- 
visions lapsing,  or  of  it  being  found,  in  the  course  of  this  process, 
that  any  of  the  said  legacies  or  provisions  shall  fall  to  be  held  as 
Flea  in  law.  residue,  and  pleaded — In  so  far  as  regards  the  residue  of  the  said 
estate,  the  will  is  void,  from  uncertainty  or  otherwise ;  from  not 
being  so  conceived  as  to  carry  any  object  which  the  testator  may 
have  had  in  view  into  effect ;  and  farther,  from  being  executed  in 
error  on  the  part  of  the  grantor  as  to  his  means,  circumstances  and 
condition. 


aaim  for  The  Trustees  claimed  the  whole  fund  in  medio,  being  the  per- 

Biack's  Trus-  gonal  estate  left  by  Mr  Black  for  the  purpose  of  paying  the  legacies 

tees. 
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specified  in  this  deed  of  settlement,  (most  of  which  they  had  already  23  Feb.  1836.' 
paid,)  and  of  vesting  the  residue,  in  terms  of  the  said  deed,  in  the     '^'^V^^ 
claimants  themselves,  by  a  proper  deed,  and  applying  the  annual  J^J^^^^/muicV 
proceeds  thereof,  after  deducting  all  necessary  expenses,  in  yearly  &c. 
payments,  not  exceeding  L.10  sterling  each,  to  fiiithful  domestic 
servants  settled  in  Glasgow  or  the  neighbourhood,  who  can  pro- 
duce good  testimonials  of  their  character  and  morals  from  their  mas- 
ters or  mistresses  after  ten  years'  service,  and  pleaded — 

1.  Instructions  or  recommendations  given  to  trustees  as  to  the  Flea  in  law. 
disposal  of  trust-funds  are  binding  and  obligatory,  and  ought  to  be 
carried  into  effect.  2.  The  instructions  given  to  the  Trustees  in  the 
trust-deed  executed  by  Dr  Black  are  sufficiently  specific  and  dis- 
tinct, and  the  trust-deed  is  in  all  respects  a  valid  and  effectual  deed, 
whereby  the  whole  of  his  funds  were  vested  in  the  Trustees  for  the 
purposes  therein  expressed,  to  the  exclusion  of  his  heirs-at-law  or 
next  of  kin,  excepting  in  so  far  as  legacies  or  provisions  may  have 
been  left  to  any  of  them  by  the  trust-deed.  See  Hill  v.  Burns, 
14th  Dec.  1824,  and  Crichton  v.  Grierson,  I2th  May  1826,  both 
affirmed  in  the  House  of  Lords.  3.  There  being  no  uncertainty 
as  to  the  purpose  to  which  the  testator  intended  the  residue  of  his 
estate  to  be  applied,  and  there  being  no  error  or  mistake,  as  alleged 
by  some  of  the  claimants,  in  the  execution  of  his  trust-deed,  there  is 
no  reason  why  the  same  should  not  be  carried  into  full  effect 

Besides  this  leading  question  upon  the  construction  of  the  will, 
a  point  was  raised  upon  the  import  of  the  clause,  *  In  the  third 

<  place,  I  appoint  my  said  Trustees  to  lend  out  the  sum  of  L.2000 

*  sterling  on  good  heritable  or  personal  security,  taking  the  interest 

*  of  said  sum  payable  to  Mary  Maxwell,  my  cousin,  half-yearly  du- 

*  ring  her  life,  commencing  the  first  term's  payment  at  the  first  term 

*  of  Whitsunday  or  Martinmas  that  shall  occur  after  my  death,  and' 

<  the  next  at  the  next  term  thereafter,  and  so  on  half-yearly  and 
^  proportionally,  and  the  said  principal  sum  itself  payable  to  my 
'  said  Trustees  or  their  aforesaids  at  her  death/  Miss  Maxwell  is 
aUU  living,  and  draws  the  liferent  of  the  said  provision  ;  but  it  be- 
ing doubtful  whether  upon  her  death  the  principal  should  go  as  a 
legacy  to  the  Trustees  as  individuals,  or  fall  for  distribution  into  the 

general  fund,  Mr  Miller  and  Mr  Rowan  claimed  separately  to  be  Claim  by  Tnis- 
preferred  individually  for  the  said  principal  sum  of  L.2000  sterling,  *««  *»  >ndi?i- 
as  the  legacy  or  provision  before  specified,  payable  to  the  Trustees  L.200a 
upon  the  decease  of  Miss  Maxwell,  or  for  the  proportionate  interest 
of  each  therein,  in  the  event  of  his  surviving  the  iiferentrix. 

The  answer  for  the  Trustees  was  a  denial  that  either  of  these  claim- 
ants had  any  right  to  the  L.2000  on  the  death  of  Miss  Maxwell, 
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83  Feb.  1836.  and  they  pleaded — That,  under  the  terms  of  the  trust-deed,  the  sum 
Sry^  of  L.2000,  of  which  the  interest  is  to  be  paid  to  Miss  Maxwell  du- 
tees  V,  Miller,  ^i^g  her  life,  belongs  not  to  the  Trustees  as  individuals,  or  for  their 

^^' own  behoof,  but  to  them  in  their  character  of  Trustees,  and  forms 

Answer  for  the  P^i'^  o^  ^he  residue  of  the  trust-funds,  to  be  employed  for  the  trust 
Trustees.         purposes,  as  specified  in  the  deed. 

The  record  being  closed,  the  Lord  Ordinary,  on  the  joint  appli- 
cation of  the  parties  representing  the  importance  of  the  questions  at 

issue,  ordered  cases. 

Pleaded  for  next  ofkin^  (as  to  the  application  of  the  residue.) — The 
plea  of  the  next  of  kin  is  well  founded,  on  various  legal  and  equit- 
able grounds. 

(L)  The  bequest  is  challengeable,  on  the  broad  general  ground 
of  uncertainty  and  indefinitiveness  in  its  meaning  and  purposes,  and 
particularly  as  to  the  amount  of  funds  which  are  said  to  be  placed 
at  the  discretion  of  the  Trustees  for  the  purposes  alleged.  And, 
although  the  validity  of  such  charitable  bequests  has  been  discussed 
in  recent  cases,  the  present  differs  from  these  in  the  terms  and  the 
alleged  scope  and  object  of  the  bequest,  and  far  exceeds  in  uncer- 
tainty and  vagueness  the  bequests  decided  upon  in  the  cases  of  Hill 
V.  Hood's  Trustees,  14th  Dec.  1824,  F.  C,  and  Crichton  v.  Grier- 
son,  12th  May  1826,  where  the  Court  and  the  House  of  Lords 
decided  upon  the  simple  and  intelligible  nature  of  the  special  be- 
quests, and  avoided  deciding  as  to  the  powers  of  trustees  to  make  a 
will  for  the  testator.  Lyndhurst,  (C.)  in  Crichton  v.  Grierson, 
d.  Shawns  Appeal  Cases,  p.  338,  stated,  *  I  cautiously  abstain  from 

<  expressing  any  opinion  upon  that  point,  because  I  think  this  ques- 

<  tion  does  not  at  all  turn  upon  that  position,'  and  that  it  was  a  nar- 
row one.  Such  a  power  over  the  property  of  a  testator,  indeed,  is 
contrary  not  only  to  the  civil  law,  but  to  the  law  of  Scotland. 

By  the  Roman  law  generally  the  power  of  testamenti  factio  could 
not  be  devolved  by  a  testator,  or  the  disposal  of  his  property  placed 
in  arbitrio  alieni.  As  to  the  validity  of  a  legacy  left  in  arbitrio 
tertii,  see  De  Cond.  et  Demons,  1.  52 ;  De  Hceredibtis  Instituendisy 
I  32  and  1.  68 ;  Voet,  28,  t.  5,  sect  29. 

The  only  text  which  appears  to  be  at  all  contrary  to  those  which 
have  been  quoted  is  the  following :  Diff,  b.  30,  tit  1, 1.  43,  *  Le- 

<  gatum  in  aliena  voluntate  poni  potest,  in  hseredis  non  potest'  But 
Pothier,  b.  i.  art  8,  §  2,  in  his  Treatise  on  Testaments,  reconciles 
the  two  texts.  Voet  also  gives  satisfactory  explanation  of  the  con- 
trary passages,  b.  30,  tit  i.  sec.  36. 

The  law  of  Scotland,  adopting  the  principles  of  the  civil  law,  also 
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holds  sacred  the  same  privilege,  as  confined  to  the  testator  himself;  23  Feb.  1836. 
JDirletonj  see  title,  *  Dispositio  collata  in  arbitrium  alterius ;'  Stew'    ^^^\^^ 
ar^s  Answers,  p.  74 ;  Swinburne  on  Testaments,  vol.  ii.  p.  463,  and  ?'*^^''tJ^,"*" 

Vfc-,  ,.  *^  t*«  V.  Miller, 

▼ol.  1.  p.  22.     Referring  to  the  decisions,  see  Murray  v.  Fleming,  &c. 
2l8t  Feb.  1729,  Jf.  4075;  Amiston  Sess,  Pap.,  Dick  v,  Ferguson 
and  her  children,  22d  Jan.  1758,  Karnes. 

As  to  the  law  of  England,  see  Brown  v.  Yeale,  cited  in  note, 
7.  Vesey,  50 ;  Morrice  v.  The  Bishop  of  Durham,  9.  Vesey,  899 ; 
10.  Fesey,  522,  539;  James  v.  Allan,  3.  Merivdle,  17;  Om- 
naney  v.  Butcher,  Turner  and  Russell,  260 ;  Legge  v.  Asgill, 
Turner  and  Russell,  266  ;  Fowler  r.  Garlike,  1.  Russell  and  Mylne, 
p.  232.  See  also  Vesey  v.  Jamson,  I.  Simon  and  Stewarfs  Re^ 
ports,  p.  69,  where  the  bequest  was  very  similar  to  that  in  the 
fase  of  Crichton  v.  Grierson,  and  was  held  void. 

Dr  Black  again  directs  his  Trustees  to  apply  the  residue  of  his 
estate  to  such  benevolent  and  charitable  purposes  as  his  Trustees 
may  think  proper ;  but  there  is  no  direction  as  to  the  particular 
nature  of  those  purposes, — or  of  the  particular  scheme  of  charity  or 
institution  to  be  benefited, — or  the  range  of  localities, — or  means 
of  denoting  the  special  purposes  of  benevolence  and  charity  which 
the  testator  may  have  aimed  at.  The  recommendation  rather  in- 
creases the  indefiniteness  and  uncertainty  of  the  will ;  for  there 
is  no  express  will,  command,  or  appointment  There  is  an  indica- 
tion of  mind,  very  vague  certainly,  and  coupled  with  a  recommenda- 
tion depending  upon  uncertain  or  unknown  circumstances.  Ac- 
cordingly, in  the  case  of  Morris  against  the  Bishop  of  Durham, 
already  quoted,  the  Lord  Chancellor  stated  the  law  thus :  *  That 
'  no  trust  upon  words  of  request  or  recommendation  can  be  sup- 
*  ported,  unless  the  object  and  subjects  of  it  are  certain.'  Then 
again  it  is  but  a  mere  recommendation,  coupled  with  and  depend- 
ing on  an  uncertainty  or  a  state  of  ignorance  on  the  part  of  the 
testator,  as  to  whether  circumstances  would  arise  in  which  his  re- 
commendation, if  the  Court  could  enforce  it,  could  be  acted  on ; 
and  this  recommendation  can  never  be  considered  as  a  declaration 
of  intention,  being  in  itself  vague,  indefinite,  and  uncertain.  Now 
here,  independently  of  the  general  vagueness,  the  unconcluded  and 
uninformed  state  of  mind  as  to  the  amount  of  the  residue,  and  the 
doubt,  or  the  impossibility  of  letting  in  the  recommendation,  who 
can  fix,  for  the  testator  has  not  fixed,  the  peculiar  attributes  and 
qualities  precisely  characteristic  of  the  persons  supposed  to  be  en- 
titled to  claim  under  this  clause  ?  It  was  doubtful  whether  every 
one  of  the  domestics  entitled  to  the  benefit  of  the  fund  shall  have 
served  one  particular  master  or  mistress  for  the  period  of  ten  years ; 
or  whether  service  generally  for  ten  years,  though  under  diflferent 
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83  Feb.  1836.  masters  and  mistresses,  sball  form  the  test  of  the  claim.     No  one 
^"^V"^^    could  say  that  the  characteristic  of  faithful  domestic  servants,  even 
te^  ©/Miller  t^o"gt>  coupled  with  the  production  of  testimonials,  was  so  precise  a 
&c.  description  as  to  leave  no  difficulty  or  impossibility  in  the  adminis- 

tration of  this  vague  bequest.  The  Trustees  ought  not,  under  cir^ 
cumstances  of  such  doubtful  expediency,  independently  of  the  un* 
certainty  and  vagueness  of  the  will,  to  be  intrusted  with  a  fund  so 
large  in  amount,  beyond  the  conception  of  the  testator,  when  it 
may  be  so  applied,  or  rather  perverted  in  its  application,  as  to  be 
productive  of  evils  quite  adverse  to,  and  uncongenial  with  the  pur* 
poses  of  charity  and  benevolence,  which  had  evidently  been  float- 
ing in  th'e  mind  of  the  testator,  but  of  which  there  is  no  definite 
expression  in  his  settlements. 

(2.)  There  can  be  no  doubt  of  the  power  of  the  Court  (Erdu 
iii.  9.  14,)  to  direct  or  control  the  Trustees  in  the  execution  of  the 
purposes  of  the  trust;  and  it  is  equally  clear,  that  under  this  action 
the  Court  can  define  the  powers  of  the  Trustees  as  to  the  quantum 
of  the  residue  which  they  are  bound  to  apply  in  fulfilment  of  the 
ulleged  or  supposed  purpose  of  the  bequest,  if  by  possibility  the 
Court  can  venture  to  extricate  it.  The  Trustees  ought  to  be  r^* 
strained  from  applying  a  larger  sum  than  the  L.600  for  that  specific 
purpose. 

There  could  be  no  animus  or  intention  to  bequeath  L.  12,000, 
when  the  testator  was  ignorant  that  his  fortune  amounted  to  that 
sum,  having  no  certainty  that  the  residue  would  exceed  L.600. 
Unless  the  extent  of  the  disposable  property  can  rationally  be  held 
to  have  been  within  the  comprehension  or  conception  of  the  testa-* 
tor,  it  is  in  vain  to  think  that  any  will  can  have  been  expressed  in 
regard  to  it,  more  especially  when  his  expressed  intentions  evi" 
dently  denote  a  sum  comparatively  inconsiderable  in  amount 
When  the  Court  finds  a  testator  indicating  what  he  believes  will 
be  the  sum  at  the  disposal  of  his  trustees  under  a  charitable  be^ 
quest,  it  will  not  strain  the  charitable  intention  beyond  the  belief 
and  wish  of  the  testator.  It  will  not  sanction  trustees  in  appropria^ 
ting  a  larger  sum  than  the  testator  believed  it  was  in  his  power  to 
give.  The  general  principle  laid  down  in  Hill's  and  Crichton's 
cases  may  stand  good,  and  the  dangerous  extension  of  a  testator's 
expressions,  now  attempted,  be  nevertheless  reprobated.  The  point 
}s  new,  and  not  touched  by  the  cases  referred  to. 

(3.)  The  holograph  memoranda  found  in  the  repositories  bear 
out  these  views.  He  there  clearly  points  at  limiting  the  reward 
of  domestic  servants  to  six  persons  at  L.5  each,  which  would  thus 
just  exhaust  the  interest  of  L.G00  at  5  per  cent. 

(4.)  The  claimants  are  entitled  to  found  on  these  memoranda^ 
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Dot  as  documents  to  be  used  in  contradiction  or  opfposition  to  the  es  Feb.  I8da 
regular  deed  of  settlement,  but  as  authoritative  adminicles  of  evi-    ^"^^V^^ 
dence  of  the  testator's  meaning.     It  is  not  intended  to  rear  up  these  ^^^  Mill«V 
memoranda  to  make  a  new  will,  but  to  explicate  the  doubtful  words  &c. 
in  a  regular  settlement,  and  to  render  free  from  dubiety  and  uncer^- 
tainty  the  clause  in  question.     See  Wigram  on  *  the  Admission 
f  of  Extrinsic  Evidence  in  aid  of  the  Interpretation  of  Wills,  5th 
^  proposition.' 

.  The  Trustees  pkaded — The  clause  imports  that  the  residue  was  Trustees* 
to  be  devoted  to  charitable  purposes,  to  be  left  at  the  discretion  of  ^''* 
|he  Trustees,  with  a  recommendation,  in  the  event  of  the  residue 
exceeding  L.600,  to  apply  the  funds  to  the  purpose  mentioned  by 
the  testator.  The  only  questions,  therefore,  are,  whether  it  was 
competent  for  the  testator  to  delegate  to  the  Trustees  any  such  dis- 
pretiooary  power  in  regard  to  the  selection  of  the  charities  ?  and 
whether  the  existence  of  such  a  discretionary  power  involves  an  un- 
certainty suflScient  to  vacate  the  settlement? 

The  rule  of  law  is,  that  a  person  may  dispose  of  his  property  either 
by  a  deed  inter  vivos  or  mortis  causa,  in  such  manner,  and  for  such 
purposes  as  he  chooses,  provided  these  purposes  are  in  themselves 
{awful.  Testamentary  deeds,  in  particular,  are  such  favourites  of 
ibe  law,  that  it  is  imperative  upon  courts  of  justice  to  interpret  them 
in  the  manner  best  calculated  to  carry  into  eifect  the  intentions  of 
the  testator.  In  this  case  the  testator's  intention,  that  the  residue 
of  his  funds  should  be  devoted  to  charitable  purposes,  is  beyond 
doubt ;  and  the  only  question  is  the  competency  of  his  delegating 
to  his  Trustees  a  certain  amount  of  discretionary  power  in  regard 
to  the  selection  of  the  charities  to  which  his  funds  were  to  be  ap- 
plied. The  principles  and  analogies  in  favour  of  the  competency 
of  such  delegation  are  obvious :  they  will  be  found  illustrated  in  the 
following  decisions,  which  afford  an  a  fortiori  inference  in  support 
of  this  settlement:  Murray  v.  Fleming,  1729,  M.  4075;  Campbell 
V.  Campbell,  1738,  M.  4076;  Trustees  of  Brown,  1762,  M.  2318; 
Wharrie,  1760,  and  Snodgrass,  1806,  M.  6599,  App.  No.  1 ;  Hill 
V.  Burns,  Dec.  14.  1824,  S,  8f  D,  vol.  iii.,  affirmed  on  appeal; 
Crichtonr.  Crich ton's  Trustees,  May  12.  1826,  W.  Sf  S.  App.  vol. 
iL  p.  80 ;  3  W.  Sf  S.  App.  329. 

The  civil  law  is  inapplicable.  One  of  the  main  grounds  assigned 
why  the  right  of  testamenti  factio  was  incapable  of  delegation,  was, 
that  it  was  a  right  personal  to  a  testator  to  dispose  of  his  property 
to  the  defeasance  of  the  rights  of  his  lawful  heir.  In  this  case, 
the  testator  did  not  delegate  the  power  of  others,  (if  they  should 
think  fit,)  to  defeat  the  rights  of  his  heirs  or  next  of  kin,  by  making 
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23  Feb.  1836.  a  Will  for  him ;  but  in  his  own  proper  person  he  defeated  those 
^^^"V*^    rights  by  a  direct  conveyance  to  trustees,  not  to  make  a  will  for 

ueT©  ViilleV  ^'""^  ^^^  *®  execute  a  will  made  by  himself,  although  with  the  power 

&e.  of  exercising  a  certain  discretion  in  the  mode  of  carrying  his  in* 

Trusted*         tentions  into  effect. 

Pleas.  Nor  does  the  denial  of  this  power  of  delegation  in  the  civil  law 

appear  to  have  been  absolute.  It  is  expressly  said  in  one  of  the 
laws  quoted  by  the  pursuers,  legatum  in  aliena  voluntate  poni  po* 
test,  in  haeredis  non  potest.  And  the  reason  of  the  distinction  is 
clearly  laid  down  by  Voet  in  one  of  the  passages  quoted,  the  dbcr 
trine  of  which  amounts  to  this,  that  there  can  be  no  valid  legacy 
where  the  power  to  make  it  is  delegated  to  the  heir  of  the  testator, 
for  the  obvious  reason,  that  as  he  must  necessarily  be  the  debtor  in 
the  obligation,  the  legacy  would  be  void,  from  the  defect  of  obliga- 
tion, to  pay  it. 

The  law  of  England  would  not  refuse  to  recognise  a  trust-deed} 
such  as  the  present,  on  the  ground  either  of  the  uncertainty  in  the 
expression  of  the  testator's  will,  or  the  incompetency  of  delegating 
such  discretionary  powers  as  those  which  were  conveyed  to  the 
Trustees  in  the  present  instance.  The  next  of  kin  admit  that  the 
English  courts  make  an  exception  from  the  application  of  these 
principles,  in  regard  to  bequests  to  charitable  objects ;  which  is  just, 
in  other  words,  admitting  that  the  English  ceurts  would  refuse  to 
apply  them  to  the  trust  under  which  they,  the  defenders,  act 

In  the  case  supposed  by  Lord  Dirleton,  there  is  no  disposition 
to  trustees,  but  a  disposition  to  persons  unknown  and  indefinite, 
namely,  such  as  ten  of  the  testator's  friends  specified  in  the  dispo- 
sition might  afterwards  choose  to  name.  It  was  therefore  not  a  dis- 
position in  trust,  but  (as  remarked  by  Stewart)  a  mandate  for  those 
friends  to  name  an  heir  for  the  testator.  It  can  require  no  argu- 
ment to  shew,  that  in  addition  to  the  obvious  difficulties  against  the 
validity  of  such  a  deed,  derived  from  the  peculiarities  of  the  law  of 
deathbed,  it  must  necessarily  prove  inefficacious,  upon  the  principle 
that  ^  morte  mandatoris  perimitur  mandatnm.'  Murray  v.  Flemings 
21st  Feb.  1829,  is  a  direct  authority  in  the  Trustees'  favour;  and 
see  Snodgrass  v,  Buchanan,  16th  Dec.  1806;  Brown,  3d  August 
1762;  Campbell,  16th  Dec.  1738. 

The  case  of  Dick  is  inapplicable,  as  the  deed  was  found  ineffec- 
tual ;  not  in  consequence  of  any  vagueness  or  uncertainty  in  the 
nature  of  the  trust,  but  in  consequence  of  the  refusal  of  the  trustees 
to  accept  or  to  act.  The  trustees  have  no  interest  to  dispute  the 
general  powers  of  the  Court  in  regard  to  trust-estates,  but  they 
know  of  neither  principle  nor  authority  for  the  Court  taking  it  upon 
itself  to  alter  a  trust-deed,  where  the  intentions  of  the  testator  are 
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unambiguously  expressed,  or  to  limit  the  purposes  of  the  trust  to  a  23  Feb.  1836. 
part  only  of  the  sum  which  the  truster  has  thought  fit  to  appro-     """"^y^ 
priate  to  them.   It  has  been  seen  that  in  the  present  case  the  terms  ^^^^  ^uiUer 
used  by  the  testator  are  free  from  all  ambiguity,  while  there  is  not  &c. 
the  least  pretence  for  saying  that  he  believed  the  residue  of  his  TViistees* 
funds  could  not  exceed  L.600.  Fleas. 

The  Court  cannot  take  extraneous  documents  and  jottings  into 
consideration  in  construing  wills.  This  is  only  competent  in  cases 
where  the  expressions  of  intention  are  doubtful.  Besides,  nearly 
the  whole  of  the  jottings  are  prior  in  date  to  the  settlement  which 
they  have  been  adduced  to  explain,  or  rather  to  control.  The  au- 
thorities on  which  the  pursuers  rely,  while  they  are  limited  to  cases 
of  doubtful  expression  of  intention,  expressly  lay  down  the  distinc- 
tion between  jottings  prior  to  the  deed  and  jottings  subsequent  to 
it,  absolutely  excluding  the  former  class  from  the  rule  which  admits 
of  the  latter  being  taken  into  consideration,  under  particular  com- 
binations of  circumstances. 

In  the  question  as  to  the  fee  of  the  L.2000  liferented  by  Miss 
Maxwell,  Mr  Miller  and  Mr  Rowan  pleaded — 

The  terms  of  the  nomination  of  the  Trustees  shew  that  it  was  to  Claim  of  Mr 
the  claimants,  *  and  to  such  of  them  as  shall  accept  hereof,  and  to  ^^l^^  ^' 

<  the  survivors  and  survivor  of  the  acceptors,  the  major  number  legacy  of 
^  alive  and  accepting  at  the  time  being  always  a  quorum,  as  trustees  ^«^^^- 
^  or  trustee.'     And  in  the  third  clause  of  the  settlement,  Dr  Black 

says,  that  *  the  said  principal  sum  itself  (L.2000)  payable  to  my 

<  said  trustees  or  their  foresaids  at  her  death.'  It  is  just  as  clear 
that  the  Trustees,  in  their  individual  capacity,  should  get  the  L.2000 
on  Miss  Maxwell's  death,  as  that  she  should  now  draw  the  interest 
of  that  sum.  The  Trustees  may  maintain  that  Mr  Miller  and  Mr 
Rowan  are  not  mentioned  by  name  in  the  third  clause  of  the  settle- 
ment— that  they  are  only  called  *  my  said  trustees,' — and  that  there- 
fore that  sum  belongs  to  them  as  trustees.  But  if  Dr  Black  had  not 
intended  to  give  the  claimants  this  sum,  he  would  have  declared  that 
it  was  to  form  part  of  the  residue.  Farther,  it  is  clear  that  this 
sum  could  never  be  contemplated  by  him  as  part  of  the  residue 
after  payment  of  the  special  legacies^  because  in  that  event  there 
could  be  no  doubt  that  the  residue  must  have  amounted  to  more 
than  L.600.  Yet  it  is  manifest  from  other  parts  of  the  deed  that 
Dr  Black  was  in  doubt  whether  the  residue  would  amount  to  that 
sum.  Nothing  was  more  likely  than  that  he  should  make  this  be- 
quest to  his  Trustees,  one  of  whom  was  a  very  near  relation,  and 
both  of  whom  will  have  the  trouble  of  executing  the  trust,  and  who 
are  not  otherwise  legatees  under  the  deed. 
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tees V,  Miller, 


83  Feb.  1836.  As  to  the  claim  by  the  Trastees  individually  to  the  fee  of  the 
L.2000,  provided  in  liferent  to  Mise  Maxwell,  the  Trustees  pleaded 
— The  subjects  are  conveyed  to  them  as  trustees,  and  for  purposes 
specified ;  and  although  no  doubt  it  may  be  said  thai  one  of  these 
purposes  was  the  payment  of  L.2000  to  Mary  Maxwell  in  life- 
rent,  and  to  themselves  in  fee,  the  question  still  renatins  behindi 
whether  it  is  to  themselves  as  individuals,  or  as  trustees ;  but  that 
it  was  in  the  latter,  and  not  in  the  former  capacity,  may  be  argued 
from  the  circumstance,  that  the  principal  sum  is  not  only  dpp<»nted 
to  be  taken  payable  to  the  trustees  named  in  the  trust-deed  gen^ 
rally,  but  also  to  them  <  or  their  aforesaids,'  meaning  thereby  any 
individuds  that  they  might  assume  under  the  powers  of  assumption 
conferred  on  them^  a  circumstance  which  may  be  held  to  indicate, 
that  in  appointing  the  principal  sum  to  be  lent  out  in  the  manner 
set  forth,  the  testator  had  in  view,  not  the  interest  of  the  trustees 
-as  individuals,  but  the  interest  of  the  trust-estate* 


Lord  Ordi- 
nary's Inter- 
locutor. 


Kelt. 


The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
note :  *  The  Lord  Ordinary  having  considered  the  revised  cases 
for  the  parties,  and  whole  process,  finds,  Imo,  That  the  fee  of  the 
sum  of  L.12000,  directed  to  be  liferented  by  Mary  Maxwell,  be* 
longs  to  and  is  vested  in  the  Trustees  of  the  late  James  Black,  not 
as  individuals,  or  for  their  own  personal  benefit,  but  as  such  trus- 
tees only,  and  must  accordingly  form  a  part  of  the  residue  of  his 
estate,  to  be  disposed  of  as  such  residue  is,  by  his  trust-deed,  di- 
rected to  be  disposed  of,  after  the  termination  of  the  said  liferent, 
and  the  payment  of  all  the  special  legacies  and  provisions ;  Finds, 
2fif(7,  That  the  destination  of  the  whole  of  the  said  residue,  con- 
tained in  and  expressed  by  the  last  provision  or  declaration  of  the 
said  trust-deed,  is  not  void,  either  for  uncertainty,  eras  having 
been  made  through  error  or  ignorance  on  the  part  of  the  truster ; 
that  the  trustees  are  therefore  bound  to  carry  it  into  eflfect,  and  to 
administer  and  apply  the  said  residue  in  conformity  to  the  said 
destination ;  and  that  the  next  of  kin  of  the  trustee  have  no  title 
or  interest  in  the  matter,  so  long  as  the  trustees  shall  duly  admi- 
nister as  aforesaid :  And  before  farther  answer,  appoints  the  cause 
to  be  enrolled,  that  parties  may  state  what  decreet  of  preference, 
or  otherwise,  will  be  required  to  carry  these  findings  into  effect, 
with  reference  to  the  shape  of  the  action,  and  the  present  state  of 
the  fund  in  medio/ 

Note, — <  The  first  point  turns  wholly  on  a  qusBStio  voluntatis ;  and 
it  seems  to  the  Lord  Ordinary  impossible  to  suppose,  that  the 
truster  really  intended  to  give  L.2000  to  any  individuals  who 
might  happen  to  be  vested  with  the  character  of  his  trustees  at 
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<  the  death  of  his  niece,  Maiy  Maxwell.     There  it  a  full  power  in  1B3  Feb.  Ifiaai 
^  the  deed  to  aasmxie  addkional  trustees  at  pleasure,  and  an  instrue-    ^^^y"^^ 

<  tion  to  fill  up  the  plaee  of  those  who  might  die  or  be  disqualified,  ^]1''d^^, 
'  white  the  direction  upon  wluch  this  claim  of  the  existing  trustees  &c. 

^  is  exclusively  vested  is  merely  that  they  shall  vest  the  LiSOOO  in     ^^ 

<  such  a  way  as  that  the  interest  shall  be  payable  to  Mary  MaxweH 
'  during  her  life,  and  the  principal  to  <  the  said  trostees  and  their 
^  foresaids,  (that  is,  their  successors  in  office,)  at  her  death/  The 
^  Lord  Ordinary  cannot  entertain  a  doabt  that  it  was  to  be  so  pay^ 

*  able  to  them  aa  trttMtees;  and  that,  if  not  otherwise  appropriated 

*  by  new  codicils  or  legacies  of  the  truster,  it  must  revert  and  Cdl 

*  back  into  the  general  mass  of  the  trust^estate. 

'  Aa  to  the  objection  of  uncertainty  or  substantial  delegation  of 

*  the  inalienable  right  of  testing  to  third  parties,  the  Lord  Ordi« 
'  nary  thinks  that  it  has  been  set  at  rest  by  the  recent  cases  of  Hill 
'  and  Burns,  and  Crichton  and  Grierson,  both  most  elaborately 

*  argued  through  all  their  stages,  and  both  ultimately  confirmed  by 

*  judgments  of  affirmance  in  the  House  of  Lords. 

*  In  Crichton's  case  the  destination  of  the  residue  was  quite  as 

*  vague  and  indefinite  as  it  would  have  been  in  this  case,  if  the  sum 
'  had  fidlen  short  of  L.600.  Bat  as  it  greatly  exceeds  that  sum,  the 
^  Lord  Ordinary  conceives,  that  the  recommendation  to  apply  it  for 

*  behoof  of  meritorious  servant^,  in  Glasgow  is  to  be  regarded  as  a 
'  specific  instruction  or  expression  of  will  on  the  part  of  the  truster; 
^  and  in  that  view,  it  is  infinitely  more  precise  than  any  thing  that 
'  occurred  either  in  Crichton's  or  Hill's  case,  or  indeed  in  any  of  the 
^  earlier  cases;  and  on  a  point  thus  settled  by  authority,  it  would 
'  be  idle  to  go  into  any  general  argument  on  the  grounds  and  reasons 
'  of  the  decisions. 

<  The  greater  part  of  the  argument,  and  almost  the  whole  of  the 
'  evidence  brought  to  shew  the  supposed  error  of  the  truster  as  to 

<  the  amount  of  the  residue,  which  be  meant  to  be  affected  by  this 
^  destination,  appears  to  the  Lord  Ordinary  to  be  irrelevant  and  in- 
^  admissible.  Beyond  all  doubt,  the  trust-deed  conveys  his  whole 
^ property  for  the  purposes  there  mentioned;  and  it  is  altogether 
^  impossible,  therefore,  to  suppose  that  he  meant  to  die  intestate  as 

<  to  any  part  of  it     The  disposition  of  the  residue,  accordingly,  is 

*  of  *  the  rest  and  residue  of  my  estate  and  effects,'  in  the  most  ge- 

<  neral  and  comprehensive  terms ;  and  though  the  case  is  supposed 

*  of  its  falling  short  of  L.600,  the  disposition  recommended  on  the 
'  opposite  supposition  is  not  a  disposition  of  L.600  or  any  such  sum, 

*  but  a  disposition  to  take  effect  ^  if  it  shall  amount  to  L.600,  or 
**  upwardi.* 

^  It  may  appear  (and  in  fact  it  is)  extraordinary,  that,  with  the 
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23  Feb;  1836. 


Black's  Trus- 
tees V,  Miller, 
&c. 

Noteb 


knowledge  that  the  truster  had  of  the  actual  extent  of  his  fund?, 
he  should  ever  have  contemplated  the  case  of  the  residue  falling^ 
below  L.600.  But  even  if  no  explanation  could  be  suggested, 
the  Lord  Ordinary  could  not,  upon  this  account,  refuse  effect  to 
the  clear  words  of  the  deliberate  deed  of  a  sane  man.  He  is  sa- 
tisfied, however,  with  the  explanation  given  by  the  trustees.  The 
deed  was  executed  upwards  of  seven  years  before  the  truster's 
death,  and  contains  full  power  to  revoke  and  alter.  It  was  quite 
possible,  therefore,  that  either  by  additional  legacies^  or  by  misfar- 
tunesy  or  extravagance  on  his  own  part,  the  free  residue  might  be 
so  reduced,  before  the  trust  came  into  operation,  as  either  to  be 
altogether  annihilated,  or  to  fall  below  the  sum  of  Li.600,  which 
he  seems  to  have  considered  as  the  minimum  upon  which  his 
scheme  for  the  benefit  of  deserving  servants  could  be  set  a-going.' 


Judgment. 


The  next  of  kin  reclaimed. 

Their  Lordships  were  unanimously  of  opinion  that  the  case  of 
Hill  v.  Hood's  Trustees  ruled  the  present. 

The  following  interlocutor  was  pronounced :  ^  The  Lords  adhere 
^  to  the  interlocutor  of  the  Lord  Ordinary,  refuse  the  desire  of  the 
^  reclaiming  note,  and  decern,  reserving  to  the  Lord  Ordinary  td 
*  determine  all  questions  relative  to  expensies  of  process  as  to  him 
<  shall  seem  just  *.' 


Lord  OnliuAry,  Jeffrey*  For  Trustees,  Mwet  ^onteitk.  For  Next  of  KiDy 

Dean  of  Fac.  (Hope,)  A.  M'NdU  and  Robinson,         W,  A,  G.  i  R,  EUis,  W.S. 
and  R^Sr  A,  Kennedy,  W.  S.  Agents.         T.  Clerk. 


*  On  27th  February  1836,  the  Lord  Ordinary  pronounced  the  following  inter- 
locutor :  '  Having  heard  parties*  procurators  upon  the  Lord  Ordinary's  interlo- 
'  cutor  of  12th  January  last,  and  remit  by  the  Court  of  23d  February,  prefers  the 
'  trustees,  pursuers,  in  terms  of,  and  for  the  sum  therein  specified,  and  whole  trust- 
'  funds,  and  decerns;  finds,  however,  that,  in  the  peculiar  circumstances  and  the 

*  difficulties  of  the  case,  the  expenses  of  the  unsuci^essful  parties  must  be  paid  out 

*  of  the  trust-funds ;  allows  an  account  thereof  to  be  given  in,  and  when  lodged, 
'  remits  the  same  to  the  Auditor,  to  tax  and  report.' 


No.  99.  COURT  OF  SESSION.  485 


FIRST  DIVISION. 

No.  XCIX.  25th  February  1836, 

RANKING  AND  SALE  OF  CROMARTY. 

Process. — Ranking  and  Sale. — Act  of  Sed.  11th  July  1794. 
— Foundy  1.  That  the  common  debtor  in  a  ranking  and  sale  was  en' 
titled  to  inspection  of  the  official  procedure  and  corresponds^  in  the 
Minute-book  of  the  common  agent,  2.  Tliat  the  Minute-book  was 
part  of  the  process^  and  must  be  lodged  in  process* 

In  the  ranking  and  sale  of  Cromarty  the  following  point  was  verbally  Narrative. 
reported  by  the  Lord  Ordinary :  The  common  debtor  demanded 
access  to  the  Minute-book  of  the  common  agent,  founding  on  the 
Act  of  Sederunt  July  11.  1794,  wherein  it  is  declared,  by  sect.  5, 
'  That  the  common  agent  shall  keep  a  Minute-book  of  his  pro- 
'  ceedings,  and  of  his  official  correspondence,  open  to  the  inspec- 
*  tion  of  all  concerned ;'  and  pleading,  that  he  was  evidently  a  per- 
son concerned,  in  as  much  as  he  had  a  great  interest  to  watch 
•over  the  whole  proceedings  of  the  common  agent,  to  see  that  the 
estate  was  made  as  productive  as  possible,  so  that  the  greater  re- 
version might  remain  over  for  him :  That  he  wished,  in  the  mean- 
time, to  inspect  the  official  correspondence  only ;  but  that  it  was 
necessary  that  he  should  not  merely  have  access  to  the  Minute-book, 
but  that  it  should  be  lodged  in  process,  of  which  it  was  a  part. 

It  was  answered,  that  the  common  debtor  was  not  a  party  con- 
cerned in  the  meaning  of  the  Act  of  Sederunt,  which  intended  to 
allow  inspection  of  the  Minute-book  to  creditors  alone :  That,  in  the 
present  case,  there  were  peculiar  reasons  for  refusing  inspection  of 
the  Minute-book  to  the  common  debtor,  who  was  engaged  in  dis- 
putes with  the  creditors,  and  whose  object  was  to  ascertain  the  pri- 
vate views  of  the  creditors,  from  the  correspondence  therein  con- 
tained :  That,  at  all  events,  it  was  quite  sufficient  if  it  was  open  for 
his  inspection,  and  that  it  was  neither  necessary  nor  customary  to 
lodge  it  in  process,  which  might  lead  to  great  inconvenience  to  the 
creditors. 

The  Court  held  that  the  common  agent  was  undoubtedly  entitled  Judgment. 
to  inspection  of  the  official  procedure  and  correspondence  in  the 
Minute-book  as  a  party  concerned,  and  that  the  said  book  formed  a 
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25  Feb.  1836.  part  of  the  process,  like  the  Sederunt-book  in  a  sequestration,  and 
^*^y^    therefore  ordered  it  to  be  lodged  in  process. 

Ranking  and 

SaleofCro-     jj^rd  OrdinBrj ,  FuUertan.      Act.  Dean  of  Foe.  iffap€.)        Alt.  £eay.       T.  ^  W^ 

^^^*  Fenieff  Common  AgeDtt.        S.  Clerk. 

C   Iv. 


SECOND  DIVISION. 

« 

No.  C.  2&th  February  1886. 

CAMPBELL  AND  MACLEAN 

affainst 

JAMES  STEVENSON  and  Mandatary. 

Principal  and  Agent. — (Election  of  Agent.) — Sale.— CKr- 
cumstcmces  in  which  it  tofuformd^  (adhering  to  the  interlocutor  of 
the  Lord  Ordinary^)  in  an  action  by  the  eeUers  of  yoods  against  a 
party  for  whose  behoof  they  were  purchased j  (I.)  That  the  sellers^ 
by  letting  tlie  stipulated  term  of  credit  expire^  while  tn  the  knowledge 
of  the  defender  as  the  principal  party  to  whom  the  goods  were  fur^ 
nished^  without  making  any  demand  on  him,  and  subsequently  takuig 
a  bill  in  payment  thereof  from  a  party  who  acted  as  agent  and  pwr^ 
chased  the  goods  from  them,  muet  be  held  to  have  elected  to  take  the 
agent  for  their  dAtor,  and  could  not  claim  payment  from  the  prin^ 
eipal  party.  (2.)  That  the  sellers,  by  making  no  demand  on  the 
principal  till  some  time  after  the  credit  expired,  and  by  transacting 
with  and  taking  a  bill  from  the  agent,  did  mislead  the  principal  to 
settle  with  t/ie  agent  by  paying  to  him  the  price  of  ike  goods,  and 
were  barred  from  maintaining  an  action  against  the  principal. 

KarrattTeb  ^OR  Several  years  prenous  to  1830,  Elizabeth  Stevenson,  sister  of 
the  defender,  and  afterwards  John  Muir,  whom  she  married,  were 
in  the  practice  of  ordering  and  purchasing  goods  for  the  purpose  «f 
being  exported  to  the  defender  in  Tobago.  The  destination  of  the 
goods  thus  purchased  was  generally  made  known  to  the  parties 
transacting;  but  the  venders  of  the  goods  did  not,  (except  in  the 
instance  to  be  noticed,)  hold  any  direct  communication  with  the  de- 
fender. Muvr  Vas  understood  to  be  acting  as  agent  for  the  defender. 
The  venders  were  uniformly  settled  with,  either  by  cash  or  bills,  by 
Muir,  who,  as  he  stated  to  one  party  with  whom  he  transacted,  had 
a  small  remuneration  arising  from  the  discount  allowed  by  the  seller. 
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Ptevwus  to  tlie  transaction  out  of  wliich  the  present  question  25  Feb.  1836. 
arose,  the  pursuers,  Campbell  and  Maclean,  clothiers  in  Glasgow,    ^^^V^*^ 
had,  on  three  several  occasions,  furnished  goods  on  the  order  of  ^JJ^i^g  J^^ 
Mttir  on  account  of  Stevenson,  but  without  communication  with  Stevenson  and 
the  latter,  and  had  settled  the  price  thereof  by  bills  accepted  by  Man  fttary. 
Miur.     In  September  1830,  Muir  ordered  the  pursuers  to  forward  NamMive. 
to  the  defender  goods  by  a  vessel  at  that  time  about  to  sail  from 
Greenock,  and'  the  goods  were  forwarded  to  Greenock,  and  along 
with  these  an  invoice,  amounting  to  L.95,   12s.,  and  a  letter  ad- 
dressed by  the  pursuers  to  the  defender  in  these  terms :  ^  Glasffow, 

<  it&Oi  September  1830.  Dear  Sir,  Our  mutual  friend,  Mr  Muir, 
^  called  some  time  ago  to  say  he  would  want  an  assortment  for  you 
'  similar  to  the  last  we  made  for  you ;  and  as  no  vessel  appeared 
^  since  then  for  your  phice,  either  from  Clyde  or  Liverpool,  till 

<  Saturday  last,  we  have  onfy  to  make  up .  and  forward,  as  per 

<  inclosed  invoice,  value,  including  charges,  L.95,  126.,  which 
^  will)  we  trust,  arrive  in  good  condition,  and  in  all  respects  please. 

<  Your  farther  esteemed  favours  will  have  the  best  attention  of 
^  your  obedient  servants.'  The  parties  interested  in  the  vessel 
from  Greenock  having  refused  to  take  any  goods  except  those 
shipped  by  themselves,  the  goods  in  question  were,  in  November, 
fem^u'ded  by  the  Mary  Ann  from  Leith  to  Tobago,  accompanied 
by  the  following  letter  from  the  pursuers  to  the  defender :  *  Ghs- 

*  paWf  10th  November  1830.     Dear  Sir,  By  the  inclosed  you  will 

<  see  that  we  intended  to  forward  this  trunk  per  <  The  David,'  from 

<  Greenock ;  but  unfortunately  the  parties  interested  would  not 
'  allow  any  goods  to  be  shipped  except  what  belonged  to  themselves, 
'  and  on  that  account  we  are  now  obliged  to  forward  them,  to  be 

*  shipped  at  Leith  per  Mary  Ann,  and  we  trust  that  they  may  yet 
^  be  in  good  time  for  your  Xmas  sales.     And  soliciting  a  continu- 

<  anee  of  your  esteemed  orders,  we  are,'  &c.  The  goods  were 
entered  in  the  pursuers'  books  to  the  debit  of  the  defender.  A 
eopy  of  the  invoice  was  also  sent  to  Muir,  who,  upon  the  27th  No- 
vember  1830,  transmitted  to  the  defender  an  invoice  of  various 
parcels  of  goods  furnished  by  various  merchants,  and  which  had 
been  shipped  on  board  the  Mary  Ann  from  Leith.  Engrossed  in 
which  was  a  copy  of  the  invoice  transmitted  by  the  pursuers,  along 
with  the  goods  on  the  10th  November,  together  with  a  letter  explain- 
ing the  cause  of  the  shipment  by  tlie  Mary  Ann,  adding,  ^  the  trunk 

*  of  made  clothes  (the  pursuers'  goods)  was  sent  before  the  rest  by  the 
'  people,  which  occasioned  a  different  bill  of  lading;  but  the  account 

<  was  handed  over  to  me,  a  copy  of  which  is  sent  to  you,  and  the 

*  amount  is  to  be  remitted  to  me  along  with  the  rest'  The  accom- 
pimying  invoice  is  headed,  ^  Mr  James  Stevenson,  Saddler,  Tobago 
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25  Feb.  1836.  «  To  John  Muir,  Dr.*     The  goods  were  received  by  the  defender. 
^^*V*^^    Tlie  period  of  credit  expired  at  the  end  of  twelve  months,  being 

ivr^Ufnn  J*"    ^^^^  November  1831.     No  demand  for  payment  was  made  on  the 

Stevenson  and  defender  by  the  pursuers  at  or  previous  to  that  date.     On  1 1th 
^U^'     February  1832,  the  pursuers  received  from  Muir  a  bill  for  L.lOO, 

Narratiye.  drawn  by  them,  and  accepted  by  him  for  value  received,  payable 
four  months  after  date ;  and  that  bill  comprehended  the  price  of  the 
goods  in  question,  together  with  a  small  sum,  being  a  separate  debt 
by  Muir  to  them.  Muir  died  bankrupt  in  the  autumn  of  1832,  pre- 
vious to  which  the  pursuers  had  made  no  demand  on  the  defender. 
The  defender  settled  the  whole  balance  on  the  accounts  between 
him  and  Muir,  including  the  price  of  the  goods  in  question,  as  con- 
tained in  the  invoice  sent  by  him  upon  27th  November  1830,  by 
drafts  on  Messrs  John  Campbell  senior  and  Co.  of  Glasgow,  be- 
fore any  notice  was  given  to  him  that  the  pursuers  looked  to  him  for 
payment  of  the  debt 

The  defender  having  returned  to  this  country  for  a  time,  in  1832, 
the  pursuers  raised  an  action  against  him  before  the  Sheriff  of  Ayr, 

*  concluding  for  L.95,  12s.,  with  interest  from  the  10th  November 

<  1831,  being  twelve  months  after  the  goods  were  dispatched  from 

*  this  country  to  Tobago.' 

The  defender  denied  very  broadly  the  agency  or  authority  of 
Muir  to  purchase  goods  for  him,  or  to  bind  him  for  the  price;  and 
pleaded  farther,  that  he  was  released  by  the  settlements  which  had 
respectively  taken  place  betwixt  him  and  Muir,  and  Muir  with  the 
pursuers.  The  Sheriff-substitute  at  first  assoilzied  the  defender, 
on  the  ground  that  the  pursuers  had  failed  to  prove  that  Muir  was 
agent  of  the  defender,  and  that  Muir  had  been  settled  with  as  the 
true  debtor.  This  interlocutor  was  afterwards  recalled,  and  a  proof 
allowed  as  to  whether  ^  Muir  acted  as  agent  for  the  defender  while 

*  he  resided  in  Tobago,  in  ordering  goods  in  this  country  and  send- 

*  ing  the  same  out  to  him.'  The  Sheriff,  in  adhering,  remarking  in 
a  note,  *  The  whole  difficulty  lies  here  in  a  question  of  fact,  viz. 

*  whether  Muir  purchased  in  his  own  character,  or  as  agent  for  the 

<  defender ;  and  the  difficulty  has  arisen  from  the  looseness  of  trans- 

*  acting  on  both  sides,  which  omitted  to  have  that  important  fact 
(  specified  in  writing.'  The  Sheriff-substitute,  upon  considering  the 
proof,  found  that  <  the  pursuers  have  proven  that  the  defender's  sister 

<  acted  as  his  agent  and  mandatary  in  this  country,  in  sending  out 
c  goods  to  him,  while  she  was  unmarried,  and  paying  the  same  when 
(  she  got  remittances;  and  after  she  was  married,  that  Muir  under- 

<  took  that  duty,  and  commissioned  and  sent  out  goods  to  the  de- 
^  fender,  and  which  were  partly  invoiced  in  the  defender's  name,  and 
f  bills  granted  bearing  that  character;  therefore  finds  the  defender 
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liable.'     The  Sheriff  adhered,  pre&cing  a  note  with  this  remark :  25  Feb.  1896. 
The  impression  which  the  Sheriff  formerly  felt  respecting  this  case  *  ^^^'^^'^ , 
still  remains,  viz.  that  it  is  a  question  of  faet  rather  than  of  law.  i^^^q  ,;. 
The  documentary  evidence  now  produced  seems  to  him  to  predo-  StevenMn  and 

minate  in  iieivour  of  the  agency  of  the  defender's  sister  and  brother-     ^^ ^* 

in-law ;  and  for  this  reason  he  does  not  think  that  the  legal  prin-  Namdve. 
ciples  detailed  and  illustrated  by  cases  in  the  petition  *  apply  to 
the  drcomstances.' 

The  defender  advocated,  and  pleaded  against  the  Sheriff ^s  judg- 
ment— 

1.  The  interlocutors  are  erroneous  in  holding:  it  to  be  established  SteTenBon'i 
that  Muir  was  the  general  agent  and  mandatary  of  the  advocator, 
and  possessed  powers  enabling  him  to  bind  the  advocator,  without 
express  instructions.    2.  Muir  possessed  no  powers,  and  was  not 
placed  in  circumstances  to  enable  him  to  subject  the  advocator  to 
third  parties,  notwithstanding  payments  by  the  advocator  to  Muir 
for  furnishings  made  through  his  intervention.     8.  The  advocator 
having  given  no  order  for  the  goods  in  question,  or  any  order  to 
Muir  to  procure  the  goods,  the  action  cannot  be  maintained.     4. 
The  respondents  having  made  the  furnishings  directly  to  Muir, 
either  as  upon  sale  to  him,  or  upon  his  authority  and  credit,  are  not 
entitled  to  demand  payment  of  the  amount  of  these  furnishings  from 
the  advocator,  more  especially  as  the  amount  was  regularly  paid  by 
the  advocator  to  Muir.     5.  The  advocator  having  had  no  commu- 
nication with  Muir  on  the  subject  of  the  furnishings,  and  not  being 
aware  tliat  they  were  to  be  made  until  he  received  the  general 
invoice,  including  the  goods  in  question,  and  accompanying  letter, 
in  which  he  was  debited  to  Muir  for  the  amount,  the  advocator  was 
entitled  to  consider,  that  the  respondents  had  so  transacted  with 
Muir  as  to  warrant  this  charge  at  Muir's  instance,  and  in  his  ac- 
counts, and  that  he,  the  advocator,  vras  therefore  entitled  to  meet 
the  demand  which  Muir  thus  made  against  him ;  more  especially  as 
in  their  previous  dealings  the  respondents  had  charged  and  settled 
with  Muir  alone,  in  a  manner  not  known  to  the  advocator,  without 
any  communications,  and  without  making  any  demand  upon  him. 
6.  Supposing  Muir  to  have  been  the  agent  for  the  advocator  in  re- 
gard to  the  furnishings  sued  for,  he  was  as  much  the  agent  of  the 
pursuers,  and  the  latter  are  as  much  bound  by  his  actings  as  the 
former.^  7.  The  respondents  having  acquiesced  in  the  former  course 
of  settlement,  and  not  having  certiorated  the  advocator  that  he  was 
to  adopt  any  other  course  in  regard  to  the  furnishings  in  question, 

*  See  concluding  paragraph  of  the  Lord  Ordinar>''8  note^  p.  496. 
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86  F^.  Id36.  must  be  held  to  haTe  JHithorised  ike  adoption  of  a  similarcoaree  in 
^^"^V^^  tibifl  instance.  8.  Supposing  that  Muir  was  acting  in  the  capacity 
M^ean  v^  ^^  character  of  agent  for  the  advocator,  the  respondents  having  made 
SteveDBoa  and  their  election  as  to  their  debtor,  and  taken  a  bill,  which  confessedly 
Man  ataiy.  iudoded  a  private  debt  of  Muir's,  ftom  him  for  the  amount  of  the 
debt,  are  not  now  entitled  to  reeur  upon  the  foreign  principal  for 
the  amount  of  snoh  bill.  9.  Muir's  assuming  agency,  the  t^rm  for 
payment  having  been  allowed  to  pass,  and  the  advocator  having  been 
led  to  believe  that  either  the  account  when  it  became  due  was  paid, 
or  if  not,  that  the  agent  had  been  relied  on  alone,  and  this  agent 
having  died  indebted  to  the  advocator,  after  being  credited  with  the 
itemittanees  on  account  of  the  furnishings  in  question,  the  respon- 
dents are  not  now  entitled  to  recnr  im  the  advocator. 


StereiMon's 
Fleas. 


Purauers* 
Fleas. 


Lord  Ordi- 
Dary*a  Inter- 
locutor. 


The  pnraners  pleaded — I.  It  is  established,  that  in  ordering  tfie 
goods  in  question,  Muir  acted,  not  on  his  own  aoeonnt,  but  as  agent 
for  the  defender,  with  powers  to  bind  h?m  as  a  party  transacting 
with  the  pursuers.  2.  Muir  having  acted  as  the  authorised  agent 
of  the  defender  in  ordering  the  goods  in  question,  and  these  goods 
having  been  directly  invoiced  to,  and  received  and  retained  by  the 
defends,  accompanied  by  letters  from  the  pursuers,  clearly  indica- 
ting their  understanding  that  they  were  transacting  with  him,  and 
soliciting  a  continuance  of  his  <  esteemed  fevours  and  orders,'  the 
defender  could  not  legally  or  effectually  discbarge  himself  from  lia* 
bility  for  the  price  of  the  goods,  in  any  other  way  than  by  payment 
to,  or  a  settlement  with  the  pursuers.  8.  The  pursuers,  as  setlersy 
having  furnished  the  g^ods  in  question  to  the  defender  as  a  pnr^ 
chaser,  and  he  having  received  and  retained  them  in  this  character, 
is  directly  liable  for  their  price  as  libelled.  4.  The  pursuers'  right 
of  action  against  the  defender  for  the  price  of  the  goods  in  qnestion, 
is  not  restricted  or  affected  by  the  circumstances,  supposing  them  to 
be  true,  either  that,  in  previous  transactions  of  a  similar  description, 
they  received  and  accepted  payment  directly  from  'Muir  as  agent 
for  the  defender,  or  that  the  amount  of  the  account  libelled  was  in- 
cluded in  a  bill  granted  by  Muir  to  the  pursuers,  as  a  mere  addi- 
tional security  for  the  price  of  the  goods,  and  not  as  a  settlement  of 
the  transaction  between  him  as  purchaser,  and  the  pursuers  as  sellers. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
note :  ^  The  Lord  Ordinary  having  considered  the  closed  record, 

<  and  heard  parties'  procurators  thereon,  and  made  avisandum,  Finds 

<  it  proved  by  the  written  and  parole  evidence  in  the  inferior  courts 

<  that  during  a  number  of  years  prior  and  subsequent  to  the  year 

<  1830,  Elizabeth  Stevenson,  aister  of  the  defender,  in  the  first  in- 
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stanee,  and  afterwards  John  Muir,  to  whom  she  was  married,  S5  Feb.  iBm. 
were  in  the  practice  of  ordering  or  purchasing  goods  for  the  pur*  ^*^V^ 
pose  of  being  exported  to  ihe  defender  in  Tobago :  Finds  it  proved  SScSm  »!"** 
that  it  was  generally  made  known  to  the  merchants  wkh  whom  Stmrenson  and 
these  parties  so  transacted,  that  they  were  intended  to  be  exported  "  *^* 
to  the  defender  nominatim :  Finds  it  proved,  that  in  no  instance  Lord  Ordi. 
as  to  which  any  evidence  has  been  led,  except  that  whkh  is  the  jlJ^'^^r!"^' 
foundation  of  the  present  acdon,  did  any  direct  communication 
take  place  between  the  merchants,  venders  of  the  goods,  and  the 
defender :  Finds  it  proved,  that  in  most  of  the  transactions,  if  not 
in  al]  of  them,  Moir  acted  and  held  himself  out  as  an  agent  of  the 
defender :  Finds  it  proved  that  the  settlement  of  the  prices  of  the 
goods  purchased  from  time  to  time  were  uniformly  made  with  the 
venders  by  Muir,  either  by  cash  or  by  .biUs  accepted  by  him  akme, 
and  paid  by  him,  in  so  far  as  they  w&te  paid  at  the  time  of  his 
death  and  bankruptcy :  Finds  it  proved,  that  previous  to  the  trans- 
action in  question,  the  pursuers,  Campbell  and  McLean,  had  on 
three  several  occasions  furnished  goods  on  the  order  of  Muir,  on 
account  of  Stovenson,  but  without  communication  with  him,  and 
had  settled  the  price  thereof  by  bills  accepted  by  Mutr :  Finds 
it  proved  and  admitted  that  the  order  on  which  the  goods  sued 
for  were  furnished  was  given  by  Muir :  Finds  it  proved  -and  ad- 
mitted, that  on  that  occasion  the  goods  were  shipped  directly  by 
the  pursuers  to  the  defender,  under  the  direction  of  Midr,  but 
without  having  been  sent  to  Muir,  and  that  an  invoice  thereof  was 
transmitted  along  with  them  to  the  defender  by  the  pursuers,  to- 
gether with  the  letters  founded  on  in  the  summons:  Finds  it 
proved  that  a  copy  of  the  sud  invoice  was  also  furnished  to  Muir : 
Finds  that,  of  date  the  27th  November  1630,  the  said  John  Muir 
transmitted  to  the  defender  an  invoice  of  various  parcels  of  goods ' 
furnished  by  various  merchants,  andivhich  appear  all  to  have  been 
shipped  on  board  the  same  vessel,  the  Mary  Ann  at  Leith,  engross- 
ed in  which  is  a  copy  of  the  invmce,  which  had  been  transmitted 
by  the  pursuers  along  with  the  goods  shipped  on  the  10th  of  No- 
vember preceding,  together  with  a  letter,  containing  an  explana- 
tion of  the  cause  of  that  particular  invoice  having  been  sent  by 
the  pursuers,  contrary  to  the  previois  course  of  dealing,  and  stat- 
ing that  the  amount  was  to  be  remitted  to  him  along  with  the  rest, 
(meaning  the  prices  of  the  other  goods  in  the  whole  invoice) : 
Finds  it  proved  that  the  goods  were  entered  in  the  books  of  the 
pursuers  to  the  debit  of  the  defender :  Finds,  that  in  neither  of 
the  two  letters  which  accompanied  the  invoice  did  the  pursuers 
demand  payment  of  the  price  from  the  defender,  or  intimate  other- 
wise than  by  the  form  of  tlie  invoice,  that  they  held  him  to  be  their 
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Note. 


debtor,  or  expected  payment  to  be  made  by  bim  directly  to  them : 
Finds  it  admitted  that  the  goods  were  received  by  the  defender : 
Finds  that,  according  to  the  summons  in  this  action,  the  period  of 
credit  at  which  the  goods  were  sold  was  twelve  months,  which 
period  expired  on  the  10th  November  1831 :  Finds  it  not  alleged 
that  at  or  previous  to  that  date,  the  pursuers  had  made  any  de- 
mand on  the  defender  for  payment  of  the  price  of  the  said  goods  : 
Finds,  that  on  11  th  February  1832,  the  pursuers  received  from 
Muir  a  bill  for  L.100,  drawn  by  them,  and  accepted  by  him,  for 
value  received,  payable  four  months  thereafter ;  and  finds  it  ad- 
mitted that  that  bill  comprehended  the  value  of  the  goods  in  ques- 
tion, together  with  a  small  sum  of  a  separate  debt  due  by  Muir  : 
Finds,  that  Muir  died  in  bankrupt  circumstances  some  time  in  the 
autumn  of  that  year,  1832 :  Finds  it  not  proved,  and  not  alleged, 
that  at  any  time  previous  to  the  death  of  Muir,  the  pursuers  had 
made  any  demand  on  the  defender  for  payment  of  the  pri^e  of  the 
goods  in  question :  Finds  it  averred  on  the  record,  an<^*  not  de- 
nied, that  the  defender  had  settled  the  whole  balance  ot*  the  ac- 
counts between  him  and  Muir,  including  the  price  of  the  goods  in 
question,  as  comprehended  in  the  invoice  above  mentioned,  trans- 
mitted by  him  on  the  27th  November  1830,  by  drafts  on  Messrs 
John  Campbell  senior  and  Company  of  Glasgow,  before  any  notice 
given  to  him  that  the  pursuers  looked  to  him  for  payment  of  the 
debt;«^and  in  this  state  of  the  case  finds,  in  point  of  law, — Imo^ 
That  the  pursuers,  by  letting  the  term  of  credit  expire,  while  in 
the  knowledge  of  the  defender,  as  the  principal  party  to  whom  the 
goods  were  furnished,  without  making  any  demand  on  him,  and 
subsequently  accepting  of  Muir's  bill  in  payment  thereof,  must  be 
held  to  have  elected  to  take  Muir  for  their  debtor,  and  cannot 
now  claim  payment  from  the  defender ;  and,  2^o,  That  the  pur- 
suers, by  making  no  demand  on  the  defender  during  so  long  a 
period  after  the  expiry  of  the  credit,  and  by  transacting  for  pay- 
ment with  Muir  alone,  more  especially  with  reference  to  the  pre- 
vious course  of  dealing,  did  mislead  the  defender  to  settle  with 
Muir,  paying  to  him  the  price  of  those  goods,  and  that  they  are 
therefore  now  barred  from  maintaining  the  action  against  the  de- 
fender :  Therefore  sustains  the  reasons  of  advocation,  advocates 
the  cause,  recalls  the  interlocutors  of  the  Sheriff,  assoilzies  the  de- 
fender from  the  conclusions  of  the  action,  and  decerns ;  but  in 
respect  of  the  nature  of  the  cause,  and  of  the  course  of  pleading 
in  the  inferior  court,  finds  no  expenses  due.' 
Note, — ^  As  this  cause  comes  before  the  Court  on  interlocutors 
which  proceed  on  proof,  the  Lord  Ordinary  conceives  it  to  be  his 
duty  under  the  statute  to  find  the  material  facts  which  he  thinks 
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*  are  proved.     According  to  his  view  of  the  law  of  it,  there  pro-  25  Feb.  1836. 

*  bably  was  enough  in  the  admitted  facts,  and  the  documents  pro-    ^"•^z^*^ 

*  duced,  to  have  brought  the  parties  to  a  clear  issue  if  it  had  been  i^^f^^^n  „*" 

^  rightly  taken.     But,  unfortunately,  the  defender  put  his  case  at  Steyenson  and 
«  first  mainly  on  the  averment  that  Muir  did  not  transact  as  his  M«ndatary. 

*  agent  at  all,  but  always,  and  specially  in  this  matter,  as  an  inde-     Kote. 

<  pendent  merchant.     This,  no  doubt,  rendered  a  proof  necessary 

<  when  it  was  demanded ;  and  it  was  not  till  the  reclaiming  peti- 

*  tion,  drawn  by  counsel  after  the  judgment  of  the  Sheriff  on  the 
'  proof,  that  the  real  points  on  which  the  case  turns  were  brought 
^  distinctly  into  view. 

<  The  Lord  Ordinary  so  far  differs  from  the  learned  Shefiff-de- 
^  pute  that  he  thinks  that  the  case  does  not  depend  on  fact  ahnej 
^  but  that  it  is  a  case  of  a  mixed  nature,  depending  on  facts  and  law 
'  together ;  and  he  is  of  opinion  that  the  law,  as  laid  down  in  the 
'  authorities  which  were  quoted  in  that  reclaiming  petition,  and 

*  which  were  more  fully  discussed  before  the  Lord  Ordinary,  is  ap- 

<  plicable  to  the  case  when  it  is  properly  sifted  and  reduced  to  sim- 

*  pie  issues  on  the  undoubted  &cts.  Nevertheless,  the  Lord  Ordi- 
f  nary  is  of  opinion  that  the  proof  is  not  useless;  for  while  he  thinks 

<  that  it  very  clearly  establishes  that  Muir  must  be  considered  as 
^  Laving  transacted  as  an  affcnt  of  the  defender,  it  does  also  shew  a 

*  distinct  course  of  previous  dealing^  in  which  the  pursuers,  as  well 
^  as  others,  were  engaged  with  Muir,  tending  very  strongly  to  ex- 

<  plain  what  took  place  in  the  instance  in  question,  and  to  confirm, 

<  as  matters  of  fact^  the  legal  presumptions  on  which,  as  arising  up« 

<  on  the  admitted  facts,  be  thinks  that  the  case  must  at  any  rate  be 
^  decided. 

<  The  Lord  Ordinary  thinks  the  questions  of  law  involved  of 

<  very  great  importance ;  and  he  is  of  opinion  that  the  judgment  of 

<  the  Sheriff  cannot  be  affirmed  without  great  danger  of  shaking 
^  the  principles  of  mercantile  law,  which  appear  to  be  well  settled, 
^  both  in  this  country  and  in  England. 

<  Taking  Muir  to  have  been  merely  an  agent  or  factor,  it  is  clear 

<  that  the  pursuers  transacted  with  him,  for  they  had  no  order  at  all 
^from  the  defender.  But  the  name  of  the  defender,  as  principal, 
^  was  made  known  to  them,  and  they  sent  the  invoice  in  his  name 
*■  under  the  circumstances  explained.     It  seemed  to  be  thought  in 

<  the  debate  that  the  circumstance  of  the  principal  being  made 
'  known^  was  very  &vourable  to  the  plea  of  the  pursuers.  It  was 
*  so  certainly  in  the  question,  whether  they  dealt  with  Muir  as  an 
^  offent^  or  as  principaL  But  in  the  legal  question  which  arises,  it 
'  18  very  much  otherwise.  If  an  agent  transacts  qua  such,  not  mak- 
^  ing  known  the  name  of  his  principal,  the  vender  has,  notwithstand- 
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ing,  his  election  to  go  against  the  agent  or  against  the  principal, 
when  he  becomes  known ;  and  so  long  as  the  stipuhted  credit  is 
running,  he  will  not  be  barred  from  this  option  by  any  settlement 
between  the  principal  and  agent.  See  Lord  Ellenboroogfa  in  the 
case  of  Kymer,  BeUj  i.  49^2.  Yet,  even  in  that  case,  if  he  &ft 
the  credit  expire,  at  least  after  knowiMff  the  prineip<d,  and  there  is  a 
settlement  between  the  principal  and  i^ent,  he  will  be  held  to 
have  taken  the  agent  as  his  debtor. 

<  On  the  other  hand,  if  the  name  of  the  principal  is  disclosed  at 
first,  and  still  the  vender  transacts  with  the  agent,  and  allows  the 
period  of  credit  to  expire  without  a  demand  on  the  principal,  he 
must  then  be  considered  as  having  elected  the  agent,  and  left  the 
principal  at  liberty  to  settle  with  him.     The  Lord  Ordinary  thinks 
that  this  is  the  clear  result  of  the  cases  of  Paterson  against  Gan- 
daseqni,  15.  East.  62,  and  Addison  against  the  same  party,  as  re- 
ferred to  by  Mr  Bell,  i.  492.     The  essence  of  that  case  lay  in  the 
fact  that  the  principal  was  disclosed^  and,  in  truth,  be  had  been  per- 
sonally extremely  active  in  the  purchase.     But,  notwithstanding 
this,  the  merchants  had  dealt  with  the  agents,  and  done  that  which 
was  held  sufficient  to  shew  thai  they  took  the  agents  for  their  debtors. 
And  Lord  Ellenborough  gives  the  doctrine  of  law  in  different 
forms,  but  in  very  precise  terms :  <  I  do  not  find  any  case  which 
<  decides  that  where  a  person  sells  goods  to  an  agent,  with  a  know* 
*  ledge  of  his  principal  at  the  time,  and  gives  credit  to  the  agent,  he 
'  can  recover  against  the  principal ;'  and  again,  ^  The  Court  have 
^  not  the  least  doubt,  that  if  it  distinctly  appear  that  the  defendant 
^  was  the  person  for  whose  ose,  and  on  whose  account  the  goods 
^  were  bought,  and  that  the  plaintiffs  kneto  that  fact  at  the  time  of 
^  the  sale,  there  would  not  be  the  least  pretence  for  charging  the  de^ 
^fendant.^     The  case  went  to  the  jury  on  theyacti  omlg,  with  the 
direction  in  law;  and  as  the  jury  were  clear  that  the  credit  was 
given  to  the  agent,  with  knowledge  of  the  prindpai,  the  non-suit 
was  confirmed. 

<  The  special  facts  are  not  the  same  in  the  present  case.  In 
Gandasequi,  the  goods  were  invoiced  to  the  agents,  and  they  were 
debited  in  the  books ;  but  though,  in  the  present  case,  the  invoice 
was  (the  Lord  Ordinary  thinks  by  accident)  made  otherwise,  the 
question  is,  whether  the  facts  do  not  establish  that  the  pursuers, 
knowing  the  principal,  elected  the  agent,  and  gave  credit  to  him. 
They  made  no  demand  on  the  principal.  They  never  asked  for 
his  bill.  They  did  not  even  mention  to  him  what  the  credit  was, 
but  they  let  what  they  now  say  was  the  period  of  credit  expire. 
Then  they.took  the  bill  of  the  agent  three  months  after;  the  bill 
was  not  paid,  and  still  no  demand  was  made,  and  it  was  only  on 


No.  100-  COURT  OF  SESSION.  4©6 

*  the  death  and  bftDkniptcy  of  the  agent  that  they  endeavoured  to  ^  ^«**-  *®^ 

*  turn  on  the  principal.     The  Lord  Ordinary,  therefore,  holds  the  n^^bei^nd 

*  case  to  be  within  the  rule  of  law  there  laid  down.  Maclean  v. 

«  But  there  is  a  second  point  still  more  deeittve.     It  is  admitted  Stevenson  and 

,*_,,  r    t       •        •         Mandatary, 

^  that  the  pursuers  furnished  Muir  with  a  copy  of  the  mroice.  . — 

<  When  it  is  attended  to,  that  in  their  letters  to  the  defender  they  ^^^* 
^  did  not  even  speak  of  his  paying  the  price,  there  can  be  little 

*  doubt  that  this  was  done  just  because  they  knew  that  the  account 

<  was  to  be  settled  with  the  other  accounts  of  Muir ;  but,  at  any 
'  rate,  it  put  it  in  Muir's  power  to  settle  with  the  defender.  Now 
^  the  Lord  Ordinary  holds  it  to  be  the  clear  doctrine  of  the  author 
^  rities,  that  if  a  party  transacting  with  an  agent  lets  the  period  of 
'  credit  run  out,  and  otherwise  so  conducts  himself,  knowing  the 

*  principal^  as  to  mislead  the  principal  to  settle  with  the  agent,  he 

*  can  have  no  claim  against  that  principal.     This  is  distinctly  laid 

*  down  by  Lord  £lienborough,  both  in  the  case  of  Kymer  and  in 

*  that  of  Gandasequi ;  and  it  is  also  held  expressly  by  Lord  Core- 

<  house  in  the  case  of  Campbell  v.  Shearer,  May  16. 1898,  and  also 

<  by  Lord  Newton  in  the  case  of  Young  v.  Smarts,  Dec.  14. 1831, 
^  in  which  the  very  fact,  which  was  the  ground  of  the  opinion, 

*  was,  that  the  party,  after  knowing  the  principal,  took  a  bill  from 
^  the  agent  The  case  of  Hood  v.  Cochrane,  Jan,  16.  1818,  ap- 
^  pears  to  the  Lord  Ordinary  to  be  also  very  materially  applicable, 

<  although  there  was  a  question  in  that  case  whether  Scott  Mon- 

<  crieff  and  Robertson  acted  as  factors  or  as  merchants.      Lord 

*  AUoway  had  found  expressly  as  matter  cf  fact,  appearing  from 
'  the  correspondence,  *  tiiat  the  pursuer  was  acquainted  at  the  time 
<<  the  order  was  sent  to  him  by  Messrs  Scott  Moncrieff  and  Ro* 
^  bertson,  that  the  goods  ordered  were  for  behoof  of  the  defender  ;  and 
<'  though  it  certainly  does  appear  that  some  of  the  Judges  thought 
^<  that  the  pursuer  had  dealt  with  them  as  merchants,  the  English 
<(  authorities  were  expressly  referred  to,  and  the  doctrine  of  them 
<<  fully  reoogpaised.*  The  question  was,  to  whose  credit  the  fiir- 
^  nisher  trusted. 

<  The  Lord  Ordinary  need  not  resume  the  facts.     He  can  see 

<  no  room  for  doubt  that  here  the  pursuers  did  so  act  as  to  indicate 
^  that  they  looked  to  the  agent  alone,  giving  him  credit,  in  such  a 

<  manner  as  necessarily  to  mislead  the  defender  to  settle  with  him 

<  precisely  as  he  had  done  in  all  the  previous  transactions.     It  is 

<  not  necessary  to  be  shewn  that  the  defender  knew  that  the  credit 
*  was  so  given.  The  presumption  is  rather  the  reverse,  by  the  ex- 
^  piring  of  the  stipulated  credit  at  least,  and  no  demand  being  made 

<  for  a  year  and  a  half  after  he  had  a  right  to  conclude,  either  that 
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the  debt  was  paid,  or  that  the  parsuers  had  taken  Muir  as  their 
debtor. 

^  The  pursuers'  counsel  said  that  they  were  entitled  to  the  ex- 
penses ia  the  inferior  court,  because  the  case  was  changed  here, 
though  in  fact  the  whole  points  were  pleaded  in  the  reclaiming 
petition.  But,  besides  that  the  Lord  Ordinary  thinks  the  proof 
extremely  material,  as  shewing,  by  the  previous  course  of  deal- 
ing, that  the  pursuers  realli/  did  look  to  Muir  alone^  he  thinks  that 
if  no  expenses  be  found  due  in  this  Court,  any  claim  by  the  pur- 
suers for  the  previous  expenses  must  be  rejected.  He  thinks  that 
the  case  is  somewhat  nice,  and  was  perplexed  by  the  mode  of 
pleading  at  first ;  and  therefore  he  has  found  no  expenses  in  the 
advocation.' 


The  pursuers  having  reclaimed — Dean  of  Faculty  and  MaiHand 
founded  on  the  letters  from  the  pursuers  to  the  defender,  as  making 
out  a  sale  by  the  pursuers,  and  purchase  by  the  defender.  These 
letters  were  important,  not  being  accidental,  as  stated  by  the  Lord 
Ordinary.  Muir  did  not  get  the  invoice,  but  only  a  copy.  The  in- 
voice he  sent  to  Tobago  was  not  the  principal  one,  but  one  of  his 
own.  As  to  the  authority  in  the  case,  of  Gandasequi,  there  the 
agent  was  adopted  as  principal.  In  Thomson,  in  1829,  9.  Bam. 
and  Cress.  78,  and  86,  Lord  Tenterden  held,  that  there  must  be 
election  of  the  agent  as  the  debtor,  before  the  principal  can  be  ex- 
empted. The  payment  by  the  defender  to  Muir  was  made  within 
the  year  of  credit,  and  before  the  pursuers  were  bound  to  make  a 
demand.  Besides,  it  was  not  a  bona  fide  payment ;  and  the  pur- 
suers transacting  with  Muir  could  not  have  the  effect  of  misleading 
the  defender^  and  there  is  no  proof  that  the  pursuers  knew  of  remit- 
tances to  Muir.  Paley^  Principal  and  Agents  dd  edition,  p.  250-1-2 ; 
see  case  there  cited,  of  Robinson  v.  Read,  decided  by  Lord  Tenter- 
den, who  observed,  in  reference  to  the  liability  of  the  defendant  as 
principal,  <  It  does  not  appear  that  the  defendant  suffered  any  in- 

<  jury  in  consequence  of  the  plaintiff's  having  taken  the  bill  from 
*  the  agent.     He  never  looked  into  the  accounts,  nor  inquired  how 

<  the  agent  was  using  the  money.     There  the  single  question  is, 
'  whether  the  agent  has  paid  the  debt.'     See  also  1.  Belly  491*2-3. 


Butherfurd  and  A,  McNeill — In  the  former  transactions  there 
was  no  communication  between  the  purs'iers  and  the  defender. 
They  dealt  with  Muir.  In  the  transaction  in  question  there  was 
no  intimation  by  the  pursuers  to  the  defender  that  they  looked  to 
Iiim  for  payment,  or  that  they  expected  payment  from  him.  No 
demand  was  made  till  after  the  expiry  of  the  year  of  credit^  and 
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Muir's  death,  and  therefore  the  principal  is  not  liable.    See  Kymer,  25  Feb.  1836. 

1  Campbell^  109.     The  time  of  election  is  not  held  to  be  material 

in  the  English  cases.     It  is  not  necessary  this  should  be  done  at  ^^^  ^f" 

the  precise  period  of  furnishing.    The  principal  settled  with  the  Stevenson  and 

agent,  in  consequence  of  documents  furnished  to  the  agent  by  the  Mandatary. 

venders. 

Lord  Glenlee. — The  question  is,  whether  the  pursuers  bona  fide  Opinion  of 
intended  to  charge  these  goods  to  Stevenson  as  principal.  Muir  ^*^* 
was  authorised  by  Stevenson  to  purchase  goods  for  him.  It  was  a 
mere  arrangement  betwixt  them,  under  which  Muir  might  have  pur- 
chased and  did  purchase  goods  whenever  he  pleased,  without  the 
knowledge  or  special  instructions,  in  this  respect,  of  Stevenson. 
Tliere  is  no  evidence  that  Stevenson  was  aware  of  Muir's  particu- 
lar mode  of  making  the  purchases.  He  just  sent  the  orders  to  Muir, 
to  purchase  and  pay  for  the  goods,  but  gave  him  no  authority  to 
pledge  his  name.  People  might  know  for  whose  behoof  Muir  was 
purchasing,  and  where  he  intended  to  send  the  goods ;  but  tliere  is 
no  evidence  that  persons  who  furnished  the  goods  considered  Muir 
as  being  bona  fide  authorised  to  pledge  Stevenson's  credit.  Whe- 
ther the  pursuers  might  not  so  have  conducted  themselves  as  to 
give  Stevenson  warning,  if  they  had  intended  that  things  should  be 
on  a  different  footing  from  that  on  which  they  had  previously  been 
betwixt  Stevenson  and  Muir,  need  not  be  inquired.  Here,  the  cir- 
cumstances, particularly  the  want  of  intimation  to  the  defender, 
and  the  taking  of  the  bill  from  Muir,  shew  that  the  latter  was  looked 
to  for  payment  The  bill  contained  not  only  the  balance  due  by 
Stevenson  to  the  pursuers,  but  a  small  debt  due  by  Muir  to  them, 
mixed  up  with  the  amount  of  the  transaction  in  question,  and  not 
separate  as  it  ought  to  have  been,  had  any  separate  liability  of  Ste- 
venson really  existed,  or  been  contemplated  by  the  parties; 

Lord  Meadowbank. — Lord  Glenlee  has  put  the  decision  on 
grounds  quite  invincible. 

Lofd  Medwt/n. — Notwithstanding  this  roost  elaborate  note  and 
interlocutor,  in  the  view  I  take  of  the  case  it  is  an  extremely  simple 
one.  So  far  as  the  pursuers  are  concerned,  it  is  of  no  consequence 
what  was  the  course  of  dealing  with  other  merchants  in  this  coun- 
try, or  whether  they-  did  or  did  not  hold  Stevenson  to  be  their 
debtor.  Some  did,  and  some  did  not ;  but  that  is  of  no  consequence. 
The  question  is,  looking  to  their  former  course  of  dealing,  when 
they  held  Stevenson  as  their  debtor  for  this  commission,  as  they 
unquestionably  did,  by  entering  the  account  in  his  name  in  their 
books,  and  sending  him  an  invoice  in  his  name,  with  the  letter  of 
advice,  whether  there  was  any  thing  in  their  conduct  which  led  him 
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25  Feb.  1836.  to  kDOw  that  they  did  so  hold  him  responsible,  and  to  oondact  him* 
P^^y^ ^  8^^f  accordingly ; — whether  he  was  sufficiently  advertised  that  now 
Maclean  v.  ^hey  dealt  witii  him  as  principal,  and  held  Mair  only  as  agent. 
Stevenson  and  There  is  a  difficulty  in  satisfyinff  me  that  Muir  was  authorised  to 

*     bind  Stevenson :  he  was  only  desired  to  send  him  goods ;  and  there 

Opinion  of  p^as  no  appointment  of  Muir  as  his  agent,  and  to  bind  him  as  such. 
There  is  no  evidence  tliat  any  invoices  were  previously  sent  from 
the  pursuers  to  Stevenson,  nor  that  there  was  any  direct  corre- 
spondence betwixt  them.  The  reverse  seems  clearly  the  case.  The 
previous  dealings  were  all  with  Muir,  and  paid  for  by  Muir^s  bills* 
There  was  no  notice  to  Stevenson  that  in  those  former  transactions 
he  had  any  person  to  settle  witli  but  Muir.  I  thought  it  singular, 
that  if  he  was  a  mere  agent  without  profit,  Muir  should  undertake 
responsibility,  instead  of  binding  his  principal ;  but  it  appeared,  that 
on  some  of  the  transactions  at  least,  he  retained  a  discount  of  5  per 
cent,  allowed  by  the  sellers  as  a  remuneration  for  his  trouble. 

Now,  did  the  letters  of  28th  September  and  10th  November 
1830,  and  the  invoice,  indicate  to  him  that  he  was  to  pay  in  any 
different  way  from  the  former  course  of  dealing  ?  They  had  not  been 
previously  correspondents  of  Stevenson.  According  to  their  owa 
statement,  a  clerk  to  John  Campbell  senior  and  Company  intro- 
duced Muir  to  them.  They  did  not  once  ask  for  payment  from 
Stevenson,  or  a  bill.  As  to  that,  matters  stood  as  if  the  goods  had 
been  already  paid,  or  at  least  no  claim  made  on  Stevenson ;  and 
they  never  claimed  from  him  till  after  Muir's  death,  13th  March 
1832,  and  after  they  had  taken  a  bill  (llth  February  1832)  from 
Muir.  Taking  a  bill  from  Muir,  and  giving  currency  to  it,  shews 
the  pursuers'  intention  of  still  holding  Muir  as  the  party  responsi- 
ble. There  was  no  notice  to  him  of  any  intended  change  of  deal- 
ing,, which,  if  it  existed,  ought  to  have  been  intimated.  In  the 
meantime,  Stevenson  had  paid  Muir  without  notice..  I  do  not  em« 
barrass  myself  with  those  nice  questions,  as  to  whether,  by  taking 
Muir's  bill,  they  discharged  Stevenson ;  or  whether,  by  delay  to 
claim  from  Stevenson,  they  elected  to  take  Muir  for  their  sole 
debtor.  I  think  die  previous  course  of  dealing  laid  no  responsibi* 
lity  on  Stevenson,  and  there  was  nothing  in  the  conduct  of.  the 
parties  to  produce  a  change  in  this  respect 

Lord  Justice'ClerL — Although  J  do  not  object  to  the  reference  to 
the  law  of  England,  I  think  there  is  sufficient  in  our  own  law,  as 
laid  down  by  Mr  Bell,  to  autliorise  this  decision.  And  farther,  I 
think  the  judgment  is  warranted  upon  the  principle  laid  down  by 
Lord  Tenterden  in  the  case  referred  to, — Was  the  party  prejudiced 
or  not  by  what  took  place  ?  Now  there  is  no  evidence  Uiat  Moir 
''^  stood  in  the  situation  of  an  acknowledged  agent     It  is  probable 
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that  Muir  stated  to  the  parsuers  how  he  stood  with  Stevenson.     It  25  Feb.  1836. 
is  clear,  at  all  events,  that  they  dealt  with  Muir,  and  never  applied    ^"^V^^ 
to  Stevenson.    The  circumstance  of  tlie  goods  being  sent  by  a  diffe-  jvfaciean  v?" 
rent  ship,  owing  to  the  obstacle  in  sending  them  by  the  vessel  first  Stevenson  and 
intended,  shews  that  there  probably  was  not  time  to  communicate     *"  *^^' 
with  him ;  and  it  was  absolutely  necessary  to  let  Stevenson  know  Opinion  of 
by  invoice  what  was  coming.     They  do  not  write  to  him,  ^  Remit  ^^'^ 
<  to  as;'  bat  they  send  Muir  a  duplicate  of  the  invoice,  and  an  ex- 
planatory letter. 

But  did  the  pursuers  take  the  competent  course  to  make  good 
the  responsibility  of  Stevenson  ?  No.  They  allowed  the  year's 
credit  to  expire  without  communicating  with  Stevenson.  They 
took  a  bill  from  Muir,  which  lay  over  till  Muir  died.  They  then 
tarn  round  and  attempt  to  go  back  to  the  original  transaction.  Are 
the  pursuers  entided  to  go  back  to  Stevenson  ?  I  am  clear,  upon 
the  authorities,  they  cannot,  because  Stevenson  had  no  reason  to 
think  that  this  was  on  a  different  footing  from  the  former  transac- 
tions. The  taking  the  bill  from  Muir  unqualifiedly,  including  the 
small  balance  due  them  by  Muir,  shews,  that  down  to  that  time 
they  did  not  consider  any  one  else  bound.  Besides,  Stevenson  had 
in  the  mean  time  settled  with  Muir.  I  just  put  the  case  on  the 
footing  stated  by  Lord  Tenterden,  as  here  the  party  was  clearly 
prejudiced  by  what  took  place,  and  cannot  therefore  be  made  liable.' 

The  Lards  unanimously  adhered^  and  found  expenses  due  to  the  judgment. 
defender  since  the  date  of  the  Lord  Ordinary's  interlocutor,  but 
allowed  no  farther  expenses. 

lisrd  Ordinary,  Ifoncreiff,        Act.  Dean  ofFae,  fBopeJ  MaiHand,       Alt.  Buther^ 
Jkrd,  J.  M*NeiU.  S,  JT  ^.  M'MilUm^  W.  a  and  Georgt  Dunlo^  Vf,  % 

Agents.         7.  Clerk. 
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Ramsat's  Tausteeb  againftt  Dr  Adam  Andeasom  and  Othb&s. 

« 
Ta08T.— Clause^ — This  was  a  very  special  case,  wbere  the  Court  held,  that  as  it 
was  very  doubtful  at  what  time  the  truster  intended  a  liferent  in  favour  of  cer- 
tain persons  to  Gommence,  it  was  proper  to  give  a  rational  and  equitable  con- 
MmctipD  to  the  clause.    See  Session  papers. 

Lord  Ordinary,  Corehouu.        Act.  Jftfoy,  Whigham,        Alt  Soi.-Cenp  Cmunghame, 
Moncreiffl        JHSiam  Fraser  and  JBneat  Macbean,  W.  S.  Agents.      />.  Clerk* 
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Karratife. 


I>efender*i 

Fleas. 


WILLIAM  SCOTT 

against 

Lieutenant  JOHN  SELBIE. 

Periculum. — Mutual  Contract. — A  sum  liaving  been  consigned 
to  await  the  result  of  an  action^  and  the  bank  in  which  it  was  placed 
by  the  defender i  by  consent  of  the  pursuer ^  in  consequence  of  an  oT" 
rangement  between  ihem^  having  failed^^ founds  that  in  consequence 
of  the  mutual  agreement^  the  loss  must  fall  on  both  equally* 

The  pursuer  raised  an  action  against  the  defender  for  payment  of 
sums  amounting  to  L.166,  12s.,  and  upon  the  dependence  of  this 
action  raised  letters  of  inhibition  and  arrestment  against  the  de- 
fender, using  arrestments  also  against  him  in  the  hands  of  various 
parties. 

By  an  extrajudicial  arrangement  proposed  by  the  defender,  it  was 
agreed  between  the  parties  that  the  diligences  should  be  withdrawn, 
upon  the  defender  consigning  the  sum  in  disput^,  and  finding  caution 
for  interest  and  expenses.  The  bank  in  which  the  deposit  was 
made,  which  was  that  of  Messrs  Kinnear,  Smith  and  Company,  ap- 
peareds  from  the  correspondence  produced,  and  the  terms  of  the  de- 
posit receipt,  to  have  been  also  matter  of  arrangement  between  the 
parties. 

Messrs  Kinnear,  Smith  and  Company  failed,  and  the  pursuer 
having  obtained  decree  in  his  favour,  it  came  to  be  a  question 
upon  whom  the  loss  of  the  consigned  money  was  to  fall. 

The  Lord  Ordinary  pronounced  an  interlocutor,  in  which  he  finds 
that  the  sum  consigned  <  remained  the  property  of  the  defender, 
*  and  at  his  risk ;  and  therefore  finds  that  he  must  bear  any  loss 
<  which  may  be  incurred  by  the  bankruptcy  of  the  consignees/ 

The  defender  reclaimed,  and  pleaded — The  consignation  was  made 
in  virtue  of  an  arrangement  with  the  pursuer,  and  the  money  was 
no  longer  at  the  command  or  disposal  of  the  defender,  therefore  he 
is  freed  from  risk  from  the  date  of  consignation.  The  judgment  of 
the  Court,  declaratory  of  a  rights  draws  back  to  the  commencement 
of  the  action ;  and  therefore  the  pursuer  must  be  held  to  have  been 
from  that  time  the  proprietor  of  the  money  lost.   Besides,  consigna- 
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tion  is  in  fact  conditional  payment.     Therefore,  on  the  whole,  it  is  ^  Feb.  1836. 
evident  that  the  pursuer  was  the  owner  of  the  money,  and  must  -.^^'^'^Tjf . 
bear  the  loss,  on  the  principle,  res  perit  suo  domino. 

The  pursuer  pkaded — The  risk  of  consigned  money  Is  always  Purauer*t 
held  to  fall  on  the  party  who  is  found  to  be  in  culpa.     It  was  at  ^**"' 
the  request,  and  to  accommodate  the  defender,  that  he  had  consented 
to  change  the  security  obtained  by  his  diligence,  to  that  obtained 
by  consignation  of  the  sum,  and  the  defender  must  therefore  bear 
the  loss;  Mowatv.  Lockhart,  Mar.  10,118. 

A  case  may  be  supposed  in  which  the  risk  might  be  rightly  held 
to  fall  on  the  creditor,  who  forced  his  debtor  to  consign,  by  wrong- 
ously  refusing  to  take  payment.  But  here,  the  defender  resisted 
a  just  demand.  He  ought  to  have  paid  the  money,  and  not  re- 
sisted the  claim.  The  necessity  of  the  consignation  arose  from 
his  culpa;  for  he  was  not  entitled  to  consign,  but  bound  to  pay; 
and  if  he  had  paid,  the  money  would  not  have  been  lying  in  the 
bank,  where  it  was  lost. 

The  Lord  President^  and  Lords  Balgray  and  GiUies  were  of  opi-  Opinion  of 
nion,  that  as  there  had  been  an  arrangement  entered  into,  by  which  ^^^ 
both  parties  consented  to  place  the  money  in  the  bank,  which  failed, 
the  loss  must  be  mutual. 

Lord  Mackenzie  dissented,  on  the  ground,  that  the  agreement 
merely  went  to  the  substitution  of  one  security  for  the  other,  and 
not  to  the  discharge  of  the  debt ;  that  there  was  thus  nothing  to 
take  the  case  out  of  the  general  rule,  and  that  therefore  the  de- 
fender must  bear  the  whole  loss,  as  found  by  the  Lord  Ordinary. 

The  Court  pronounced  the  following  judgment:   *  The  Lords  Judgment 

*  having  advised  this  reclaiming  note,  and  heard  counsel  for  the 

*  parties,  alter  the  interlocutor  of  the  Lord  Ordinary  reclaimed 

*  against,  in  so  far  as  he  has  found  that  the  sum  arrested  remained 

*  the  property  of  the  defender,  and  at  his  risk ;  and  in  respect  of 

*  the  special  circumstances  of  the  case,  in  which  the  said  sum  was 

<  consigned,  by  mutual  arrangement  and  consent,  in  the  hands  of  a 

<  bank,  selected  or  approved  of  by  both  parties,  find,  that  the  loss 

<  which  has  arisen  from  the  failure  of  the  consignees  must  be  borne 
'  by  the  parties  equally ;  and  with  these  findings,  remit  the  cause 

<  again  to  the  Lord  Ordinary,  to  proceed  further  as  shall  be  just/ 

Lord  Ordinary,  Cratutoun.         Act.  Keay,  H.  Pyper,         Alt.  Dean  of  Fac,  {Hope,) 
Buchanatu  MacmiUan  i  Grant,  W.S.  and  Charla  Bruce,  W.S.  Agents. 

&  Clerk. 

C.  R. 
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No.  cm.  i26«&  February  1886. 

JAMES  LUMSDAINE  and  M«RITCHIE'S  TRUSTEES 

offainst 
Sir  ALEXANDER  HOPE. 

Tein08. — Warhamdice.  —  Superior  AND  Vassal. — (1.)  A  nf- 

'    perior  having  disponed  certain  lands  with  the  teinds  byfeyrckarUr^ 

wherein  it  was  stipulated  that  the  cumulo  yearly  payment  by  the  vas^ 

>    sal  wasforjeu  and  teind  duty^  which  was  declared  to  beJuU  tackf 

duty  of  the  lands  and  teinds,  of  which  thefeuars  were  tenants  at  the 

timCf  and  the  superior  havhig  bound  himself  to  relieve  the  vassal  *  of 

*  the  haiU  cess  and  public  burdens  payable  furth  of  the  said  lands^* 
for  whichy  '  and  for  all  other  burdens  and  exaction  w/iatevery'  war* 

randicc  is  given^  and  there  being  no  stipend  then  payable  out  of  the 
'  lands  conveyedy^^foundj  in  a  question  betwixt  the  superior  and  vas" 

salf  that  the  clause  was  not  effectual  to  give  t/u  vassal  a  right  of 
.    relief  against  future  augmentations* 

(2.)  A  superior  having  conveyed  certain  lands  with  the  teinds  byfeur 
•  charter y  wherein  he  expressly  bound  himself  his  heirs  and  sueces- 
.    sorsy  *  not  only  to  relieve  the  vassal  of  ^  tlie  mimster^s  stipend  and 

*  reparation  of  manses  that  may  be  required  ftrth  of  the  said  lands 

*  and  teinds  thereof  in  all  time  coming  ;'  and  there  being  no  stipend 
4ue  out  of  Hie  lands  at  the  time ;  but  part  of  the  stipends  having 
been  afterwards  allocated  upon  the  lands,  on  a  subsequent  augmenta' 
tion  taking  placSi-^foundy  in  a  question  betwixt  the  superior  and 
vassal^  that  the  clause  was  sufficient  to  give  the  vassal  a  right  of  re* 
lief  against  any  such  augmentations  of  stipend* 

Teinds. — Cumulo  Feu  and  Teind  Duty. — Founds  that  thecu^ 
mulofeU'duty  payable  to  the  superior^  and  which  was  both  for  stock 
and  teind,  is  liable  to  be  allocated  upon  for  stipend,  to  the  extent  of 
one-tenth. 

KamdYe.  Tu£  Trustees  of  the  late  Mr  John  M*Ritchie  are  proprietors  of  the 
greater  part  of  the  lands  of  South  Callange,  in  the  parish  of  Ceres ; 
Bonnybank,  part  of  South  Callange,  being  the  property  of  Mr  James 
Lumsdaiue.  Sir  Alexander  Hope  is  superior  in  both  parcels* 
South  Callange,  of  which  Bonnybank  forms  a  part,  was  originally 
feued  from  Sir  Thomas  Bruce  Hope  in  1716.  The  first  vassal  was 
Walter  Thomson,  in  whose  right,  in  so  far  as  regards  the  principal 
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part  of  Soatb  Callange,  M^Ritcfaie^s  Troatees  now  stand,  as  dbed  86  Feb.  1839: 
Mr  Lumsdaine  in  regard  to  Bonnybank.     The  charter  (of  South    ^"^V^^ 
Callange)  bears  to  have  been  granted  *  for  the  good  serviee  done  Ji^^jfchiiV"^ 

<  to  me  by  Walter  Thomson  younger,  tenant  in  Souther  Calling,  Trusiecs  v. 
^  and  for  certain  onerous  causes  and  considerations ;'  and  Sir  T.  B;  ^^^' 
Hope  thereby  ^  dispones,  and  in  feu-&rm  and  heritage  lets,  and  by  Narrative. 
^  this  present  charter  perpetually  confirms  to  my  lovite,  Walter 

*  Thomson  elder,  tenant  in  SuUier  Callange,  and  failing  of  him  by 

<  decease,,  to  Walter  Thomson  younger,  his  son,  and  his  heirs  and 

*  assignees  whatsomever,  heritably  and  irredeemably,  all  and  haill 

*  my  town  and  lands  of  Souther  Calling,  with  houses,  biggings, 
*'  with  teinds  parsonage  of  the  said  lands  above  disponed,  with  the 

<  pertinents,  and  free  ish  and  entry/  The  reddendo  stipulates 
a  yearly  payment  of  L.91 :  7  :  4  Scots,  12  bolls  bear,  1  dozen 
poultry,  and  carriages  *  at  the  terms  of  payment  used  and  wont, 

*  in  name  of  feu  and  teind  duty  for  the  said  lands  above  disponed, 
^  with  the  teinds  and  pertinents ;  and  in  respect  they  pay  the  full 
^  tack-duty,  therefore  the  heirs  of  the  said   Walter  Thomson 

*  younger  shall  be  only  obliged  to  pay  L.40  Scots,  in  lien  of  the 

*  composition  for  their  entry  to  the  said  lands,  to  which  the  same  is 
^  hereby  restricted/  There  then  follows  an  obligation  of  thirlage, 
from  which  teind  and  seed  are  excepted,  and  then  the  follow- 
ing proviso :  <  And  further,  the  said  Walter  Thomson,  elder  and 
^  younger,  are  hereby  bonnd  and  obliged  to  pay  the  haill  cess  and 

*  public  burdens  due  and  payable  furth  of  the  said  lands,  of  which 
^  they  shall  have  allowance  out  of  the  first  end  of  their  money  fen-* 

*  duty,  upon  reporting  discharges  thereof,  and  delivering  up  the 
( same  yearly  to  us  ttmeously/  The  reddendo  closes  with  the 
words, '  and  that  for  all  other  exaction  whatsoever/ 

The  lands  of  North  Callange  were  also  originally  feued  from  Sir 
Thomas  Bruce  Hope  in  1716.  The  first  vassal  was  Archibald 
Christie,  in  whose  right  Mr  Lnmsdaine  now  stands.  The  charter 
bears  to  have  been  granted  <  for  ane  certain  sum  of  money  presently 
^advanced;'  and  Sir  Thomas  Bruce  Hope  thereby  dispones  to 

<  Archibald  Christie  and  his  spouse,  in  conjunct  fee  and  liferent,  all 

*  and  haill  my  town  and  lands  of  Norther  Calling,  with  houses, 

<  parts,  pertinents  and  pendicles  of  the  samen  lands,  together  with 
^  the  teinds,  parsonage  and  vicarage,  of  the  said  lands  included,  and 
« to  remain  with  the  stock  in  all  time  coming/  The  lands  are  de- 
clared to  be  held  feu  for  payment  of  L.389  4 18  :  8  Scots,  2  chal«» 
ders  bear»  1  dozen  poultry,  1  chalder  oatmeal,  and  carriages;  <  and 

<  it  is  hereby  expressly  provided,  that  I  shall  be  bound  to  enter  the 

<  first  heir  succeeding  Archibald  Christie  gratis,  without  any  com- 
^  positbn,  and  the  other  heirs  succeeding  are  hereby  bound  and 
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<  obliged  to  pay  to  me,  my  heirs  and  successors,  L.lOO  Scots,  in 

*  lieu  of  the  composition  for  their  entry  to  the  said  lands.'  The 
reddendo  Is  summed  up  thus :  '  And  that  for  all  other  burden  and 

*  exaction  whatsomever  that  may  be  demanded  furth  of  the  said 

*  lands  and  teinds.'  The  clause  principally  founded  on  by  the 
parties  in  the  present  question  is  in  these  terms :  *  And  I  bind  and 
^  oblige  me,  and  my  heirs  and  successors,  not  only  to  relieve  the 

*  said  Archibald  Christie  and  his  said  spouse,  and  their  foresaids, 

*  of  the  minister's  stipend,  and  reparation  of  manses  that  may  be 

*  required  furth  of  the  said  lands  and  teinds,  in  all  time  coming, 

<  but  also  to  warrant  this,  my  charter,  to  be  good  and  sufficient  to 

*  the  said  Archibald  Christie  and  his  said  spouse,  and  their  fore- 

*  saids,  at  all  hands,  and  against  all  deadly,  as  law  will.' 

At  the  date  of  these  charters  of  South  and  North  Callange  no  sti- 
pend was  payable  out  of  any  part  of  the  lands,  either  of  North  or  South 
Callange,  Sir  Thomas  Hope  having,  in  a  process  of  locality  1708, 
obtained  decree  exempting  his  lands.  In  1795,  the  first  allocation 
of  stipend  was  made  upon  these  lands,  and  they  were  allocated  upon, 
by  separate  schemes,  in  1815  and  1826.  The  stipend  allocated 
upon  the  lands,  under  the  localities  of  1795  and  1815,  was  paid  by 
the  superior ;  but  when  a  part  of  a  third  augmentation  was  laid  upon 
these  lands  in  1827,  the  superior  declined  to  make  any  farther  j^ay- 
ment,  on  the  ground  that  he  was  not  liable  for  the  payment  of  sti- 
pend to  a  greater  amount  than  one-tenth  part  of  the  eumulo  feu 
and  teind  duty  payable  to  him  by  the  vassals  for  the  lands  and 
teinds,  which  even  the  portion  of  stipend  now  allocated  on  the  lands 
exceeded. 


VassaU*  claim 
of  relief  as  to 
South  Cal. 
lange. 


The  augmented  stipend  having  been  allocated  upon  the  vassals, 
the  scheme  of  locality  was  objected  to  by  the  vassals,  in  so  far  as  re- 
gards South  Callange,  on  the  ground  that  the  fair  import  of  the 
obligation  was,  that  the  vassal  should  be  relieved  of  the  minister's 
stipend;  and  accordingly,  from  1716  to  1826,  the  superiors  had  re- 
lieved the  vassals  of  the  minister's  stipend,  and  of  all  other  burdens 
payable  furth  of  the  said  lands ;  and,  on  the  other  hand,  the  vassals 
have  paid  the  full  feu^duty,  which  was  equivalent  to  the  tack-duty 
or  annual  value  of  the  lands  and  teinds  at  the  date  of  the  said  feu- 
charter  ;  and  they  founded  on  McDonald  v.  Heriot's  Hospital,  12th 
Feb.  1828,  {Sh.  Teind  Cases^  p.  156,)  as  affirmed  in  the  House  of 
Lords,  4  W.  S.  98,  where  it  was  held,  that  '  from  the  terms  of  the 

*  feu-contract,  and  in  respect  of  the  uniform  practice  of  the  Hospi- 

<  tal  having  paid  all  along  the  stipend,  that  there  is  sufficient  evi- 

*  dence  of  the  understanding  of  the  parties,  and  therefore  that  the 

<  Hospital  is  bound  to  lelieve  Major  M 'Donald  of  the  stipend  pay- 
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<  able  from  bis  lands/     Furtber,  tbe  feu-duty  is  expressly  declared  26  Feb.  1836. 
payable  botb  for  the  lands  and  teinds,  and  the  vassal  cannot  be  re-     ^^^X^^ 
quired  both  to  pay  teind-duty  to  the  superior^  and  likewise  the  same  M'RhchilV" 
teind-duty  as  stipend  to  the  minister.  Trusiees  v. 

To  which  the  superior  answered — The  charter  of  South  Callange     ^^ 

contains  no  warrandice  against  minister's  stipend ;  and  it  has  been  Superior's 
repeatedly  decided,  that  warrandice  against  the  payment  of  cess  and  gouth"  ^ 
public  burdens  does  not  confer  a  right  to  be  relieved  even  of  sti-  CaUuge. 
pend  payable  at  tbe  time  for  the  lands,  and  far  less  of  augmenta- 
tions of  that  burden.  He  founded'  on  Plenderleath  v.  Marquis  of 
Tweeddale,  dlst  Jan.  1800 ;  Alexander  v.  Dundas  Blair,  9th  June 
1812;  Earl  of  Hopetoun's  Trustees  v.  Copland,  8th  Dec.  1819. 
Indeed,  a  clause  of  relief  from  <  cess  and  other  public  burdens'  must 
be  held  as  restrictive,  and  shews  that  the  parties  did  not  intend  that 
the  vassal  should  have  relief  of  minister's  stipend.  Usage  does  not 
apply,  as  no  stipend  was  payable  for  nearly  a  century ;  and  when 
the  payment  first  commenced,  its  amount  was  less  than  the  propor- 
tion admitted  by  the  superior  to  be  properly  chargeable  upon  the 
feu-duties;  and  when,  by  augmentations,  it  came  to  exceed  the  pro- 
portion, it  was  discontinued.  He  admitted,  that  as  the  feu-duty 
payable  for  the  subjects  contained  in  the  charter  is  a  cumulo  duty 
for  both  lands  and  teinds,  the  proportion  effeiring  to  the  teinds  is 
liable  to  be  allocated  for  minister's  stipend,  and  that  it  will  now  fall 
to  be  allocated  accordingly. 

Mr  Lumsdaine,  as  proprietor  of  North  Callange,  claimed  relief  Vassals'  claim 
from  payment  of  stipend,  on  the  ground,  that  by  the  express  stipu-  Nonh^Cal- 
lations  in  his  charter,  the  clause  to  relieve  the  vassal  ^  of  the  minis-  lange. 

<  ter's  stipend,  &c.  that  may  be  required  furth  of  the  said  lands  and 

<  teinds  thereof  in  all  time  coming,'  had  no  meaning  in  the  absence 
of  all  existing  stipend,  unless  as  applicable  to  future  stipends,  and 
usage  shewed  the  intention  of  the  parties. 

The  superior's  plea,  that  in  order  to  free  the  vassal  from  aug- 
mentation of  stipend,  there  must,  in  so  many  words,  be  express 
warrandice  against  such  augmentation,  and  in  support  of  which 
he  founded  on  the  cases  Plenderleath,  Alexander,  and  Hopetoun's 
Trustees,  (supra  citat.)  was  answered  and  set  at  rest  by  the  princi- 
ple clearly  laid  down  by  the  majority  of  the  Consulted  Judges  in 
the  analogous  case  of  Cunningham  v,  Cuthbertson,  27th  Jan.  1829, 
(Sk.  Teind  Ca,  p.  175,)  where  their  Lordships  held,  that  in  none  of 
the  cases  relied  on  by  tbe  party  who  stood  in  the  situation  in  whicb 
the  superior,  Sir  A.  Hope,  here  does,  *  did  it  appear  that  the  war- 

*  randice  was  intended  to  relieve  the  disponee  of  augmentation  of 

*  stipend.     But  wherever  this  is  clearly  the  intention  of  the  parties. 
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S6  Feb.  1836,  « and  a  clause  of  warrandice,  sufficiently  ample  for  the  purpose,  is 
Wy*^-^    ( inserted  in  the  conveyance,  either  by  an  express  warrandice  airainst 

X^umsdaine  and  • 

^  augmentations,  or  by  a  clause  admitting  no  other  construction^ 

<  the  Court  has  given  effect  to  it  as  the  contract  between  the  par- 

<  ties/  In  Cuningham's  case,  too^  an  important  specialty,  which 
also  occurs  here,  had  stress  laid  upon  it  by  the  Court.     ^  It  may  be 

<  noticed  too,  (say  the  majority  of  the  Judges,)  that  these  lands  paid 

<  no  stipend  at  the  time.     The  clause,  therefore,  could  only  apply 

<  to  augmentations,  if  it  had  any  meaning  at  all,  in  so  for  as  re- 
*  garded  ministers'  stipends.     It  must  have  contemplated  stipends 

<  to  be  imposed. 
To  this  the  superior  answered — The  rule  was,  that  in  order  to 

found  a  claim  against  the  superior,  of  relief  from  payment  of  ang« 
mentations  of  stipend  allocated  subsequently  to  the  date  of  the 
vassal's  right,  it  is  necessary  that  the  charter  should  contain  war- 
randice in  express  terms  to  that  effect,  or  equivalent  expressions 
which  may  be  explained  by  subsequent  practice ;  and  besides  the 
cases  quoted  by  him  as  applicable  to  South  Callange,  he  founded 
on  Colquhoun  v.  Smollet,  2l8t  Jan.  1798,  (Mar.  Syn.  1608-14» 
p.  761);  Petrie  v.  Lindsay  Carnegie,  27th  Jan.  1813,  (2.  Gmnellf 
479,  1st  edit) ;  and  Hamilton  v.  Calder,  13th  June  1823,  F.  C  ; 
in  which  it  was  held,  that  the  clauses  of  warrandice  were  not  suffi- 
cient to  prohibit  the  vassal  from  payment  of  the  augmented  stipends. 
There  is  no  form  of  words  in  which  warrandice  must  be  expressed 
in  order  to  be  effectual,  but  it  must  be  so  expressed,  or  explained 
by  usage,  that  no  doubt  can  exist  of  the  intention  of  the  parties, 
and  (in  a  question  with  a  singular  successor  like  Sir  A.  Hope)  to 
make  the  claim  of  relief  not  merely  a  personal  obligation  on  the  re^ 
presentatives  of  the  granter  of  the  feu,  but  one  of  the  relative  rights 
and  obligations  of  the  contract  of  feu  between  superior  and  vassaL 


A  subordinate  question  was  also  raised  by  the  parties,  viz.  Whe- 
ther the  cumulo  feu*duty,  which  is  here  payable  to  the  superior  both 
for  stock  and  teind,  is  liable  to  be  allocated  upon  for  stipend,  to  the 
extent  of  one-fifth  or  of  one^tenth  ? 
Vassals*  Pleas      The  vassals  (M'Ritchie's  Trustees)  pleaded— Tht^t  as  it  ap- 
of  cumuio"feu  p^ared  from  the  feu-charter  that  the  cumulo  feu-duty  was  the  full 
and  tetod  duty,  tack-duty  payable  by  the  tenants  of  the  lands  at  its  date,  and  as 
there  can  be  no  doubt  that  the  rate  of  all  teinds,  where  they  are 
valued  jointly  with  the  stock,  is  a  fifth  part  of  the  constant  yearly 
rent  payable  for  the  lands,  stock,  and  teind,  it  is  not  easy  to  con- 
ceive why  a  different  rule  should  be  adopted  in  the  present  case. 
A  different  rule  was  laid  down  in  the  case  of  Graham  of  Kinross, 
)3th  Feb.  1793,  1.  Connelly  501.   But  there,  says  Sir  John  Connell, 
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Mr  Grahanv  in  bis  argomenti  which  prevailed  with  the  Court,  f^  Feb.  1838. 
atated  <  no  objection  to  the  general  rule  that  a  fifth  part  of  the    ^"^V^ 

*  cnmulo  feu  and  teind  duty  should  bo  taken  as  teind ;  but  a  spe-  M^RitcbiVs"' 

*  cialty  was  founded  on,  viz*  that  there  had  been  a  subvaluation  Trustees  v. 

<  of  the  teinds  of  the  Presbytery  of  Dunfermline  in  1630,  which  ^''^* 
5  comprehended  the  teinds  of  the  lands  feued  out,  and  that,  ac- 

*  cording  to  that  subvaluation,  the  teinds  were  only  valued  at  a 
^  tenth  part  of  the  feu-duty/   The  finding  of  the  Court,  that  <  where 

*  a  cumulo  sum  is  paid  to  the  petitioner  (Mr  Graham)  in  name  of 

*  fen  and  teind  duty,  a  tenth  part  thereof  is  to  be  taken  as  the 

*  amount  of  the  teind-duty,  shewed  that  the  judgment  went  on  the 
'  specialty/ 

Answered  for  Sir  Alexander  Hope — The  general  rule  is  as  set-  Superior*s 
Ued  by  the  case  of  Graham  of  Kinross.     On  referring  to  the  Ses*  ^^®**" 
sion  papers  in  that  case,  it  appeared  that  Mr  Graham,  in  reclaim* 
ing  against  the  Lord  Ordinary's  interlocutor  finding  him  liable  in 
one-fifth  of  the  cumulo  duty,  prayed  the  Court  to  ^  find,  that  when 
^  there  is  a  subvaluation  of  the  teinds,  the  proportion  of  the  cumulo 

<  duty  taken  for  teind  ought  not  to  exceed  the  amount  of  the  teind) 

*  according  to  such  subvaluation/  The  respondents  in  that  case, 
however,  disputed  both  the  extent  of  the  lands  in  the  subvaluation^ 
and  also  that  the  lands  in  question  were  included  in  it  at  all ;  and 
fiftrther  maintained,  that  any  snch  subvaluation  bad  been  departed 
from  by  a  contrary  use  of  payment ;  and  the  Court,  without  ordering 
any  inquiry  whatever  to  be  made  into  the  disputed  facts  upon  which 
Ihe  specialty  thus  rested,  appears  to  have  disregarded  the  alleged 
Bubvaluation,  and  to  have  proceeded  upon  the  general  ground*  Be- 
sides, it  appeared  from  the  Session  papers,  that  one*tenth  of  the 
cumulo  duty  was  less  than  the  amount  of  the  alleged  subvaluation 
as  stated  by  Mr  Graham,  and  therefore  the  amount  for  which  the 
Court  found  him  liable  was  even  less  than  what  he  himself  stated 
in  the  prayer  of  his  petition,  shewing  still  more  strongly  that  the 
Court  left  out  of  view  the  specialty,  and  decided  upon  the  general 
ground. 

The  Lord  Ordinary  having  ordered  and  advised  minutes  of  de- 
bate, and  heard  parties,  pronouqced  this  interlocutor  and  note : 

*  The  Lord  Ordinary  having  considered  the  revised  minutes  for  liord  Ordi-     i 

<  James  Lumsdaine,  Esq.  and  M'Ritchie's  Trustees,  the  vassals  and  "J^^J^^^' 

<  objectors,  and  for  the  Honourable  Sir  Alexander  Hope,  superior 

*  and  respondent,  and  heard  parties  thereon,  Finds,  prime.  That  the 

*  superior  is  not  bound  to  relieve  the  vassals  in  the  lauds  of  South 

<  Callange  of  stipend  paid  from  these  lands,  except  quoad  the  teind<* 

*  duty  stipulated  in  the  character  of  feu,  and  that  the  prc^ortion  of 
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26  Feb.  1836.  <  the  cuDiulo  feu  and  teind  duty  thereby  is  one-tenth  of  said  cumulo ; 

^p^^**"^    *  and  quoad  ultra  repels  the  objections  for  M^Ritehie's  Trustees, 

M'Ritchie*s      ^  ^^^  ^"^^  "o  expenses  due  to  either  party:  Finds,  secundo,  That 

Trustees  v,       <  the  superior  is  bound  to  relieve  the  vassals  in  the  lands  of  North 

*  Callange  of  the  stipend  allocated  upon  these  lands,  and  sustains  the 
^  objections  for  Mr  Lumsdaine  accordingly  :  Finds  the  superior  (re- 

*  spondent)  liable  to  Mr  Lumsdaine  in  the  expenses  of  the  discus- 

*  sion  quoad  North  Callange.' 
^ote.  Note, — <  The  result  of  all  the  authorities  is,  that  there  are  no 

^  precise  words  in  which  an  obligation  to  relieve  a  vassal  of  stipend 

<  must  be  laid  on  the  superior,  but  that  the  constitution  of  such  an 

*  obligation  depends  entirely  on  the  intention  of  the  parties,  the  ex- 

*  istence  of  which  intention  is  to  be  inferred  or  rejected  according 

*  to  the  whole  of  their  expressions,  as  applied  to  the  circumstances 

*  of  the  case.  The  apparent  inconsistencies  of  the  decisions  are  not 
^  inconsistencies  in  the  adopting  of  the  rule,  but  in  its  application 

*  to  special  circumstances. 

*  Now,  the  feu-charter  of  South  Callange,  though  it  conveys  both 

<  teinds  and  lands,  makes  no  mention  of  stipend  whatever,  but  merely 

*  gives  the  vassal  allowance  out  of  the  tack-duty  of  <  the  haill  cess 
^*  and  public  burdens  due  and,  payable  furth  of  the  said  lands,'  for 

*  which,  *  and  for  all  other  burdens  and  exaction  whatever,'  warran- 

*  dice  is  given.  These  words  certainly  do  not  necessarily  import 
'  an  exemption  from  stipend ;  and  as  there  was  no  stipend  exigible 

<  from  the  lands  at  the  time,  it  is  probable  that  it  was  not  one  of 

*  the  burdens  in  view.   There  are  several  cases  where  much  stronger 

*  words  and  circumstances  have  been  found  insufiBcient  to  lay  the 

<  obligation  of  relief  on  the  superior.     On  the  question,  whether 

*  the  proportion  due  at  common  law  of  the  cumulo  feu  and  teind 

*  duty  is  to  be  a  fifth  or  a  tenth,  the  case  of  Graham  of  Kinross  is 

*  the  safest  precedent. 

*  But,  in  the  case  of  North  Callange,  the  superior  binds  himself 

*  expressly,  <  not  only  to  relieve  the  said  Archibald  Christie,  and  his 
*<  foresaids,  of  the  ministers'  stipend,  and  reparation  of  manses,  that 
*^  may  be  required  furth  of  the  said  lands  and  teinds  thereof  in  all 
**  time  coming,'  but  to  warrant  this  very  charter ;  and  as  there  was 

<  no  stipend  due  out  of  the  lands  at  this  time,  these  words  could 

*  have  no  meaning  if  they  did  no^  apply  to  future  stipends. 
<  No  stipend  was  allocated  upon  either  of  these  two  lands  till 

*  1795;  and,  on  this  occasion,  as  also  in  the  next  locality  in  1815, 

*  the  superior  relieved  the  vassals.   This  fact  is  of  some  consequence 

*  where  there  are  words  to  which  it  can,  with  any  probability,  be 
^  ascribed ;  and  therefore  it  aids  the  construction  put  by  the  Lord 

<  Ordinary  on  the  charter  of  North  Callange.      But  it  cannot 
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<  create  a  permanent  obligation  in  South  Callange,  where  there  is  26  Feb.  1836. 

*  such  a  total  absence  of  words  to  infer  a  right  of  relief,  that  what  _^j^^7^^^ 

*  took  place  on  these  two  occasions  may  be  ascribed  to  inadvertence.  M*Ritcbie*s 

*  But  these  payments  warranted  the  vassal  of  South  Callange  in  try-  JJ^'^***  ^' 

*  ing  the  question^  and  therefore  no  expenses  are  given  against  him.' 

All  parties  having  redaimei^  the  Court,  in  the  first  place,  heard  Opinion  of 
counsel  in  regard  to  the  finding  as  to  South  Callange,  and  the  point 
raised  upon  the  import  of  the  decision  in  the  case  of  Graham  of 
Kinross ;  and  held,  that  it  was  quite  impossible  to  go  bach  upon 
the  previous  decisions,  iall  so  fully  discussed  in  the  case  of  Cuning- 
ham  referred  to,  and  held  the  subordinate  point  settled  by  the  case  of 
Graham. 

The  Lords  unanimously  adhered  to  the  finding  as  to  South  Cal-  Judgment. 
lange,  and  found  the  reclaimers  liable  in  expenses  since  the  date  of 
the  Lord  Ordinary's  interlocutor,  which  they  modified  to  L.5,  5s. 

In  support  of  Sir  Alexander  Hope's  reclaiming  note  as  to  North 
Callange,  the  Dean  referred  to  the  ease  of  Cuningham,  as  attended 
with  the  distinction  that  teinds  were  not  there  conveyed. 

Lord  Gknlee. — It  is  impossible  to  read  this  charter  without  see-  Opinion  of 
ing  tliat  it  was  really  and. truly  the  intention  of  the  parties  that  the  ^^"'^* 
vassal  should  be  free  from  all  that  might  hereafter  be  laid  upon  the 
lands  in  the  shape  of  payments  for  minister's  stipend. 

Lard  Meadowbank. — And  I  have  no  doubt  that  that  intention 
was  carried  into  effect 

Lord  Medwyn, — The  clause  can  refer  to  nothing  but  any  subse- 
sequent  augmentation  of  stipend  that  might  afterwards  be  made  to 
affect  the  lands,  as  none  affected  them  at  the  date  of  the  feu-right 

Lord  Justice-Clerk. — I  arrive  at  the  same  conclusion,  and  hold 
that  the  effect  of  this  clause  is  to  relieve  these  lands  from  the  bur- 
den of  stipend  to  be  laid  upon  it  in  time  coming,  since  the  date  of 
the  charter.  It  is  not  necessary  to  refer  to  the  case  of  Cuningham; 
but  that  case  settled,  that  if  we  can  deduce  from  the  deed  what  the 
intention  of  the  parties  was,  we  must  give  effect  to  it 

The  Lords  unanimously  adhered.  Judgment. 

Lord  Ordinary,  Cockbum.         For  M' Ritchie's  Trutteee,  More.  For  Lumsdaine, 

Jlutherfurd,  Ivory,  For  Sir  A.  Hope,  Dean  of  Fac>  {Rope^)  and  ffon»  C 

ffope.  M* Ritchie,  Bayley  ff  Henderson,  W.  S.   Thomson  Paid,  W.  S.  and 

James  Hope,  W.  S.  Agents.         Teind  Clerk. 

R. 
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THOMAS  MANSFIELD,  (Fabquharson's  Trustee,) 

agaxntt 

Lieutenant-Colonel  JOHN  CAMPBELL. 

CoNTEACT. — Damages. — Relief. — Cireumdamees  where  a  pmr^ 
chaser  of  a  landed  eetaie^  who  became  bound  to  pay  the  price  ai 
elated  periods^  and  failed  in  pefformanee^  and  where  the  eeUer^  in 
reliance  vpon  the  purchaur^e  etipulationj  intimated  to  an  heritable 
creditor  on  the  estate  soldf  that  his  bond  would  be  paid  at  a  partiaUar 
term  ; — and  the  bond  not  having  been  so  paidupy—foundj  in  an  ac" 
turn  of  relief  against  the  purchaser  by  the  seller,  for  damages  found 
due  to  the  creditor,  who  had  not  got  payment  of  his  bandy  that  the 
purchaser  was  liable  in  relief  as  for  breadi  of  contract. 

Karratffe,  On  1st  MajT  18^9,  Colonel  John  Campbell  of  Kilmartin  addressed 
to  Mr  Mansfield,  as  trustee  for  Mr  Farqaharson  of  Finzeaiiy 
a  missire  of  offer  of  purebase  of  the  estate  of  Bla<^ball  and  In-' 
very,  in  these  terms :  <  On  behalf  of  myself,  and  as  authorised  by 

*  the  trustees  of  Kilmartin,  I  hereby  offer  to  purchase  from  yon,  as 

<  trustee  for  Archibald  Farquharson,  Esq.  of  Finzean,  the  estates 
*of  Blackball  and  Invery,   at  the  price  of  L.42,000,  payable, 

*  L.  15,000  at  Whitsunday  first,  which  is  to  be  my  entry  to  the' 

*  estates,  &c.  to  bear  interest  from  said  time  till  paid;  L.  15,000 
'  at  Martinmas  next,  to  bear  interest  from  Whitsunday  first;  and 
'  the  remaining  L.  12,000  at  Martinmas  1830,  to  bear  interest  from 

<  Martinmas  1829.     Your  answer  agreeing  to  this  shall  conclude 

*  the  bargain,,  but  subject  to  the  approval  of  the  Court  of  Session.' 
Mansfield  answered,  8th  May  1829,  <  I  have  received  your  offer 

<  to  purchase  the  estates  of  Blackball  and  Invery,  at  the  price  of 

<  L.42,000,  and,  as  trustee  of  Finzean,  I  hereby  declare  my  accep- 

<  tance  of  the  same.'  A  minute  of  sale  was  signed  by  Colonel 
Campbell  and  Mr  Mansfield,  on  24th  November  1829,  whereby 
Mansfield  became  bound,  upon  receiving  payment  of  the  price,  or 
security,  <  to  grant  a  valid  disposition  to  Colonel  Campbell  and 

<  the  trustees  of  Kilmartin,  their  heirs  or  assigns  whomsoever, ,  or 

<  any  destination  of  heirs  the  said  purchaser  may  prefer ;'  and  Co- 
lonel Campbell  became  bound  to  pay  the  price  at  different  periods, 
as  stated  in  the  offer  of  1st  May  1829.     On  dd  August  1829, 
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Mansfield  intimated  to  Alexander  Low»  an  heritable  creditor  on  27  Feb.  1836^ 
Blackhall,  that  his  bond  for  L.]  5,000  would  be  paid  op  on  the  20th    ^^^V*^ 
December  1829,  being  the  Aberdeen  money  term.      Mansfield  ^ctm^b^M^ 
also  wrote  to  Colonel  Campbell,  on  2dd  September  1829,  that,  by     — - 
« the  missive  of  sale,  L.30,000  of  the  price  is  payable  at  Martin-  NamrtiTe. 
^  mas  next,  with  interest  from  Whitsunday  last.     As  this  is  a  large 

*  snm,  I  am  anxious  to  be  in  a  situation  to  pay  away  the  money  as 
^  soon  as  it  comes  into  my  hands,  and  you  will  therefore  oblige  me 

*  by  saying  if  I  may  reckon  upon  receiving  the  above  sum  at  or 
^  about  the  term,  or  when  I  may  expect  it.'  It  did  not  appear  that 
Colonel  Campbell  answered  this  intimation.  Low's  agent  in  the 
country,  in  writing  Mansfield,  on  9th  October  1829,  said,  <  Mt 

<  Low  will  positively  expect  the  money  at  the  above-mentioned  term j 

*  20th  December  1829.'  Mansfield  wrote  Low's  country  agent,  on 
14th  December  1829,  <  I  have  written  to  Mr  Crombie  on  the  sub- 
^  ject  of  the  money  required  for  Mr  Low,  and  I  do  not  anticipate 

*  any  difficulty  in  arranging  for  payment  of  it.'  Again,  he  wrote, 
on  17th  December  1829,  <  I  have  no  doubt,  from  Mr  Crombie's 
'  regularity  in  business,  that  the  money  will  be  ready  on  the  21st. 
^  I  made  the  intimation  to  pay,  at  his  request,  on  the  understand- 

<  ing,  that  if  the  purchasers  were  not  ready  with  so  much  of  the  price,. 

*  we  were  to  provide  Mr  Low's  money  otherwise ;  and  I  am  quite 

*  ready  to  go  into  any  arrangement  with  Mr  Crombie  for  this  pur- 

<  pose.'  In  the  proceedings  which  subsequently  ensued.  Colonel 
Campbell  denied  that  Crombie  acted  for  him  in  this  matter,  he  be- 
ing the  agent  of  Sir  Alexander  Ramsay,  another  large  heritable 
creditor  on  Blackball.  Colonel  Campbell  having  been  unable  to 
arrange  matters  with  the  Kilmartin  trustees,  for  investing  the  price 
of  lands  to  be  sold  by  them  in  the  purchase  of  Blackball,  failed  to' 
pay  Mansfield  the  instalments  of  the  price  due  at  Martinmas  1829, 
so  that  Mansfield  was  not  enabled  to  implement  his  intimation  to 
Low.  On  24th  December  1829,  Mansfield  wrote  to  Mr  Thomas 
Baillie,  Colonel  Campbell's  agent  in  Edinburgh,  that  as  Colonel 
Campbell  and  the  trustees  of  Kilmartin  had  failed  to  pay  the  part 
of  the  price  due  at  Martinmas,  and  as,  relying  on  the  faith  of  that 
sum  being  paid,  intimation  was  made  to  Low  that  his  debt  would  be 
paid  at  this  time,  and  as  Mr  Low  had  made  intimation  to  him  that 
he  held  him  liable  in  damages,  <  I  must  now  notify  to  you,  that  I 

<  hold  Colonel  Campbell  and  the  trustees  of  Kilmartin  bound  to. 

<  relieve  me  of  all  expenses  or  damage  which  I  or  the  trust-estate « 

<  of  Finzean  may  sustain  by  the  non-payment'     Mr  Baillie  an-' 
swered,  <  I  hereby  hold  that  intimation  made  to  me  to  be  the  same 
^  as  if  made  to  Colonel  Campbell,  so  far  as  you  are  concerned;  but  L 
^  must  reserve  every  claim  and  right  of  relief  at  the  instance  of  th$ 


NarratiTe. 
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«7Feb.  1836.  <  Colonel  against  the  Kilmartin  trustees/     Upon  17th  June  1830, 
^'^V*^     Mansfield  again  intimated  to  Low  that  his  bond  for  L.  15,000  would 

V.  OunpbiiL*^*  ^^  P^'^  ^"  '^^^'*  December  1830 ;  but  it  was  not  paid  at  that  time, 
and  not  until  June  1831,  through  the  non-payment  of  the  price  of 
Blackball  by  Colonel  Campbell. 

Low  brought  an  action,  in  October  1832,  against  Mansfield,  as 
Finzeau's  trustee,  for  L.319: 15:8,  as  the  alleged  amount  of  damages 
and  expenses  incurred  by  him  in  consequence  of  the  non-imple- 
ment of  Mansfield*s  engagement  to  pay  up  his  bond ;  in  which  ac- 
tion the  Lord  Ordinary,  (Moncreiff,)  20th  November  1835,  sus- 
tained the  claim  of  damage?,  reserving  any  question  as  to  the 
amount  of  any  of  the  particulars  of  the  claim;  and  his  Lordship 
stated  his  views  of  the  claim  in  a  note  *• 

In  1833,  Mansfield  brought  an  action  of  relief  against  Colonel 
Campbell,  on  the  ground  that  his  (Mansfield's)  proceedings  with  re- 
gard to  Low's  debt  had  been  authorised  by  the  minute  of  sale,  and 


•  *  Nole. — ^The  Lord  Ordinary  can  see  no  room  for  doubt  that  the  pursuer 

*  has  a  good  claim  to  reparation  of  the  actoal  loss  which  he  fairly  and  necessarily 

*  sustains. 

*  But  comparing  the  cases  of  Duff  v.  Chflpman,Feb.  19. 1755 ;  Hynd  v.  Loudon» 

*  30th  M»y  1826  ;  Ramsay  v,  Goldie,  22d  June  1826  ;  and  M*Adam  v.  Campbell, 

*  July  25.  1787  ;  he  does  not  think  that  the  penalty  of  the  bond  can  be  rendered 
'  available  to  the  pursuer  for  any  thine;  beyond  the  fair  expense  incurred  in 
'  measures  bona  fide  adopted  for  enforcing  payment  of  the  principal  or  interest. 
'  He  can  find  no  authority  fur  extending  it  to  a  claim  of  damages  emerging  from 

*  extraneous  circumstances,  and  made  up  of  loss,  so  peculiarly  arising  as  in  the 

*  pre&ent  case. 

'  Neither  does  he  see  any  other  ground  in  law  on  which  the  pursuer  is  en- 

*  titled  to  a  preference  for  this  claim  of  damages,  to  the  exclusion  or  injury  of 
'  Sir  Alexander  Ramsay  and  Mrs  Russell,  the  second  heritable  creditors*  It  was 
'  stated,  that  Mr  Mansfield  gave  the  notice  to  Mr  Low,  by  or  with  the  advice  of 

*  Mr  Cromhie,  who  was  the  agent  of  Sir  Alexander  Ramsay,  &c.  The  Lord  Or- 
'  dinary  presumes  that  this  is  the  fact,  though  he  has  been  unable  to  find  proper 
'evidence  of  it  in 'the  process,  or  anything  ro6re  than  indications  that  it  had 
'  taken  place.  But  supposing  it  to  be  so,  the  Lord  Ordinary  cannot  see  that  that 
'  would  afford  any  good  ground  for  impairing  the  legal  rights  of  heritable  credi* 
'  tors.  If  the  advice  was  given,  it  was  evidently  a  bona  fide  advice  for  the  gene- 
'  ral  interest,  and  still  it  lay  with  Mr  Mansfield  to  act  upon  his  own  judgment  and 
'  his  own  responsibility  ;  and  the  Lord  Ordinary  is  of  opinion,  that  no  blame  is 

*  imputable  to  him  for  what  he  did.     If  there  were  no  relief^  it  would  be  simply 

*  a  casual  misfortune  to  the  trust,  like  the  loss  of  a  cause  or  any  thing  else. 

'  It  was  necessary  to  decide  these  points,  in  case  the  Court  should  form  a  dif- 

*  ferent  opinion  from  the  Lord  Ordinary  on  the  case  of  Mansfield  against  Camp- 
'  bell.  But  if  the  interlocutor  in  that  case  be  adhered  to,  they  will  be  of  little  or 
'  DO  importance. 

'  The  Lord  Ordinary  certainly  thinks,  that  the  pursuer's  claim  cannot  be  bus* 
'  tained  to  its  full  extent ;  and  at  present  he  is  not  at  all  satisfied  of  the  necessity 

*  or  use  of  a  great  deal  of  the  expense  included  in  the  account.    But  he  will  hear 

*  parties  before  or  after  a  report  on  this  subject.* 


No.  104.  COURT  OF  SESSION.  613 

tliat  any  damages  and  expenses  whicB  had  arisen  bad  been  caused  27  Feb.  1836. 
by  the  Coloners  failure  to  pay  the  price  according  to  stipulation,  ^^^\T\ 
and  concluding  for  the  amount  of  Low's  claim  in  so  far  as  it  should  p.  Campbell. 
be  sustained.  „     T^ 

Narrative. 

Colonel  Campbell,  in  defence,  stated,  that  in  making  the  pur- 
chase, it  was  understood  that  the  trustees  of  Kilmartin  were  to 
buy  the  greater  portion  of  the  estate  of  Blackhall,  to  be  entailed 
on  the  Kilmartin  heirs  of  entail,  and  that  he  should  hold  the  re- 
mainder in  fee-simple,  or  sell  the  same,  Farquharson's  trustee  being 
bound,  by  the  missive  of  sale,  to  convey  the  property,  by  such  dis- 
positions as  might  be  necessary,  to  the  Colonel  or  his  assignees ; 
that  Mansfield  made  the  intiiQations  to  Low  at  his  own  risk,  and 
without  the  consent  or  authority  of  Colonel  Campbell ;  and  that,  in 
his  defences  against  Low's  action,  Mansfield  admitted  that  these 
intimations  were  given  by  him,  *  by  the  special  advice,  and  on  the 

<  suggestion  of  Mr  Crombie,  trustee  for  Sir  Alexander  Ramsay, 

*  who  held  an  heritable  security  over  Blackhall ;'  that  in  conse- 
quence of  the  Kilmartin  trustees  not  being  prepared  in  time  to 
complete  the  purchase  of  their  portion  of  the  estate,  the  Colonel 
was  unable  to  pay  the  price  at  the  time  stipulated  ;  but  after  some 
delay,  these  trustees  purchased  from  Mansfield  a  part  of  the  estate 
for  L«2d,000,  and  the  Colonel,  with  consent  of  Mansfield,  sold  the 
remainder  to  General  Burnett,  for  L.21,250.  In  June  1831, 
Mansfield  received  the  full  price,  with  upwards  of  L.4000  of  in- 
terest ;  and  thus,  if  there  had  been  a  failure  to  pay,  ample  repara- 
tion had  been  made,  by  payment  of  the  highest  rate  of  interest ;  and 
that  it  was  Mansfield's  duty,  before  giving  the  intimations,  to  be 
satisfied  that  he  would  be  in  possession  of  funds  sufficient  to  clear 
\>S  the  bonds. 

The  record  was  closed  upon  the  summons  and  defences ;  but  a 
variety  of  correspondence  betwixt  the  parties,  and  the  proceedings 
in  a  submission  of  these  matters,  which,  for  a  time,  depended  before 
the  late  Mr  Skene,  were  produced  and  founded  on. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and  ^o,^  ordi- 
note :  *  The  Lord  Ordinary  having  considered  the  closed  record,  and  J^'y**  ^^^f- 
^  heard  parties'  procurators  thereon,  and  Laving  made  avisandum, 
^  and  considered  the  merits  thereof,  in  connection  with  the  relative 

<  action  of  Low  against  Mansfield,  Finds,  that  the  defender  having 

*  concluded  a  bargain  for  the  purchase  of  the  estate  of  Blackball, 
^  the  same  having  been  exposed  to  sale  by  the  pursuer,  as  trustee 
^  for  creditors,  and  having  become  bound  to  make  payment  of  the 

<  price  by  the  instalments,  and  at  the  terms  specifieci,  it  was  incum- 
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V.  Campbdl. 

Lord  Ordi** 
nary*s  Inter- 
locutor. 


Note. 


bent  on  bim  to  make  all  necesaary  arraogementa  for  oompletiDg^ 
tbe  transaction,  and  making  payment  of  the  price,  according  to  the 
stipulated  terms :  Finds^  that  the  pursuer  waa  entitled  to  rely  on 
the  defender's  obligation  to  this  effect,  and  to  act  upon  such  re- 
liance according  to  what  appeared  to  bim  to  be  for  the  benefit  of 
the  trustrcstate  under  his  management :  Finds  it  established  that 
the  pursuer  did,  in  consequepce,  gi^e  notice  to  Aleimnder  Low, 
Esq.  who  held  the  first  security  for  L.15»000  over  the  estate^ 
that  the  debt  would  be  paid  upon  the  SOtb  December  1829,  and 
that  that  notice  was  accepted  and  acted  upon  by  the  said  Alex- 
ander Low :  Finds,  that  the  pursuer,  in  further  reliance  on  the 
defender's  obligation,  did  afterwards  give  notice  to  the  said  Alex- 
ander Low  that  the  debt  would  be  paid  upon  tbe  20th  Decem- 
ber 1830  :  Finds,  that  the  defender  foiled  to  make  payment  of 
the  instalments  of  the  price,  either  at  the  terms  stipulated  between 
him  and  the  pursuer,  or  at  any  terms  prior  to  the  said  20 tb  of 
December  1829,  or  20th  December  1830 :  Finds,  that  by  and 
through  such  failure  on  the  part  of  the  defender,  the  pursuer,  as 
trustee,  and  the  trust-estate  under  his  management,  have  suffered 
loss  and  damage,  in  so  for  as  they  have  been  found  liable  to  the 
aaid  Alexander  Low  for  loss  and  damage  oceasioned  ta  him  by 
and  through  the  inability  of  the  pursuer  to  pay  the  debt  to  him,  al 
the  times  successively  appointed,  and  according  to  the  notices 
given :  Therefore,  repels  the  defences,  and  finds  the  defiender 
liable  in  damages ;  but  in  respect  tliat  the  amount  of  the  damage 
sustained  by  the  pursuer  has  not  yet  been  ascertained  in  the  other 
process,  before  further  answer  appoints  the  cause  to  be  enrolled*' 
Note. — ^  The  I^ord  Ordinary  cannot  think  that  this  case  is  to  be 
solved  by  saying,  that  where  a  bond  is  payable  at  a  fixed  day,  and 
is  not  paid,  the  debtor  is  not  generally  made  liable  for  tbe  con- 
sequential damage  or  inconvenience  which  the  creditor  may  suffer. 
It  is  a  special  case*     The  estate  was  under  trust.    It  was  sold 
specially  for  the  payment  of  debts.     Low's  debt  was  a  primary 
heritable  security,  and  was  bearing  5  per  cent,  interest     It  could 
not  be  paid  up  without  a  long  notice  of  six  months,  except  by  the 
creditor's  consent.     On  the  other  hand,  the  defender  was  bound, 
in  the  purchase  to  pay  L.  ld,000at  Whitsunday  1 829,  and  L.  1 5,000- 
at  Martinmas  1829 ;  and  be  had,  of  course^  a  right  to  have  insisi-' 
ed  that  the  money  should  be  then  accepted.     But  the  lands  could' 
not  be  disencumbered,  and  the  title  given,  without  the  heritable- 
debts  being  paid  up ;  and,  if  payment  of  the  second  instalnsent- 
had  been  made  even  at  Martinmas  1829,  without  any  previous* 
notice  having  been  given  to  the  heritable  creditor,  the  money 
would  have  been  left  in  the  trustee's  hands  for  a  long  period,  at 
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<  Imnk  interest,  to  the  very  serious  loss  of  the  trust- estate.     It  is  27  Feb.  1836. 

*  quite  rfear,   therefore,  he  was  entitled,  and  warranted  to  give    ""^^^^^ 

«  the  notice  to  Mr  Low,  for  the  earliest  time  which  he  would  ac-  Mansfield,  &c 

*-*•**.  »•  Campbell, 

*  cept  after  Martinmas  1829,  and  it  is  impossible  to  imagine  that        

« the  trustee  would  have  given  the  notice  if  he  had  not  had  the       ^'^^• 

*  firmest  reliance  that  the  money  would  be  paid  by  the  defender  in 
'due  time. 

*  The  I^rd  Ordinary  therefore  thinks,  that  a  party  who  has  so 

*  made  a  voluntary  purchase  of  a  bankrupt  estate,  is  by  no  mean* 

*  entitled  to  break  through  the  engagement  for  the  payment  of  the 

*  price,  and  convert  the  purchase- money  into  a  permanent  loan  in 

*  hisr  own  hands,  pleading  that  all  he  is  bound  for  is  the  legal  inte* 

*  rest.     Where  actual  damage  is  proved,  so  directly  as  it  is  in  this 

*  case,  to  have  arisen  from  the  failure,  the  Lord  Ordinary  conceives 

*  that  that  damage  must  fall  on  the  proper  party  by  whom  it  has 

*  been  occasioned. 

*  The  record  made  up  upon  the  summons  and  defences  has  been 

<  too  loosely  closed.     Even  the  undoubted  fact,  that  the  sale  was 

*  concluded  on  the  Ist  May  1829,  does  not  appear  from  it,  though 

*  it  is  stated  in  the  other  processes.     But  the  first  term  df  payment 
«  being  Whitsunday  1829,  shews  plainly  that  the  sale  was  conclu- 

*  ded  before  that  time,  though  the  minute  of  sale  was  not  completed 

<  till  8  later  period. 

*  The  defender  attempted  to  plead,  that  because  the  price,  with 

<  interest,  had  been  accepted  of,  this  claim  was  barred.     But  the 

<  pursuer  gave  full  notice  of  this  claim,  as  soon  as  the  protest  or 

*  intimation  by  Low  was  received. 

*  It  was  also  said  in  the  debate,  that  the  pursuer  was  not  in  a  si« 

*  tuation  to  grant  a  disposition.     There  is  no  such  statement  in  the 

*  defences.     But,  at  any  rate,  the  defender  never  put  himself  in  a 

<  situation  to  maintain  that  plea.' 

The  defender  having  reclaimed^  The  Solicitor- General  pleaded-^ 
That  all  the  damage  had  arisen  in  consequence  of  Mansfield's  hasty 
notice  to  Low ;  and  founded  on  Ersk.  lii.  3.  86,  to  shew  that  no  da- 
mage which  is  remote  or  indirect  should  enter  into  the  question, 
and  that  a  creditor,  in  such  circumstances,  can  demand  on  more,  no- 
mine damni,  through  a  debtor's  failure  to  make  punctual  payment, 
than  the  reimbursement  of  the  costs  of  suit,  or  the  expense  of  dili- 
gence truly  disbursed  in  recovering  his  debt. 

Rutherfurdj  in  answer,  did  not  dispute  the  law  laid  down  in 
Erskine  as  between  debtor  and  creditor,  but  denied  its  application 
to  the  present  case, 
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S7  Feb.  I8S6.  The  cause  was  delayed  for  a  farther  production  of  documents 
^"•^V^^  which  had  been  before  the  Lord  Ordinary.  At  the  final  advising, 
J^CimpML*""  ^^^  Justice-ClerL—l  have  now  no  hesitation  in  adhering.  The 
terms  of  payment  were  fixed  by  a  regular  missive — payment  was 
not  made  as  stipulated — ^and  Mansfield  having  been  unable  to  per- 
form his  undertaking  to  Low,  as  intimated,  gave  notice  to  Colonel 
Campbell  that  he  held  him  responsible  for  any  damage. 

Lord  Glenlee. — I  agree.  In  the  course  of  the  transaction  Colonel 
Campbell  never  stated  that  there  would  be  any  objection  to  the 
payment  of  the  price. 

Lord  Meadowbank. — I  had,  at  first,  some  little  diflBculty,  believing 
that  there  might  be  an  understanding  that  the  price  was  not  to  be 
paid  till  a  part  of  tiie  lands  had  been  sold ;  but  the  correspondence 
shews  that  there  was  no  such  understanding. 

Lord  Medwyn. — I  think  that  we  must  lay  out  of  view  whether 
there  was  a  profit  realised  upon  the  resale  of  the  lands  by  Colonel 
Campbell.  We  must  also  lay  out  of  view  the  objection  to  com- 
pleting the  title  to  the  property  purchased.  That  is  now  obviated, 
and  damages  were  given  by  payment  of  the  difference  of  interest 
In  truth,  payment  of  the  price  was  not  delayed  till  a  clear  progress 
of  titles  should  be  given.  That  never  was  the  ground  on  which 
payment  was  not  made.  The  missive  shews  that  the  price  was  to 
be  payable  at  stated  periods  :  a  good  progress  was  to  be  exhibited, 
and  the  encumbrances  to  be  paid.  The  price  was  of  coarse  to  bq 
applied  to  do  this.  Moreover,  the  purchaser  was  actually  in  posses- 
sion. 

Now,  what  is  the  nature  of  this  claim  by  law,  for  which  relief  is 
sought  by  Mansfield  ?  It  is  not  the  ordinary  case  of  debtor  and  cre- 
ditor, in  a  loan  of  money  or  merchant's  account,  where  the  debtor 
has  failed  to  pay.  I  have  no  occasion  to  question  the  law  laid  down 
by  Erskine,  as  in  a  case  betwixt  debtor  and  creditor.  The  observa- 
tions are  undoubtedly  sound ;  and  if  this  were  a  case  of  that  kind,  I 
could  hot  concur  in  the  views  of  the  Lord  Ordinary.  But  this  is 
a  case  not  of  debtor  and  creditor  simply,  but  of  buyer  and  seller. 
It  is  a  case  of  breach  of  contract;  non-implement  of  a  special  agree- 
ment. 

The  only  doubt  that  occurred  to  me,  was  whether  there  was  a 
proper  justification  to  Mansfield  to  give  notice  to  Low  of  his  inten- 
tion to  pay  up  his  bond,  more  especially  after  the  first  feiilure  to  do 
so.  It  was  certainly  his  interest,  and  therefore  his  duty  to  do  so,  if 
only  bank  interest  could  be  got  for  the  price,  while  the  estate  was 
paying  high  interest  to  Low.  But  I  am  now  satisfied  that  there 
was.  If  Colonel  Campbell,  when  he  found  that  the  Kilmartin 
trustees  would  not  come  forward  with  the  price,  had  communicated 
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to  Mansfield,  be,  no  doubt,  as  he  had  g^ven  previous  notice  to  Low,  ^  F«^«  183^* 
would  have  arranged  differently.     But  although  Colonel  Campbell     ^"^'V"^*^ 
was  informed  by  Mansfield,  on  23d  September  1829,  that  part  of  w/cInTpWi.*'* 
the  price  would  be  expected  at  Martinmas,  he  makes  no  answer  to      

.  t     .  .    ^^       ^.  Opinion  of 

that  intimation.  Court. 

This  is  clearly  a  case  of  breach  of  contract,  and  the  loss  or  da- 
mage immediately  arising  from  it  must  be  borne  by  the  party  who 
is  to  blame. 

Lard  Justice'CIerk. — The  opinions  we  have  expressed  confirm 
your  Lordship's  doctrine. 

The  Court  unanimously  adhered^  and  found  additional  expenses.  Judgment. 

Lord  Ordioaiy,  Monereiff,       Act.  Rutherfurd,  C,  Innet,        Act  SoL-Gen.  {Owning' 
kame,)  Jo.  Wilson.  Thomas  Innes,  W.  S.  and  T.  Sailiie,  S.  S.  C.  AgenlB. 


J2.  Clerk. 


R. 


SECOND  DIVISION. 

No.  CV.  \st  March  1836. 

Colonel  RODERICK  MACNEIL,  Petitioner, 

against 

WILLIAM  DOUGLAS,  W.  S. 

Process. — Summary  Application. — College  op  Justice.— 
A  writer  to  the  signet  having  refused  to  redeliver  certain  documents 
placed  in  his  handsy  in  reference  to  a  proposed  loan  by  his  client, 
until  he  got  payment  or  security  for  his  account  of  expenses  con- 
nected  with  the  transacHoni^summary  petition  to  the  Court  of  Sesf^ 
sion,  to  compel  restitution  of  the  documents,  found  to  be  incompe* 
tent. 

Writer's  Hypothec. — Que^ion  as  to  an  agents  right  qfhypdhee^ 
or  retention  of  titles  or  documents,  placed  by  a  borrowefs  agent  in 
his  hands,  in  reference  to  a  proposed  loan. 

In  July  1835,  the  petitioner's  agents  adrertised  for  a  loan  of  L.6000,  NsmtlTe. 
for  which  heritable  security  was  to  be  granted.  The  respondent^ 
Mr  Douglas,  in  consequence,  applied  to  them  for  a  note  of  particu- 
lars. Upon  the  general  information  obtained,  the  respondent  inti* 
mated  to  the  petitioner's  agents,  that  his  <^lient  was  willing  to  giro 
the  loan,  provided  *  full  and  satisfactory  information  should  be  af« 
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Douglus. 
Narrative. 


I  Mar,  1836.  «  forded,  and  the  title  be  foond  in  erery  retj^ct  sufficient'  The  re- 
Macneii  v.  ^pondent  was  thereafter  furnished  with,  1«^,  Copy  bond  by  Colooei 
Macneil,  and  certain  gentlemen,  as  his  cautioners,  to  the  Bank  of 
Scotland,  for  L.6000  ;  2 J,  Extract  bond  and  disposition  in  security 
by  Colonel  Macneil  and  his  cautioners ;  and,  3^,  Sasine  thereon* 
The  respondent  having  expressed  difficulties  as  to  the  validity  of  the 
security,  nnder  the  form  of  the  transaction  proposed  by  the  petition- 
er's agents,  it  was  agreed  that  the  opinion  of  the  Dean  of  Faculty 
should  be  taken  upon  a  joint  case,  in  name  of  the  petitioner  ^and  of 
A  B,  the  proposed  lender,  <  on  the  understanding  and  agreement 

<  that  the  whole  expense  of  consultation  should  be  exclusively  de- 

<  frayed  by  the  petitioner.'  The  case  was  prepared  by  the  petitioner's 
agents,  but  revised  by  the  respondent,  and  was  revised  a  second  time, 
in  consequence  of  alterations,  by  the  agent  for  the  cautioners.  The 
respondent  attended  various  meetings  with  the  other  agents  at  the 
consultation.  The  mode  of  completing  the  transaction  recommend- 
ed in  the  opinion  of  the  Dean  not  being  satisfactory  to  the  cautioners 
in  the  bond  for  the  Bank  of  Scotland,  the  petitioner  and  his  cau- 
tioners took  a  second  opinion,  which  was  sent  to  the  respondent, 
along  with  the  new  case,  and  the  titles  or  documents  formerly  sent 
to  him.  The  respondent,  after  considering  the  matter,  expressed 
himself  dissatisfied  with  the  proposed  security,  and  refused  to  go 
through  with  the  loan,  except  on  certain  conditions ;  and  having  re- 
fused to  redeliver  the  documents  connected  with  the  transaction  in 
his  hands,  until  he  got  payment,  Ist^  Of  the  loss  of  interest  alleged 
to  have  been  sustained  pending  the  negociation  by  his  client;  Qd^ 
Of  his  own  account  of  expenses,  the  petitioner  applied  by  *  pe- 

>  tition '  to  the  Court  of  Session,  praying  their  Lordships  to  decerp 
and  ordain  the  said  <  Wiiiiam  Douglas  instantly  to  deliver  up  to 

*  the  petitioner  the  certified  copy  of  the  bond,  the  extract  registered 
'^  bond,  the  infeftment  following  thereon,  the  second  memorial,  with 

>  opinions  relative  to  the  loan  proposed  to  be  made  to  the  petitioner, 
•^  together  with  all  other  papers,  deeds  or  documents  in  the  posses- 

<  siou  or  custody  of  the  said  William  Douglas,  the  property  of  the 
,*  petitioner,  or  put  into  the  hands  of  Mr  Douglas  by  the  petitioner 

>  or  bis  agents,  relative  to  the  proposed  loan,  or  to  the  heritable  pro- 

*  perty  of  the  petitioner.' 


The  respondent,  without  having  any  wish  to  stand  upon  prelimi- 
nary objections,  pleaded — 1.  The  summary  application  was  incompe- 
•tent,  not  being  connected  with  any  depending  process,  and  not  being 
of  the  nature  of  a  petition  and  complaint  for  any  wrongful  act  done  by 
the  respondent  as  a  practitioner  in  Court.  Such  summary  applica* 
dons  were  competaat  in  the  inferior  courts,  but  were  not  conlbrm  to 
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pnuttiee  in  die  Sopreme  Court.  %  That  he  WM  entkled  to  retain  l  Mar.  1936. 
the  doeumeoti  antil  paid,  or  secured  in  payment  of  his  account  of  ^^^V^^ 
expenses ;  Mare's  Notes  an  Stoir,  p.  132,  and  eases  there  cited.         pougul  ^* 

'    At  the  moving  of  the  petition  and  answers,  (27tfa  Feb.)  the  Cattrt 
look  up  the  objection  to  the  competency. 

M^NeiH^  for  the  petntioBer. — The  respondent  might  have  declined 
the  joiisdiction  of  the  Sheriff:  there  was  no  proper  ground  of  com« 
i»huiit  agfluist  him  faere»  as  for  a  wtongfal  act,  and  therefore  the 
only  coarse  open  was  by  petition  for  restitution  of  the  property. 
.    £okrten.-^He  might  have  brought  an  action  of  exhibition. 

The  Court  having  allowed  the  case  to  stand  t>Ter  till  this  dayi  judgment. 
refosed  the  petition  as  incompetent,  and  found  expenses  due* 

Act.  U^Keill^  Pattofh        Alt.  P.  RoberUon  and  G.  BeU,        Jamct  RoberUon,  S.S.C. 
and  W,  ^  J*.  B.  Douglas,  AV.  &  Agents.         F,  Clerk. 

R. 


SECOND  DIVISION 

No.  CVL  M  March  1836. 

JAMES  DONALDSON  and  JAMES  PINKERTON  Sen* 

against 

THE  MANCHESTER  FIRE  AND  LIFE  ASSURANCE 

COMPANY. 

Iksurancb. — B.  effected  an  insurance  with  a  Scotch  company  on  *  grain 

*  ifc.  his  own,  or  in  trusty  tw  all  or  any  of  the  granaries,  ware* 

<  houses,  lofts  or  cMars  in  Glasgow,  Port  Dundus,  and  in  the  vicinity 

<  of  these  placcsJ    A.  effected  an  insurance  with  an  English  company^ 

<  on  goods,  his  own,  in  trust,  or  on  commission,  in  a  certain  store'- 
,    *  house  in  Glasgow,  belonging  to  him,  specially  described.'     li  was 

a  condition  inter  alia  t^  As  policy,  « that  if  any  assurance  be  ^ 
^footed  with  this  company  on  buildings  or  goods  at  the  same  time 

<  that  they  are  assured  wkh  some  other  company,  or  if  they  should 

*  be  subsequently  assured  with  some  other  company,  the  policy  granted 
^  by  this  company  wiU  be  tfaid,  unless  the  circumstance  is  noticed  in 

<  the  poUey,  or  by  indarsemmt  thereonJ  A  fire  broke  out  in  As 
storehouse,  when  a  qu&nHty  of  wheat  belonging  to  B,  and  deposited 
there  by  him^  was  destroyed.  Certain  other  policies  ^erted  by  A* 
were  indorsed  on  his  policy,  but  Efs  policy  woe  n9t  so:indorsed,  or. 
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€  Mar.  1836.      noticed  in  A$  policy.    In  a  joint  action  by  A  and  B  against  Jfi 

insurers^  for  their  proportion  of  the  loss  on  the  wheats — heldy  that 


Pinkertou  v,        ^'^^  pttrsusTS  were  entitlea  to  recover. 

Manchester 

Assurance 

Company. 


Namtife, 


James  Donaldson  and  James  Pinkerton  senior,  merchants,  Glas- 
gow, brought  an  action  against  James  Brierly,  chairman,  and 
others,  of  the  Manchester  Fire  and  Life  Assurance  Company,  to 
recover  the  sum  of  L.408 :  1 :  11,  as  the  proportion  for  which  the 
company  was  liable  of  the  sum  of  L.1746,  13s.,  being  the  alleged 
▼alue  of  parcels  of  wheat  belonging  to  Pinkerton,  and  deposited  by 
him  in  the  premises  of  James  Donaldson,  whereon  Donaldson  had 
effected  a  policy  of  insurance  against  fire  with  the  Manchester  As- 
surance Company.  The  summons  set  forth,  that  the  premises  of 
Donaldson  were  consumed  by  fire,  and  the  wheat  deposited  there- 
in destroyed,  or  greatly  injured  ;  and  concluded  for  L.408 :  1 :  llj 
as  the  proportion  of  the  loss  due  by  the  defenders  under  the  po- 
licy. 

The  defenders  pleaded,  that  the  pursuers  were  not  entitled  to 
recover  under  the  policy ;  and  further,  that  Donaldson  had  dis- 
charged them  of  their  liability  under  the  same. 

The  following  issues  for  trying  these  questions  were  adjusted  by 
the  Second  Division .  of  the  Court :   *  It  being  admitted  that  the 

*  defenders  granted  to  the  pursuer,  Donaldson,  the  policy  of  in- 

<  surance  upon  certain  warehouses  and  goods  therein  contained, 

*  and  that  the  said  policy  was  current  on  the  20th  of  November 
^ 1829 : 

<  It  being  also  admitted,  that,  on  the  said  20th  November  1829, 
^  the  said  warehouses,  the  property  of  the  said  pursuer,  and  the 

*  goods  therein,  were  partially  destroyed  by  fire : 

<  Whether  the  pursuer,  Pinkerton,  on  the  said  20th  November 

*  1829,  had  in  the  said  warehouses  certain  wheat,  amounting  in 
^  value  to  not  more  than  the  sum  of  L.1746,  Ids.,  destroyed  by 

<  the  said  fire  ?  And,  whether  the  defenders,  under  the  said  policy, 
c  are  indebted  and  resting  owing  to  the  pursuers,  or  either  of  them, 

*  in  the  sum  of  L.408 : 1  :  1 1,  or  any  part  thereof,  as  their  propor- 
^  tion  of  the  loss  upon  the  said  wheat,  and  interest  thereon  from 
^  and  since  the  said  20th  November  1829  i  Or, 

<  Whether,  on  or  about  the  16th  day  of  January  1830,  the 
^pursuer,  Donaldson,  discharged  the  defenders  of  their  liabiKty 

<  under  the  said  policy  ? 

The  case  came  on  for  trial  on  the  15th  March  1833,  when,  of 
consent  of  parties,  a  verdict  was  entered  for  the  pursuers  for  the 
sum  of  L.404 :  0 : 1 1,  being  the  amount  of  the  sum  sued  for,  under 
deduction  of  L.4,  Is*,  the  agreed  proportion  of  the  proceeds  of  part 
of  the  said  wheat  not  entirely  destroyed,  corresponding  to  the  som 
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insured  thereon  by  the  said  policy;  subject  to  a  special  case  to  2 March  1836. 

be  adjusted  by  the  parties  for  the  opinion. of  the  Court,  upon  the 

facts  admitted  and  given  in  evidence  on  the  trial,  which  were  in  piokerton  o. 

substance  as  follow  :  Manchester 

On  the  16th  January  1828,  Messrs  Tassie,  the  agents  of  the  de-  cma^jl 
fenders  at  Glasgow,  addressed  the  following  letter  to  the  pursued,       — 7- 
Donaldson :  <  Gkuffow^  I6th  January  1828.     James  Donaldsoit,  ^^ 

^  Esq.     On  the  other  side  we  hand  you  a  copy  of  a  postscript  to 

*  a  letter  received  from  the  Manchester  Assurance  Company,  dated 
^  24th  November  1825,  in  answer  to  inquiries  made  by  you  relative 

<  to  liability  of  the  office  with  regard  to  your  policy  of  insurance 
'  with  them.'    {Annexed  to  the  above  letter,)    <  In  reply  to  Mr  Do- 

<  naldson's  inquiry,  I  beg  to  say,  that  an  insurance  on  stock,  his 

*  own,  in  trust,  or  on  commission,  will  cover  any  thing  under  his 

<  care,  whether  he  has  made  advances  on  them,  has  been  instructed 

<  to  insure,  or  otherwise.'  On  the  25th  December  1828,  the  pur* 
sner,  Donaldson,  effected  a  policy  of  insurance  with  the  defenders, 
which  describes  the  subject  of  the  insurance  in  these  terms :  ^  On 
^  goods  hazardous  or  not  hazardous,  his  own,  in  trust,  or  on  com- 

*  mission,  in  his  old  store,  consisting  of  five  stories  and  garrets,  with 

*  back  jam  behind  of  one  story,  which  adjoins  a  building  occupied 

*  as  a  Wright's  shop  and  bakehouse,  situate  in  a  lane  between  Buch- 
^  anan,  and  Mitchell  Streets,  Glasgow,  L.5000.     On  goods  hazar- 

<  dons  or  not  hazardous,  his  own,  in  trust,  or  on  commission,  in  his 
'  new  store,  adjoining  to  the  west  end  of  the  above,  and  communi- 
^  eating  with  a  back  building  of  two  stories,  situate  behind,  and 

<  common  to  both  stores,  L.5000.' 

The  policy  acknowledges  payment  of  the  first  premium  of  L.I29 
10s.,  and  witnesseth,  that,  on  payment  of  the  said  sum  annually,  <  the 
^  funds  and  property  of  the  company,  applicable  by  the  deed  of 
^  settlement  of  the  company  to  the  payment  of  moneys  assured  by 
^  fire  policies,  shall,  according  to  the  provision  of  such  deed,  and 
^  subject  to  the  conditions  and  regulations  hereupon  indorsed,  be 
^  subject  and  liable  to  pay,  reinstate,  or  make  good  to  the  said  as- 

*  sured,'  &c.  any  loss  that  may  occur  not  exceeding  the  amount 
of  the  sums  assured* 

Among  the  conditions  and  regulations  above  referred  to,  as  in* 
dorsed  on  the  policy,  are  the  following : 

<  Persons  assuring  property  with  this  office  must  give  notice  of 
^  any  alteration,  either  in  the  building,  or  of  the  trade  or  goods  in 
^  the  premises  assured,  or  of  any  removal,  and  cause  such  alteration 

*  or  removal  to  be  indorsed  on  their  policies ;  and,  if  the  risk  be 

<  increased  thereby,  must  pay  such  further  premium  as  may  be  re« 
^  quired  on  account  of  such  increased  risk,  otherwise  they  will  not 
^  be  entitled  to  recover  in  case  of  loss ;  and  if  any  assurance  be  ef* 
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8  Mar.  1896.  <  fected  with  this  dompany  on  boildtngs  or  goods  at. die  aame  time 

<  that  they  are  assured  with  some  other  company,  or  if  they  should 
*  be  subsequently  assured  with  some  other  company,  the  poliqr 
^  granted  by  this  company  will  be  void,  unless  the  cirenBiBtance  is 

<  noticed  in  the  policy,  or  by  indorsement  thereon.    This  being 

<  done,  the  company  will  pay  such  proportionate  part  only  of  any 

<  loss  subsequenUy  arising,  as  the  sum  assured  by  this  company  on 

<  the  buildings  or  goods  bears  to  the  whole  amount  of  the  sums  a»- 

<  sured  on  such  buildings  or  goods.'  Upon  the  back  of  the  said 
policy  the  following  memorandum  was  indorsed :  *  Besides  the  sum 
^  insured  by  the  within  policy,  there  is  insured  on  goods, 


Donaldflon  and 
Pinkerton  v. 
Manchester 
Assurance 
Company. 

Namtiva. 


^  In   the  Atlas, 

*  ■  Alliance, 

«  __  Palladium, 

* Scottish  Union, 


Old  Store. 

New  Store. 

Total. 

L.2900 

L.2,900 

5000 

L.500 

7,500 

2500 

2500 

5,000 

6000 

4000 

10,000 

L.25,000 

*  Entered  in  the  office  books,  20th  January  1829. 

(Signed)       ^  Jambs  akd  Thos.  Tassie,  jigenis* 

On  the  SOth  of  November  1829,  a  fire  broke  out  in  the  premises 
Jielonging  to  the  pursuer,  Donaldson,  whereby  the  same,  with  the 
-wheat  deposited  therein,  belonging  to  the  pursuer,  Pinkerton,  were 
destroyed.  This  event  being  communicated  to  the  different  insu- 
rance oflBces  interested  in  the  loss,  they  appointed  agenta  to  meet 
at  Glasgow  to  examine  into  the  evidence  of  the  claims,  and  to  ad- 
just and  settle  the  loss.  The  defenders  appointed  Joseph  Greea 
to  meet  with  the  other  agents  at  Glasgow  for  that  purpose.  The 
Scottbh  Union  sent  Mr  Smith,  their  secretary ;  and  Mr  Tc^lis  from 
London  attended  on  the  part  of  the  Alliance,  Palladium,  lind  West 
of  England  oflBces. 

Different  meetings  of  tlie  authorised  agents  were  held  in  the  pnr^ 
soer,  Donaldson's,  counting-room.  Donaldson,  on  14thDeeembef 
1829,  prepared  and  presented  to  them  a  detailed  state  of  the  loss 
occasioned  by  the  fire ;  specifying  the  various  goods  then  in  his 
premises,  their  owners  and  their  values.  That  ^ate  indaded  a 
claim  on  behalf  of  the  pursuer,  Pinkerton,  for  the  value  of  his  wheat, 
and  also  a  claim  for  Messrs  Brock  of  Glasgow.  The  committee  of 
agents  rejected  the  claims  both  of  Mr  Pinkerton  and  of  Brock. 

Mr  Grreen,  on  January  5.  1830,  wrote  a  letter  to  the  defenders, 
from  which  the  following  is  an  extract :  <  We  also  refused  to  ad- 
*  mit  Brock's  and  Pinkerton's  claims  at  all,  they  both  having  flot^ 
^bg  policies  in  their  own  names  covering  their  stores,  and  the 
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*  offices  interested  with  Doiial(kon  having  no  notice  of  any  excep-  2  Htr.  las^ 

♦  tion,  Bor,  indeed,  the  offioeB  who  granted  the  floating  policies.    ^^^\^ 

•  Brock  has  already  got  his  pro  rata  payment  from  the  Imperial/     pinkertwTv. 

On  January  9.  1830,  an  amended  state  of  the  loss  and  claims  was  Manchester 
prepared  and  transmitted  to  the  committee  of  agents  by  the  pursuer,  company! 
Donaldson,  which  state  did  not  include  any  claim  for  Pinkerton's     — 7 
wheat»  or  for  Messrs  Brock.     That  state  was  approved  of  by  the    '"•"'®» 
agents;  and  on  January  10.  16d0,  Mr  Smith,  secretary  of  the  Scot- 
iiah  UnioD,  addressed  to  Mr  Green  the  following  letter :  *  Agreeably 
-^  to  my  pronise,  I  now  send  you  a  statement  of  the  different  propor- 

*  tions  rehitive  to  Donahlson's  clain^  by  which  you  will  find  the  - 

<  Manchester  OfSce  has  to  pay        .        ..        ^       L.855d    5     8 

<  Subject  to  discount  of  one  per  cent,      -        «*  85  10    0 

L,8467  15     8 


A  state  or  appropriation  of  the  gross  sum  of  the  loss  among  the 
different  offices  accompanied  this  letter,  by  which  the  West  of  Eng- 
land Insurance  Company  was  substituted  instead  of  the  Atlas. 

The  defenders  then  paid  their  proportion  of  the  loss,  as  stated  in 
this  scheme  of  appropriation,  to  the  pursuer  Donaldson,  in  return 
for  which  be  granted  and  subscribed  the  following  document  : 
•^  Glaspowp  I6th  January  1830, — Received  from  Messrs  The  Man- 

*  Chester  Assurance  Company,  through  Messrs  James  and  Thomas 
(  Tassie,  their  agents  here,  the  Manchester  Bank's  draft  on  Master- 

<  man  and  Company,  of  14th  January  current,  at  seven  days'  date, 
•<  for  L.8467  :  15  :  8,  beiug  their  proportion  of  a  claim  made  by  me 
^  for  loss  sustained  by  fire. 

(Sigeed)        ^  P.  PrQ*  0/* James  Donaldsok. 

<  Jam£s  Thomson.' 

In  November  1828,  a  policy  of  insurance  was  effected  by  Pin- 
kerton  with  the  West  of  Scotland  Assurance  Company,  and  the 
preoHum  was  paid  from  1 1th  November  1828  to  Martinmas  1829. 
By  that  policy  the  sum  of  L.  10,000  was  insured  on  '  grain  and 

<  other  goods  not  hazardous,  his  own,  or  on  trust,  in  all  or  any  of 

<  the  granaries,  warehouses,  lofts  or  cellars,  in  Ghisgow,  Port  Dun- 

<  das,  and  in  the  vicinity  of  these  places.'  The  fifth  clause  of  the 
oonditions  of  the  policy  was  in  the  following  terms :  ^  V.  Except 

*  in  the  cashes  of  policies  granted  for  short  periods,  the  charges  for 
J  premium  and  duty  on  insurances  made  with  this  company  are  to 
^  be  calculated  from  the  day  on  which  the  same  may  be  effected 
^  until  the  quarter  day  then  next  ensuing,  and  for  one  year  or  for  se- 
^  veral  years,  ftovi  such  quarter  day  as  may  be  agreed  on ;  and  unless 
/  the  future  payments  for  the  renewal  of  such  policies  be  made  with- 
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2  Mar.  1836.  <  in  fifteen  days  of  the  time  limited  for  their  expiration,  the  insu- 

*  ranee  shall  cease.     Policies  for  any  period  less  than  a  year  will 
<  terminate  at  six  o'clock  in  the  evening  of  the  day  mentioned 

*  therein.' 
Besides  the  documentary  evidence  put  in,  the  pursuers  then 

proved,  by  the  secretary  to  the  Scottish  Union,  that  the  pursuer, 
Donaldson,  had  a  policy  with  them,  current  at  the  time  of  the  fire; 
the  meeting  with  Green  and  Toplis  to  adjust  the  loss :  That  meet- 
ings were  held  in  Donaldson's  counting-room,  and  that  some  of  the 
sufferers  from  the  fire,  and  among  others  Pinkerton,  were  present: 
That  tlie  witness  had  heard  of  Pinkerton  having  had  an  insurance 
with  the  West  of  Scotland  Company,  a  floating  policy  as  he  be^ 
lieved :  That  he  could  not  say  it  was  exhibited,  but  that  he  got  a 
copy  of  it  at  Glasgow,  and  made  a  note  of  it  at  the  time :  That,  on 
seeing  that  policy,  Green  and  Toplis  decided,  that  the  pursuer, 
Pinkerton,  had  no  claim  under  Donaldson's  policy :  That  this  was 
in  consequence  of  their  seeing  that  policy ;  and  that  they  consider- 
ed that  he,  Pinkerton,  should  recover  under  it :  Witness  made  a 
report  to  his  directors,  as  usual ;  and  presumed  that  Pinkerton  was 
made  aware  of  the  ground  on  which  his  claim  was  rejected,  as  he 
attended  a  meeting :  Witness  considered  that  Pinkerton  was  ac- 
tually insured  with  the  West  of  Scotland  Office :  That,  if  insurance 
was  made  by  a  party  on  stock,  his  own,  in  trust  or  commission,  he 
certainly  considered  that  it  extended  to  goods  under  one's  care,  and 
that  such  policies  are  usual:  That  the  letter  of  16th  January  1830, 
from  witness  to  Green,  which  was  shewn  to  him,  did  not  include 
Pinkerton's  claim :  All  the  offices  concerned  are  there  enumerated : 
It  was  understood  that  the  settlement  at  Glasgow  was  to  be  a  final 
settlement :  Donaldson  gave  in  two  claims :  He  gave  in  an  amend- 
ed one ;  and  there  was  a  discussion  about  Pinkerton's  loss :  The  loss 
of  Pinkerton  was  included  in  the  first  claim  :  He  could  not  say  if  it 
was  in  the  second ;  and  certainly  his  office  did  not  include  it,  and 
the  settlement  with  the  other  offices  did  not  include  it:  At  the 
time  of  the  settlement,  it  was  objected  to  before  the  money  was 
paid,  by  Donaldson  asking  more  than  they  allowed :  After  the  de« 
cision  of  the  agents,  Pinkerton  and  Donaldson  at  first  complained 
of  it :  Other  parties'  claims  were  rejected,  who  claimed  under  Do- 
naldson's policy,  and  were  told  to  claim  upon  other  offices ;  and  that 
they  did  so  and  recovered  from  these  offices ;  but  that,  notwithstand- 
ing these  objections,  the  money  was  paid  to  Donaldson :  They  had 
rejected  other  claims,  as  being  covered  by  other  policies  like  Pin- 
kerton, and  that  the  parties  got  payment  from  these  other  offices* 

The  agent  for  the  Scottish  Union  in  Glasgow,  in  November 
1829,  proved,  that  he  assisted  at  and  attended  meetings  as  to  the 
loss,  all  those  before,  and  some  after  Green  came :  That  Donaldson 
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included  in  his  claim  a  loss  for  Pinkerton's  wheat;  but  it  was  re-  2  M«r.  1836. 
jected,  as  the  witness  understood,  on  the  ground  that  he  had  a  float-     "^y^^ 
ing  policy  with  the  West  of  Scotland  Company,  under  which  they  pinkcrton  v. 
understood  he  could  recover :  To  the  best  of  his  recollection,  he  did  Manchester 

A8suraiiC6 

not  see  Pinkerton  on  the  subject :  He  did  not  know  of  his  remon-  Company. 
strances  after  Mr  Smith  came  to  Glasgow :  He  cannot  say  if  he      — r 
saw  all  the  agents  together ;  but  as  far  as  he  knows,  they  were  all 
of  the  same  opinion :  Pinkerton's  wheat  was  not  included  in  the 
sum  paid  by  the  Scottish  Union  Office :  The  witness  did  not  at« 
tend  all  the  meetings  after  Mr  Smith  came. 

The  manager  of  the  West  of  Scotland  Insurance  Office  proved 
that  Pinkerton  had  a  policy  with  their  office,  previous  to  the  fire  in 
November  1829:  That  it  commenced  on  the  11th  November  1828» 
and  was  current  for  a  year :  The  premium  for  the  second  year  had 
not  been  paid  before  the  date  of  the  fire,  and  never  was  paid  at  all : 
A  new  policy  was  opened  immediately  after  the  fire  :  A  claim  was 
made  by  Pinkerton  about  the  mon);h  of  January  following ;  but  no 
particular  ground  stated ;  but  it  was  understood  on  the  general 
ground,  that  the  fire  had  occurred  within  the  fifteen  days  after 
the  expiry  of  the  policy:  He  presumed  that  Pinkerton  wished 
to  avail  himself  of  the  5th  clause  of  the  conditions  of  the  policy 
which  was  read,  but  that  his  claim  was  rejected  by  the  directors 
of  the  office,  because  the  policy  was  not  in  force  at  the  date  of 
the  fire  :  He  had  the  minute-book  of  the  directors  with  him,  from 
which  he  read  the  minutes  of  a  meeting  of  directors  of  the  11th 
January  1830,  referring  to  the  claim  made  by  Pinkerton,  which 
was  mentioned  in  letters  to  the  directors,  but  delayed  till  another 
meeting;  also  the  minutes  of  a  meeting  of  directors  of  21st  January 
1830,  when  the  claim  was  considered :  The  minutes  stated,  that  the 
claim  appeared  to  be  made  under  the  general  policy  on  grain,  <  in 
*  all  or  any  of  the  warehouses  in  Glasgow : '  The  policy  expired  on 
1 1th  November  1829 ;  but  that  fifteen  days  were  allowed  for  its  re- 
newal :  In  this  case  it  was  not  renewed,  but  cancelled,  and  a  new 
one  entered  into :  The  policy  provided,  that  unless  payment  should 
be  made  within  fifteen  days,  the  policy  ceased,  and  reference  was 
made  to  the  special  insurance  by  Donaldson  to  Pinkerton :  The 
minutes  then  directed  a  case  to  be  prepared  for  the  opinion  of  coun- 
sel, to  be  stated  to  a  future  meeting :  The  opinion  of  counsel  was 
reported  to  a  meeting  held  on  the  25th  January  1830,  and  the 
claim  was  rejected  on  the  9th  February :  The  rejection  was  in- 
timated to  Pinkerton,  by  a  letter  dated  the  11th  February  1830, 
in  the  witness's  handwriting,  and  put  in  as  evidence,  which  stated 
the  ground  of  the  rejection  to  be,  that  the  policy  was  not  in  force, 
and  did  not  continue  for  fifteen  days,  as  the  premium  had  not  been 
paid :  He  knew  that  the  receipt  for  the  renewal  of  the  9ld  policy 
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2  Msr.  18S6.  instructed  Donaldson  to  insure,  or  to  give  him  the  benefit  of  his 
^^'V^^  existing  insurance;  but,  on  looking  at  the  postscript  to  the  letter  of 
PinkertwTtl!"  the  defenders'  agents  of  the  16th  January  1828,  upon  which  Do- 
naldson's insurance  confessedly  proceeded,  we  observe  it  there  dis- 
tinctly stated  and  held  forth,  that  '  the  insurance  will  cover  any 
*  thing  under  his  care,  whether  he  has  made  advances  on  them,  or 
^  has  been  instructed  to  insure^  or  otherwise,*  Whatever  might  have 
been  requisite,  therefore,  in  this  respect,  at  common  law,  or  where 
there  was  no  special  undertaking,  we  are  of  opinion  that  the  de- 
fenders are  barred,  in  this  case,  from  objecting  to  the  want  of  such 
evidence,  by  the  terms  of  their  own  engagement. 

In  these  circumstances,  we  are  of  opinion  that  the  condition  in 
Donaldson's  policy,  as  to  indorsing  thereon  any  other  policy  effect- 
ed on  the  same  goods,  cannot  apply  to  such  a  floating  policy  as 
appears  to  have  been  held  by  Pinkerton,  when  his  wheat  was  de- 
posited in  Donaldson's  storehouse;  as  Donaldson  could  have  no 
knowledge  of  all  the  policies  of  this  kind,  which  might  be  held  by 
the  various  depositors  to  whom  his  stores  were  constantly  open ; 
and  as,  by  the  special  agreement  of  the  defenders,  they  were  an- 
swerable for  every  thing  in  these  stores,  whether  he  had  been  in- 
structed to  insure  or  not. 

It  would  rather  appear,  indeed,  that  if  this  condition  could  be 
held  to  void  Donaldson's  policy  as  to  the  goods  belonging  to  Pin- 
kerton, it  must  equally  void  it  as  to  all  the  other  goods  in  the  same 
storehouse.  The  words  are  quite  general, — that  if  any  other  sub« 
aisting  insurance  on  goods  covered  by  this  policy  is  not  indorsed  on 
it,  ^  this  polio/  shall  be  void.'  But,  beyond  all  doubt,  the  goods  de- 
posited by  Pinkerton  were  included  in  the  description  of  goods 
covered  by  Donaldson's  policy,  being  *  all  goods,  his  own,  in  trust, 
*  or  on  commission^  in  his  new  store,'  &c.  And  this  had  been  far- 
ther interpreted  by  the  defenders'  agents  to  extend  to  *  any  thing 
^  under  his  care'  within  those  premises.  If  the  condition,  there- 
fore, was  to  be  enforced  according  to  its  letter,  the  whole  policy 
was  void;  and  the  defenders  ought  not  to  have  paid  the  L.8961, 
for  which  they  have  actually  settled.  But  if  this  settlement  was 
just,  and  according  to  the  true  meaning  of  their  engagement,  we  ap- 
prehend that  there  is  no  ground  upon  which  they  can  now  refuse 
to  extend  it  to  the  goods  in  question. 

It  appears,  indeed,  pretty  plainly  from  the  evidence  in  the  special 
case,  that  it  was  not  upon  this  ground  that  payment  of  Pinkerton's 
loss  was  withheld  when  the  rest  was  settled.  The  only  two  wit- 
nesses examined  at  the  trial  as  to  what  took  place  at  the  discussions 
with  the  defenders'  agents  when  the  claim  was  rejected,  concur  in 
stating,  that  the  ground  of  the  rejection  was,  that  they  believed  and 
assumed,  that  Pinkerton  was  entitled  to  recover  the  whole  amount  un- 
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der  his  floating  policy;  while  it  is  now  certain  that  that  policy  had  2  Mar.  1836. 
previously  expired,  and  was  no  longer  in  existence.     And  it  being    ^'^V^ 
also  clear,  that  even  if  it  had  been  indorsed  on  Donaldson's  policy,  51X^0?^"* 
Pinkerton  might  have  let  it  expire  without  injury  to  his  claim  on  Manchester 
the.  defender.:  ^-^-^ 

We  are  therefore  of  opinion,  that  the  pursuers  are  entitled  to       - — 
recover  the  sum  specified  in  the  verdict.  Consulted 

Addition  to  above  Opinion  by  Lords  Gillies^  Balgray^  Mackenzie^  Judges. 
Fullertony  Moncreiffand  Jeffrey. — We  do  not  think  that  Pinkerton's 
claim  can  be  affected  or  impaired  by  the  circumstance  of  Donaldson 
giving  uptbatclaim  when  objected  to,  or  taking  payment,  or  grant- 
ing receipt  for  the  amount  of  the  loss  thus  restricted.  It  is  to  be 
observed,  that  he  grants  a  receipt  only,  and  not  a  discharge ;  but 
the  niaterial  consideration  is,  that  by  this  time  the  loss  had  been  in- 
curred :  the  rights  of  the  different  parties  having  interest  in  the 
policy  had  vested;  and  the  claim  of  Pinkerton,  as  one  of  those  par- 
ties, bad  been  distinctly  brought  under  the  view  of.  the  defenders 
and  their  agen(.  In  that  situation,  though  Donaldson,  as  holding 
the  policy,  had  power  to  receive  payment,  and  to  discharge  such 
claims  as  were  thus  satisfied,  we  think  he  had  no  power  to  discbarge 
Pinkerton's  claim,  without  payment^  and  thus  to  abandon  a  right 
truly  vested  in  another,  without  his  privity  or  consent ;  and  as  there 
is  no  evidence  that  Hnkerton  in  any  way  authorised  such  a  sacri- 
fice, we  are  of  opinion  that  the  terms  of  the  settlement  with  Donald- 
son afford  no  just  ground  of  defence. 

Addition  by  Lords  Gillies j  Corehovse  and  Cockburn, — From  the 
information  laid  before  the  Court,  we  understand  that,  by  the  law 
of  England,  a  condition  in  a  policy,  with  regard  to  the  indorsement 
of  other  insurances,  similar  to  that  which  occurs  in  the  present  case, 
does  not  apply  to  floating  policies;  and  as  the  defenders  are  an 
English  company,  we  concur,  chiefly  on  that  ground,  in  the  opinion 
that  the  pursuers  are  entitled  to  recover. 

Lord  Balgray, — I  concur  in  this  addition. 

The  Courty  in  respect  of  these  opinions,  confirmed  the  verdict,  judgment. 
and  found  expenses  due. 

Lord  Ordioaiy,  Uedwyiu  Judges  at  Trial,  Lord  Juttice'derk,  Boylgf  Cringtelie. 

Act«  Dean  of  Fae,  f  Hope, J  and  H.  J.  Robertson.       Alt.  Buchonon,      CampbeU 
4  Macdowallt  S.S.C.  and  Cuninghame  Sf  Walker,  W.  S.  Agents.         T.  Clerk. 
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ALEXANDER  DONALDSON. 

• 

Reparation. — Law- Agent. — An  agent,  acting  bath  fir  the  har^ 
rower  and  lender  of  a  sum  of  money ^  who  neglected  to  inform  the 
lender  that  a  distillery,  on  the  security  of  which  the  loan  was 
made,  was  already  heavily  burdened  with  preferable  securities, — 
held  liable  to  the  lender,  to  the  extent  of  the  sum  lent,  and  interest 
thereon,  on  the  subject  subsequently,  from  depreciation  in  vake, 
proving  inadequate  to  meet  the  prior  securities. 

NarratiTe.        In  1823,  the  late  Henry  Haldane  brother  of  the  pursuers,  by  the 
advice  of  the  defender,  his  agent  on  this,  and^  as  it  would  appear, 
on  some  former  occasions,  invested  L.2000  in  the  following  man- 
ner :  Archibald  Dunlop  held  a  piece  of  ground,  on  which  he  had 
built  a  distillery,  in  lease  from  the  burgh  of  Haddington,  and  had, 
in  1818,  borrowed  L.2000  from  Mr  Cunninghame,  on  a  bond  and 
assignation  of  the  said  lease  in  security.    Mr  Cunninghame  wish- 
ing to  call  up  this  money,  it  was  proposed  that  Mr  Haldane 
should  pay  the  L.2000  to  him,  and  obtain  a  translation  of  the  fore- 
said assignation  of  Mr  Dunlop's  lease.     Accordingly,  in  a  letter, 
dated  5th  November  1823,  from  the  defender  to  Mr  Dunlop,  he 
says,  '  When  will  the  L.  2000  be  wanted  ?  I  think  I  shall  get  it 
<  from  Mr  Haldane.     At  least,  he  told  me  some  weeks  ago  that 
^  he  had  the  needful,  and  wishes  a  good  security.'    The  defender, 
who  was  Mr  Dunlop's  ordinary  agent,  drew  out  the  necessary 
deeds,  but  took  no  steps  for  making  the  right  an  effectual  real 
right  in  the  person  of  Mr  Haldane,  by  intimation  to  the  Ma- 
gistrates of  Haddington,  or  putting  Mr  Haldane  in  actual  or 
constructive  possession.     The  bond  and  the  original  assignation 
of  the  lease,  it  may  be  observed,  in  favour  of  Mr  Cunninghame, 
was  a  first  security,  and  intimation  had  been  made  to  the  Ma- 
gistrates, but  no  possession  taken  by  Mr  Cunninghame.    In  1826, 
Mr  Dunlop  obtained  a  feu-disposition  from  the  burgh  of  Had- 
dington to  the  piece  of  ground  he  held  in  lease,  under  the  burden 
of  the  said  lease.    Haldane  died  in  December  1826,  leaving  a  will 
in  the  English  form  :  and  some  discussion  having  arisen,  whether 
the  bond  was  carried  by  the  will  to  the  pursuers,  or  went  to  the 
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heir-at-law ;  Mr  John  Haldane,  the  brother  of  the  pursuersi  asked  3  Mar.  1836. 
the  defender  for  the  necessary  information,  in  order  to  take  the  J^IT*'^^'*^ 
opinion  of  counsel.     In  a  letter  which  occurred  in  the  course  of  Donaldson* 
the  correspondence,  dated  17th  October  1827,  the  defender  says,  ^^  — T 
writing  to  Mr  John  Haldane :  *  I  mentioned  to  your  brother,  (the 
late  Henry  Haldane,)  that,  in  my  opinion,  he  no  longer  held  any 
security  beyond  Mr  Dunlop's  personal  obligation,  and  that  Mr 
Dunlop  would  pay  him  up  the  money  at  the  ensuing  Martinmas, 
if  he  wished  it ;  but  he  said  that  he  was  quite  satisfied  with  Mr 
Dunlop's  own  security.  Under  the  circumstances  now  stated,  I  do 
not  think  this  can  be  viewed  in  any  other  light  than  a  personal 
bond.'   A  memoir,  which  was  also  drawn  up  at  this  time  by  the 
defender,  at  the  request  of  Mr  John  Haldane,  contained  the  follow- 
ng  passage :  <  A  principal  object  with  Mr  Dunlop  in  this  transac- 
tion, was  to  enable  him  to  borrow  a  considerable  sum  on  a  better, 
security  than  he  could  previously  give,  and  with  this  to  pay  off 
some  debts  secured  in  the  same  manner  as  Mr  Haldane's.    This 
he  accomplished ;  and  he  intimated  to  all  who  held  securities,  that 
he  would  discharge  them  at  the  ensuing  term  of  Martinmas.    I 
was  authorised  to  intimate  to  Mr  Haldane  that  Mr  Dunlop  would 
pay  him  at  that  time,  or  to  tell  him  that  Mr  Dunlop  would  keep 
the  money,  if  this  was  more  convenient  to  him ;  and  he  was  quite 
satisfied  with  his  personal  security.     I  think  it  was  in  going  to 
a  funeral  (some  time  perhaps  in  August  or  September  1826)  that 
I  made  this  communication  to  Mr  Haldane*    I  explained  to  him 
the  change  in  Mr  Dunlop's  situation,  and  told  him  that  I  no  longer 
thought  he  had  any  security  over  the  distillery.     I  do  not  dis* 
tinctly  recollect  his  answer;  but  it  was  to  this  effect,  that  as  he 
had  no  occasion  for  the  money,  and  was  quite  satisfied  with  Mr 
Dunlop's  own  security,  he  would  rather  wish  him  to  keep  it; 
ard  I  think  he  desired  me  to  thank  Mr  Dunlop  for  his  kindness 
in  the  business.  I  communicated  his  answer  to  Mr  Dunlop.    This, 
as  far  as  I  recollect,  was  all  that  passed.    There  was  no  written 
communication  on  either  side.     Mr  Haldane  expressed  himself 
quite  satisfied,  and  appeared  to  be  obliged  to  Mr  Dunlop  for 
keeping  the  money,  though  it  was  explained  to  him  that  the  se- 
curity was  lessened.' 
In  consequence  of  a  family  arrangement,  an  assignation  of  the 
sum  and  corresponding  security  was  granted  in  favour  of  the  pur- 
suers by  the  heir-at-law.     The  assignation  was  not  prepared  by 
the  defender;  but  the  pursuers  allege  it  was  transmitted  to  him, 
to  be  intimated  to  Mr  Dunlop ;  and  the  security  is  there  mentioned 
as  an  heritable  bond,  by  which  term  it  was  also  mentioned  in 
some  of  the  letters  of  the  defender.    The  pursuers  allege,  that  in 
consequence  of  representations  from  the  defender,  similar  to  those 
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3  Mar.  1836,  which  he  averred  he  had  made  to  the  deceased  Mr  Haldane,  that 
Haidanes  v  ^^^  ^^^^  Security  had  been  evacuated  by  the  change  in  Mr  Dun- 
Donaldson,  lop's  right,  they  employed  him  to  lend  out  their  money  on  un- 
Narraiive.  doubted  heritable  security.  The  defender  accordingly  wrote  a 
letter  to  Mr  Dunlop  in  the  following  terms :  «.  Haddington^  &d  No- 

*  vember  1827.     My  Dear  Sir»  The  Miss  Haidanes,  who  are  now 

<  in  right  of  your  bond  to  Mr  Cunninghame,  are  quite  satisfied  to 

*  have  you  for  their  debtor;  but  it  occurs  to  them,  that  if  the 

<  money  is  to  lie  in  your  hands,  that  they  should  have  the  same 

*  kind  of  security  as  he  got.     That  you  may  have  time  to  de- 

*  termine  whether  you  will  do  this,  or  pay  up  the  money,  tliey 

*  will  wait  your  answer  till  the  first  of  January.  Yours  sincerely,' 
(Signed)  *  Alex.  Donaldson.'  The  defender,  though,  by  his 
own  admission,  perfectly  aware  that  prior  securities  bad  been  con- 
stituted over  the  properties  in  1826,  ampunting  to  L.  18,000  op 
L.20,000,  does  not  appear  to  have  made  any  farther  communi-' 
cation  of  the  fact  than  what  might  be  gathered  from  the  memoir 
above  quoted.  Dunlop  having  agreed  to  retain  the  money,  granted 
a  bond  and  disposition  in  security  to  the  pursuers,  in  February 
1828,  which  was  prepared  by  the  defender.  The  credit  of  Dunlop 
at  this  time,  and  for  some  time  afterwards,  seems  to  have  been 
perfectly  good,  as,  in  1829,  Mr  John  Haldane  lent  him  L.12,000 
on  the  joint  promissory-note  of  himself  and  two  others,  and  the 
defender  lent  him  L.IOOO  for  a  client,  about  that  time,  on  ashni-* 
lar  security.  Even  in  1831  the  defender  lent  L.500  of  bis  own 
money,  on  Mr  Dunlop's  own  promissory-note. 

Mr  Dunlop  J^became  bankrupt  in  1831,  and,  after  that,  his 
heritable  property  fell  so  considerably  in  value,  that  by  a  report 
lodged,  in  1804,  in  the  process  of  ranking  and  sale,  the  pre- 
mises were  estimated  at  L.  10,000  only.  The  reporter,  how- 
ever, stated  their  value,  in  1825,  at  the  sum  of  L.2d,000.  By 
other  reports  it  appeared,  that,  in  1826,  the  buildings  were  con-* 
sidered  to  be  worth  upwards  of  L.30,000,  and  that  they  had  cost 
not  less  than  L.40,000.  The  interest  was  paid  on  all  the  heri- 
table  debts  for  a  year  after  the  bankruptcy.  In  1834  the  whole 
subjects  were  put  up  to  public  roup  at  the  upset  price  of  L.  10,000; 
but  no  offerer  appeared.  In  these  circumstances  the  pursuers 
raised  the  present  action  against  the  defender,  for  payment  of  the 
L.2000,  with  interest  from  the  time  that  it  ceased  to  be  paid,  on 
the  pursuers  assigning  the  bond  and  disposition  in  security;  or 
otherwise,  concluding  that  the  defender  should  be  bound  to  make 
good  the  whole  loss  and  damage  arising  from  the  defender  not 
having  obtained  a  valid  security. 

The  pursuers  averred  that  the  defender  was  the  ordinary  agent  of 
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the  family,  and  that4;hey  Bad  employed  him  to  get  an  eiSTectual  and  3  Mar.  1836. 

a  first  security ;  that  they  had  been  prevailed  upon  by  the  defender  to  ^[^^nesv. 

renounce  and  cancel  the  security  on  the  lease,  and  take  the  other  in  Donaldson. 

Jien  of  it ;  that  neither  the  pursuer  nor  their  brother,  Mr  John  Hal-  jj^J^^e. 

•dane,  ever  saw  the  memoir  drawn  by  the  defender,  as  it  was  sent  to 

ihe  agent  in  Edinburgh,  and  recovered  out  of  his  hands  to  be  pro* 

^uced  in  process ;  that  they  were  not  made  aware  of  the  existence 

of  prior  securities.    These  averments  were  denied  by  the  defender, 

who  maintained  that  he  acted  solely  as  the  agent  of  Mr  Dunlop, 

and  had  been  paid  by  him,  and  that  he  was  not  the  family  agent 

,of  the  pursuers;  that  he  had  sent  the  memoir  to  Mr  John  Haldane, 

and  that  he  had  informed  the  pursuers  of  the  existence  of  the  prior 

securities. 

The  pursuers  pleaded-^The  defender  having  been  professionally  Pursnen' 
employed,  first  by  the  late  Mr  Henry  Haldane,  and  then  by  the  pur-  ^^^^ 
«uers  as  his  successors,  to  invest,  or  see  invested  the  sum  of  money 
in  question,  on  a  valid  and  preferable  security  over  Mr  Dunlop's 
lieritable  property,  and  having  wrongfully  failed  to  discharge  the 
duty  committed  to  him,  is  liable  in  reparation  to  the  pursuers.  In- 
deed, on  the  principles  of  the  followiug  cases,  the  circumstance, 
that  Mr  Donaldson  was  the  only  agent  in  the  transaction,  would 
bave  rendered  him  liable,  without  special  employment ;  Strutbers 
V.  Lang,  2d  Feb.  1826,  F.  C,  and  House  of  Lords,  28th  May 
1827,  2fV,SfS,  563 ;  Rowand  v.  Stevenson,  6th  July  1827,  F.  C, 
aflSrmed  in  House  of  Lords,  14th  July  1830,  4  fT.  §•  S.  177 ;  Brown 
V.  Cuthill,  28th  Mar.  1828,  4  Murray^ s  Rep.  474.  He  is  sepa- 
rately liable  in  reparation  to  the  pursuers,  on  the  single  ground 
that,  at  the  date  of  preparing  the  heritable  bond  in  the  pursuers' 
favour,  he  wrongfully  misrepresented,  or  wrongfully  concealed  from 
the  pursuers  the  extent  of  encumbrances  then  existing  over  the 
subjects,  in  consequence  of  which  the  pursuers  were  induced  to 
allow  their  money  to  remain  in  Mr  Dunlop's  hands,  which  they 
would  not  otherwise  have  done ;  Graham  v.  Steuart  and  others, 
.4th  Mar.  1831,  F.  C.  And  it  is  no  justification  of  his  professional 
neglect  to  say  that  he  was  not  paid  by  the  pursuers ;  for  it  has  been 
decided,  that  eveii  where  an  agent  acts  gratuitously,  he  is  not  the 
less  liable  in  reparation  of  the  consequences  attendant  on  his  care- 
lessness;  Currie  v,  Colquhoun,  17th  June  1823.  He  is  bound  to 
make  payment  to  the  pursuers  of  the  whole  sum  contained  in  the 
bond  by  Mr  Dunlop,  with  the  interest  due  on  it,  on  receiving  from 
the  pursuers  an  assignation  to  their  whole  right  under  that  bond. 
At  all  events,  the  defender  is  bound  to  pay  the  pursuers  the  whole 
amount  of'Ioss  and  damage  arising  through  the  imperfection  or 
insufficiency  of  the  security;  Sime  v.  Clark,  2d  Dec.  1831,  F,  G 
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Haldanes  v. 
Donaldson. 

Defender's 
Fleas. 


3  Mar.  1836.  The  defender  pleaded— The  pursuers'  claim,  in  so  far  as  it  is 
founded  on  the  defender's  alleged  failure  to  complete  the  security, 
is  groundless,  in  respect  that,  in  that  transaction,  he  never  was  em- 
ployed as  the  agent  of  Mr  Haldane,  or  of  any  person  except  Mr 
Dunlop ;  Wilson  v.  Riddell,  20th  June  1826 :  Nor  can  the  defender 
be  liable,  because  the  late  Mr  Haldane  did  not  complete  his  security 
by  entering  into  possession  of  the  distillery, — that  gentleman  having, 
during  his  lifetime,  as  well  as  the  pursuers,  as  his  representatives, 
allowed  the  money  to  remain  in  Mr  Dunlop's  hands  on  his  personal 
security  solely.  The  claim  is  also  groundless,  in  so  far  as  it  is  founded 
upon  the  alleged  want  of  intimation  to  the  landlord,  in  respect  that 
the  original  assignation  of  the  lease  in  security  of  the  debt  was  for- 
mally intimated  to  the  landlord  by  Mr  Cunninghame,  and  that  all 
his  assignees  were  entitled  to  the  benefit  of  that  intimation ;  Yeo- 
man V.  Elliot,  2d  Feb.  1813,  JP.  C  The  pursuers  also,  it  must  be 
observed,  voluntarily,  and  without  the  knowledge  or  consent  of  the 
defender,  extinguished  their  prior  security  over  Mr  Dunlop's  right 
of  lease,  by  which  possibly  they  might  have  obtained  a  preference 
over  the  intermediate  securities.  The  defender  can  in  no  way  be 
liable,  as  every  thing  which  he  was  employed  to  do  in  reference  to 
the  matter  was  executed  in  the  most  correct  and  unobjectionable 
manner ;  for  even  assuming  an  employment  to  have  been  given  by 
the  pursuers,  the  whole  extent  of  that  employment  was  merely  that 
he  should  prepare  formally  and  regularly  the  written  deeds ;  which 
were  all  correct  Besides,  he  was  not  employed  by  the  pursuers  to 
select  a  security,  but  specially  restricted  to  take  it  from  Mr  Dunlop ; 
and  in  addition  to  this,  the  pursuers  directly,  or  through  their 
brother  as  their  manager,  took  the  additional  security  in  the  full 
knowledge  of  the  prior  securities,  which  can  be  proved,  but  is  ap- 
parent from  the  circumstance  of  their  having  received  the  memoir 
which  was  drawn  up  by  the  defender.  The  claim  is  also  ground- 
less, in  respect  that  it  has  not,  hoc  statu^  been  ascertained  that  there 
is  any  inadequacy  in  that  security  :  at  all  events,  at  the  time  the  se- 
curity was  granted,  the  subjects  afforded  an  ample  security  to  the 
pursuers,  or  at  least  were  then,  and  long  afterwards,  fairly  and  bona 
fide  held  by  all  concerned  to  do  so ;  and  the  defender,  even  had 
he  been  acting  as  the  law  agent  and  adviser  of  the  pursuers,  would 
not  have  been  responsible  for  subsequent  and  unforeseen  depre- 
ciation in  the  value  of  Mr  Dunlop's  property. 


ird  Ordi- 
y*t  Inter- 
tor. 


The  Lord  Ordinary  pronounced  the  following  interlocutor  and 

note: 

<  The  Lord  Ordinary  having  considered  the  revised  cases  for  the 

<  parties,  together  with  the  closed  record,  productions,  and  whole 

<  process,  decerns  in  terms  of  the  libel ;  finds  the  defender  liable 


No.  107.  COURT  OF  SESSION.  595 

in  expenses  of  process,  and  remits  to  the  Auditor  to  tax  the  account  s  Mar.  1830. 
thereof  when  lodged,  and  to  report' 

NoU.-^^  In  the  circumstances  of  this  case,  there  is  no  reason  to  Dooaid&oa. 
suppose  that  the  defender  intentionally  sacrificed  the  interest  of  -; — 
the  pursuers,  or  their  brother,  Mr  Henry  Haldane,  to  that  of  his 
client,  Mr  Dunlop ;  but  it  is  thought  that  he  is  bound,  notwith- 
standing, to  indemnify  them  for  the  loss  they  have  sustained  in 
consequence  of  negligence  and  error  in  his  professional  conduct. 
It  is  plain  that,  in  negodating  the  loan  by  Mr  Haldane,  he  acted 
in  the  double  capacity  of  agent  both  for  the  borrower  and  lender, — 
a  delicate  situation,  in  which  more  than  ordinary  care  and  circum- 
spection are  necessary.  On  that  occasion  he  neglected  to  com- 
plete the  security  in  the  way  in  which  it  ought  to  have  been  done. 
He  neither  intimated  to  the  grantors  of  the  lease  the  assignation 
by  Cunninghame  to  Haldane,  nor  did  he  put  the  assignee  either 
into  actual  or  constructive  possession.  The  first  omission  exposed 
Haldane  to  the  danger  of  Cunninghame's  bankruptcy,  and  the  se- 
cond to  that  of  Dunlop's  bankruptcy.  The  first  omission  was 
quite  inexcusable;  the  second  was  neither  justified,  as  is  alleged, 
by  the  terms  of  the  assignation,  nor  by  the  decision  in  the  case 
of  Yeoman,  in  1813. 

*  Mr  Dunlop  having  obtained  a  feu-right  of  the  subject  of  his 
lease,  but  under  the  burden  of  that  lease  which  had  been  conveyed 
to  Henry  Haldane,  the  defender  erroneously  informed  Haldane 
that  his  security  was  thereby  evacuated.  He  says  that  Haldane, 
on  that  occasion,  expressed  his  intention  to  let  the  money  re- 
main on  Dunlop's  personal  security, — an  averment  of  which  there 
is  no  evidence,  and  which,  if  proved,  would  not  now  be  material* 
After  Henry  Haldane's  death,  the  pursuers,  by  a  compromise 
with  their  eldest  brother,  obtained  right  to  the  bond  and  assig- 
nation from  Dunlop.  Whatever  may  have  been  the  intention  of 
Henry  Haldane,  it  is  clear  that  the  pursuers  desired  to  have  an 
heritable  security  from  Mr  Dunlop,  and  that  the  defender  acted 
for  their  behoof  in  attempting  to  obtain  it,  though  again  in  the 
double  capacity  of  agent  for  borrower  and  lender.  The  defender 
avers  that  he  informed  the  pursuers  that  the  security  created  by 
the  assignation  of  the  lease  was  evacuated  by  the  feu-right ;  and 
it  appears  from  his  letter  of  the  Sd  November  1827,  that  he  ap- 
plied to  Mr  Dunlop  for  a  new  security  to  them  ^  of  the  same  kind 
*  which  their  brother  got ;'  which  can  be  construed  in  no  other  sense 
than  a  first  security  over  the  subjects.  Accordingly  he  did  obtain 
an  heritable  bond  from  Mr  Dunlop,  on  which  he  expede  an  in- 
feftment  But  on  that  occasion,  though  perfectly  aware,  as  he 
admits,  that  the  property  had  in  the  meantime  been  encumbered 
to  the  amount  of  nearly  L.20,000,  which  rendered  it  a  security 
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Haldanes  v» 
Donaldson. 

Note* 


altogether  unfit  for  a  permanent  investment,  and  which  no  pru- 
dent man  of  business,  acting  for  the  pursuers,  would  have  accepted, 
he  concealed  that  fact  from  them,  and  exposed  them  to  the  loss 
which  has  since  occurred. 

'  No  sufficient  excuse  has  been  stated  for  this  conduct  on  the 
part  of  the  defender.  He  says  the  pursuers  relinquished  theh* 
security  under  the  lease,  without  his  knowledge  or  consent;  but 
they  are  not  to  blame  on  that  account,  as  he  himself  had  informed 
them  that  that  security  was  destroyed, — information  singularly  un- 
fortunate, for  even  at  that  moment,  it  rather  appears,  he  might  have 
repaired  his  original  neglect,  and  rendered  it  available.  Another 
defence  is,  that  he  did  give  them  information  that  Mr  Dunlop  bad 
granted  securities  over  his  feu;  because,  in  his  memoir  to  Mr  John 
Haldane,  he  had  stated  that  the  feu-right  was  obtained  to  enable  Mt 
Dunlop  to  borrow  money,  and  to  pay  off  certain  debts.  But  this 
communication,  even  if  shewn  to  the  pursuers,  which  they  deny, 
and  which  is  not  proved,  was  much  too  vague  -and  imperfect  to 
put  them  on  their  guard,  for  it  neither  specified  the  sums  borrow"- 
ed  by  Mr  Dunlop,  nor  the  nature  of  the  securities  he  had  granted. 
Still  less  is  it  relevant  to  plead  that  the  pursuers  did  not  employ 
him  to  select  a  security,  but  restricted  him  to  take  one  from  Mr 
Dunlop.  Even  if  that  had  been  the  case,  it  was  his  duty  to  have 
explained  to  them  distinctly  that  Mr  Dunlop  had  no  longer  the 
power  to  give  them  an  effectual  security,  having  borrowed  on  the 
distillery  to  the  great  amount  above  mentioned.  It  is  plain  that 
the  defender,  misled  by  the  apparent  prosperity  of  the  distillery — 
at  best  a  hazardous  speculation — and  by  the  supposed  resources 
of  Mr  Dunlop,  had  considered  the  real  security  as  of  little  moment, 
and  become  incautious  and  negligent  with  regard  to  it.' 


Opinion  of 
Court. 


The  defenders  reclaimed.     At  advising. 

Lord  Balgray. — It  is  clear  that  the  pursuers  intended  to  have 
a  valid  security  for  the  money  lent  by  them ;  but  they  in  reality 
got  none.  I  cannot  approve  of  the  defender's  conduct  on  the  se- 
cond occasion :  he  was  then  acting  as  agent  for  both  parties :  he 
was  the  agent  for  the  borrower,  and  was,  of  his  own  personal  know- 
ledge, perfectly  aware  of  the  situation  of  his  affairs;  and  it  was 
therefore  his  duty  to  have  communicated  what  he  knew  to  the 
lender,  for  whom  he  was  also  acting  as  agent. 

Lord  President, — The  defender  committed  a  great  blunder,  from 
the  commencement  of  these  transactions,  in  acting  for  both  parties. 
He  ought  to  have  refused  to  act  for  the  lender,  as  he  was  the  agent 
of  the  borrower.  In  regard  to  the  heritable  security,  for  that  on 
the  lease  is  now  comparatively  immaterial,  I  think  he  should  have 
told  the  lenders  what  he  of  his  own  personal  knowledge  knew: 
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he  should  have  made  them  aware  that  there  was  L.20,000  already  3  Mar.  18^. 
.secured  on  the  distillery,  and  allowed  them  to  judge  whether  they    ^^^v^^ 
» would  then  go  into  the  transaction.  Dontad^on'!* 

Lord  Gillies. — I  concur.     I  afiftee  in  the  views  on  which  the  in-        

terlocutor  of  the  Lord  Ordinary  is  founded.  It  appears  to  me  clear,  ^oirt?" 
from  the  passage  in  the  letter  from  the  defender  to  Mr  Dunlop, 
-quoted  by  bis  Lordship  in  his  note,  that  the  defender  acted  as  the 
pursuers'  agent,  and  that  the  pursuers  wished  to  lend  only  on  con- 
edition  of  getting  good  heritable  security.  They  certainly  did  get  this 
kind  of  security ;  but  they  were  posterior  to  two  others,  who  were 
preferably  secured  to  the  amount  of  L.20,000.  I  do  not  mean  to 
«ay  that  the  subject  was  thus  burdened  above  its  value ;  but  this 
I  will  say,  that  the  pursuers  should  have  been  allowed  to  judge  of 
that;  and  it  was  the  duty  of  the  defender,  as  their  agent,  to  have 
mentioned  to  them  the  number  and  amount  of  the  debts  preferably 
secured,  to  enable  them  to  form  their  judgment.  This,  however, 
he  omitted  to  do,  I  am  sorry  for  him;  but  I  think  the  Lord  Or- 
dinary's interlocutor  well  founded. 

Lord  Mackenzie. — I  concur.  The  loss  may  probably  have  oc- 
curred from  the  fluctuation  of  the  value  of  the  distillery.  No  pro- 
perty is  more  liable  to  fluctuation,  and  therefore  it  was  the  more 
perilous  to  lend  money  on  a  subject  of  that  kind,  after  it  had  been 
already  burdened  ta  a  large  amount,  as  it  was  in  fact  subjecting  the 
money  lent  on  the  postponed  security  to  all  the  efiects  of  the  fluc- 
tuations. Certainly,  before  such  a  step  was  taken,  the  consent  of 
the  parties  should  have  been  asked,  as  they  must  be  held  to  have 
-wished  an  ordinary  unexceptionable  security. 

The  Court  adhered^  giving  additional  expenses.  judgment. 

I^rd  Ordinary,  Corehome.  Act,  Keay,  Penney,  Alt.  Dean  of  Fac.  {Hape,) 

Sol.-Gen.  {Cuninghamet)  ManhaU,  John  Courts  S.  S.  C.  and  Gibson  jf 

Donaldson^  W.  S.  Agents.         S*  Clerk. 

C.  E. 


FIRST  DIVISION. 
No.  CVIIL  8rf  March  1836. 

PAGET  BAYLY,  Petitioner, 

against 

EDWARD  SWAN,  Respondent. 

Sanctuary. — Petition  of  a  debtor  incarcerated  in  the  Abbey  jail^  for 
debt  contracted  within  the  Sanctuary^  to  be  transferred  to  another 
jailf  in  order  to  pursue  a  process  ofcessiOf  refused. 
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DECISIONS  OF  THE 


No.  109. 


Bayly  v. 
Swan. 

Narrative. 


8  Mar.  1836.  The  petitioner,  a  prisoner  in  the  Abbey  jail  of  Holyroodhoose,  for 
a  debt  to  the  respondent,  contracted  whilst  living  in  the  Sanctuary, 
presented  a  petition  to  be  removed  to  the  Canongate  jail,  that 
he  might  thereby  be  enabled  to  pursue  a  process  of  cessio.  He 
stated  that  this  was  the  proper  course  of  proceeding,  founding  on  the 
argument  in  the  case  of  Dunlop,  11th  July  1799,  Mor.  11,800;  and 
the  opinion  given  in  2  Bell's  Com.  p.  574.  The  respondent  an- 
swered, that  to  grant  the  prayer  of  the  petition  would  be  to  interfere 
with  the  jurisdiction  of  the  Sanctuary,  and  to  deprive  the  incarcera- 
ting creditor  of  the  only  means  of  enforcing  his  debt,  on  the  effi- 
ciency of  which  he  was  entitled  to  rely;  that  there  was  no^autho- 
rity  for  such  a  proceeding ;  on  the  contrary,  the  decisions  were 
against  it. 


Judgment. 


On  advising  petition  and  answers,  the  Judges  were^doubtful 
whether  they  had  the  power  to  transfer  prisoners  from  the  jail  where 
they  were  legally  incarcerated ;  but  they  were  of  opinion  besides, 
that  it  would  deprive  persons  in  the  Sanctuary  of  all  credit,  if,  when 
they  were  incarcerated  in  the  Abbey  jail  for  debts  contracted  Vithin 
the  Sanctuary,  for  which  alone  they  could  there  be  imprisoned,  they 
could,  against  the  wish  of  the  incarcerating  creditor,  be  transferred 
to  a  common  jail,  where  they  were  open  to  the  diligence  of  all  their 
creditors ;  and  that,  in  the  case  of  Dunlop,  there  was  no  authority 
for  such  a  proceeding. 

The  Court  unanimously  refused  the  petition,  with  expenses. 

Act.  J.  Shaw  Stewart.        James  P,  Falhier,  S.S.C.  Agent.         Alt.  G,  B.  PaUiton. 
James  Martith  S.S.C.  Agent.         D,  Clerk. 

C.  R. 


FIRST  DIVISION. 


No.  CIX. 


4/A  March  1836. 


k 


Mrs  JANET  STEWART  or  IRVINE 

against 

PATRICK  CRICHTON  and  Others. 

Process. — Trust.  —  Multiplepoinding. — A  creditor  toko  had 
lodged  a  claim,  and  was  ranked  on  Uie  estate  of  his  debtor,  by  trustees 
appointed  to  distribute  the  property  amongst  tlie  creditors  by  a  trust- 
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deedj  to  which  altnost  all  (he  creditarsj  himself  excepted^  had  acceded^  4  Mar.  1838. 
having  raised  an  action  ofmultiplepoindinff,  in  the  name  of  the  tms"    ^■•V^^ 
tees,  but  contrary  to  their  wishes^  as  well  as  of  the  200  acceding  cre^  irvu,*  v^^ 
ditorsy  in  order  to  obtain  a  judicial  decision  on  his  claim,— found,  Crichton  and 
that  the  action  was  incompetent* 

The  circumstances  in  which  this  process  of  multiplepoinding  was  Narrative, 
brought,  will  be  found  in  the  note  added  by  the  Lord  Ordinary 
to  his  interlocutor  of  the  Sd  February  1836 :  ^  General  Stewart 
died  deeply  involved  in  debt.  His  sister  served  heir  to  him  cum 
beneficio  inventarii.  She  executed  a  trust-deed,  to  which  it  is  said 
almost,  if  not  all,  the  creditors,  to  the  number  of  about  200,  have 
acceded ;  the  trustees  have  realised  the  property,  and  it  is  in  the 
course  of  distribution,  agreeably  to  a  scheme  which  has  been  sub- 
mitted to  the  consideration  of  eminent  counsel.  The  real  raiser 
of  this  multiplepoinding,  acting  for  the  trustees  of  one  creditor, 
lodged  a  claim,  and  was  ranked  by  the  trustees  on  General  Stew- 
art's estate ;  but  he  refused  to  sign  the  deed  of  accession,  and  it 
rather  appears,  from  the  correspondence  produced,  that  he  had  not 
acceded  rebus  ipsis  et  factis. 
<  The  questions  are,  1st,  Whether  this  single  creditor  is  entitled 
not  only  to  have  his  own  claim  tried  in  a  court  of  law,  but  whe- 
ther he  can  set  aside  the  trust  altogether,  and  throw  the  whole 
funds  into  Court,  to  be  judicially  distributed.  2d,  If  he  is  en- 
titled, whether  this  can  be  done  by  a  multiplepoinding  raised  in 
the  name  of  the  trustees,  but  without  the  consent,  and  contrary 
to  the  wishes  of  them,  and  of  the  200  acceding  creditors.  There 
can  be  no  doubt,  that  if  he  has  not  acceded,  he  has  a  direct  action 
against  the  trustees  for  his  debt,  and  if  they  do  not  choose  to  pay 
in  full,  he  may  force  them  to  count  and  reckon  for  their  intromis- 
sions. But  this  by  no  means  involves  the  necessity  of  making  all 
the  creditors  parties,  or  defeating  the  process  of  distribution  under 
the  private  trust,  though  perhaps  it  may  possibly  lead  to  that  re- 
sult. If  General  Stewart  were  alive,  and  was  a  trader,  the  pri- 
vate trust  would  not  have  prevented  a  sequestration,  and  as  it  is, 
the  estate  might  have  been  brought  into  Court  by  a  ranking  and 
sale.  But  the  proceeding  which  the  non-acceding  creditor  has 
adopted,  is  of  a  different  description.  Without  constituting  his 
debt,  or  raising  diligence  upon  it,  he  brings  a  multiplepoinding  in 
the  name  of  the  trustees,  founding  upon  the  trust-deed  as  their 
title,  and  setting  forth  the  powers  which  it  confers  upon  them,  and 
he  subsumes  in  their  names  that  it  is  necessary  the  funds  realised 
should  be  distributed  under  judicial  authority,  and  that  they  should 
be  exonerated  of  their  intromissions.     Now,  it  is  settled  law,  that 
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4  Mar.  1836.  <  the  real  raiser  of  a  maltipIepoiiKling  cannot  impeach,  in  his  8am- 
^^V^^    ^  mons,  the  title  of  the  nominal  raiser,  or  set  fortli  in  his  name  facts 

Ir^inY!;°'^       *  inconsistent  with  that  title.     The  conclusion  for  exoneration  in 

Crichton  and  <  this  process  is  a  Striking  illustration  of  the  propriety  of  that  rule. 
t&rs^  ^  rpj^^  nominal  raisers  are  acting  under  a  trust-deed,  by  which  they 

Nairative.        <  are  not  only  authorised,  but  bound,  Ist,  To  realise  the  funds,  and 

*  afterwards  to  apply  them  in  payment  of  the  debts,  according  *  to 
^<  the  rights  and  preferments'  of  the  creditors,  conform  to  a  scheme 
>  of  division  to  be  prepared  under  their  own  authority,  and  to  whom, 

<  in  the  deed  of  accession,  there  is  a  submission  of  all  questioos 

*  which  may  arise  among  the  acceding  creditors  in  the  ranking.  It 
^  is  plain,  therefore,  that  they  would  not  have  been  entitled,  with- 
'*  out  the  consent  of  all  the  acceding  creditors,  to  stop  short  before 
'  they  had  performed  half  their  duty,  to  throw  the  whole  trust  af- 
^  fairs  into  Court,  and  to  create  all  tiie  tedious  and  expensive  lid- 

*  gation,  which  it  was  the  very  object  of  the  trust  to  prevent.  As 
^  this  would  have  been  clearly  incompetent  in  an  action  raised  at 
-^  the  instance  of  the  trustees  themselves,  so  it  also  must  be  incom- 

<  potent  in  an  action  raised  in  their  name  and  without  their  consent 
^  The  real  raiser  may  perhaps  be  able  to  attain  his  object  in  another 

<  shape,  but  it  is  thought  that  he  cannot  do  so  in  this  shape.  If 
^  the  multiplepoinding  were  sustained,  the  very  first  step  must  be 

*  to  cite  the  200  acceding  creditors,  a  number  of  whom  are  already 
■*  cited,  and  the  expense  of  these  citations,  by  no  means  inconside- 

<  rable,  would  fall  on  the  fund  in  medio,  and  afterwards  they  would 

*  all  be  obliged  to  lodge  separate  claims,  or  be  at  the  expense  of 
^  executing  assignations  to  trustees  for  their  behoof,  a  heavy  burden 

*  on  a  multitude  of  creditors,  many  of  whose  claims,  it  is  said,  do 
^  not  exceed  ten  shillings.     But  if  the  raiser  tries  his  own  case  in 

<  an  ordinary  action,  the  trustees  are  at  once  brought  into  the  field, 

<  and  it  becomes  a  simple  competition  with  them,  acting  for  all  the 

*  other  creditors. 

<  Further,  it  may  be  observed,  there  is  no  double  distress  here, 

<  nor  the  least  prospect  of  it.  There  is  but  one  creditor  who  de« 
^  mands  a  judicial  decision  on  his  claim:  all  the  rest  have  bound 
^  themselves  to  abide  by  the  judgment  of  the  trustees,  which  they 
^  consider  by  far  the  cheapest  and  most  convenient  mode  of  wind- 

*  ing  up  the  affairs  of  the  deceased. 

'  The  Lord  Ordinary  has  thought  it  right  to  state  his  views  at 
^  length,  because  the  process  of  multiplepoinding,  of  the  greatest 

<  utility  where  it  is  properly  applied,  has  recently  been  attempted 

*  in  cases  to  which  it  is  totally  inapplicable ;  and  as  it  is  sometimes 

*  styled  a  congeries  of  actions,  there  seems  to  be  a  notion  that  it 


Vo.  IIO;  COURT  OF  session;  541. 

*  may  supersede  every  other  form  of  action.     See  Ronaldsoii  v.  4  Mar.  1836.* 

*  Johnston,  &c.  Dec.  11.  1834/  ^^-^ ^r■*^ 

Stewart  or 
Irvine  v. 

The  Lord  Ordinary  pronounced  the  following  interlocutor:  *  The  Crichton  and 

*  Lord  Ordinary  having  heard  counsel  for  the  parties,  sustains  the  ^''^®"- 

<  objections  to  the  competency  of  the  action ;  dismisses  the  same, 

*  and  decerns:  Finds  the  real  raisers  liable  in  expenses,  and  remits 

<  the  account  thereof,  when  lodged,  to  the  Auditor  to  tax  the  same,  >  . 

<  and  to  report,  reserving  to  the  real  raisers  to  bring  such  other  ac- 

<  tion  as  may  be  competent' 

» 

The  defender  reclaiming^  the  Courts  in  the  special  circumstances : Judgment. 
of  the  case,  unanimously  adhered. 

Lord  Ordinary,  Corehoute.  Act.  D.  M*NeilL  Alt.  SoL-Gen.  fCuningkameJ 

Moncreiff,  Jamet  Robertson,  S.  S.C.  and  James  Gordon,  W.S.  Agents.  D, 

Clerk. 

G.  R. 


FIRST  DIVISION. 
No.  ex.  4tli  March  1836. 

JAMES  COWAN  Junior 

against 

JAMES  FARNIE  and  Others; 

AND 

JAMES  FARNIE  and  Others 

against 

Messrs  MOWBRAY  and  HOWDEN. 

Law- Agent.  —  Mandate.  —  Process.  —  Expenses.  —  Circum' 
stances  in  which  it  was  heU^  \st^  That  the  presumption  of  a  mem'- , 
date  to  an  agent  to  pursue  an  action  in  the  Court  of.  Session^  aris- 
ing from  the  possession  of  the  title-deeds^  was  redargued ;  that  the 
action  must  be  dismissed^  in  so  far  as  the  pursuer  disclaiming  the 
mandate  was  concerned^  and  that  the  defenders  fiad  no  claim  against 
the  disclaimer  for  expenses.  2dy  That  the  agents^  who  hadj  without 
proper  authority,  though  acting  bona  fide^  used  the  name  of  the  dis" 
claimer  as  one  oft/ie  pursuers  of  the  action  j  were  liable  to  him  for 
his  expenses  arising  after  his  disclamation,  and  to  the  defenders  for  • 
€dl  their  expenses,  reserving  to  the  agents  any  claim  of  relief  comps' 
tent  against  the  other  pursuers. 
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No.  no. 


Cowan  V. 
Farnic  and 
Others,  &c. 

Narrative. 


4  Mar.  1836.  In  1828,  an  action  of  declarator  of  an  exclusive  right  to  an  area 
or  close  adjoining  certain  subjects  in  Burntisland,  was  brought 
against  James  Farnie  and  others  by  James  Cowan  senior,  for 
himself  as  liferenter  by  reservation  of  the  said  subjects,  and  as 
mandatary  for  two  of  his  children,  fiars,  as  also  in  the  names  of 
his  other  children,  James,  Thomas,  Elizabeth  and  Helen  Cowan, 
the  other  fiars.  The  titles  libelled  on  were,  first,  An  instrument 
of  sasine  in  1794,  on  a  resignation  by  Mrs  Cowan  in  favour  of 
herself  and  husband ;  and,  2d,  An  instrument  of  sasine  in  favour 
of  their  six  children  nominatim,  on  a  disposition  by  Mr  and  Mrs 
Cowan  in  1819,  whereby,  *  for  the  love,  favour  and  affection' 
they  had  to  their  children,  they  disponed  the  property  in  favour 
of  the  said  children  nominatim,  reserving  their  own  liferent.  On 
this  deed  infeftment  was  taken  by  the  children  in  March  1823, 
subsequent  to  their  mother^s  death.  In  August  of  that  year,  all 
the  six  children  subscribed  a  ratification  of  this  deed,  written  on 
.it  by  Mr  Howden.  Messrs  Mowbray  and  Howden,  who  acted 
as  agents  for  the  pursuers,  produced  those  titles  and  certain  other 
deeds  in  the  course  of  the  process.  Various  proceedings  took 
place  in  the  action,  in  the  course  of  which  some  of  the  pursuers 
who  had  left  the  country  having  failed  to  produce  mandates,  the  de- 
fenders were  assoilzied  quoad  them,  with  expenses.  In  1830  the 
record  was  closed.  On  25th  July  1831,  the  defender's  agent  wrote 
to  James  Cowan  junior,  informing  him  that  he  had  got  a  decree  of 
expenses  against  his  brothers,  and  begging  to  know  where  they  were 
to  be  found,  and  when  he  might  expect  payment  of  the  amount, 
which  was  specified.  To  this  letter  James  Cowan  junior  returned 
an  answer  on  10th  August,  in  which  he  says,  *  You  are  perfectly 

*  aware  I  have  no  interest  in  the  action  of  declarator.     I  never 

*  granted  my  mandate  authorising  you  or  any  other  person  to  act 

<  in  my  name  in  any  such  proceeding.'  On  12th  November  follow- 
ing, in  consequence  of  notice  from  his  agent,  informing  him  that 
arrestments  had  been  lodged  in  the  hands  of  the  tenants,  in  conse- 
quence of  a  process  at  ^  your  late  father's  instance  against  Lundie 

<  and  others,'  James  Cowan  junior,  after  a  correspondence  with 
Messrs  Mowbray  and  Howden,  lodged,  in  March  1832,  a  minute, 
stating  that  he  had  not  authorised  the  action  ;  that  he  had  given  no 
mandate  to  institute  it ;  and  that  he  had  in  no  way  homologated  or 
approved  of  the  procedure.  This  minute  was  allowed  to  be  seen  by 
the  defenders,  who,  however,  did  not  put  in  any  answer.  (22d  May 
1832.)  *  The  Lord  Ordinary,  in  respect  of  the  foregoing  minute 
^  for  James  Cowan  junior,  disclaiming  the  appearance  made  for  him 
^  in  this  action,  dismisses  the  same,  in  so  far  as  he,  the  said  James 
'  Cowan,  is  concerned,  and  decerns ;  and  before  answer  as  to  the 
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*  claim  of  expenses  made  by  the  defenders  against  the  said  James  4>  Mar.  1896^ 

*  Cowan  junior,  allows  an  account  thereof  to  be  given  in,  and  re-    ^^V^^ 

<  mits  to  the  Auditor  to  tax  the  same,  and  to  ascertain  what  part  pardeand 

*  thereof,  if  any,  has  been  occasioned  by  the  appearance  made  for  Others  &c. 

<  the  said  James  Cowan  junior,  and  to  report.'     And  thereafter  the  Narrative. 
account  of  expenses  having  been  duly  taxed,  and  the  case  having 
again  come  before  the  Lord  Ordinary,  he  was  pleased  to  pronounce 
the  following  interlocutor:    <  (I5th  February  1833.)    The  Lord 
'  Ordinary  having  heard  counsel  for  the  parties,  and  considered 

*  the  report  of  the  Auditor  in  respect  of  the  disclaimer  for  James 

*  Cowan  junior,  and  that  none  of  the  other  pursuers  now  appear  to 

<  support  the  conclusions  of  their  libel,  assoilzies  the  defenders  from 

<  the  whole  conclusions  of  the  action  ;  finds  the  whole  pursuers, 
'  conjunctly  and  severally,  liable  to  the  defenders  in  expenses ;  ap- 

*  proves  of  the  Auditor's  report  upon  the  account,  and,  in  terms 

<  thereof,  modifies  the  same  to  the  sum  of  L.79  :  0  :  5  sterling,  with 

<  the  dues  of  extract,  and  decern  accordingly :  Farther,  allows  the 

*  decreet  for  expenses  to  go  out  and  be  extracted  in  name  of  Alex- 

<  ander  Hutchison,  writer  in  Edinburgh,  agent  for  the  defenders, 
^  and  disburser  thereof.' 

James  Cowan  junior  reclaimed^  and  the  Court  ordered  minutes  Pursuer't 
of  debate.     The  pursuer  pleaded — That  the  principle  upon  which  ^*®*** 
toe  Lord  Ordinary  had  proceeded,  of  fixing  upon  him  a  liability 
for  tlie  expenses  of  an  action  of  which  he  had  never  heard,  until 
after  these  expenses  had  been  incurred,  was  unjust ;  the  presump- 
tion of  mandate,  inferred  from  the  appearance  of  counsel,  is  not 
a  fiction  of  law,  but  a  presumption  which  might  be  redargued. 
The  consequence  of  holding  the  presumption  absolute  would  be 
monstrous,  as,  in  the  case  of  a  declarator  of  marriage  or  legitimacy, 
.  the  status  of  a  party  might  be  fixed  for  ever  in  a  judicial  proceed- 
ing, of  which  the  party  might  be  wholly  ignorant.     In  the  present 
case,  no  attempt  was  made  to  establish  that  a  mandate  was  ever  ob- 
tained, or  that  any  communie-ation  of  any  kind  had  taken  place  with 
him  as  to  the  action.     The  possession  of  the  title-deeds,  which 
would  have  been  a  very  strong  fact  if  he  had  been  sole  pursuer, 
and  the  custodier  of  these  titles,  ceased  to  be  of  importance,  when 
it  was  considered  that  these  deeds  were  not  in  his  custody,  but  in 
that  of  his  father,  the  liferenter  by  reservation,  and  the  supply  of  J 

information  was  equally  unimportant,  as  it  was  afforded  by  parties 
who  fell  naturally  to  be  cognisant  of  the  facts,  and  who  had  an  in- 
terest in  proponing  them.  There  is  here  no  question  as  to  whether 
advocates  require  written  mandates ;  and  therefore  the  authorities 
quoted  on  that  head  are  inapplicable.     The  point  to  be  proved  is, 
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Cowao  V. 
Farhie  and^ 
Others,  &c. 

Pursuer's 
Fleas. 


4  Mar.  .1836.  not  that  an  advocate  appearing  in  Court  does  not  require  a  written 
mandate  to  instruct  his  right  to  make  that  appearance,  but  that  the 
presumption  that  he  has  a  mandate  cannot  be  redargued,  and  that 
effect  will  be  given  to  it,  contrary  to  the  truth,  in  cases  where  obli- 
gations are  made  to  arise  out  of  the  acts  done  without  authority. 
The  cases  quoted  by  the  defender  do  not  at  all  establish  this  doc- 
trine. In  the  cases  of  King,  Ballantyne,  Hamilton  and  Wallace, 
quoted  by  the  defender,  the  principle  established  amounts  to  this, 
that  where  a  party  has  been  cited  as  defefnder  in  a  case,  and  ap- 
pearance made  for  him,  he  will  not  be  allowed  to  quarrel  the  dili- 
gence proceeding  on  an  extracted  decree  of  court  on  a  naked  de- 
nial of  the  authority  of  his  advocate,  or  an  offer  to  prove  by  the  oath 
of  the  advocate,  without  other  and  more  satisfactory  evidence,  that 
he  had  no  warrant.  The  rule  as  contended  for,  and  under  the  li- 
.mitation  stated  to  exist  in  the  law  of  France,  (Pothier,  Cont.  de 
Mandat.  c.  5,)  b^s  received  effect  in  the  case  of  Anderson,  given  in 
the  Session  papers,  in  the  case  of  Hamilton,  Nov.  25.  1813,  F.  C, 
and  in  the  subsequent  case  of  Wallace,  dlst  May  1821.  The  ar-' 
gument,  as  to  the  pursuer  representing  his  father,  and  being  so  liable 
for  his  debts,  is  founded  on  a  mistaken  point  of  fact :  the  subjects 
in  which  tjie  pursuer  had  a  right  of  fee  were  inherited  by  his  mo* 
ther,  and  by  her  disponed  to  the  petitioner. 


Defenders* 
Fleas. 


The  defenders  pleaded — That  the  pursuer  had  an  interest  in,  and 
was  to  derive  benefit  from  the  present  action,  if  it  should  be  suc- 
cessful :  that  he  was  resident  in  Scotland,  and  proprietor  of  herita- 
ble subjects  there :  that  his  title*deeds  were  delivered  to  agents 
duly  licensed  to  act  in  this  Court,  and  that  the  purpose  to  which 
these  titles  were  to  be  applied,  was  to  benefit  the  property  belong- 
ing to  the  pursuer :  that  these  titles  were  at  least  allowed  to  re- 
main in  possession  of  some  party  who  employed  Messrs  Mowbray 
and  Howden  for  his  behoof:  that  the  doctrine  of  Erskine,  iii.  3.  33, 
that  a  mandate  to  appear  judicially  for  a  party  to  a  suit  is  pre- 
sumed, with  respect  to  a  procurator  before  an  inferior  court,  from 
his  being  possessed  of  that  parties'  writings,  is  supported  by  nume- 
rous decisions;  Wedderburn  v.  Nisbet,  14th  July  1610,  Af.  7326  ; 
Kingv.  Seaton,  10th  Jan.  1694,  M.  12,247;  Campbell,  29th  May 
1821;  Macdonald  v.  Kelly,  5th  July  1821;  Bryan  v.  Murdoch, 
1 3th  Nov.  1824;  Stair,  i.  1 2.  The  same  rule  has  been  established  in 
the  Supreme  Courts  and  it  will  be  remarked,  that  none  of  the  autho- 
rities draw  any  distinction  between  the  case  of  counsel  appearing 
for  a  pursuer  and  a  defender.  Mr  Erskine,  after  the  passage  already 
quoted,  stating  that  the  possession  of  the  parties'  writings  is  evi- 
dence of  a  mandate  in  the  inferior  court,  says,  *  And  as  to  an  advo- 
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*  cate,  from  hh  bare  appearance  in  Court  for  bim/   Tbis  is  supported  4  Mir.  188tf. 
by  Spottiswoode,  page  7 ;  Mackenzie's  Works,  ii.  228 ;  Stair,  i.    ^*"*v^^ 
12.  12;  BanktOD,  W.  3.  26;  Ballantine  v.  Edgar,  Dec.  7.  1676,  p^JJ^IeTrd 
Jlfor.d4d;  Stuart,  Feb.  3- 1681,  Mar.  353;  Melville  t?.  Perth,  Dec.  Others,  &c. 
7.  1693,  Mor.  355;  Butler  v.  Gordon,  July  31.  1708,  Mor.  356;  jj^f^n. 
Marcbmont,  June  7.  1715,  Mor.  358;  Forbes,  Feb.  28.  1708;  Pleas. 
Hamilton  v.  Marshall,  Nov.  25.  1813 ;  Wallace  v.  Miller,  31st  May 
1821.     In  the  case  quoted  by  the  pursuer,  as  extracted  from  the 
Session  papers  in  that  of  Hamilton,  it  is  enough  to  observe,  that  all 
that  was  done  by  the  Court  was  merely  to  pass  the  bill,  or,  in  other 
word%  to  have  the  case  more  deliberately  expiscated  on  the  expede 
letters;     Without  entering  into  the  inquiry,  whether  a  decree  on 
the  merits  would  constitute  a  decree  in  foro,  although  the  authorities 
go  to  that  length  fully,  the  defenders  submit  that  it  is  impossible, 
consistently  with  justice,  not  to  find  that  they  are  entitled  to  be 
indemnified  for  the  expenses  that  they  have  incurred. 

On  the  supposition  that  the  pursuer,  James  Cowan  senior,  was 
this  party's  fether,  then,  as  he  takes  the  property  titulo  lucrativo, 
and  has  drawn  the  rents,  he  must  be  as  much  responsible  to  the  de«^ 
fender,  as  his  father,  if  alive,  would  liave  been ;  and  further,  he  has 
no  substantial  interest  to  resist  decree  if  his  allegation  be  true,  be* 
cause,  on  that  supposition,  he  has  an  unquestionable  right  of  relief 
against  Mowbray  and  Hbwden,  whose  solvency  is  undoubted.  Be- 
sides, if  he  was  employed  by  the  other  co-proprietors,  or  any  of 
them,  then  he  or  Mowbray  and  Howden  have  their  right  of  relief 
•gainst  them  and  the  heritable  subjects  in  .question. 

At  the  advising,  after  these  minutes  were  given  in,  the  Court, 
(5th  July  1833,)  on  the  motion  of  Farnie  and  others,  who  had  re- 
peatedly written  to  Mowbray  and  Howden,  requesting  them  to 
shew  their  mandate,  but  had  received  no  answer,  ordered  intimation 
to  be  made  to  these  gentlemen. 

The  case  came  out  for  advising  again,  (13th  November  1833,) 
when  Manteith  appeared  for  Mowbray  and  Howden,  and  stated, 
that  as  they  were  no  parties  to  the  cause,  they  deemed  it  inexpedient 
to  make  any  statement  which  might,  by  possibility,  compromise 
their  interests  in  future  proceedings ;  but  they  would  be  prepared 
to  prove  their  authority,  if  it  should  be  found  necessary,  when  con- 
Tened  in  a  proper  action. 

Immediately  thereafter,  Farnie  and  others  (20th  November  1833) 
raised  an  action  of  relief  against  Mowbray  and  Howden,  craving 
to  be  relieved  of  all  damages  and  expenses,  &c.  arising  from  the  un- 
authorised use  of  James  Cowan  junior's  name. 
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jl  Mtr,  18S0.      The  Court  Bisted  procedure,  m  tbe  ease  between  CVman  and 

^^V^*^    Farnie  and  others,  till  defences  should  be  given  in,  in  this  action. 
Parole  and  Defences  were  given  in  by  Messrs  Mowbray  and  Howden,  who 

Others,  &c.  pleaded — In  instituting  and  conducting  the  action,  so  long  as  they 
rieusfor  continued  to  act  as  agents  in  the  cause,  the  defenders  acted  in  tbe 
Mowbraj  aod  bona  fioe  discharge  of  their  professional  duty.  It  is  not  alleged  tbal 
^^  ^"'  (hey  had  not  sufficient  authority  from  Cowan  senior  to  raise  the  action 
in  his  name,  or  that  the  other  members  of  his  family  did  not  concur 
in  it.  All  that  is  pretended  is,  that  they  bad  no  authority  from  James 
Cowan  junior  as  an  individual*  It  is  no  doubt  true,  that  now 
that  it  does  not  appear  worth  while  to  support  the  action,  Jamea 
Cowan  junior  is  pleased  to  repudiate  it;  but  he  did  not  do  ao  un«* 
til  the  late  stage  of  the  procedure  which  has  been  reGerred  tow 
The  defenders,  under  the  circumstances,  were  fully  justified  in  be* 
lieving  that  he  was  aware  of  the  action,  considering  the  interest 
he  had  in  the  subjects,  the  titles  of  which  were  put  into  the  de* 
fenders'  hands  by  the  other  joint  proprietors,  his  immediate  rela- 
tions. If  the  defenders  in  that  action  had  called  for  a  written  man* 
date  from  James  Cowan  junior  at  the  commencement  of  the  oausei 
the  present  defenders  have  no  doubt  it  would  have  been  granted  at 
once;  but  they  failed  to  do  so;  and  it  is  submitted,  that  they  have 
no  right  now  to  turn  round  on  the  foresaid  defenders,  and  attempt 
to  make  them  responsible  for  the  non-production  of  what  they  never 
called  for,  and  what,  not  having  been  called  for,  the  present  de* 
fenders  were  not  under  any  obligation  to  produce. 

It  will  be  reiparked,  that,  on  their  own  shewing,  the  present  pur- 
suers have  suffered  no  damage  in  consequence  of  the  name  of  James 
Cowan  junior  having  been  included  in  the  summons;  because,  in 
the^rs^  place.  The  action  was  perfectly  competent  in  the  names  of 
the  other  pursuers,  who  confessedly  had  granted  authority  to  raise 
it;  secondly^  There  was  no  additional  ei^pense  incurred; in  cense*> 
quence  of  his  name  being  inserted  as  pursuer ;  and,  thirdly^  The 
present  pursuers  have  actually  obtained  a  judgment,  not  only 
against  the  other  pursuers  of  that  action,  but  also  against  James 
Cowan  junior,  for  these  expenses. 

It  will  also  be  kept  in  view,  that  the  decree  for  expenses  againsH 

the  other  pursuers  on  the  record  is  final,  and  was  allowed  to  go  out 

jn  name  of  Alexander  Hutchison,  the  defender's  agent  in  the  case. 

In  these  circumstances,  the  present  action  ought  to  be  disnaisaedy 

with  expenses. 

The  ease  of  Farnie  against  Mowbray  and  Howden  came  before 
Lord  Fullerton.  The  record  was  closed  upon  summons  and  dsh 
fences,  and  was  reported  to  the  Court  by  his  Lordship. 
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Botii  cases  were  dgain  enrolled  in  the  First  Division  1*01189  and  4  Mar.  liStk 
remitted  to  Lord  Corehouse,  to  be  proceeded  in*  ^^"V^*^ 

Lord  Corehouse  reported  tlie  cause  to  the  Court,  with  the  fol-  Ym\e  and 
lowing  note  :  Others,  &c 

*  This  case  is  reported,  because^  if  the  decision  shall  turn  on      ^^^ 
the  abstract  point  of  law  raised  in  the  pleadings,  it  will  be  of 
wider  application,  and  greater  importance,  as  a  precedent,  than  any 
which  has  lately  occurred. 

<  It  has  been  settled  law  for  two  centuries  at  least,  that  no  party 
in  this  Court  is  entitled  to  require  production  of  the  mandate  0^ 
authority,  in  virtue  of  which  the  procurator  of  his  opponent  a^ 
pears,  that  person  being  within  the  kingdom  of  Scotland.  Spottis- 
woode  states  the  practice  as  early  as  1627,  and  he  is  confirmed  by 
Stair,  Bankton  and  Erskine.  But  if  Cowan's  plea  is  sustained, 
every  party,  with  that  exception,  is  exposed  to  the  danger  of  hav- 
ing the  whole  procedure  in  a  cause,  at  any  stage  of  it,  and  even 
after  sentence,  annulled  by  the  bare  disclamation  of  bis  opponent, 
and  of  losing  all  the  expense  he  has  incurred  in  the  suit,  with  na 
means  of  redress,  but  an  action  of  relief  against,  perhaps,  an  insol- 
vent attorney*  To  impose  the  burden  of  proving  employment  oa 
him,  as  ii^  a  question  with  his  opponent,  would,  in  most  caseft,  btf 
to  require  an  impossibility ;  for,  if  fraud  is  intended^  do  trace  of 
employment  will  of  course  be  suffered  to  exist. 

*  As  the  production  of  a  mandate  cannot  be  required  by  the  oppo* 
site  party,  it  seems  in  equity  to  follow,  that  the  paHy  for  whom 
the  procurator  professes  to  act,  should,  in  the  first  instance,  at  least, 
be  bound  by  his  actings.  It  is  against  him  that  the  injury,  in  the 
first  instance,  is  committed,  and  therefore  he  should  be  first  called 
upon  to  seek  redress.  He  has  also  the  best  means  of  obtaining  it, 
knowing  exactly  what  passed  between  himself  and  the  procurator, 
or  if  any  thing  passed  between  them  at  all.  By  this  course  th^ 
danger  of  collusion,  between  the  party  who  disclaims,  and  th^ 
attorney  disclaimed,  is  prevented,  or  greatly  lessened,  which,  were 
it  otherwise,  might  easily  be  practised  with  scarce  the  possibility  of 
detection.  In  like  manner,  if  a  fraud  is  contemplated  against  the 
attorney,  or  an  advantage  taken  of  a  bona  fide  mistake  on  his  part, 
the  attorney  has  better  means  of  defending  himself  against  that 
attempt. 

'  It  is  true  that  there  is  a  danger  on  the  opposite  side  to  be  guard- 
ed against.  A  conspiracy  may,  possibly,  be  formed  to  bring  for- 
ward an  unauthorised  attorney  to  sue  or  defend,  that  a  jodgmenC 
in  foro  contentioso  may  be  obtained  against  a  party  ignorant  of 
^  the  proceedings.  With  regard  to  this,  it  may  be  remarked,  that 
<  there  is  much  less  chance  of  its  occurrence,  because  it  would  infef 
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Others,  &c. 
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a  heinous  crime,  exposing  all  concerned  to  the  highest  arbitrary 
punishment  known  in  the  law*  But  if  it  did  occur,  undoubtedly 
an  action  of  reduction  would  lie  to  set  aside  the  proceedings,  and 
to  recover  damages  and  expenses.  In  that  action,  however,  the 
party  injured  would  be  the  pursuer,  and  bound  in  that  character  to 
establish  his  case,  not  by  a  simple  disclamation,  but  by  compe- 
tent evidence.  Further,  it  may  be  conceded,  that  if  the  party^ 
bound  in  the  first  instance  by  the  actings  of  the  unauthorised 
procurator  should  fail  to  obtain  redress  from  the  funds  of  that  per- 
son, on  account  of  his  insolvency,  it  may  be  incumbent  on  the 
opposite  party,  quoad  ultra  and  subsidiarie,  to  relieve  him.  It  is 
understood  that  this  is  the  practice  in  the  courts  of  England,  as 
will  be  immediately  pointed  out. 

<  The  pursuer,  Cowan,  seems  to  be  sensible  that  these  conse-* 
quences  follow  from  the  rule,  that  the  procurator  is  not  bound  to 
produce  his  mandate  ;  for  he  says,  that  it  applies  only  to  the  ad- 
vocate, in  contradistinction  to  the  agent,  and  that  the  agent  may 
be  called  upon,  at  any  time,  to  shew  by  what  authority  he  acts. 
That  is  plainly  a  mistake  ;  for  the  rule  obtained  before  the  sepa* 
rate  profession  of  an  agent  existed,  and  while  the  advocate  alone^ 
or  with  the  assistance  of  his  servant,  for  whom  he  was  responsible, 
conducted  every  part  of  the  cause.  And  certainly  no  case  can  be 
quoted  where  the  Court  was  required  to  sist  process  until  a  party 
had  time  to  inquire  and  examine  whether  the  agent  of  his  oppo- 
nent had  authority  or  not,  or  an  order  demanded  that  the  agent, 
in  contradistinction  to  the  advocate,  should  produce  his  mandate. 

^  The  view  of  the  law  now  taken  seems  fully  confirmed  by  the 
cases  which  have  been  cited.  In  Ballantine  v.  Edgar,  it  is  ex* 
pressly  laid  down  in  a  very  strong  case,  that  if  an  advocate  ap- 
pears without  warrant,  it  will  not  weaken  the  decree,  though  it 
subjects  him  in  damages.  It  is  said  that  the  party,  disclaiming 
there  was  a  defender,  who  had  been  cited,  and  who  is  therefore 
distinguishable  from  a  pursuer  disclaiming,  as  the  latter  may  have 
had  no  notice  whatever  of  the  proceedings.  The  answer  appears 
sufficient :  1^^,  That  the  law  is  stated  by  the  Court,  in  the  most 
comprehensive  terms,  as  equally  applicable  to  pursuer  and  de- 
fender ;  and,  2tf/y,  That  there  is  no  good  reason  for  the  distinc- 
tion, because  a  defender,  though  cited,  may  have  intended  that 
decree  should  go  in  absence,  by  which  no  expense  is  incurred, 
and  against  which  he  has  the  privilege  of  being  reponed  ;  where** 
as,  by  the  unauthorised  appearance  of  a  procurator,  it  may  become 
a  decree  in  foro,  and  he  may  be  saddled  with  enormous  costs.  It 
is  also  said,  that  the  party  disclaiming  in  that  instance  restricted 
\  (lis  proof  to  the  oath  of  his  advocate ;  but  what  proof  can  be  more 
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complete,  if  both  tbe  mandant  and  the  mandatary  &dmit  the  non*  4  ^ar.  IdS^ 
employment,  the  latter  doing  so  upon  oath,  and  the  other  party    ^"^^v**^ 
offering  no  proof  or  presumption  that  there  was  a  mandate  ?  Farnie  and 

<  More  than  a  century  afterwards  the  same  doctrine  was  laid  Otben,  &c. 
down  as  explicitly,  and  with  still  greater  authority,  in  Hamilton  ^^ 
V.  Marshall.  Lord  Meadowbank  holds  the  point  to  have  been 
settled  from  the  time  the  College  of  Justice  was  opened,  and  Lord 
Robertson  points  out  the  evils  which  would  necessarily  follow  on 
any  other  principle.  That  a  reduction  might  still  be  competent 
was  admitted  on  all  sides,  and  the  nature  of  the  thing  required 
that  it  should  be  so.  But  the  reduction,  while  it  lays  the  onutf 
probandi  on  the  pursuer,  does  not  stop  the  decree  or  other  pro-' 
ceedings  from  operating,  in  the  meantime,  as  between  the  partiefli 
in  the  cause ;  nor  will  it  relieve  the  pursuer  of  the  reduction  from 
discussing,  in  the  first  instance,  the  agent  who  has  culpably,  of 
from  negligence,  proceeded  without  a  sufficient  warrant  Far  lesft 
does  it  lead  to  the  inference,  that  a  party,  by  a  simple  disclama* 
tion,  which  is  the  case  here,  can  at  once  slip  out  of  the  cause,  and 
leave  the  question  to  be  tried  between  his  opponent  and  his  owii 
ostensible  agent,  and  that  entirely  at  the  expense  of  his  opponent^ 
necessarily  ignorant  of  all  the  circumstances  of  the  cause. 

*  The  case  of  Wallace  is  no  authority  on  the  other  side.  It  id 
true  that  a  bill  of  suspension  was  passed,  but  the  letters  were  af- 
terwards found  orderly  proceeded.  There  might  have  been  rea- 
son to  suspect  that  the  charger  fraudulently  sisted  the  trustee,  that 
he  might  obtain  expenses  from  the  creditors,  the  original  sus- 
pender being  bankrupt ;  and  it  is  necessary  to  observe,  that  any 
such  fraud  or  collusion  would  at  once  annul  the  proceedings,  and 
subject  the  party  in  expenses.  The  unreported  case  of  Anderson 
occurred  in  similar  circumstances.  It  seems,  from  the  account 
given,  to  have  gone  no  farther  than  the  passing  of  a  bill  of  sus- 
pension, as  there  might  be  reason  to  suspect  that  the  charger  frau- 
dulently sisted  the  trustee  merely  for  the  sake  of  getting  expenses 
from  the  sequestrated  estate. 

*  It  is  thought,  therefore,  that  all  the  authorities  and  decision^ 
are  in  favour  of  the  rule  in  question,  that  the  mischievous  conse- 
quences, represented  as  flowing  from  it,  are  imaginary,  the  remedy 
of  reduction  being  always  competent,  or  even  suspension,  if  ther6 
is  reason  to  suspect  collusion  between  the  agent  and  the  party 
against  whom  he  ostensibly  acts ;  and  it  may  be  also  a  subsidiary 
claim,  at  the  instance  of  the  party  injured  against  his  opponent; 
the  agent  not  being  responsible.  On  the  other  hand,  if  the  rul6 
were  not  observed,  the  magnitude  of  the  evil,  alluded  to  by  Lord 
Robertson  in  Marshall's  case,  would  be  immense*    To  take  but 
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i  Mfp*..  1836t  <  one  instance :  Suspensions  are  daily  presented  in  mala  fide,  and 
^  for  no  purpose  but  delay.    But  that  delay  might  be  obtained  with 

*  impunity,  after  years  of  procedure  both   in  the  Bill-Chamber 

*  and  in  the  Court,  by  a  mere  disavowal  of  the  proceedings  on  the 
^  part  of  the  suspender,  while  the  charger  was  left  to  seek  his  relief 

<  from  an  insolvent  agent,  selected,  perhaps,  solely  on  the  ground 

<  of  his  insolvency,  a  person  who  looked  forward  to  a  cessio,  in 

<  which  bis  unwarranted  appearance  would  be  attributed  to  inno-i 

<  ^ent  mistake  or  misapprehension,  in  a  story  concerted  between 

<  himself  and  the  suspender.     On  the  other  hand,  when  this  sus-» 

<  peoder  and  this  agent  are  left  to  contest  the  matter  between  them-* 

*  selves,  the  real  state  of  the  facts  must  be  disclosed,  and  the  danger 

<  of  collusion  prevented. 
^  Lord  Meadowbank,  in  the  case  of  Marshall,  referred  to  the  law 

<  of  England  as  having  adopted  the  same  rule,  and  the  observation 

<  appears  to  be  correct.  It  is  stated,  (1.  Keble,  89,)  that  <  if  an 
*^  attorney,  without  warrant,  appears,  this  is  a  good  appearance  as 
**  to  the  Court,  and  the  attorney  is  only  liable  to  an  action.'    Chief-* 

<  Justice  Holt  is  reported  to  have  said,  (1.  Salheld,  86,)  ^  The  course 
^*  of  this  Court  is,  where  an  attorney  takes  on  him  to  appear,  the 
*^  Court  looks  no  farther,  but  proceeds  as  if  the  attorney  had  suffit 
*^  clent  authority,  and  leaves  the  party  to  his  action  against  him  if 
<<  it  turns  out  otherwise.'  And  again,  (1.  Salkeld^  88,)  <  An  attor-* 
**  ney  appeared  and  judgment  was  entered  against  his  client,  and 
<*  he  had  no  warrant  of  attorney  ;  and  now  the  question  was,  if  the 
<<  Court  should  set  aside  the  judgment  ?  £t  per  cur.  If  the  att 
'^  torney  be  able  and  responsible,  we  will  not  set  aside  the  judg* 
*^  ment  The  reason  is,  because  the  judgment  is  regular,  and  the 
**  plaintiiF  ought  not  to  suffer :  for  there  is  no  fault  in  him ;  but  if 
(« the  attorney  be  not  responsible  or  suspicious,  we  will  set  aside 
*^  the  judgment;  for  otherwise  the  defendant  has  no  remedy,  and 
^*  any  one  may  be  undone  by  that  means.' 

<  The  Roman  law,  and  the  Commentary  of  Donellus  upon  it,  have 

*  been  cited  certainly  to  little  purpose,  that  very  author  distinctly 

<  explaining,  that  the  procurator  for  the  defender  may  be  required, 

*  in  initio  litis,  either  to  produce  his  mandate,  or  to  find  caution  judi-> 
^  catum  solvi ;  while  the  procurator  for  the  pursuer  is,  in  most  cases, 

<  required  absolutely  to  produce  his  mandate,  and  in  every  other 

<  case  to  find  caution  that  his  actings  shall  be  ratified  by  the  party. 

<  If  the  French  law  at  present  is  accurately  stated  by  Cowan,  and 

<  if  there  is  no  security  either  from  the  register,  which  every  pro* 

<  curator  is  required  to  keep  of  his  actings,  and  to  make  patent 
f  when  demanded,  or  in  some  other  way,  it  is  thought  that  the  rule, 
f  that  the  procurator  is  bound  to  produce  no  authority  to  ac^  while 
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'  at  the  flame  time  all  bis  actings  imy  be  annolled  by  a  simple  dis-  ^^^^  i^* 

*  aTowal,  is  not  founded  on  reason  or  expediency. 

^  But  i{  rather  appears  to  the  Lord  Ordinary  that  this  case  may  parttie  and 
^  be  decided  on  the  special  circumstances  attending  it,  without  going  Others, 
*'  into  the  general  question  at  all.    The  action  now  before  the  Court,'    ^^t^ 

*  at  the  instance  of  Farnie  against  the  agents,  is  closed  upon  the' 
^  anmmons  and  defences.    It  is  stated  for  the  defenders,  and  not  de- 

*  Died  by  the  pursuer,  that  Cowan,  the  father,  was  originally  the  pro- 

*  prietor  ef  the  subjects  to  which  the  action  related ;  that  he  after-' 

*  wards  disponed  the  fee  to  his  children,  including  James  Cowan,' 

<  resernng  bis  own  liferent ;  that  Cowan  senior,  and  certain  of  his 
^  children,  personally  instructed  the  agents  to  raise  this  action,  and' 
^  stated  to  them  that  James  concurred ;  and  indeed  without  his  con- 

*  onrrence  the  action  could  not  have  been  effectually  carried  on.    It 

<  is  farther  stated  by  the  defenders,  and  not  denied  in  this  record, 
^  that  the  titles  of  the  subjects  were  put  into  their  hands  by  the  other 

<  joint  proprietors,  that  is,  by  the  other  brothers  and  sisters,  exclu- 
^  sire  of  James  Cowan.     As  in  a  question,  therefore,  between  the 

<  agents  and  Farnie,  the  agents  appear  to  have  instructed  their  em^ 

<  ployment;  because,  even  in  an  inferior  court,  and  a  fortiori  in  this, 

*  the  production  of  titles  is  a  sufficient  mandate,  which  does  not  admit 
^  of  being  redargued,  more  especially  when  there  is  no  allegatioti- 
^  whatever  on  the  record  that  they  were  improperly  obtained.    And 

*  this  is  the  express  decision  in  King  v.  Seton  of  Barns,  Jan.  10« 

*  1674,  where  <  Barns  alleged  the  decreet  was  truly  in  absence,  see'- 
<*  ing  the  procurator  compearing  had  no  mandate.  Answered*  Hif 
^<  producing  writs  relative  to  the  cause  presumes  a  mandate.  Replied* 
^  These  writs  were  in  his  hands  upon  another  account  The  Lord9 
^^  found  it  sufficiently  instructed  that  he  was  his  ordinary  procura* 
^  tor,  and  had  a  mandate  in  this  cause.' 

<  It  is  true,  in  the  original  cause  between  Cowan  and  Farnie^ 
^  Cowan  alleges  that  he  left  the  title-deeds  with  his  father ;  that  hk$ 
^  fiither  put  them  into  the  hands  of  Burns,  a  writer,  with  a  view  tc^ 

*  raise  money,  and  that  it  was  from  Burns  that  tlie  agents  obtained 
^  them.    But  it  may  be  remarked,  Isty  That  it  was  his  own  fenhthaC^ 

*  he  entrusted  them  to  bis  father  as  custodier ;  and  if  the  custodier  . 

*  exceeded  his  powers,  it  is  he  who  must  be  responsible  to  third  par- 

<  ties ;  and,  Scf/y,  It  is  not  enough  to  allege  that  the  writs  came  inuy 
^  the  agent's  hands  for  another  purpose,  for  the.  poesession  of  writs, 
^  without  proof  of  the  giving,'  as  Lord  Stair  observes,  is  a  sufficient 

*  mandate.  But  what  appears  conclusive  upon  the  subject  is,  thai 
^  after  James  Cowan  was  explicitly  informed,  on  the  25th  of  July 
^  1831,  that  the  action  was  in  dependence,  at  the  instance  of  himself 

*  and  his  brothers  and  sisters,  and  that  decree  absolvitor  bad  been 
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obtained  against  some  of  them,  be  did  not  disclaim  the  action,  nor 
make  any  inqairies  concerning  it  for  a  long  period ;  nor  was  the  dis^ 
claimer  lodged  till  the  8th  of  March  afterwards,  being  a'period  of 
nearly  eight  months.  During  all  that  time  he  took  no  steps  to 
have  his  title-deeds,  the  authority  of  the  procedure,  withdrawn  from 
process.  Without  inferring,  what  is  by  no  means  improbable,  that 
he  was  waiting  to  take  benefit  by  the  suit  if  it  proved  successful,' 
and  to  disclaim  it  if  otherwise,  there  was  at  least  such  a  culpable 
negligence  as  to  entitle  Farnie  to  hold  by  his  decree,  leaving 
Cowan  to  obtain  relief  from  the  agents,  who,  in  this  case,  are  ad- 
mitted to  be  perfectly  responsible.  Whether,  even  in  a  question 
between  Cowan  and  them,  the  same  facts  would  not  furnish  a  suffi* 
cient  defence,  may  well  be  doubted ;  but  that  question,  in  the  shape 
into  whieh  the  case  is  now  put,  is  not  properly  before  the  Court' 


When  the  case  first  came  to  be  advised,  after  it  had  been  before 
Lord  Corehouse,  the  Dean  of  Faculty ,  for  Cowan  junior,  stated,  that 
the  Lord  Ordinary  had  misapprehended  certain  facts  very  material 
in  the  case ;  that  he  had  wrongly  assumed  that  Cowan  was  cogni-' 
sant  of  the  case  all  along,  and  waiting  to  take  advantage  of  the  judg- 
ment, if  it  should  turn  out  favourably,  there  having  been,  in  point 
of  fact,  no  procedure  in  the  action  at  all  for  two  years  previous  to 
the  lodging  of  the  disclaimer;  that,  in  like  manner,  his  Lordship 
bail  misapprehended  the  fact  as  to  the  title-deeds,  which  were  not- 
placed  by  any  act  of  Cowan  junior's,  or  by  the  act  of  any  party  for 
whom  he  was  responsible,  into  the  hands  of  Messrs  Mowbray  and 
Howden,  but,  in  fact,  got  by  them  from  Burns,  the  heritable  credi-' 
tor,  upon  their  receipt  So  as  to  the  disclaimer  which  was  said  to 
have  been  late.  But  Hutchison's  letter,  which  was  the  first  com- 
munication as  to  the  action,  was  answered  within  a  few  days ;  and 
Cowan  junior  knew  so  little  of  the  matter,  that  he  mistook  Hutchi- 
son for  the  agent  for  the  family  instead  of  the  opposite  agent;  that 
therefore,  whatever  might  be  the  law  in  the  case  supposed  by  Lord 
Corehouse,  the  present  case  did  not  come  under  it ;  that  the  let- 
ters and  defences  of  Messrs  Mowbray  and  Howden  proved  perfectly 
well  that  they  had  had  no  authority ;  that  the  Court  had  now  all  the 
parties  before  them ;  and  as  it  was  plain  that  these  gentlemen  had 
occasioned  the  expense,  they  should  suffer. 

Rutherfurd^  for  Famie  and  others,  concurred,  and  complained  of 
the  want  of  all  communication  on  the  part  of  Messrs  Mowbray  and 
Jlowden  as  to  the  true  state  of  matters. 

Monteithy  for  Mowbray  and  Howden,  argued,  that  the  authorities 
adverted  to  in  the  note  of  Lord  Corehouse  clearly  proved  that  the 
possession  of  the  title-deeds  constituted  a  mandate ;  and  that  the 
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aTerment  in  the  defences,  as  to  tbe  deeds  having  been  pot  into'the  i  Mir.  ISSCt 
hands  of  Messrs  Mowbray  and  Howd'en  by  some  of  the  family,     ^"t^v"*^ 

was  not  contradicted.  Farnte  and 

Lord  Gillies. — Look  to  your  receipt  to  Burns  for  the  titles.   All  Others,  &c. 
the  material  titles  you  got  from  him.  Opinion  of 

Monteith. — But  there  are  a  great  many  titles,  and  titles  of  essen-  Court, 
tial  importance  in  the  case,  which  came  direct  to  Mowbray  and 
Howden ;  and  supposing  we  prove  that  we  got  Cowan  senior's  au- 
thority to  get  the  titles  out  of  Burns's  hands,  we  are  in  the  same 
situation  as  if  he  had  given  them. 

Lord  President — Cowan  senior  will  not  do.  Cowan  junior  is 
Bot  said  to  have  had  any  thing  to  do  with  it. 

Lord  Gillies^ — I  do  not  quarrel  the  general  law  laid  down  in  the 
able  note  of  Lord  Corehouse,  but  the  law  is  inapplicable  here.  Lord 
Corehouse  presumes  that  Cowan  junior  was  waiting  for  the  result; 
but  the  fact  is  different,  and  so  is  the  presumption  arising  from 
the  possession  of  the  title.  No  doubt  that  Mowbray  and  Howden 
were  rash  in  going  on  without  any  authority.  A  distinction  applies 
in  this  case,  which  has  not  been  adverted  to  by  the  Lord  Ordinary 
or  the  parties,  and  that  is,  that  where  appearance  has  been  made 
by  counsel  for  a  party,  it  may  bind  him  as  to  a  judgment  on  the 
merits,  but  it  by  no  means  follows  that  he  is  to  pay  expenses. 

Lord  Mackenzie. — I  am  influenced  by  the  reasoning  in  the  note, 
but  think  the  explanations  given  suflBcient  to  remove  the  presump- 
tion against  the  party.  In  my  opinion,  the  presumption  in  favour  of 
the  mandate,  arising  from  the  appearance  of  counsel,  is  not  indefea- 
sible ;  and  it  appears  that  there  truly  was  no  mandate  here.  As  to 
the  distinction  as  to  expenses,  I  see  no  ground  for  it.  Expenses 
must  follow  the  fate  of  the  cause. 

Lord  Gillies, — The  Court  has  an  absolute  jurisdiction  as  to  ex- 
penses. They  may,  in  any  case,  decide  that  a  party  should  not  get 
expenses ;  and  surely  it  is  a  very  good  reason  for  withholding  them, 
that  the  party  against  whom  they  are  sought  to  be  awarded  had  no* 
thing  to  do  with  the  case. 

Lord  Balgray, — I  think  that  in  this  case  there  has  been  a  dis- 
claimer tempestive  made,  and  I  concur. 

Monteith. — But  your  Lordships  are  not  adverting  to  the  offer  on 
the  part  of  my  clients  to  prove  the  delivery  of  the  title-deeds,  which 
give  rise  to  a  constructive  mandate,  according  to  the  authorities 
quoted  by  Lord  Corehouse.  Unless  your  Lordships  are  prepared 
to  negative  these  authorities,  you  cannot  decide  against  me  in^he 
fiEice  of  the  offer  to  prove. 

Lord  PrenJent.— ^But  you  do  not  offer  to  prove  enough. 

Lord  Gillies. — And  the  proof  is  contrary  to  the  written  evidence 
arising  from  the  receipt. 
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4  Mar,  1636.  Bat  after  some  discuasion,  Mowbray  and  Howden  were  appointed 
to  g^ve  in  a  minute,  <  stating  specially  the  title-deeds  which  they 
^  allege  to  have  been  put  into  their  hands  as  implying  a  mandate, 
<  and  at  what  time,  in  what  manner,  and  by  whom  these  deeds 
*  were  so  delivered/  From  this  minute  it  appeared,  that  Mowbray 
and  Howden  had  obtained  possession  of  the  titles  libelled  on  in  the 
declarator,  in  order  to  produce  them  therein,  aceording  to  the  instruc- 
tionsof  Cowan  senior,  from  a  Mr  Burns,  with  whom  Mowbray  and 
Howden  had  previously  deposited  them,  as  additional  security  for  a 
loan  which  these  gentlemen  had  transacted  with  him,  at  the  request, 
and  for  the  behoof  of  Cowan  senior  and  some  of  his  sons.  The 
receipt  granted  by  Mowbray  and  Howden  to  Mr  Burns,  on  ob« 
taining  the  titles,  contained  an  obligation  to  return  them  on  de- 
mand, ^  free  from  any  claim  of  hypothec  or  otherwise.'  It  ap- 
peared also,  that  the  various  other  deeds  produced  in  the  course  of 
the  process,  making  a  regular  series  of  titles,  from  1715  downwards^ 
were  given  to  Mowbray  and  Howden  by  Cowan  senior,  in  person,  at 
the  time  when  he  instructed  them  to  raise  the  process  of  declarator* 

On  the  case  again  being  advised — 

Dean  of  Faculty, — The  case  of  Mowbray  and  Howden  is  nowise 
better  than  before.  It  is  plain  that  Mowbray  and  Howden  got  the 
deeds  from  Burns,  as  they  were  wanted  by  the  agent  for  the  oppo- 
site party.  Cowan  junior  had  nothing  to  do  with  the  giving  over 
of  the  titles. 

Keay  complained,  that  while  his  clients  had  acted  from  the  be- 
ginning in  optima  fide,  mala  fides  was  imputed  to  them« 

Lord  GiUies.^^^o  such  thing.  Your  clients  are  of  the  highest 
respectability. 

Dean  ofFaeuUy  and  Rutherfwd  disckumed  ail  imputation  of  mala 
fides. 

Keay. — Well,  at  all  events,  they  are  said  to  have  acted  unpro- 
fessionally.  Now,  what  did  they  do  out  of  the  usual  form  ?  Is  it 
to  be  held  that  no  agent  can  conduct  a  case  without  a  written  roan- 
date  ?  Mandate  is  in  this  case  made  out  as  in  ninety-nine  out  of  a 
hundred  cases.  The  authorities  are  clear  that  possession  of  titles 
is  a  constmctive  mandate.  Authorities  must  be  all  overturned  if  it 
is  to  be  held  that  there  was  no  mandate  here.  Old  Cowan  gives  us 
the  titles,  or  authority  to  get  them  from  Burns,  which  is  the  same 
thing.  Young  Cowan  must  be  responsible  for  acts  of  the  custodier 
of  his  titles.     If  he  did  not  interfere  he  should  have  done  so. 

Lord  Bdlgray. — Cowan  senior  was  a  liferenter  by  reservatioo. 
How  could  one  of  a  number  of  fiars  interfere  wkfa  the  right  of  cus- 
tody ?  Cowan  senior  fell  to  have  the  custody*    It  is  perfeotly  phin 
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tbat  Cowan  janior  bad  nothing  to  do  with  the  action,  and  that  i  Mar.  ISM 
Mowbray  and  Howden,  whose  error  it  wa«,  roust  suffer  for  the    ^"*v^^ 
effect  of  their  rashness.     I  impute  no  blame  to  them :  all  that  can  pamtrand 
be  said  is  that  they  were  too  rash.  Othen,  &c. 

The  other  Judges  concurred,  Oomnm  of 

Keatf. — Then  your  Lordships  are  of  opinion  that  James  Cowan  Court. 
junior  is  to  be  assoilzied  ? 
Lord  GiUies.'^We  are. 

Keay, — Then  there  comes  an  ulterior  question.  If  Cowan  juoiof 
was  not  truly  liable,  then  Farnie  and  others  should  not  have  con-* 
tested  the  point  of  his  liability.  The  litigation  which  they  went 
into  with  him,  on  the  question  of  constructive  mandate,  should  not 
have  been  gone  into.  It  is  now  found,  that  their  proper  course  was 
by  action  against  Mowbray  and  Howden.  They  failed  to  take  this 
oouTJie,  and  they  thereby  occasioned  great  expense.  Can  they 
saddle  Mowbray  and  Howden  with  it  ? 

Rutherfurd. — We  could  not  help  ourselves.  We  corresponded 
immediately,  on  the  disclaimer,  with  Mowbray  and  Howden.  They 
gave  us  no  sort  of  information — would  take  no  step — would  make 
no  admission,  and  failed  to  pay.  Now,  if  we  had  let  Cowan  junior 
off,  how  could  we  be  sure  that  they  would  not  prove,  in  a  question 
with  us,  that  Cowan  junior  did  give  them  a  mandate  ?  If  they  had 
found  a  mandate,  in  what  a  predicament  should  we  have  been  ?  The 
whole  is  imputable  to  the  fault  of  Mowbray  and  Howden,  and  they 
must  suffer  for  it.  They  would  not  speak  when  we  wrote  to  them 
— they  would  say  nothing  when  we  called  them  into  Court. 

Lord  President — It  seems  to  me  quite  clear,  that  Mowbray  and 
Howden  must  pay  the  whole  expenses. 

The  other  Judges  concurring^  the  Court  pronounced  the  follow-  Judgment, 
ing  judgment :  ^  The  Lords  having  resumed  consideration  of  the 
conjoined  actions,  and  of  the  reclaiming  note  for  James  Cowan 
junior,  complaining  of  an  interlocutor  of  Ix)rd  Corehouse,  of  date 
15th  February  1833,  and  heard  parties  by  their  counsel,  recall 
the  interlocutor  reclaimed  against,  in  so  far  as  it  decerns  against 
the  said  James  Cowan  junior  for  the  sum  of  L.79  :  0  :  5  of  ex- 
penses, and  for  the  dues  of  extract :  Fiud,  that  tlie  said  James 
Cowan  junior  is  not  liable  in  any  part  of  the  expense  of  the  ac- 
tion at  the  instance  of  James  Cowan  senior  and  others,  disclaimed 
by  him,  and  quoad  ultra  adhere  to  the  said  interlocutor :  Find 
John  Mowbray  and  Andrew  Howden^  jointly  and  severally,  liable 
to  James  Farnie  and  others,  for  payment  of  the  said  sum  of 
L.79  :  0  :  5  of  expenses,  with  the  interest  thereof  from  and  after 
the  said  15  th  February  1888,  the  date  of  the  foresaid  interlocu^ 
tor ;  Find  them  also,  jointly  and  severally,  liable  to  the  said  Janef 


656 


DECISIONS  OF  THE 


No.  in: 


Cowan  V. 
Farnie  and 
Others,  &c. 

Judgment* 


4  Mar.  1836.  <  Farnie  and  others,  for  the  expenses  of  process  in  the  original  a<y 
^  tion,  and  in  the  conjoined  actions,  from  and  after  the  date  of  the 

<  said  interlocutor,  and  appoint  an  account  thereof  to  be  given  in : 

<  Find  them  also  liable,  jointly  and  severally,  to  the  said  James 
^  Cowan  junior,  in  the  expense  by  him  incurred  in  the  said  pro- 

<  cesses,  from  and  after  the  date  of  his  disclamation  of  the  foresaid 

*  action,  and  in  the  expense  of  the  said  disclamation,  and  appoint. 

<  an  account  thereof  to  be  given  in ;  reserving  to  the  said  John 
^  Mowbray  and  Andrew  Howden  any  claim  of  relief  competent  to 

*  them  against  James  Cowan  senior  and  others,  pursuers  of  the  ori- 
^  ginal  action,  and  to  them  their  defences,  as  accords  ;  and  remit  the 
^  said  several  accounts  of  expenses,  found  due  as  aforesaid,  to  the 
^  Auditor  of  Court,  to  tax  the  same,  and  to  report.' 


Lord  Ordinary,  Corthouu*  For  James  Cowan  jun.  Dean  of  Foe*  (Hope,)  PaUon, 

George  Ritchie,  W.  S.  Agent.  For  Farnie  and  Others,  Rutherfurd^  Shaw* 

Alex,  Hutchiionf  S.  S.  C  Agent.  For  Mowbraj  and  Howden,  Xea^f  i/im* 

teith.        Party,  Agents.        S'  Clerk. 

C.  R. 


SECOND  DIVISION. 


No.  CXL 


5th  March  1836. 


His  MAJESTY'S  ADVOCATE,  in  name  of  his  Majesty,  and 

IN  BEHALF  OF  THE  COMMISSIONERS  OF  WoODS  AND  FoRESTS, 

affainst 
CAMPBELL'S  TRUSTEES. 


uve. 


Process. — (Summons,  Calling  of.) — A  summons  teas  raised  in 
name  of  the  Lord  Advocate^  in  behalf  of  the  Commissioners  of  Woods 
and  Forests:  before  the  summons  was  called  in  Court,  the  act  5.  and  6. 
WiU.  IV.  c.  58,  was  passed,  vesting  in  the  Lords  of  the  Treasury 
the  powers  formerly  competent  to  the  Commissioners  of  Woods  and 
Forests,  as  pursuers  of  the  action :  the  summons  having  been  called  in 
name  of  the  original  pursuers,  and  the  Lords  of  the  Treasury,  and 
the  Lord  Advocate,  as  their  mandatary,  having  thereafter  craved  by 
a  minute  to  be  sisted  as  pursuers  in  the  said  action,'^found  that  this 
could  not  competently  be  done,  and  action  dismissed. 

m 

His  Majesty's  Advocate,  in  behalf  of  his  Majesty  and  of  the  Com- 
missioners of  Woods  and  Forests,  founding  on  the  statute,  3.  and  i. 
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William  the  Foortb,  cap.  69,  raised  an  action  against  the  defenders,  5  Man  1836; 
trustees  and  executors  of  the  late  James  Mure  Campbell,  for  setting    ^*'y^^, 
aside  a  last  will  and  testament  executed  by  Mr  Campbell,  who  left  Advocate  I?  * 
a  valuable  succession,  on  the  head  of  deathbed,  and  as  in  prejudice  Campbell's 
of  his  Majesty's  right  of  ultimus  hseres.  rusiees. 

The  defences  were,  Ist^  That  the  statute  founded  on  gave  no  NanraUw. 
authority  to  raise  an  action  in  name  and  behalf  of  his  Majesty,  nor 
of  the  Commissioaers  of  Woods  and  Forests,  to  interfere  with  the 
interests  of  the  Crown  as  ultimus  haeres,  but  merely  empowered 
the  Commissioners  to  sue  and  be  sued  in  name  of  the  Lord  Advo- 
cate; and,  2dlyj  That  the  action  having  been  thus  incompetently 
raised,  had  not  been  called  until  after  the  passing  of  the  statute^ 
5,  and  6.  William  IV.  c.  58,  by  which,  if  the  Commissioners  ever 
bad  the  power,  they  had  been  divested ;  for  by  section  1.  of  that  act 
it  is  declared,  ^  that  all  powers  and  authorities  for  the  ascertaining 
^  and  recovering,  and  for  the  management,  superintendence  and 
^  care  of  all  rights  and  interests  of  his  Majesty,  his  heirs  and  suc- 
^  cessors,  in  right  of  his  Crown  in  Scotland,  as  ultimus  hseres,  or  in 

*  cases  of  bastardy,  or  by  reason  of  any  forfeiture  whatsoever,  shall 

'  be,  and  are  hereby  declared  to  be  vested  in  the  Lord  High  Trea-  ' 

^  surer,  or  the  Commissioners  of  his  Majesty's  Treasury,  or  any 
^  three  or  more  of  them  for  the  time  being,  in  the  same  manner, 
^  and  to  the  same  extent,  as  such  powers  and  authorities  were  vested 

*  in  the  Lord  High  Treasurer,  or  the  Commissioners  of  the  Trea-^ 

*  sury  for  the  time  being,  prior  to  the  passing  of  any  of  the  said  re^ 

*  cited  acts,  any  thing  in  the  said  acts,  or  either  of  them,  to  the 

*  contrary  notwithstanding.' 

After  the  defences  were  lodged,  a  minute  was  put  in  for  the  Lords 
of  the  Treasury,  and  the  Lord  Advocate,  as  their  mandatary,  stat- 
ing, *  That  since  the  summons  was  executed,  the  act  5.  and  6.  Wil- 

<  liam  IV.  cap.  58,  had  been  passed,  whereby  it  is  declared  and  en* 
^  acted,  that  the  management  of  the  rights  and  interests  of  his  Ma- 
^  jesty,  as  ultimus  hs&res,  or  in  cases  of  bastardy,  are  vested  in  the 

<  Commissioners  of  his  Majesty's  Treasury :    That  it  therefore  be- 

<  came  now  necessary  to  sist  the  said  Commissioners  of  the  Trea- 
^  siiry  in  the  present  action  ;  and  he  therefore  craved  the  Lord  Or- 
^  dinary  to  sist  the  said  Lords  Commissioners  of  his  Majesty's  Trea- 

<  sury,  and  the  Right  Honourable  the  Lord  Advocate,  as  their  mftn- 
^  datary,  pursuers  in  the  aforesaid  process  of  reduction,  in  lieu  of 
^  the  Right  Honourable  John  Archibald  Murray,  his  Majesty's  Ad* 

<  vocate,  for  and  in  name  of  the  Commissioners  of  his  Majesty's 
^  Woods,  Forests,  Land  Revenues,  Works  and  Buildings.' 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
note,  in  regard  to  the  title  to  pursue : 
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5  Mir.  18S6. 


His  Majesty's 
Advocate  v, 
Campbeirs 
Trustees. 

Lord  Ordi- 
nary's Inter- 
locutor. 


Note. 


^  The  Lord  Ordinary  having  considered  the  summons  and  defeih 

*  ces,  and  the  minute  tendered  for  the  Commissioners  of  his  Ma^ 
'jesty's  Treasury,  and  for  the  Lord  Advocate,  as  mandatary  for 
'  them,  and  heard  parties'  procurators  thereon,  allows  the  said  mi* 
^  nute  to  be  received;  holds  the  siiid  Commissioners  and  their  said 

<  mandatary  sisted  as  pursuers;  finds,  that  they  are  entitled  to  carry 

*  on  the  action ;  repels  the  preliminary  defences ;  and  in  respect 

*  that  the  defenders  have  given  notice  of  their  intention  to  bring 
*'  this  judgment  under  review,  finds  the  defenders  liable  In  expenses/ 

Note, — '  The  Lord  Ordinary  is  of  opinion,  that  when  the  action 
'  was  originally  raised,  the  title  was  in  the  Commissioners  of  Woods 

*  and  Forests ;  and  that  they  being  superseded  by  a  subsequent  sta- 

*  tute,  which  gave  the  title  to  the  Commissioners  of  the  Treasury, 

*  the  correct  course  of  proceeding  was  to  call  the  summons  in  the 

*  names  of  the  original  pursuers,  and  then  to  substitute  the  one  set 

<  of  public  officers  for  the  other,  by  a  minute  sisting  them,  which 

*  is  what  was  actually  done.' 


Opinion  of 
Court. 


The  defenders  reclaimed. 

Lord  Gknlee  was  of  opinion  that  the  interlocutor  was  wrong. 
By  the  act  passed  subsequently  to  the  raising  of  the  summons,  the 
title  to  pursue  had  been  changed  and  put  in  the  persons  of  other 
parties :  the  instance  had  therefore  fallen.  It  was  impossible  to  pro- 
ceed by  allowing  the  Lords  of  the  Treasury  to  sist  themselves  zA 
pnrsuers  in  an  action  brought  into  Court  by  a  party  whose  title  had 
by  that  time  ceased  to  exist,  if  it  ever  did  exist.  You  might  2A 
well  raise  a  summons  in  July  in  name  of  a  man,  and  if  he  should  di^ 
before  November,  then  call  it  in  his  son's  name. 

Lord  Medwyn, — I  do  not  think  that  the  Commissioners  of  Woodsr 
and  Forests  bad  right  originally  to  raise  this  action.  They  liave 
authority  to  protect  the  lands  and  revenues  of  the  Crown  in  Scot- 
land, but  not  to  set  aside  settlements  executed  in  the  situation  of 
this  now  sought  to  be  reduced.  When  a  summons  is  raised  in  name 
of  a  party  who  deceases  before  it  is  called  in  Court,  it  is  not  a  de- 
pending action.  It  is  not  so  until  it  is  called.  A  son  cannot  call 
an  action  raised  in  name  of  his  father:  he  must  bring  a  new  action 
in  his  own  name.  If  the  parties  here  ever  had  power  to  bring  this 
action,  they  have  been  divested,  and  are  in  pari  casu.  When  a  de- 
lender  dies,  the  case  is  different :  the  pursuer  goes  to  the  King'd 
signet,  and  gets  a  warrant  to  bring  his  successor  into  Court.  This 
summons  ought  to  be  dismissed  as  incompetent. 

Lord  Meadowbank  did  not  think  the  Commissioners  of  Woodtf 
and  Forests  ever  had  any  title ;  but,  at  all  events,  if  they  had,  they 
liad  been  ^vested. 
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Tlie  Lard  JuiHee- Clerk. — I  go  on  the  ground  that  this  process  6Mtr.  18S6; 
was  deceased  and  ffone  before  the  Lords  of  the  Treasury  craved     ^^•V*^ 
to  be  sisted  as  pursuers,  and  hold,  as  the  pursuers  were  a  public  Adlocatir».^ 
board,  that  expenses  must  follow.  Campbell's 

The  Lords  *  recall  the  interlocutor  of  the  Lord  Ordinary;  find,     ^^^^^^ 

*  that  the  proceedings  under  the  summons  here  in  question  have  been  Judgment. 
< incompetent ;  dismiss  the  same  accordingly;  find  expenses  due 

*  to  the  defenders/ 

Lord  Ordinary,  Cockhum.  Act.  Soiiciior' General,  fCuningkamet)  A*  Murray  jut^ 
Rod.  Mackenxie,  W.  S.  Agent.  Alt.  Rutherfurd,  More,  W.  j;  Z>.  AUeiter^ 
Vf»  a  Agents.         R.  Clerk. 

R. 


I 
I 


SECOND  DIVISION. 
No.  CXIL  5th  March  1836. 

ROBERT  SMITH,  with  consent  ov  A.  P.  Henderson, 

affaimt 

JOHN  LITTLE. 

Inhibition. — Process. — (Expenses.) — A  party  having  raised  an 
inhibition  to  secure  payment  of  the  expenses  of  a  process  ;  and  having 
obtained  a  decree  for  expenses^  which  tjoas  allowed  to  be  extracted  in 
name  of  his  agent;  and  having  afterwards  raised  a  process  of  reduce 
tion  of  a  deed  ex  capite  inkibitionis  in  his  own  name^  with  the  eon* 
eurrence  of  his  agents  *fbr  all  interest  be  had  in  the  premisesy'— found 
that  he  was  entitled  to  follow  out  the  inhibition  in  that  manner. 

In  1832,  James  Smith,  as  indorsee,  or  in  right  of  George  Muir,  rais*  Namtim 
ed  an  acdon  before  the  Magistrates  of  Glasgow,  against  the  pursuer, 
Robert  Smith,  Muir  also  appearing  as  a  party  pursuer.  The  inter- 
loeutors  of  the  Magistrates  in  that  process  were  brought  under  re- 
yiew  by  advocation ;  and  upon  the  24th  June  1834,  the  Lord  Ordi« 
nary  remitted  the  case  to  the  Magistrates,  Mrith  instructions  to  recall 
their  interlocutors,  and  found  Muir  liable  in  expenses.  Upon  this 
decree  the  present  pursuer  raised  an  inhibitiofj,  proceeding  on  the 
narrative,  *  that  the  siud  George  Muir,  knowing  that  the  pursuer 
<  would  obtain  final  decree  against  him  in  the  said  action  for  payment 
^of  the  expenses  incurred  therein,  intended  to  sell,  alienate  and  put 
^  away  his  lands,  heritages  and  otbers^  to  the  prejudice  of  the  pur- 
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Smith  ot. 
Little. 

Narrative. 


5Mar.  1886L  <8uer/  Therdafter^  on  the  2l8t  November  1834,  tbe  amount  of 
expenses  havinj^  been  taxed,  an  interlocutor  was  pronounced,  ap* 
proving  of  the  Auditor's  report  modifying  the  sum  to  L.d3  :  16  :  2, 
and  ordaining  Muir  to  make  payment  to  Alexander  Pirie  Hender- 
son, the  pursuer's  agent,  of  the  amount,  with  the  dues  of  extract. 
The  action  having  afterwards  proceeded  before  the  Magistrates, 
the  pursuer  Robert  Smith  was  assoilzied,  and  found  entitled  to 
L.29  :  11  :  11  of  expenses. 

Subsequently  to  the  pursuer's  inhibition,  Muir  granted  an  heri- 
table bond  over  certain  subjects  belonging  to  him  in  Rutherglen, 
in  favour  of  the  present  defender;  for  setting  aside  which,  ex  capite 
inbibitionis,  the  present  action  was  instituted  by  the  pursuer  Smith, 
with  consent  of  Henderson,  his  agent,  *  for  ail  interest  he  had  in 
*  the  premises.'  In  defence  it  was  inter  alia  pleaded,  1^^,  That  as 
the  inhibition  libelled  on  was  diligence  nsed  at  the  instance  of  the 
pursuer  Smith,  exclusively  on  the  narrative  of  the  Lord  Ordinary's 
interlocutor,  finding  expenses  due  to  Smith,  whereas  the  decree 
libelled  on  was  a  decree  at  the  instance  of  Henderson,  a  different 
paf'ty,  the  diligence  had  entirely  fallen,  not  having  been  in  any 
manner  transferred  to  Henderson,  and  being  extinguished  quoad 
th$  pursuer  Smith  by  default  of  any  decree  in  his  favour.  Scffy, 
That  supposing  the  benefit  of  the  inhibition  to  have  been  transfer- 
red to  Henderson,  and  the  decree  to  have  completed  and  ascertain- 
ed the  amount  of  the  security  afforded  by  the  diligence,  this  action 
was  not  so  libelled  as  to  permit  reduction  of  the  defender's  security, 
in  respect  that  on  this  assumption  the  diligence  and  decree  ought 
to  have  been  libelled  on  as  belonging  to  Henderson,  and  the  con- 
clusions of  the  action  laid  at  his  instance,  and  not  at  the  instance 
of  Smith,  with  his  consent  only. 

The  defender  founded  on  the  following  authorities :  Fraser  r. 
Keith,  16th  Dec.  1668,  Diet.  1953;  Reids  and  Campbell  v. 
Napier,  3d  July  1651,  Mor.  6993;  Stewart  v.  Earl  of  Galloway, 
16th  Feb.  1770,  DicL  7004. 

The  Lord  Ordinary  repelled  these  defences,  adding,  in  a  note : 
The  question  raised  in  the  first  defence  is,  whether  a  party,  who 
has  inhibited  in  security  of  his  expenses,  be  prevented  from  fol- 
lowing out  the  inhibition  by  an  action  of  reduction  in  his  own  name, 
because  the  expenses  were  decerned  for  in  name  of  his  agent 
This  point  is  not  known  to  have  been  decided ;  for  the  cases  re- 
ferred to  by  the  defender  certainly  do  not  touch  it  The  Lord  Or- 
dinary has  repelled  the  plea,  because  he  holds,  that  though  decree 
be  allowed  to  go  out  in  an  agent's  name,  and  the  debtor  be  or> 
dained  to  pay  to  him,  the  expenses  as  between  the  debtor  and  the 
party  are  stiU  due  to  the  party,  who  continues  liable  for  them  to 
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<  the  agent,  though  payment  to  the  latter  be  payment  to  the  former*  5  Mur.  1836. 
f  This  disposes  of  the  two  first  defences/  ^T*^^^^^ 

The  defender  having  reclaimed,  the  Dean  of  Faculty  founded  L^^Jfe/ 
on  Horsburgh  v.  Davidson,  (M.  6985,^  and  pleaded,  that  the  dili- 
gence was  not  assigned  to  Henderson. 

Lord  Glenlee. — The  object  of  the  inhibition  was  to  prevent  injury  Opinion  of 
to  any  decree  he  might  obtain.  Here  the  party  obtained  a  decree,  ^"''• 
which  was  allowed  to  be  extracted  in  the  name  of  his  agent ;  but 
still  the  decree  was  in  his  own  favour,  although  payment  was  to  be 
made  to  his  agent  for  him.  If  the  pursuer  had  brought  his  action 
alone,  without  the  concurrence  of  his  agent,  there  might  have  been 
an  objection,  for  the  defender  might  have  said  he  was  only  bound 
to  pay  to  the  agent ;  but  this  is  obviated  by  the  concurrence. 

The  other  Judges  being  of  the  same  opinion  the  Court  adhered  to  Judgment, 
the  interlocutor,  so  far  as  it  repelled  the  first  and  second  pleas  in 
defence,  and  remitted  quoad  ultra  to  the  Lord  Ordinary. 

Lord  Ordinary,  Cockbum,  Act,  McNeill,  Shaw*  Alt.  Dean  of  Fac.  (Bope,) 

Pyper,        John  Cullen,  W.  S.  and  John  Nairn,  S.S.C.  Agents.         T.  Clerk. 

R. 


SECOND  DIVISION. 
No.  CXni.  8^/i  March  1836. 

DANIEL  FISHER,  S.S.C. 
against 

JOHN  FRANCIS  URE,  and  WALTER  M^GIBBON,  hts 

Tutor. 

Prescription,  (Triennial.) — Process. — Proof. — In  an  action 
for  payment  of  a  writer's  accounts^  against  the  representative  of  his 
employer^  a  provincial  writer^  circumstances  in  which  it  was  founds  ' 
that  the  pursuer  was  entitled  to  found  on  other  accounts  than  those 
libelled  on^  in  order  to  elide  tlie  plea  of  triennial  prescription. 

Since  the  year  1814,  the  late  Mr  Alexander  Ure,  writer  in  Glas-  Narrative, 
gow,  usually  employed  the  pursuer  to  conduct  the  law  business  of 
himself  and  his  clients  in  the  Courts  of  Session  and  Admiralty, 
till  his  death  in  November  1830.     Recently -before  that  event  the 
pursuer  had  rendered  to  Ure  an  accouut»current,  brought  down  to 
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8  Mtf.  1830.  the  81st  July  1890,  wbich  included  the  Tarlotis  accoants  of  the  8e- 
'*s*V^    vera]  clients  of  Ure.     The  pursuer  had  also,  on  25th  October  of 
^?M«G'b^^  the  same  year,  written  to  Ure  for  payment.     After  Ure's  death, 
bon.  some  correspondence  took  place  relative  to  the  accounts  between 

the  pursuer  and  the  parties  who  succeeded  to  the  different  parts  of 
Ure's  business.  In  the  meantime  the  pursuer,  unwilling  to  press 
Ure's  representatives  for  immediate  payment  of  the  balance  due, 
delayed  raising  any  summons,  and  endeavoured,  by  direct  corre^ 
spondence  with  the  parties  for  whom  business  had  been  d<Mie  ia 
Ure's  employment,  to  recover  payment ;  and  in  this  way  part  of 
the  balance  due  was  liquidated.  The  pursuer,  being  unable  to  ob* 
tain  a  final  settlement,  raised  the  present  action  against  Ure's  repre- 
sentatives, in  June  1893,  founding  upon  the  old  accounts,  the  latest 
of  which  is  in  1826,  and  not  on  the  account-current  as  it  stood  at 
Ure's  death,  and  concluding  against  them  for  the  balance  arising 
on  the  accounts,  and  including  in  the  summons  two  other  parties 
for  whom  business  had  been  done,  and  conolufSng  against  them 
jointly  and  severally  for  their  proportions. 

The  pursuer  recovered  payment  from  third  parties  of  the  accounts 
which  were  current  towards  the  close  of  Mr  Ure's  life,  and  in  which 
business  was  going  on  during  the  last  three  years ;  but  he  did  not 
recover  some  of  the  older  ones,  so  that  the  present  action  concluded 
only  for  payment  of  those  particular  items  of  the  account-current 
which  had  not  been  paid,  taking  no  notice  of  those  which  had. 
In  defence,  Ure's  representatives  pleaded  prescription. 
The  pursuer  pleaded,  that  when  an  Edinburgh  agent  has  per- 
formed business  in  the  Supreme  Courts  for  various  parties,  on  the 
employment  of  an  agent  in  the  country,  and  the  account  is  current 
to  nearly  the  death  of  the  country  agent,  the  defence  of  the  trien- 
nial prescription  is  not  rendered  competent  to  the  representatives 
of  that  agent,  by  the  fact  that  particular  parties  for  whom  the  busi- 
ness was  done  have  paid  their  accounts  to  the  Edinburgh  agent, 
although  thereby  the  claim  may  be  extinguished  against  the  country 
agent  for  the  articles  of  business  performed  during  the  three  years 
immediately  preceding  his  death. 


Lord  Ordi- 
nary's Inter- 
locutor. 


<  The  Lord  Ordinary  having  considered  the  closed  record,  finds 
it  instructed,  by  the  documents  produced,  that  recently  before 
the  death  of  the  late  Alexander  Ure,  which  happened  on  the 
2dd  of  November  1830,  an  account-current  was  rendered  to 
him  by  the  pursuer,  for  business  done  upon  bis  employment,  con- 
sisting of  various  branches,  according  to  particular  accounts  re- 
ferred to  and  rendered :  and  that  by  a  letter  of  the  said  pur- 
suer, so  late  as  the  25  th  October  1830,  recovered  from  the  re- 
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positories  of  the  said  Alexander  Ure,  it  is  established  that,  of  that  8  Mar.  1836/ 
date,  he  had  demanded  payment  or  settlement  of  the  balance  of  the    ^"^^V^  . 
account- current  so  rendered  :  Finds,  that  the  latest  articles  in  the  a^^d^M'Gib-'^ 
said  account-current,  which  was  brought  down  to  the  31st  July  boo. 
1830,  being  in  the  years  1829  and  1830,  no  prescription  had  run  lJJ^,^. 
thereon  at  the  death  of  the  said  Alexander  Ure :  Finds  it  esta-  nary's  inter- 
blished  by  the  written  evidence  in  process,  and  not  denied  by  the  ^*^"***'* 
defender,  that,  posterior  to  the  death  of  the  said  Alexander  Ure, 
certain  of  the  particular  accounts  which  constituted  the  later  ar- 
ticles were  settled  with  the  pursuer,  by  payments  made  by  third 
parties,  who  were  separately  liable  for  them ;  but  finds,  that  such 
payments  could  operate  no  change  on  the  liability  of  Ure's  re- 
presentatives for  payment  of  the  balance  of  the  account-current 
as  it  stood  at  the  death  of  Alexander  Ure,  except  as  entitling 
them  to  deduction  of  the  payments  so  made,  or  of  the  amount  of 
the  accounts  thus  settled,  from  the  whole  claim  under  the  said  ac- 
count-current:  Finds  it  not  averred  by  the  defender,  John  Francis 
Ure,  and  his  tutor  ad  litem,  that  the  balance  of  the  said  account- 
current,  or  the  balance  of  the  accounts  as  nOw  sued  for,  has  been 
paid  since  the  death  of  the  said  Alexander  Ure,  but  on  the  con- 
trary instructed  by  the  writings  produced,   that  no  settlement 
thereof  has  been  made  by  them :  Therefore  finds  the  constitution 
and  subsistence  of  the  debt,  recently  before  the  death  of  Alexander 
Ure,  sufficiently  instructed :   And,  in  respect  that  there  is  no 
averment  of  payment  since  his  death,  finds,  that  the  plea  of  trien- 
nial prescription  is  elided  in  the  case  of  the  said  defender,  John 
Francis  Ure,  and  repels  the  same  accordingly :  But,  before  fur- 
ther answer,  remits  the  account  sued  on  to  the  Auditor  to  be  taxed  : 
Sustains  the  plea  of  prescription  as  maintained  by  the  defender^ 
Dr  Malcolm  M*Lean,  in  respect  that  he  does  expressly  aver  that 
he  paid  the  debt  to  a  party  entitled  to  receive  it ;  but  allows  the 
pursuer,  if  so  advised,  to  give  in  a  minute  of  reference  to  the 
oath  of  the  said  defender :  And,  in  respect  of  the  doubtful  nature 
of  the  case,  finds  no  expenses  due  to  the  pursuer,  but  reserves 
the  question  of  expenses  in  the  case  of  Dr  M*Lean.' 
Uote, — ^  This  case  is  rendered  somewhat  more  difficult  than  it  Note, 
would  otherwise  be  by  the  form  of  the  summons ;  for  the  pur- 
suer, instead  of  libelling  bis  summons  on  the  account-current  as  it 
8too|l  at  the  death  of  Mr  Ure,  giving  credit  for  the  payments 
made  by  the  Steam- Boat  Company  since  that  time,  has  struck 
these  articles  out  of  the  account  altogether,  and  brought  his  ac- 
tion only  upon  the  old  accounts,  the  latest  of  which  is  in  1826J 
But,  though  this  gives  a  formal  probability  to  the  plea  of  triennial 
prescription,  the  Lord  Ordinary  conceives  that,  when  that  plea  is 
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raised,  it  is  not  incompetent  for  the  pursuer  to  meet  it  by  explain- 
ing the  real  state  of  the  account  at  Mr  Ure's  death,  and  bringing 
out  the  substance  of  the  question  between  the  parties.  The  Lord 
Ordinary  thinks  that  this  case  is  nice,  and  in  one  point  somewhat 
delicate  in  the  law  of  prescription.  He  will  endeavour  to  state 
shortly  the  process,  upon  the  decided  cases,  by  which  he  thinks, 
on  the  whole,  that  the  result  in  the  interlocutor  must  be  arrived 
at:  1.  It  is  clear  law,  that  a  country  agent  employing  an  agent 
in  this  Court  to  conduct  processes  for  other  parties,  is  himself 
debtor  to  that  agent  for  the  expense  incurred.  The  consequence 
of  this  must  be,  that  when  such  a  country  agent  entrusts  an  Edin- 
burgh agent  with  various  litigations,  the  expenses  of  these  may 
become  articles  of  one  account  against  him,  in  the  same  manner 
as  if  he  were  the  party  engaged  in  various  law-suits.  2.  By  tbe 
case  of  Elder^  &c.  v.  Hamilton  or  Gray,  May  15.  1833,  it  is  de- 
termined that  the  separate  accounts  of  such  different  branches  of 
law  business  must,  in  the  question  of  triennial  prescription,  be 
considered  as  one  continuous  account ;  so  that,  if  the  last  article 
is  not  beyond  the  three  years,  the  whole  account  is  saved  from 
prescription,  whatever  may  be  the  dates  of  the  particular  proceed- 
ings  comprehended,  at  least  if  there  be  no  complete  break  of  three 
years  in  the  course  of  the  currency  of  it  3.  By  the  cases  of 
Syme  v,  Douglas,  Pleron  and  Company,  Jan.  15.  1789;  Leslie 
V.  MoUison,  Nov.  15.  1808;  the  case  of  Elder,  and  other  cases, 
it  is  settled  that  the  presumption  of  the  act  1759  is,  not  that  tbe 
debt  alleged  to  be  prescribed  has  been  paid  during  the  currency 
of  the  account,  but  that  it  has  been  paid  after  the  closing  of  the 
account  4.  By  the  cases  of  Mollison,  Elder  and  Broughton  v. 
Weston,  Feb.  24.  1826,  it  appears  to  be  fully  ruled,  that  where 
such  an  account  of  furnishing  or  business  is  current  and  outstand- 
ing at  the  death  of  the  debtor,  by  the  last  furnishing  or  proceed- 
ing having  been  either  posterior  to  the  death,  or  recently  preced- 
ing it,  there  is  no  presumption  of  payment  in  the  deceased's  life- 
time :  so  that,  as  prescription  bad  not  then  run,  the  question  with 
his  representative,  upon  the  years  of  prescription  being  allowed 
to  run  posterior  to  the  death,  must  resolve  into  the  question, 
whether  the  debt  was  paid  after  the  death.  And  it  appears  to  have 
been  distinctly  held,  that  it  will  not  bring  the  case  within  the  sta- 
tutory prescription,  or  exclude  the  inference  of  resting  owing, 
that  the  heir  may  aver  or  swear  that  he  does  not  know  whether  tbe 
debt  was  contracted  or  not,  or  whether  it  was  paid  by  the  deceased 
or  not,  or  even,  in  general  terms,  that  he  believes  that  the  de- 
ceased paid«that  and  any  other  debt.  The  case  of  Mollison,  in 
^particular,  which  was  decided  upon  a  deposition  of  the  defender, 
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went  fully  up  to  these  points.     The  Court  just  construed  the  de-  8  Mar.  18S6. 
position  as  importing  tliat  the  defender  could  not  aver  payment  j!|^J[^JX!^a 
iinee  the  close  of  the  account     5.  According  to  the  practical  rule  and  M* Gib- 
adopted  in  the  case  of  Broughton  v,  Weston,  there  is  no  neces-  *^°" 

sity  for  any  reference  to  oath,  if  the  substance  of  the  statement  Mote. 
on  the  record  imports  an  admission  by  the  heir  that  he  has  not 
paid  the  debt  Having  in  view  these  points  of  the  law  decided, 
let  it  be  considered  what  the  present  case  b.  The  defender  says 
in  words  that  he  does  not  admit  the  employment,  or  that  the  busi- 
ness was  done.  This  may  be  easily  said.  The  defender  is  a  pu- 
pil who  can  know  nothing  at  all  about  the  matteri  and  to  whose 
oath  it  would  be  absurd  to  make  any  reference.  But  the  employ- 
ment and  the  business  may  be  proved  otlierwise ;  and  here  the 
pursuer  has  recovered  out  of  the  repositories  of  the  deceased  all 
the  accounts  from  year  to  year  regularly  rendered,  being  finn^" 
teen  in  number.  The  last  is  balanced  with  interest  down  to  thfe 
dlst  July  1830 ;  and  the  original  of  Mr  Fisher's  letter  of  the  25th 
October  1830  is  also  recovered.  These  aecounts,  therefore,  b^- 
ing  held  by  the  deceased,  with  demands  of  settlement  coming 
down  to  within  less  than  a  month  of  his  death,  the  Lord  Ordinary 
conceives  that  there  can  be  little  difficulty  as  to  the  constitution 
of  the  debt  in  the  employment  and  the  business  done.  Perhaps  Mr 
Fisher  should  have  produced  some  of  the  letters  of  instructions, 
and  some  of  the  papers  in  the  causes.  But  the  rendered  accounts 
lying  in  the  repositories  of  the  deceased  appear  to  supersede  the 
necessity  of  this.  As  the  last  article  of  the  account-current  so 
rendered,  immediately  before  the  deceased's  death,  appears  to  be 
on  the  2d  of  June  1830,  there  certainly  was  no  prescription  at 
his  death,  in  November  following.  The  account  was  brought 
down  to  dlst  July  1 830,  and  the  present  action  appears  to  have  been 
raised  on  the  13th  June  1833,  on  the  notion  that  that  was  within 
the  three  years  from  the  close  of  the  account.  It  maybe  doubtful 
whether  that  will  do,  because,  with  the  exception  of  the  article 
of  L.6  :  11  :  10,  on  2d  June  1830,  in  the  abstract  of  the  accounts, 
there  is  no  article  in  the  particular  accounts  later  than  July  1829. 
And  it  is  in  this  point  that  the  Lord  Ordinary  thinks  the  most  ma- 
terial difficulty  in  the  case  lies.  There  would  be  a  possibility 
left  that  the  accounts  might  have  been  paid  by  the  deceased  after 
the  date  of  the  last  article,  if  it  were  not  for  the  other  facts  proved 
and  admitted.  The  whole  accounts  were  rendered  after  the  ac- 
count closed,  and  bad  certainly  not  been  settled  on  the  25th  Oc- 
tober 1830.  But  it  is  farther  clear,  that  all  the  accounts  for  the 
business  of  the  Steam-Boat  Companies  were  paid  by  those  par- 
ties tliemselves,  loriff  after  the  death  of  Mr  Ure.     It  is  certain, 
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therefore,  tbat  they  had  not  been  paid  before.  But,  as  they  bad 
not  been  paid  before,  which  constituted  the  latest  articles  of  the 
account-current,  there  is  no  possibility  of  presuming  that  the  ac- 
count had  been  paid  or  settled  at  all.  The  Lord  Ordinary  thinks, 
therefore,  that  the  case  is  just  jbrought  to  this,  according  to  the 
decisions,  that  at  the  death  of  Mr  Ure  there  was  a  subsisting  debt 
which  bad  suffered  no  prescription ;  and  that  if  that  debt  had  re- 
mained in  the  same  state  in  which  it  then  was,  the  case  would 
have  been  the  same  in  principle  with  those  which  have  been  cited, 
as  well  as  with  that  of  Na[Mer  «.  Balfour,  June  2.  1835.  But 
there  is  a  peculiarity.  The  later  part  of  the  account  has  been 
paid  since  by  other  parties ;  and  the  defender,  on  the  authority  of 
the  case  of  Beck  v.  Learmonth  and  Company,  Nov.  30. 1831, 
says,  that  in  consequence  of  that  payment  this  case  must  be  taken 
on  the  older  accounts  simply,  the  latest  article  in  which  is  in  1826. 
There  seems  to  be  no  doubt,  that  if  this  be  the  legal  state  of  the 
case,  prescription  mus|;  be  sustained,  and  must  lead  to  absolvitor, 
reference  to  the  oath  of  the  defender  being  out  of  the  question. 
But  the  Lord  Ordinary  thinks  tbat  this  would  be  a  very  unjust 
result,  and  that  there  is  a  great  difference  in  principle  between 
this  case  and  that  of  Beck.  In  that  case  Beck  was  alive,  and  it 
was  he  himself  who  had  paid  the  later  account  It  would  there- 
fore have  been  very  dangerous  to  refuse  his  plea  of  prescription 
on  the  old  account.  But  how  stands  the  present  case  ?  ^^t  Ure^s 
death  there  was  one  account  not  prescribed.  The  pursuer,  ap- 
parently for  the  purpose  of  saving  Ure^s  family,  though  be  made 
his  claim  on  them,  and  received  letters  from  Mr  M^Gibbon,  whom 
he  understood  to  be  the  person  acting  for  them,  distinctly  ao- 
knowledging  the  debt,  made  exertions  to  obtain  payment  of  what- 
ever he  could  from  the  clients*  He  succeeded  in  obtaining  the 
payments,  by  which  his  claim  has  been  greatly  reduced.  But  it 
would  be  a  singularly  hard  measure  of  justice  to  say  that,  by  ha- 
ving done  so,  he  has  exposed  himself  to  a  plea  of  prescription, 
which  could  not  have  been  stated  at  Ure's  death,  and  could  not 
have  been  stated  if  these  payments  had  not  been  obtained.  The 
difference  in  principle  evidently  is,  that  here  there  was  no  pay- 
ment by  the  party  defender  or  his  ancestor.  As  to  /if'm,  the  ao- 
count  really  stands  as  it  did,  except  that  he  must  have  credit  for 
the  sums  recovered  aliunde ;  and  that  the  form  of  the  summons 
ought  not  to  alter  this  state  of  the  case  upon  the  defence.  No- 
thing was  said  in  the  debate  about  the  defender  Young.' 


]>erender*s 


The  defender  reclaimed,    Rutheifurd  and  McNeill  pleaded — That 
the  pursuer  was  not  entitled  to  change  his  ground  of  action,  by  re- 
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femn^  to  a  ^neral  accoaDt-earrenl;  afterwards  produced.    It  migbt  8  Man  I63i. 
be  that  the  pursuer  would  have  bad  a  competent  action,  if  he  had    ^>^v^^ 
libelled  on  the  account-current  at  first;  but  having  chosen  to  libel  on  ^^  M^Gib-* 
Special  accounts,  all  of  which  were  ex  facie  prescribed  at  Ure's  death,  bon. 
he  could  not  now  be  allowed  to  alter  his  libel  by  referring  to  other  netod^i 
accounts.     In  the  case  of  a  bill,  it  had  been  found  incompetent  to  Plea, 
refer  to  other  evidence  as  eliding  a  plea  of  prescription;  and,  in  the 
present  case,  it  was  as  much  a  change  of  the  ground  of  action  as  in 
the  case  of  a  bill.     In  support  of  this,  he  referred  to  the  case  of 
Pickie  V.  Gatstmer,  27th  Feb.  1828.     This  case  was  the  same  in 
prininple  as  that  of  Beck  v.  Learmrath.     The  latest  items  of  the 
account  were  paid,  and  so  fell  to  be  struck  out,  and  could  not  be 
allowed  to  form  items  so  as  to  constitote  an  accoant>curreat»  and  so 
^lide  prescription. 

Lard  Glenlee.'-^Teking  the  summons  as  it  stands,  I  do  not  think  Opinion  of 
there  is  just  ground  for  the  objection.  This  is  an  action  for  pay-  ^""^ 
meat  of  accounts,  which  is  different  from  an  action  proceeding  on 
a  bill ;  and  the  accounts  are  prpduced  in  modam  probationis.  The 
panuer  is  entitled  to  shew,  that  by  iotermptions,  or  other  particu- 
lar circumstances,  prescription  does  not  apply ;  but  he  is  not  bound 
to  libel  upon  all  these  acts  and  circumstances.  It  is  enough  to 
shew  that  these  exist.  It  would  be  extraordinary  to  hold  that  the 
pnrauer  was  bound  to  engross  all  these  in  his  libel.  It  may  be  ne- 
cessary to  state  them  in  reply  to  the  defence  of  prescription ;  and  I 
think  it  is  quite  competent  to  do  so.  If  the  pursuer  has  shewn 
that  prescription  does  not  apply,  the  objection,  in  point  of  form, 
may  be  got  the  better  of.  The  ground  on  which  the  Lord  Ordi- 
nary holds  that  prescription  does  not  apply,  is,  that  there  was  a  con- 
linued  account  with  Ure,  which  contained  items  to  a  later  date 
than  prescription  could  be  applicable  to.  The  Lord  Ordinary  seems 
to  have  held  the  latest  article  to  be  on  2d  June,  but  it  now  appears 
to  be  July.  Ure  was  in  the  situation  of  keeping  an  account-cur- 
rent  with  Fisher,  who  has  since  got  payment  from  the  clients  of 
the  latest  articles  in  that  account-current.  If  these  payments  had 
t>een  made  during  Ure's  life,  I  think  there  might  have  been  some 
ground  for  holding  that  this  case  was  like  that  of  Beck  v.  Lear- 
month.  But  here  these  payments  were  all  got  after  Ure's  death, 
and  therefore  I  conceive  the  question  as  to  the  prescription  of 
particular  accounts  to  remain  the  same  as  it  stood  at  his  death.  If 
a  cautioner  had  been  liable,  and  payment  of  part  been  got  from  him, 
it  would  be  absurd  to  say  that  prescription  was  applicable  to  the 
balance.     I  am  now  satisfied  as  to  these  articles  in  the  accounts  in 
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8  Mar.  1836.  July,  for  which  Ure  was  liable.  If  the  latest  item  had  been  2d  June, 
I  should  have  had  difficulty  in  following  the  Lord  Ordinary  on  the 
grounds  on  which  he  arrived  at  his  conclusion. 

Lord  Justice-Clerk. — I  could  not  follow  the  views  of  the  Lord 
Ordinary,  but  I  approve  of  the  interlocutor  so  far  that  I  think  the 
plea  of  prescription  sufficiently  obviated.  But  the  circumstances 
having  been  fully  explained,  I  am  satisfied  the  accounts  pursued 
for  are  not  prescribed. 

Lord  Meadowbank. — I  concur  entirely  with  Lord  Glenlee. 

Lord  Medw7/n,^l  am  clear  that  the  accounts  in  this  case  are  due, 
and  I  am  glad  the  Court  concur  in  the  opinion  of  Lord  Glenlee.  I 
have  great  hesitation  in  differing  from  his  Lordship ;  but  I  think 
the  principle  is  carried  too  far.  It  appears  to  me  to  be  going  a 
step  beyond  the  former  cases  of  Leslie  v.  Granger's  Executors. 
Leslie's  case  was  a  question  of  a  writer's  account.  But  the  account 
in  that  case  was  current  during  the  life  of  the  client,  and  continued} 
and  was  taken  up  by  his  executor.  I  have  great  hesitation  in  hold- 
ing, that  where  an  account  is  actually  paid,  it  can  be  included  so 
as  to  rear  up  a  current  account.  Could  Mr  Fisher  have  libelled  as 
against  Dr  McLean  ?  It  had  been  found  that  he  could  not.  It  was 
clear  that  two  articles  (L.106  and  L.71)  of  the  accounts  had  been 
paid  and  taken  away.  Before  these,  the  last  article  in  the  abstract 
18  in  July  1820.  I  have  great  hesitation,  therefore,  in  holding  that 
three  years  have  not  elapsed,  even  prior  to  Mr  Ure's  death.  I  am 
quite  sure  that  the  accounts  are  due ;  but  I  must  observe  that 
M^Gibbon  is  here  no  party :  he  could  not  bind  the  pupil,  and  could 
not  acknowledge  debt,  even  if  constituted. 

Rutherfurd. — Your  Lordships  then  are  of  opinion  that  the  Lord 
Ordinary  has  gone  too  far  in  finding  the  debt  constituted.  The 
case  must  therefore  go  back,  with  the  right  on  my  part  entire  to 
state  every  objection. 

'The  Lords  '  recall  the  interlocutor  complained  of:  Find,  that  the 
^  form  of  the  summons  does  not  preclude  the  pursuer  from  founding 
<  on  other  accounts  than  those  libelled  on,  in  order  to  elide  the  plea 

*  of  triennial  prescription  ;  and  remit  to  the  Lord  Ordinary  to  hear 
^  parties  further  as  to  the  actual  condition  of  the  debt,  and  reserve 

*  all  questions  as  to  expenses.* 


Judgment 


Iiord  Ordinary,  Monereiff,  Act.  Dean  tfFac,  (Hope J  Fiirtyth,  Sandfard* 

Partsff  Agent.         Alt.  Jtutkcrfkrd,  McNeill,  Paterton.  John  CuUeti,  W.  S. 

AgenL  F.  Clerk. 

R. 
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SECOND  DIVISION. 
No.  CXIV.  8^A  March  1836. 

Mrs  STEWART  or  HERRIOT  and  Others,  (Herriot's 

Trustees,) 
against 

Captain  JAMES  FYFFE  and  Others. 

Trust. — By  a  trust-settlement^  two  of  the  number  of  trustees  were 
declared  a  qttorum  while  two  should  be  in  life  ;  their  number  haV' 
ing  been  reduced  to  two — circumstances  in  which  founds  that  an 
agent  for  the  trusty  making  advances  to  one  of  these  trustees^  wai 
not  entitled  to  transact  with  that  trustee  as  sole  trustee^  although  th6 
other  resided  permanently  in  England. 

James  Ftffe  married  Jean  Stevens,  daughter  of  the  late  Alex-  Namdfe. 
ander  Stevens,  architect  in  Edinburgh,  who  bound  himself,  by  his 
daughter's  marriage-contract,  to  secure  her  in  a  certain  provision. 
This  obligation  was  implemented  by  her  brother,  the  late  Alexan- 
der Stevens,  conveying  to  her  certain  subjects  in  Leith,  under  the 
express  exclusion  of  Captain  FyiFe's  jus  mariti  and  right  of  admi- 
nistration. Alexander  Stevens,  brother  of  Mrs  Fyffe,  was  possess- 
ed of  considerable  property,  heritable  and  moveable,  which,  by  a 
trttst-setUement,  he  conveyed  in  trust  to  his  wife,  (if  she  survived 
him,)  his  wife's  brother,  Mr  Stout,  merchant  in  Lancaster,  his  sis- 
ter's husband,  Captain  Fyffe,  and  the  late  Mr  John  Rhind.  By 
this  deed,  Mr  Stevens  gave  his  wife  a  liferent  of  the  whole  of  his 
property,  heritable  and  moveable,  while  he  directed  that  the  fee 
ahould  be  equally  divided  among  his  children,  if  he  should  die  leav- 
ing children;  whom  failing,  (as  actually  happened,)  he  directed  the 
trustees,  upon  the  death  of  his  widow,  *  to  apply  the  free  annual 

*  produce  of  my  heritable  and  moveable  estate  to  the  aliment,  maii^- 
^  tenance  and  support  of  Jean  Stevens,  spouse  of  the  said  James 
'  Fyffe,  my  sister,  and  the  aliment  and  education  of  her  children  of 
^  the  present  or  any  subsequent  marriage,  in  such  way  and  manner 

*  as  shall  appear  to  my  said  trustees  best  suited  to  the  comfort  and 

<  advantage  of  her  and  her  family  ;  and  it  is  farther  declared,  that 

*  after  the  decease  of  the  said  Jean  Stevens,  my  sister,  my  said  trus- 
'  tees  shall  convert  my  whole  subjects  and  effects  into  cash,  and  di- 
'  vide  the  free  proceeds  thereof  equally  among  the  children  pro- 

<  create,  or  to  be  procreate,  of  the  body  of  the  said  Jean  Stevens, 

<  of  her  present  or  any  subsequent  marriage,  equally  betwixt  them^ 
'  share  and  share  alike ;  whom  failing,  before  majority  or  marriage, 
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8  M«r.  Iga6»  <  my  said  trustees  shall  make  over  the  whole  residue  of  my  means 

^■■^V^^    *  and  effects  to  my  own  nearest  heirs  or  assignees  whatsoever/ 

Others ».  Fyffe      '"  *^®  event  of  the  liferent  opening  to  Mrs  Fyffe,  and  the  fee 

and  Others.      to  the  children,  it  was  declared  that  the  defender,  Captain  Fyffe, 

Narrative.         '  ^^^^^  ^^^^  °^  conceru  with  the  rents  and  annual  proceeds  of  my 

^  means  and  effects,  heritable  or  moveable,  in  virtue  of  his  jus  ma- 

^  riti,  courtesy  of  Scotland,  or  any  other  title  whatsoever ;  and  that 

*  the  same  shall  neither  be  liable  to  the  deeds,  nor  subjected  to  the 

<  diligence  of  the  creditors  of  the  said  James  Fyffe,  or  any  future 

<  husband  of  the  said  Jean  Stevens.'     It  was  farther  declared,  in 
relation  to  the  trustees  therein  named,  that  *  any  two  of  them  shall 

*  be  a  quorum,  while  two  are  in  life ;'  and  it  is  likewise  declared 
that  the  ^  trustees,  and  the  survivor  or  survivors  of  them,  shall  have 

<  power,  if  they  think  proper,  to  assume  any  person  or  persons,  to 
^  be  joined  with  themselves  in  the  management  of  the  affiurs  com- 

<  mitted  to  their  care  by  this  deed.' 

Stevens  died  in  May  1825.  The  trust  was  accepted  by  all  the 
trustees.  Mr  Rhind,  one  of  their  number,  was  appointed  factor ; 
under  whieh  factory  he  acted  till  his  death,  in  1826.  In  that  year, 
Mrs  Stevens,  the  widow,  the  testator,  died.  The  remaining  trus-» 
tees  were  Mr  Stout,  resident  in  England,  and  Captain  Fyffe.  Mm 
Fyffe  and  her  children  were  entitled  to  her  brother's  property,  in 
terms  of  his  trust-deed.  In  1826,  another  suecession  opened  to  the 
family  of  Captain  Fyffe,  by  the  death  of  his  eldest  brother,  Baroa 
Fyffe  of  Vienna,  who  left  a  settlement,  disponing,  inter  alia,  *  to 

*  my  brother.  Captain  James  Fyffe,  his  wife  and  children,  two-third 

*  parts  of  all  his  houses,  shops  and  tenements  lying  in  Union  Place, 

*  Picardy  Place,  Broughton  Street  and  Drummond  Street.' 

In  the  year  1827,  Mr  James  John  Eraser,  W.  S.  was  appointed 
agent  by  Captain  Fyffs  under  the  trusts,  especially  under  that  of 
Mr  Stevens,  and  was  put  in  possession  of  all  the  deeds,  minate% 
and  idocuments  connected  with  them.  Mr  Eraser  continued  in  the 
management  of  the  trust  property  from  about  May  1827  till  the 
middle  of  1830,  during  which  time  he  made  advances  to  Captain 
Fyffe  to  the  amount  (as  alleged)  of  L.5000.  These  advances  were 
averred  by  Eraser  to  have  been  made,  not  on  the  personal  respon^ 
sibility  of  Fyffe,  but  in  reliance  on  the  security  of  the  subjecls 
above  mentioned,  belonging  to  his  wife  and  family,  for  whose  main- 
tenance and  education  the  greater  part  of  them  were  said  to  have 
been  applied ;  and,  in  particular,  with  regard  to  Mr  Stevens'  trust. 
Eraser  stated,  that  he  considered  Fyffe  &s  the  sole  acting  trustee  ' 
during  the  period  of  his  own  agency.  In  security  of  the  half  of  this 
sum  of  L.5000,  Eraser,  in  January  1830,  received  from  Fyffe,  as 
sole  trustee  under  Stevens'  settlement,  and  without  the  knowledge 
and  authority  of  Mr  Stout,  an  absolute  conveyance  to  a  bouse,  in 
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Charlotte  Square,  Edixiburgb,  part  /oi  Ae  trust-estate  of  Mr  Ste^r  8  Miv.  1996. 
vens.     The  conveyance  contaioed  an  ackaowledfifment  of  the  re-    N*»y^fc/ 
jceipi  of  L.2500y  as  the  price,  that  being  what  Fraser  then  alleged  Q^^nv.  Fyffe 
to  be  the  amount  of  his  claims  against  Captain  Fyffe  and  his  family,  and  Others. 
Thereafter,  Mrs  Fyffe,  on  1st  May  1830,  executed,  in  favour  of  j^JJ^^, 
Fraser,  as  if  no  trust  had  existed,  a  disposition  in  security  for  the 
same  sum  of  L.2500,  over  the  same  house  in  Charlotte  Square,  as 

<  sister  and  heir  of  the  late  Alexander  Stevens,  architect  in  Edin- 

<  burghf  heritable  proprietrix  of  the  subjects  after  disponed.'  Hav* 
ing  obtained  this  disposition  from  Mrs  Fyffe,  Fraser  took  out  from 
the  superior  a  precept  of  clare  constat  in  her  favour,  as  heir-at-lav 
to  her  brother,  upon  which  she  wa;  infeft.  On  the  9th  July  1830, 
be  assigned  this  security,  to  the  extent  of  L.1800,  to  Mr  Alexander 
Airth,  and  the  remaining  L.700  to  Mr  Poole,  solicitor,  London, 
by  whom  it  was  transferred  to  the  late  Mr  Herriot,  the  constituent 
of  the  pursuers.  Fraser  subsequently,  in  November  1830,  assigo- 
ed  to  Mr  Herriot  his  other  claims  against  Captain  Fyffe  and  his 
family. 

In  Octgber  1832,  Messrs  Carnegie,  Richardson  and  Anderson 
were  assumed  as  trustees  under  Mr  Stevens'  settlement  by  Captaitf 
Fyffe  and  Mr  Stout,  both  of  whom  thereupon  denuded  themselves 
of  the  oiSce.. 

The  pursuers,  Herriot's  trustees,  raised  the  present  action,  to  conr 
stitutc  their  claim  against  Stevens'  trustees,  with  reference  to  whom, 
respectively,  the  pursuers  concluded,  1^,  That  James  Fyffe,  and 
Mrs  Fyffe,  his  spouse, — the  former  as  an  individual  and  as  trus- 
tee, and  acting  for  behoof  of  his  said  children,  under  the  deeds  of 
settlement  of  the  said  deceased  Alexander  Stevens  and  Baron  John 
Fyffe, — the  latter  as  possessed  of  the  heritable  subjects  in  her  own 
right,  and  as  having  a  right  and  interest  in  the  properties  and  suc^ 
cessions  of  Alexander  Stevens  and  Baron  Fyffe,  and  their  children 
.as  fiars,  or  otherwise  having  a  right  and  interest  to  and  in  the  dif- 
ferent properties  and  successions  of  Alexander  Stevens  and  Baron 
Fyffe,  and  of  their  father  and  mother,  were  resting  owing  to  the 
pursuers,  as  representing  Robert  Herriot,  the  sum  of  L.2500,  con- 
tained in  the  assignation  by  James  John  Fraser  in  favour  of  Robert 
Herriot,  together  with  the  interest  due  thereon.  2(/,  That  the 
trustees,  in  consequenoe  of  the  devolution  by  the  former  acting 
trustee,  were  liable  qua  trustees,  and  as  intromitters  with  the  trust- 
funds;  and,  3^  That  James  Bennett,  W.  S.  by  his  obligations  un- 
xlertajien,  was  liabje,  jointly  and  severally!  with  the  other  defenders, 
in  payment  of  the  said  debt. 

The  summons  was  originally  directed  only  against  Captain  and 
Mrs  Fyffe,  who  appeared  as  defenders,  and  sisted  their  children. 
Thereafter  a  supplementary  summons  was  raised  for  the  purpose  of 
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8  Mar.  1836.  calling  Mr  Stout,  on  which  he  entered  appearance,  and  stated,  that 

^••^V^^    he  and  FyfFe  had  devolved  the  trust  on  Messrs  Carnegie,  Richard- 

OUiersc"  Fyffe®^"  ^^^  Auderson,  who  then  appeared  as  defenders.     Mr  Bennett 

and  Others,     was  made  a  party  to  the  action,  on  the  footing  that,  having  become 

agent  for  Captain  Fyffe,  after  Fraser  had  ceased  to  be  so,  he  had 

guaranteed  the  payment  of  Fraser's  debt.     Bennett  admitted  the 

offer  of  such  a  guarantee,  but  stated,  that  it  had  never  been  accepted 

by  Fraser  on  the  terms  on  which  it  was  made. 


Narratiye. 


Lord  Ordi. 
nary*s  Inter* 
locutor. 


The  pleas  of  the  parties  are  detailed  in  the  findings  of  the  follow- 
ing interlocutor  and  note  of  the  Lord  Ordinary : 

<  The  Lord  Ordinary  having  considered  the  closed  record,  &c. 
Finds  it  admitted  that  the  pursuers,  Herriot's  trustees,  can  only 
maintain  this  action  as  in  the  right  of  James  John  Fraser,  from 
whom  they  derive  right  by  assignation,  and  subject  to  all  pleas  and 
defences  competent  against  him :  Finds,  that  the  defender,  John 
Stout,  called  by  the  supplementary  summons,  having  accepted  of 
the  trust  under  the  deed  of  Alexander  Stevens,  and  acted  therein, 
must  be  considered  as  having  been  still  a  trustee  during  the  whole 
period  within  which  the  debt,  by  advances  of  money,  is  stated  to 
have  been  contracted  to  the  said  James  John  Fraser :  Finds,  that, 
by  the  terms  of  the  trust-deed,  in  the  event  which  occurred,  the 
whole  *  annual  produce'  of  the  trust-estate  was  applicable  '  to  the 
aliment,  maintenance  and  support  of  Jean  Stevens,  spouse  of  the 
said  James  Fyffe,  my  sister,  and  the  aliment  and  education  of  her 
children,  of  the  present  or  any  subsequent  marriage,  in  such  way 
and  manner  as  shall  appear  to  my  said  trustees  best  suited  to  the 
comfort  and  advantage  of  her  and  her  family ;'  with  an  express 
exclusion  of  the  jus  mariti  of  her  husband,  and  of  all  right  in  him 
or  his  creditors  to  interfere  with  the  *  rents  or  annual  proceeds' 
thereof:  Finds,  that,  in  so  far  as  advances  might  be  made  by  the 
said  James  John  Fraser,  to  the  extent  of  the  rents  or  annual  pro- 
ceeds, which  were  applied  to  the  aliment  of  the  said  Jean  Stevens, 
or  the  aliment  or  education  of  her  children,  such  advances  might 
become  just  and  lawful  debts,  exigible  from  the  said  trustees,  and 
effectual  against  the  alimentary  fund  under  their  management  in 
each  year ;  but  finds,  that  it  was  not  competent  to  the  trustees, 
or  a  quorum  of  them,  except  in  virtue  of  the  special  power  con- 
ferred on  them,  and  by  a  regular  trust  act  in  conformity  thereto, 
and  altogether  incompetent  to  one  trustee,  acting  by  himself,  to 
pledge  either  the  fee  or  reversion  of  the  said  trust-estate,  or  the 
future  annualrents  thereof,  for  advances  made  generally  on  the 
orders  of  the  said  James  Fyffe,  or  of  others  of  the  family,  in  what- 
ever manner  the  same  might  be  applied,  without  prejudice  always 
to  the  personal  liability  of  the  parties  giving  such  orders,  or  re- 
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«  ceiving  such  advances ;  and  that  no  third  party  cognisant  of  the  9  Mar.  1836. 


<  terms  of  the  trust  can  be  held  to  have  made  any  such  advances        . 

<  on  the   faith   of  the  trust-estate,   except   to  the  extent  above  others  v.  Fyfte 

*  expressed :    Finds,  that  the   said   trust-deed   contains  a  special  a°d  Oihers. 

*  power  to  the  trustees  '  to  sell  any  part  of  my  heritable  subjects,  Lord  Ordi- 
"  or  uplift  any  debts  due  to  me,  for  the  purpose  of  fitting  out  any  nwy'»  In^e^- 
*^  of  the  said  Jean  Stevens'  children  in  life,  putting  them  to  ap«- 

*^  prenticeships,  or  such  like,  or  laying  out  the  same  in  any  other 
<<  way  advantageous  to  her  family,'  on  condition  of  the  consent  of 
^  Margaret  Stout,  the  testator's  widow,  being  obtained  :  Finds,  that 

<  this  power  could  only  be  exercised  by  a  regular  act  of  a  quorum 

*  of  the  trustees,  and  to  the  effect  and  according  to  the  precise  terms 

*  so  expressed ;  and,  in  respect  that  no  such  act  of  the  trustees  was 

*  done  or  executed,  and  that  no  such  sale  or  uplifting  did  take  place 

<  by  authority  of  the  trustees,  finds  it  unnecessary  to  determine  how 
'  far  the  power  fell  or  subsisted  after  the  death  of  Margaret  Stout : 

<  Finds,  that  in  so  far  as  the  said  James  John  Fraser  may  have  made 

<  advances  fbr  making  up  titles  to  the  trust-estate,  or  in  the.neces- 

<  sary  management  of  the  trust,  according  to  the  terms  and  qualities 
^  thereof,  such  advances  are  just  debts  against  the  trustees  and  the 
« trust-estate  itself;  therefore,  finds,  that  in  so  far  as  this  action  and 

*  supplementary  action  conclude  against  James    Fyffe   and  John 

*  Stout,  as  trustees  of  Alexander  Stevens,  or  is  insisted  in  against 

*  the  other  trustees  now  sisted,  it  cannot  be  maintained  against  them, 

*  or  to  the  effect  of  adjudging  the  trust-estate,  except  to  the  ex- 

*  tent  expressed  in  the  previous  findings :  Finds,  that  in  so  far  as 
'  the  summons  concludes  against  Mrs  Fyffe  personally!  as  proprie- 

<  trix  of  an  heritable  estate,  for  the  purpose  of  attaching  that  estate, 

<  it  was  incumbent  on  the  pursuer  to  shew,  by  some  act  or  deed 

<  legally  effectual,  that  the  said  Mrs  Fyffe  did  bind  or  pledge  her 

<  said  separate  estate  for  payment  of  such  debt :  Finds,  that  the 

<  pursuers  have  not  condescended  on  any  such  act  or  deed ;  and 

<  finds,  that  Mrs  Fyffe,  as  a  married  woman  residing  with  her  hus- 

<  band,  cannot  be  made  liable,  either  in  her  person  or  in  her  sepa- 

<  rate  estate,  for  personal  debts  contracted  by  her  husband,  whether 

*  for  the  support  of  his  family  or  for  other  purposes ;  but  finds,  that 

<  in  so  far  as  any  advances  may  have  been  made  in  the  management 

*  or  for  the  preservation  of  the  subjects  belonging  to  Mrs  Fyffe  in 

*  her  own  right,  such  advauces  will  constitute  a  just  debt  against 
'  her  and  her  said  estate  :  Finds,  that  in  so  far  as,  by  the  settle- 

<  ments  of  Baron  Fyffe,  there  was  any  right  and  interest  vested  in 

<  the  said  James  Fyffe  in  the  estate  left  by  him,  the  pursuers  are 

<  entitled  to  obtain  decree  in  this  action  against  the  said  James 

*  Fyffe,  for  any  debt  or  debts  which  shall  appear  to  have  been 

*  legally  contracted  by  him  personally,  and  to  the  effect  of  attaching 


k 


574  DECISIONS  OF  THE  No.  114. 

BMtor.  IS36.  <  gnch  right  OF  interest  in  the  estate  of  the  said  Baron  Fyffe ;  but 
'  finds,  that  in  so  far  as  the  rights  and  interests  in  the  estate  of  the 
Others  v.  Fyffe*  ^^^^  Baron  Fyffe  are  vested  in  the  children  of  the  said  James 
and  Others,  t  Fyffe,  there  is  no  competent  conclusion  in  the  summons  nnder 
Lord  Ordi.  '  wbich  any  judgment  can  be  pronounced  to  affect  the  said  children, 
nary's  Inter-    *  or  their  rights  and  interests  in  the  said  estate  ;  and,  with  these 

*  findings,  before  farther  answer,  excepting  as  after  expressed,  re- 
'  roits  to  to  examine  the  accounts  and  vouchers  referred 
^  to  in  the  deed  of  assignation,  as  constituting  the  debt  now  sued 

*  for,  and  to  report  whether,  or  to  what  extent,  there  was  a  good 
'  and  subsisting  debt  in  the  person  of  James  John  Fraser  compre- 

<  bended  in  the  said  accounts,  in  conformity  to  the  principles  laid 
'  down  in  this  interlocutor :  Finds,  that  no  relevant  ground  has  been 

<  condescended  on,  in  support  of  the  conclusion  of  the  summons 

<  against  James  Bennett;  sustains  his  defences,  assoilzies  him,  and 
^  decerns :  Finds  him  entitled  to  expenses.' 

Lord  Ordi-         Note, — *  It  is  unnecessary  to  ffo  into  much  detail  in  explanation 

nary  8  Note.  • 

^  of  the  above  interlocutor,  but  a  short  statement  seems  to  be  ne- 
^  cessary.  1.  As  to  the  conclusion  against  Stevens*  trustees,  the 
^  trust-deed  is,  in  the  material  parts  of  it,  clear  and  unambiguous. 

*  There  were  four  trustees ;  and  it  is  clearly  ascertained  that  they 
^  all  accepted.     Upon  the  death  of  the  widow,  the  annual  proceeds 

*  of  the  estate  were  specially  appropriated,  in  the  terms  quoted  in 

*  the  interlocutor.    It  was  not  even  a  simple  liferent  that  was  given 

*  to  Mrs  Fyffe :  the  funds  were  to  be  applied  by  the  trustees,  even 

*  with  a  discretion  in  them,  to  the  aliment  of  herself,  and  the  ali- 
^  ment  and  education  of  her  children.  It  unfortunately  happened 
'  that,  after  Mrs  Stevens  died,  Mr  Rhind,  another  trustee,  died 

*  also.     Mr  John  Stottt  resided  in  Lancaster — a  fact  known  to  the 

<  truster  when  he  named  him.     Mr  Fyffe  was  named  a  trustee, 

*  though  there  was  the  most  anxious  exclusion  of  all  personal  con- 
^  cern  by  him  or  his  creditors,  even  in  the  annual  proceeds  of  the 

<  fund.     Perhaps  he  may,  notwithstanding,  have  been  entitled  to 

<  act  as  a  trustee,  though  the  Lord  Ordinary  certainly  thinks  that, 
( if  the  interests  of  this  family  had  been  properly  attended  to  on  the 
^  death  of  Mr  Rhind,  a  different  arrangement  should  have  been 
« made.     However,  Mr  Fyffe  did  take  upon  him  to  act.     If  he 

*  had  merely  drawn  the  annual  proceeds,  and  applied  them  for  the 

*  maintenance  of  the  family,  there  would  have  been  no  harm ;  but 

*  he  was  in  bankrupt  circumstances,  beset  by  creditors,  and  of  im- 

*  provident  habits.  In  this  situation  Mr  Fraser  became  his  agent 
«  And  what  is  the  case  now  stated  ?  It  is,  that  Mr  Fraser,  with 
'  full  knowledge  and  consideration  of  the  terms  of  the  trust-deed, 

*  made  large  advances  to  Mr  Fyffe,  far  beyond  all  the  annual  pro- 
.<  duce  of  the  estate,  and,  in  fact,  to  the  amount  of  L.5000  in  the' 
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eourse  of  three  years.  The  correctness  of  the  statement  is  not  8  Mar.  1^6. 
admitted ;  but  taking  it  to  be  so,  Mr  Fraser's  case  is,  that  he  so  ^*i^y***^ 
advanced  in  reliance  on  the  trust-estate.  This  is  said  without  others  o.  Fyfle 
alleging  any  act,  even  by  Fyffe  pledging  the  trust-estate,  and  faf  and  Others, 
less  any  trust  act  by  Fyffe  and  Stout  together.  If  Fyffe  had  exe-  LordOrdi- 
cnted  such  a  deed,  the  Court  must  have  held  it  to  be  an  act,  not  nary^s  Note. 
only  incompetent  for  one  trustee  to  do,  but  beyond  the  powers  of 
the  trust,  and  a  direct  violation  of  his  duty  as  trustee.  But  no- 
thing of  the  kind  was  done,  and  the  pursuers  can  only  rest  on  A 
supposed  liability  by  the  trust-estate,  at  common  law ;  for  it  is  n6 
answer  to  say,  that  the  trustees  had  power  to  sell  or  uplift  part  of 
the  estate  for  fitting  out  members  of  the  fiimily,  &c. ;  supposing 
the  power  to  subsist  after  Mr  Stevens'  death,  (and  the  Lord  Or- 
dinary should  rather  think  it  did,)  the  provision  gave  no  power  to 
the  trustee  to  contract  debt.  The  power  given  was  not  exercised ; 
and  as  an  extraordinary  act  of  administration,  it  could  not  be  exer- 
cised without  a  regular  act  with  Stout's  concurrence.  Stout's  ab- 
sence can  make  no  difference  in  this  matter,  for  it  is  not  alleged 
that  any  attempt  was  made  to  inform  him,  either  that  money  was 
wanted  for  such  purposes,  or  that  Mr  Fraser  was  making  advances  , 
such  as  he  now  states ;  and,  at  any  rate,  the  difficulty  would  only 
have  rendered  it  necessary  to  apply  to  the  Court,  or  to  find  other 
legal  remedies.  But  all  this  is  superseded  by  the  fact,  that  even 
Fyffe  made  no  attempt  to  exercise  the  power.  Then,  what  is  the 
plea  ?  On  an  averment  that  the  money  was  applied  in  the  aliment 
of  the  family  and  education  of  the  children,  it  is  said  that  at  com- 
mon law,  not  the  annual  proceeds  only,  but  the  fee  of  the  trust- 
estate  must  be  adjudged  for'  any  advances,  however  great,  that 
were  actually  made ;  that  is,  that  if  Mr  Fraser  was  so  imprndent 
as  to  give  his  money  to  enable  Mr  Fyffe,  a  bankrupt,  to  live  at 
the  rate  of  L.I  500  a*year,  all  the  provisions  and  obligations  of  Mr 
Stevens'  trust,  made  for  the  very  purpose  of  preserving  the  es^ 
tate  for  the  wife  and  the  children,  against  the  husband,  were  ipso 
facto  extinguished.  The  Lord  Ordinary  sees  no  possibility  of 
maintaining  this ;  and-  it  would  indeed  be  a  very  serious  view  of 
the  law  of  trust  in  Scotland.  It  will  be  observed,  tliat  there  is  no 
question  here  as  to  the  possibility  of  any  of  the  children  pledging 
their  rights  of  reversion  of  the  fee  for  advances  made  on  their  own 
account.  None  of  the  children  are  made  parties  to  the  action  ; 
and  therefore  no  such  question  can  be  discussed.  Neither  is 
there  any  question  raised  on  the  bond,  or  the  personal  obligations 
in  it,  to  which  another  process  relates.  The  fact  is,  that  the 
summons  was  originally  laid  on  the  assumption  that  James  Fyffe 
was  the  sole  trustee,  but  without  any  relevant  statement  that 
even  he  had  in  any  manner  pledged  the  trust-estate.   But  when  it 
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8  Mar.  18S0«  <  has  becoDie  certain  that  he  was  not  the  sole  trustee,  even  this 
^^*^V^  *  foundation  for  the  action  fails.  2.  As  to  the  conclusion  against 
OUiersp.  Fyffe*  ^^^  Fyffe,  it  is  enough  to  observe,  1*/,  That  there  is  not  pro- 
and  Otiiers.  ^  duced  any  writing  or  obligation  by  her,  binding  herself  or  her 
'  estate  for  these  advances.     If  she  had  a  separate  peculium  from 

<  which  the  jus  mariti  was  excluded,  she  might  no  doubt,  by  any 

*  deed  proper  for  the  purpose,  have  bound  it  for  money  advanced 

*  for  her  aliment.     But  there  is  no  such  thing  alleged.     2(/,  That 

*  a  personal  obligation  by  a  married  woman  would  not  be  effectual. 

<  3df  That  at  common  law,  a~  married  woman  living  with  her  hus- 

*  band  cannot  be  sued  upon  an  open  account  for  money  advanced 

<  for  the  maintenance  of  the  family,  even  to  the  effect  of  attaching 

*  her  separate  estate  ;  and,  4th,  That  Mrs  Fyffe  has  only  a  liferent 

*  in  the  subjects  referred  to ;  and  yet  the  summons  concludes  that 
'the  fee  shall  be  declared  liable  to  adjudication.     3.  As  to  Baron 

<  Fyffe's  property,  it  will  be  observed,  that  there  is  no  trust  over 
'  that  property.     It  is  therefore  manifest,  that  the  pursuers  can 

*  never  touch  the  shares  of  it  which  are  vested  in  Mr  Fyffe's  child- 

*  ren,  by  an  action  directed  against  their  father  only.     Many  of 
'  them  are  of  age ;  yet  not  one  is  called.     4.   It  is  too  clear  for  ar- 

*  gument,  that  there  is  no  case  against  Mr  Bennett.     Indeed,  the 
'  pursuers  scarcely  attempted  to  maintain  it.' 

Herriot's  trustees  reclaimed.    The  case,  as  against  Mr  Bennett, 
was  abandoned; 


Opinioa  of 
Court. 


Judgment. 


The  Court  was  clear  that  Fraser  was  entitled  to  the  expenses  of 
making  up  the  titles ;  but  the  Lord  Justice-Clerk  said,  Mr  Fraser 
could  have  no  credit  for  saying  that  he  relied  on  this  trust-estate. 
It  was  not  till  1832  that  Mr  Stout  concurred  in  appointing  new 
trustees,  and  then  resigned ;  and  Mr  Fraser  knew  all  the  time  that 
he  was  acting  as  trustee. 

Lords  Glenlee  and  Meadoxobank  were  of  the  same  opinion. 

Lord  Medwyn, — I  do  not  think  Fraser  entitled  to  payment  from 
the  trust-estate.  Fraser  was  all  along  agents  and  knew  well  that 
Stout  was  acting,  and  that  he  was  not  safe  in  dealing  with  Fyffe 
alone.  The  children  were  not  properly  called  in  this  action.  No 
doubt  they  appeared,  but  I  do  not  see  that  they  were  properly  sisted ; 
and  I  doubt  whether  a  decision  could  be  given  against  a  compearer, 
not  called  as  a  party  to  the  action ;  but  it  was  unnecessary  to  go 
into  that 

The  Lords  adhered,  reserving  all  questions  of  expenses. 

I^rd  Ordinary,  Moncreiff,        Act.  P,  Jioberhon.        Alexander  Miller,  Agent.       Alt. 
Dean  of  Fac.  {Hope^)  Russell,         James  Lindsay^  Agent.  T.  Clerk. 

R. 
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SECOND  DIVISION. 

No.  CXV.  m  March  1836. 

JAMES  CARNEGIE  and  Others^  (Stevens'  Trustees,) 

against 

JAMES  JOHN  ERASER,  W.  S. 

Trust. — Mala  Fides. — Agent. — Circumstances  in  which  a  kao' 
agent  tmder  a  tnutj  the  purposes  of  which  were  known  to  him^  ha^ 

.  vinffj  in  security  of  allied  advances  Jnf  him  to  one  of  the  trustees^ 
in  his  private  character^  created  and  obtained  a  bond  and  disposition 
in  security f  prefudicial  tOy  and  inconsistent  with  the  purposes  of  the 
trust;  and  having  taken  infefbnent^  and  assigned  the  bond  and  in* 
fefknent  to  third  parties^  for  valuable  considerations^  without  disdo^ 
sing  to  sudi  third  parties  the  existence  and  operation  of  the  trust j — it 
wasfoundj  (in  an  action  of  count  and  reckoning  and  damages  by  the 
other  trustees  against  the  law-agent^J  that  the  law^agent  had  acted 
in  mala  fides^  and  that  whether  the  debt  acknowledged  by  the  bond 
was  a  just  debt^  for  money  actually  advanced  or  not^  and  whatever 
might  be  the  just  state  of  accounts  between  the  law-agent  and  the 
trust^estate,  he  was  bounds  in  the  first  instance^  to  restore  the  estate 
in  integrum  against  the  real  security  created  by  the  disposition  and 
infeftmenU 

Nobijle  Officium. — Jurisdiction. — College  of  Justice. — 
Circumstances  where  the  Courts  ex  proprio  motUf  appointed  the  pro^ 
ceedings  in  a  depending  action  to  be  laid  before  the  Keepers  of  the 

.  Signet  and  Commissioners^  in  order  to  report  to  the  Court  their  opi* 
nion  thereon^  in  reference  to  the  professional  conduct  of  the  defender 
in  that  action^  a  member  of  the  Society  of  Writers  to  the  Signet. 

The  poTSuers,  who  had  been  assumed  as  the  trustees  of  Alexander  Narrative. 
Stevens,  and  aetiDg  for  behoof  of  Mrs  Fyffe's  children,  raised  a 
summons  of  eount  and  reckoning  and  damages  against  Mr  Eraser 
and  Captain  Fyffe,  in  which  they  set  forth  in  substance,  that  at 
the  time  the  defender,  Fraser,  was  agent  in  Stevens'  trust,  James 
Fyffe  was  considerably  involved  in  debt ;  and  advances  of  money 
having  been  made,  or  being  alleged  to  have  been  made  to  him  by 
Fraser,  to  relieve  him  from  his  embarrassments,  the  following  plan, 
in  which  the  said  James  Fyffe  concurred,  was  devised  and  carried 
into  effect  by  Fraser,  for  the  purpose  of  operating  payment  of  this 
alleged  debt     Fraser  prepared,  and,  upon  the  1st  of  May  1630, 
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8  Mar.  1836.  got  execated  in  his  own  favour  a  bond  and  disposition  in  seca- 
'^^V^^    rity  for  the  sum  of  L.25P0  sterling,  the  granters  of  the  bond  being 
oZ^v.  ""*  Captain  Fyffe,  his  daughter  Elizabeth  FyflFe,  and  his  two  sons  John 
Fraser.  '        and  James  Fyffe ;  and  the  bond  narrated,  that  they,  the  parties, 
Nan^Uve        ^^^  ^"  ^^^  instant  received  the  above  large  sum,  when  in  fact  no 
such  sum  was  advanced  at  the  time  of  granting  the  bond,  or  had 
been  advanced :  That  although  the  above  transaction  was  evidently 
one  between  Fraser  and  James  Fyffe  individually,  the  alleged  ad- 
vances for  which  it  was  granted  having  been  made,  if  made  at  all, 
to  the  latter,  solely  on  his  individual  account,  and  for  his  own  pri- 
vate use,  yet,  notwithstanding  thereof,  Fraser  and  James  Fyfe  per- 
Boaded  Mrs  Jean  Stevens  or  Fyffe,  in  the  assumed  eharaeter  of  he- 
ritable proprietrix  of  the  said  subjects,  and  as  heir^-at-Iaw  ef  her  bro- 
ther, to  dispone  to  him,  Fraser,  in  secvirity  of  the  alleged  debt  of 
L.'2500  contained  in  the  said  bond,  a  valuable  hense  in  Charlotte 
Square,  part  of  the  trust-estate  of  Alexander  l^tevens,  in  the  same 
manner  as  if  her  brother  had  died  intestate,  and  the  trust-deed  be- 
fore narrated  had  never  been  executed  or  aeted  upon ;  which  dis- 
position contained,  inter  alia,  an  assignation  to  rents,  maills  and 
duties,  in  common  form:  That  shortly. after  the  bond  and  disposi- 
tion in  security  was  granted,  Fraser,  in  order  to  render  the  seco- 
fity  available  for  his  own  purposes,  proceeded  to  make  up  a  tide  in 
the  person  of  the  said  Mrs  Jean  Stevens  or  Fyffe,  in  her  above 
assumed  character  of  heir-at-law,  and  for  that  purpose  took  out  a 
precept  of  clare  constat  from  the  superiors,  and  expede  infeftment 
thereon,  which  was  registered :  That  Fraser,  without  expeding  any 
infeftment  in  his  own  person  upon  the  said  bond  and  disposition  in 
security,  on  the  9th  July  1830,  execilted  an  assignation  thereof  to 
the  partial  extent  of  L,I800  sterling,  in  favour  of  Mr  Alexander 
Airtfa,  some  time  of  Craigs  in  Dumfriesshire,  and  now  or  lately  re- 
aiding  in  Edinburgh,  who,  upon  both  writs,  immediately  took  sasihe, 
which  as  duly  registered  on  the  23d  of  same  month :  That  quoad  the 
remaining  L.700  sterling,  the  pursuers  did  not  know  whe^ther  it  was 
or  was  not  still  held  by  Fraser ;  but  they  are  informed  that  he  some 
tioie  thereafter  executed  a  conveyance  of  the  bond  and  disposition 
in  security  to  that  extent,  in  favour  of  George  Wooley  Poole,  so- 
licitor, London,  by  whom  the  same  was  said  to  have  been  trans- 
ferred at  a  subsequent  period  to  the  late  Robert  Herriot,  Esq.  re- 
aidiag  at  Whitsomehiil^  Berwickshire :  That  a  portion  of  the  trust- 
estate  had  been  thus  effectonUy  encumbered  by  an  heritable  debt 
ef  L.2d00,  without  such  debt  having  been  contracted,  or  sacfa  en- 
cumbrance in  any  manner  created  by  the  trustees :  *  Ttiat  Fraser 
<  knew  well,  when  carrying  the  above  proceedings  into  effect,  that 
*  no  advances  to  the  extent  of  L.8500  sterling  had  been  made  by 
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<  him  for  the  parposet  of  die  trust,  nor  codd  be  eompetently  made  8  Mar.  I89tf. 

*  by  him  to  that  extent,  for  any  purposes  whatever  which  the  truaft    ^^«^v^^ 
^  required,  or  the  trust-deed  aathorised :  That  by  fer  the  greater  qXw  w  ^^ 
'*  part  of  any  advances  he  had  made,  had  been  made  fi^r  the  purpose  Fraser* 

-*  of  paying  debts  due  by  the  said  James  Fyffe,  in  an  individual  ca*  ^  ~T 

*  pacity,  or  for  other  objects  from,  which  the  trust-estate  derived  no 

<  benefit,  and  with  which  he  knew  it  had  no  coneern :'  <  That  in         ' 
^  consequence  of  these  proceedings,  the  itrust-estate  has  sustained 

**  very  considerable  loss  and  damage,  for  which,  and  for  all  the  con- 

<  sequences  of  the  1>urdens  thus  created  on  the  trust-estate,  the  said 
^  James  John  Fraser*  is  liable.  The  conclusions  were,  (1.)  That 
Fraser  should  account  for  his  actings  as  agent  under  the  trust;  and, 
(2.)  Should  reoonvey  to  the  trustees  the  house  in  Charlotte  Squace; 
or,  (3.)  Make  payment  of  the  sum  of  L.2500,  with  interest,  as 
the  amount  of  damage  sustained  by  the  trust-estate. 

The  defender  denied  the  statements  in  Che  summons,  and  pleaded  Defender't 
— (1.)  That  the  bond  and  disposition,  which  narrates  payment  of  ^^^*'* 
the  money,  must  be  held  as probatio  probata  of  the  fact;  and  the 
positive  declaration  therein  set  forth  of  payment  could  only  be  re^ 
dargued  by  the  writ  or  oath  of  the  disponee  in  a  regular  action  of 
reduction.  (2.)  There  being  no  reduction,  the  conclusions  of  the 
summons  could  not  be  supported,  and  the  defender  was  not^  in  aa 
action  purely  of  count  and  reckoning,  bound  to  do  more  than  to  re* 
fer  to  the  unreduced  bond,  as  entirely  excluding  the  same,  (3.) 
The  money  set  forth  in  the  bond  having  been  advanced  to,  and  re* 
ceived  by  the  said  James  Fyffe  and  the  other  debtors  in  the  bondt 
the  present  action  could  nbt  be  maintained.  (4.)  The  defender 
having  had  no  intromissions  with  the  trust-estate,  oould  not  be  called 
on  in  any  action  of  count  and  reckoning  touching  that  estate ;  and 
being  a  creditor,  both  for  the  bond  in  question,  and  to  a  large 
amount  besides,  the  present  action  was  most  improperly  brought 
against  him. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and  ^^^^  ^^^* 
note :  *  The  Lord  Ordinary  having  considered  the  ck>sed  record,  &c.  locutor. 
^  In  respect  that  no  plea  has  been  stated  on  tliis  record,  objecting 
^  to  the  title  of  the  pursuers  to  insist  in  this  action,  or  against  the 

*  competency  of  the  summons,  on  the  ground  of  John  Stout  not 
•^  being  a  party  thereto,  and  that  James  Fyffe,  being  a  party  impli* 
^  eated  in  the  transaction  which  is  the  subject  of  the  action,  is  called 

*  as  a  defender,  sustains  the  action,  without  prejudice  to  any  que»- 
.*  tion  as  to  the  con^petency  of  the-said  John  Stout  and  James  Fyffe 
^  resigning  thejr  office  of  trustees  in  any  other  matter,  or  discussion ; 
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and,  on  the  merits  of , the  cause,  finds,  that  from  the  nature  of  the 
transaction  narrated  in  the  summons,  no  reduction  is  necessary  for 
enabling  the  pursuers  to  maintain  the  conclusions  thereof:  Finds^ 
that  the  defender  being  in  the  full  knowledge  of  the  trust-deed 
executed  by  the  deceased  Alexander  Stevens,  and  of  the  accep- 
tance and  actual  operation  of  that  trust,  under  which  he  admits 
himself  to  have  been  the  acting  agent,  was  in  mala  fide  to  create 
or  to  accept  of  the  bond  and  disposition  in  security,  libelled  od» 
whereby  Mrs  Jean  Stevens  or  Fyffe,  by  her  title,  completed  as 
heir-at-law  of  the  said  Alexander  Stevens,  disponed  a  valuable 
part  of  the  trust-estate  to  the  defender,  in  security  of  an  assumed 
debt  of  L.2d00,  said  to  be  contracted  by  James  Fyfie,  her  hus- 
band, who,  though  named  a  trustee,  was  expressly  excluded  from 
all  personal  interest  in  the  trust-estate,  and  by  three  of  the  chil- 
dren of  the  said  James  Fyffe,  suppressing  altogether  the  said  trust, 
and  the  rights  and  interests  thereby  created :  Finds,  that  the  said 
defender  farther  acted  in  mala  fide,  in  so  far  as  he  did  take  in- 
feftment  on  the  said  disposition,  and  thereafter  did  assign  the  same 
to  third  parties  for  valuable  considerations,  not  disclosing  to  suck 
tliird  parties  the  existence  and  operation  of  the  said  trust:  Finds, 
that  whether  the  debt  acknowledged  by  the  bond  was  a  just  debt, 
for  money  actually  advanced  to  the  parties  therein  mentioned,  or 
not,  and  whatever  may  be  the  just  state  of  accounts  between  the 
defender  and  the  pursuers  on  the  said  trust-estate,  the  defender  is 
bound,  in  the  first  instance,  and  without  waiting  the  adjustment  of 
any  such  accounts,  to  restore  the  estate  in  integrum  against  the  real 
security  created  by  the  said  disposition,  and  the  infeftment  there- 
on, as  now  standing  in  the  third  parties,  his  assignees :  Therefore, 
finds,  decerns  and  declares,  in  terms  of  the  second  and  third  con- 
clusions of  the  libel ;  but,  with  reference  to  the  first  conclusion, 
appoints  the  cause  to  be  enrojled,  in  order  that  it  may  be  put  into 
a  proper  course  of  investigation ;  finds  the  defender  liable  in  the 
expenses  hitherto  incurred/ 

Note. — ^  The  Lord  Ordinary  is  convinced,  that  very  little  is  ne- 
cessary to  be  said  in  explanation  of  tlie  above  interlocutor.  On 
the  merits  of  the  cause,  the  only  difficulty  is  to  imagine  how  it 
should  be  defended  at  all.  The  short  state  of  the  case  is  thb : 
Stevens,  the  brother  of  Mrs  Fyffe,  executed  a  settlement,  by  which 
he  conveyed  his  whole  property,  heritable  and  moveable,  to  the 
trustees  named;  The  trust  was  expressly  accepted.  By  the  terms 
of  it,  there  was  a  liferent  to  the  testator's  widow,  and  then  a  life^ 
rent  to  Mrs  Fyffe,  and  on  her  death,  a  fee  to  her  children,  who 
were  eleven  in  number,  at  the  date  of  the  disposition  in  security ; 
and  the  jus  mariti  of  Mr  Fyffe  (he  being  bankrupt)  was  excluded. 
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In  this  state  of  things,  after  the  death  of  the  widow  and  another  8  Mar.  1836. 
. trustee,  Mr  Fyffe  being  the  only  trustee  resident  in  Scotland,  em-  ^^^^^"^^ 
ployed  the  defender,  as  he  himself  says,  as  agent  in  the  trust;  and  othen  t;. 
it  is  too  dear  that  the  very  least  of  the  case  is,  that  schemes  were  Eraser. 
-formed  for  making  the  trust-estate  available  to  Fyffe  himself,  or        ^ote» 
to  the  defender,  and  others  advancing  money  to  him,  to  the  pre- 
judice of  the  wife's  liferent,  and  the  ultimate  purposes  of  the  trust, 
•in  the  disposal  of  the  reversion.     Finding  that  this  could  not  be 
done  directly,  the  defender  devised  the  plan  of  making  a  title  in 
the  person  of  Mrs  Fyffe,  as  heir-at-law,  in  which,  of  course,  the 
trust  was  not  mentioned.     The  pursuers  do  not  complain  of  this, 
because  it  was  in  itself  useful,  and  should  have  been  followed  by 
a  disposition  by  her  to  the  trustees.     But  instead  of  this,  the  de- 
fender immediately  took  the  bond  and  disposition  in  security  for 
a  debt,  stated  simply  as  the  personal  debt  of  Fyffe  himself,  and 
three  out  of  his  eleven  children,  (even  the  wife  disponer  not  being 
stated  as  a  debtor  at  all,)  and  th^n,  having  taken  infeftment,  as- 
signed the  security  to  certain  creditors  of  his  own,  concealing  the 
existence  of  the  trust.     How  this  can  be  attempted  to  be  justi- 
fied, the  Lord  Ordinary  cannot  conceive^     The  defender  says, 
that  he  had  made  advances  for  the  better  aliment,  and  for  the  edu- 
cation and  outfit  of  the  family,  and  that  there  was  a  power  to  the 
trustees  in  the  trust-deed  to  sell  or  uplift  part  of  the  estate  for.the 
latter  purposes.     But  was  this  transaction  any  thing  like  an  exe- 
cution of  such  a  power?  The  Lord  Ordinary  is  constrained,  how- 
ever unwillingly,  to  think  that  it  was,  on  the  contrary,  a  very  de-' 
liberate  proceeding  for  defeating  the  trust,  and  creating  a  security 
by  covert  contrivance,  which  could  not  have  been  created,  even  by* 
the  surviving  trustees  concurring  in  any  direct  trust  act.     But  it 
was  known  that  that  could  not  be  even  attempted.     What  may 
have  been  the  state  of  the  defender's  advances  to  Mr  Fyffe,  or  for 
the  family,  does  not  appear  to  the  Lord  Ordinary  to  be  very  ma- 
terial, or  indeed  at  all  material  to  the  chief  point  involved  in  this 
action.     The  defender's  statements  on  this  subject  are  denied  by 
the  pursuers,  who  state,  on  very  probable  grounds,  derived  from 
documents  in  process,  that  the  security  was  truly  meant  to  be 
given  for  money  to  be  advanced,  and  which  never  was  advanced. 
But  supposing  it  were  otherwise,  and  that  the  pressure  of  such  a 
state  of  advance  was  the  stimulus  which  led  to  the  extraordinary 
measure  adopted,  would  that  at  all  justify  it,  or  afford  any  answer 
to  the  demand  of  the  trustees,  that  matters  shall  be  restored  to  the 
state  in  which  they  ought  to  have  been,  whatever  other  questions 
may  remain?  The  Lord  Ordinary  had  some  difficulty  as  to  the 
correctness  of  the  proceeding  without  John  Stout  concurring  in 
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the  action ;  bat,  L  There  is  no  plea  on  the  title,  or  on  that  as  a 
defect  in  the  form.  2.  The  defender  conid  not  plead  such  a  point, 
because  his  oven  case  requires  tliat  he  should  say  that  Stout  bad 
ceased  to  be  an  acting  trustee  long'  before  bis  resignation.  3.  The 
action  is  by  a  full  quorum  of  three  trustees :  Mr  FyfTe  is  neces- 
sarily called  as  a  defender,  and  the  defender,  Mr  Fraser,  has,  by 
bis  pleadings  in  the  record,  rendered  it  impossible  to  discuss  any 
question  as  to  the  competency  of  Stout's  resignation,  or  the  ne* 
cessity  of  his  being  a  party.  The  last  plea  in  law  refers  to  Mr 
Fyffe  i^ne.  If  the  defender  reclaims,  the  bond  and  disposition 
ought  to*be  printed.' 
Fraser  reclaimed. 


Opinion  of 
Court. 


Judgment. 


Iiord  Juetiee^Clerk. — I  hare  no  doubt  as  4o  the  interlocutor.  I 
ttittst  say  this  is  a  case  calling  for  the  notioe  of  the  Court,  indepea^ 
dently  of  the  merits  involved  in  the  questions  at  issue.  It  is  ne- 
cessary for  ns,  as  the  Court  of  Session,  having  such  proceedings* 
before  us ;  and  we  should  be  deficient  in  our  duty  if  we  did  not  re- 
commend these  proceedings  to  the  coasideration  of  the  Keeper  and* 
Commissioners  of  his  Majesty's  Signet 

Lord  Meadawbank.^^We  must  direct  the  Keeper  and  ConRDis«* 
sionen  of  the  Signet  to  report,  leaving  it  to  the  Court  to  say  what 
should  be  done. 

The  other  Jwfyes  eoneurred. 

The  following  interlocutor  was  pronounced :  <  Adhere  to  the  in-^ 

<  terlocutor ;  refuse  tbe  desire  of  the  note ;  find  additional  expenses 

*  due :  Further,  the  Lords  having  considered  the  special  circum-' 
^  stances  of  this  case,  they,  before  further  answer,  appoint  the  pro- 

*  ceedingg  to  be  laid  before  tlie  Keeper  of  bis  Majesty's  Signet  and 
^  the  Commissioners,  in  order  to  report  to  the  Court  their  opinion 
^  thereon,  with  reference  to  the  professional  conduct  of  the  de- 

<  fender,  and  that  with  their  earliest  convenience.' 


Lo#d  Ordinary,  Moncreiff.       Act.  J>€<m  of  Fac,  ^  Hope  J  RuiteU, 
Agent.         Alt,  P.  EoberUon*        Alexander  Millar ,  Agent. 


T.  Clerk. 
R. 
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SECOND  DIVISION. 
Mo.  CXVL  m  March  1836. 

THOMAS  PATON»  Pentland's  Tbtotee,  Petitioner. 

Personal  Protection^ — Sanctuary. — A  limited  penoncd protect 
Hen  ffranied  ad  inierim  io  a  party  who  had  availed  himself  of  the 
primikges  of  the  Sanctuary  of  HolyroodhouHi  in  order  to  enable 
him,  io  be  examined  a»  a  haver  in  a  depending  proeeee,  and  to  make 

'  4ke  neoesaary  eearebeefor  the  documents  called  for, 

A  petition,  ifl  the  foUowiiig  terms,  was  this  day  mored :  <^  Unto  the  KarratiTe. 
Right  HonourdUe  the  Lords  of  Cooncil  and  Session,  the  Petition; 
•f  Thomas  Patok^  AoeeiiBtant  in  Edinburgh,  Trustee  for  the  Cre-» 
ditors  of  George  Pentland,  formerly  coachmaker  in  Perth ;  Htan^ 
UfshewetA^  That  ift  December  1827,  Mr  Pentland  executed  a  trust- 
coaveyance  of  his  whole  estates,  heritable  and  moveable,  in  &your 
of  Mr  James  John  Eraser,  W.  S.  for  pa3rment  of  his  debts,  and  for 
felief  to  Mr  Fraser  of  all  sums  which  he  might  advance,  and  all 
obUgatioos  which  he  might  undertake,  in  the  execution  of  his  trust. 
Mr  Fraser  continued  to  hold  the  estates  till  November  1831,  when 
they  were  conveyed  to  the  petitioner,  as  trustee,  in  place  of  him. 
In  the  agreement  on  which  this  transaction  proceeded,  it  was  sti- 
pulated, that  Mr  Eraser's  claims  against  the  estate  for  money  ad<* 
vaneed,  or  for  obligations  incurred,  should  be  ascertained  and  liquid 
dated  in  a  submission  to  arbiters  therein  named,  or,  if  the  submis- 
sion should  prove  ineffectual,  by  a  decree  of  a  court  of  law. 

**  The  submission  did  prove  ineffectual,  having  expired  in  conse-* 
quence  of  not  having  been  prorogated,  and  Mr  Eraser,  of  this  dati?, 
(Dec  26.  1882,)  brought  an  action  against  the  petitioners,  con- 
dfttding  for  upwards  of  L.  17,000,  as  the  alleged  balance  due  to  him 
on  his  cash  advances  and  business  accounts,  during  the  four  years 
of  his  intromissions  with  the  trust-funds. 

^  It  became  of  the  utmost  importance  to  the  estate,  and  to  all  who 
had  claims  upon  it,  as  well  as  to  the  new  trustees^  who  had  made 
very  large  advances,  that  this  demand  should  be  thoroughly  inves- 
tigated, aiftd,  in  particular,  that  all  the  books,  documents,  and 
vouchers  bearing  reference  to  it  should  be  produced.  Of  this  date, 
(July  11.  1834,)  accordingly,  a  diligence  for  that  purpose  was 
granted  by  the  Lord  Ordinary,  which  has  been  renewed  from  time 
to  time ;  but  in  conaeqoence  of  Mr  Eraser's  non-attendance,  or  the 
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8  Mar.  1836.  opposition  made  by  him  when  cited  as  a  haver,  at  almost  eyety 
stage,  the  production  obtained  under  the  diligence  has  hitherto  been 
extremely  partial.  In  particular,  in  the  course  of  the  proceedings, 
the  Lord  Ordinary  (Dec.  11.  1835)  having  ordered  Uie  haver  to 
produce  to  the  commissioner  a  particular  ledger,  for  the  purpose  of 
the  latter  making  a  special  report  on  its  state  and  appearance,  Mr 
Eraser  reclaimed  against  that  orider,  and  made  that  step  again  a  pre- 
text for  refusing  to  produce  any  other  of  the  documents  called  for 
until  his  reclaiming  note  shall  be  disposed  of. 
■  <<  Your  Lordships  having  unanimously  adhered  to  the  interlocutor 
of  the  Lord  Ordinary,  the  petitioner  hoped  that  no  farther  obstacle 
would  occur  to  the  execution  of  the  diligence ;  but  in  the  interval 
Mr  Fraser  has  found  it  necessary  to  take  the  protection  of  the 
Sanctuary,  where  he  now  is. 

<<  Accordingly,  at  a  diet  of  examination  held  under  the  diligence 
commission,  and  in  the  Abbey  court-room,  on  Friday  the  4th  March 
836,  Mr  Fraser  obeyed  the  order  of  the  court,  so  far  as  concerned 
he  production  of  the  ledger ;  but  when  his  examination  as  a  haver 
proceeded,  and  he  was  called  on  to  produce  the  other  documents 
for  recovery  of  which  diligence  had  been  granted,  he  made  the  fol- 
owing  statement,  as  appears  from  the  report  of  the  commission : 
That  the  haver  is  ready  to  produce  such  of  the  writings  called 
for  as  are  in  his  possession ;  but  from  his  having  taken  the  benefit 
of  the  Sanctuary,  he  is  prevented  from  having  access  to  his  papers, 
which  are  not  within  the  precincts  of  the  Sanctuary,  on  account 
of  diligence  for  debts,  of  part  of  which  the  defender,  Mr  Paton, 
is  bound  to  relieve  him.     These  debts  he  expects  to  get  arranged 
in  the  course  of  a  few  days,  when  he  will  be  at  liberty,  and  he 
will  then  attend  the  commissioner  without  any  citation,  and  pro- 
duce 'them ;  or  he  will  produce  them  to  the  commissioner,  imme* 
diately  upon  the  defender  getting  him  a  protection  from  such  dili- 
gence. 

<*  *  On  the  part  of  the  defender,  it  was  answered,  that  the  state- 
ment that  Mr  Fraser  is  preveikited  from  having  access  to  his  papers 
on  account  of  diligence,  of  which  Mr  Paton  is  bound  to  relieve, 
him,  is  incorrect  in  point  x>f  fact.' 
*^  In  these  circumstances,  the  petitioner  is  under  the  necessity  of 
applying  to  your  Lordships  for  such  remedy  as  is  competent,  in 
order  to  prevent  the  course  of  justice  from  being  impeded,  and  the 
rights  of  parties  suffering  material  injury,  in  consequence  of  a  haver 
of  writings  having  placed  himself  within  the  protection  of  a  privi- 
lege which  renders  useless  to  the  petitioner  the  means  of  bringing 
forward  evidence,  which  were  granted  to  him  by  the  diligence  of 
the  Court.     On  the  one  hand,  the  petitioner  cannot  reasonably  be 
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required  to  proceed  on  the  footing  that  Mr  FrasePs  residence  in  6  Mar.  1830. 
the  Abbey  is  to  be  only  for  a  few  da3r8 ;  for  he  has  no  reason  to  ^^^V^ 
believe  that  it  will  be  so.  On  the  other  hand,  the  interests  of  the  ^^^'  ^* 
pardes  and  the  trust-estate  are  suffering  great  injury  by  the  delay 
whieh  occurs  in  investigating  this  large  claim.  Until  it  is  ascer* 
tained,  with  something  approaching  at  least  to  precision,  what  will 
be  the  real  amount  of  this  demand,  or  whether  any  part  of  it  will 
tsrn  out  to  be  due,  the  affairs  of  the  trust  are  in  a  great  measure 
brott^t  to  a  stand,  while  the  inhibitions  and  arrestments  which  have 
been  used  on  the  dependence  of  an  action  for  L.  17,000  have  al- 
ready done  irreparable  injury,  and  are  daily  increasing  it,  to  those 
who  unfortunately  have  been  exposed  to  these  diligences,  from  being 
in  any  way  liable  for  these  illiquid  claims.  As  Mr  Fraser,  again, 
depones  that  the  documents,  for  the  recovery  of  which  the  diligence 
has  been  granted,  are  not  along  with  him  in  the  Sanctuary,  the  pe- 
titioner cannot  represent  the  haver  as  having  refused,  in  this  in- 
stance, to  give  obedience  to  the  warrant  of  the  Court,  since  he  can- 
not obey  it  without  endangering  his  personal  liberty,  and  losing 
the  privilege  attached  by  law  to  the  place  to  which  he  has  retired ; 
and  the  only  remedy  that  remains  to  the  petitioner  is  now  to  apply 
to  your  Lordships  for  such  a  protection  as  will  enable  the  haver  to 
go  to  the  places  where  he  states  the  documents  to  be,  and  produce 
or  deliver  them  to  the  commissioner. 

<<  The  Acts  of  Parliament  1663,  c.  4, 1681,  c.  9,  and  1698,  c.  22, 
while  they  restrict  the  granting  of  protections  within  due  bounds, 
reserve  to  your  Lordships,  and  to  the  Judges  of  the  other  Supreme 
Courts,  full  power  to  give  such  occasional  and  limited  protection  to 
persons  cited  to  give  evidence  in  a  cause,  especially  where  the  case 
depends  before  your  Lordships'  own  Court,  as  may  enable  them  to 
fulfil  the  duty  which  the  law  requires  of  them,  in  justice  to  litigat- 
ing parties,  and  as  being  essential  to  the  due  administration  of  justice. 
A  haver  who  is  cited  by  your  Lordships'  authority  to  depone  and 
produce  documents,  which  are  to  be  evidence  in  the  case,  much 
more  important,  (as  they  may  be  in  a  multitude  of  cases,)  than  any 
-parole  testimony,  is  no  less  a  witness,  in  regard  to  the  justice  of 
the  case,  and  the  principle  on  which  the  protection  is  granted,  than 
if  he  were  put  upon  oath  to  depone  to  disputed  facts. 

^^  The  petitioner  therefore  humbly  trusts  that  your  Lordships  will 
grant  to  the  haver  in  this  case  such  protection  as  is  necessary  to 
enable  him  to  attend  the  diets  of  examination,  in  the  places  wherfe 
the  writs  are,  or  to  go  to  these  places,  in  order  to  produce  them  to 
die  commissioner  under  the  diligence. 

'^  The  Act  of  Parliament  1681,  c.  9,  makes  it  a  condition  of  such 
a  protection  as  is  now  craved,  being  granted,  that  *  the  parties  whb 
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aM*r.  ]8Sa  <  require  witnesses  to  be  cited,  or  their  tators  and  curators,  if  tlio 
<  sidd  parties  be  minors,  shall  give  their  oaths  of  credilMlity,  or  s«b^ 
^  scribe  a  certificate  under  their  baud  upon  oath,  that  tbooe  who 
*  are  cited  by  them  to  be  witnesses  are  material  mtnesses*'  In  the 
petitioner's  absence  in  London,  bis  ag^nt  in  this  case  has  made  an 
affidavit,  herewith  prodaced,  to  his  belief  that  the  ezaninatioa  of 
the  haver,  and  the  recovery  of  the  documents  in  his  possession^  fct 
which  diligence  has  been  gpranted,  are  not  only  material,  but  iiH 
dispensable  to  the  justice  of  the  cause,  and  for  supporting  the  case 
of  the  petitioner. 

^*  May  it  therefore  please  your  Lordships,  on  oonsideratiatt  of  tho 
premises,  to  grant  to  the  said  James  John  Fraser,  the  haver  so 
cited,  a  protection  i^inst  personal  diligence  for  civil  debts  for  such 
times  only  as  at  any  diet  of  examination,  under  the  commisnon  and 
diligence,  may  be  necessary  for  him  to  go  to  his  own  house,  or 
place  of  business,  or  where  the  writs  called  for  may  be,  in  order  to 
produce  the  said  writs,  and  thereafter  to  return  to  the  Sanctuary, 
but  for  no  other  or  longer  space ;  or  otherwise  to  do  in  the  pre- 
mises as  to  your  Lordships  shall  seem  just    According  to  justice, 

(Signed)        **  John  Rdsseix.'' 


lAfrd  Justice^Clerk. — Mr  Fraser  is  not  cited  to  appear  before  ub« 
No  case  is  cited. 

Rusgell  referred,  as  a  precedent,  to  the  ease  of  Coekburn  of  liin^ 
ton,  30th  July  1700,  2.  Fount.  107. 


Judgment. 


The  Court  pronounced  the  following  deliverance,  s^ned  by  all 
their  Lordships : 

<  The  Lords  having  considered  this  petition,  with  the  affidavit 

*  therein  referred  to,  find  it  reasonable,  and  conducive  to  the  ends 

<  of  justice  in  this   case,   that  the  within-designed  James  John 

*  Fraser  should  be  enabled  to  make  the  necessary  search  in  his  re* 

*  positories  for  the  documents  he  has  been  called  upon  to  produce^ 

<  and  to  undergo  the  necessary  examinations  as  a  haver,  without  in* 

<  curring  the  hazard  of  forfeiting  the  privileges  of  the  Sanctuary  of 

<  Holyroodhouse,  of  which  he  may  now  be  in  possession ;  and  do 

<  therefore  grant  to  the  said  James  John  Fraser  their  protection 

*  against  the^execution  of  diligence  for  any  civil  debt,  for  one 

<  calendar  month  from  this  date,   and  no  longer ;   but  that  only 
'  during  such  prescribed  and  limited  times,  in  the  course  of  the  said 

<  month,  as  he  shall  be  required,  by  orders  of  the  commissioner,  to 

*  attend  for  examination  as  a  haver,  or  to  resort  to  his  own  house 

<  to  make  search  for  the  documents  be  may  be  called  upon  to  pro»> 
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diice :  In  addition  to  which  timeSy  so  prescribed  and  limited  by  8  Mar.  1898. 
the  commissioner,  there  being  farther  allowed  and  reckoned,  in    ^^^y\ 
each  instance,  one  hour  before  and  one  hour  thereafter,  for  coming  ^^ner! 
from  and  returning  to  the  Sanctuary,  for  the  purposes  foresaid ;     — 
but  never  exceeding  in  all,  or  in  either  case,  on  any  one  day,  be-       ^^^^ 
yond  the  period  from  ten  o'clock  forenoon  to  six  o'clock  afternoon ; 
and,  accordingly,  the  Lords  cBscharge  all  messengers  and  other 
officers  of  the  law  from  putting  in  execution  any  personal  dili- 
gence against  the  said  James  John  Fraser  during  his  absence 
from  the  Sanctuary  of  Holyroodhouse,  for  the  purposes,  and  un- 
der the  conditions  and  limitations  foresaid ;  and  declare  that  his 
due  compliance  herewith  shall  not  infer  any  loss  or  diminution  of 
the  privileges  of  the  Sanctuary,  now  competent  to  him,  in  any  re- 
spect whatsoeter ;  and  the  Lofds  appoint  this  petition,  and  their 
defiveraace  thereon,  to  be  recorded  in  the  Books  of  Sederant' 

For  Petitioner,  BtuselL         Wm.  Alexander,  W.  S.  Agent         T.  Clerk. 

R. 


No.  CXVII.  SECOND  DIVISION.  lOlk  March  1838. 

John  Wadobll  against  Miss  Aonss  Hamilton. 

Process. — 9uspbn8ION.— Caution. — John  Waddell,  without  offer  of  caution,  pre- 
sented a  suspension  of  a  charge  of  horning,  proceeding  upott  a  decreet  of  Court 
which  had  been  pronounced  i»  absence,  and  pleaded-^Th^t  the  execution  of  the 
summons  was  false;  and  the  decreet  being  in  absence,  that  he  was  entitled  to  be 
reponed  without  caution.  The  charger  answered — That,  even  had  caution  beeu 
offered,  the  suspender  could  not  be  reponed,  except  on  pa^^ment  of  the  previous 
expenses.  The  Lord  Ordinary  refoKed  the  bill,  and  found  the  suspender  liable  in 
expenses^  adding,  in  a  note,  '  It  is  a  suspeAsion  of  a  decree  in  absence  of  the  Court 
*  of  Senioo,  without  an  offer  of  the  expense  of  obtaiDing  the  decree,  without  a 
'  reduction,  and  without  caution.' 

The  suspender  then  brought  a  reduction,  and  presented  a  reclaiming  note,  pray- 
ing a  remit  to  pass  the  bill  on  juratory  caution. 

Lard  Medwyn^-^The  ratio  of  the  Lord  Ordinary  is  bad.  It  is  not  necessary.  Opinion  of 
in  order  to  be  reponed  against  a  decree  in  absence,  that  the  previous  expenses  Court, 
shall  have  been  paid,  unless  the  defender  had  been  personally  cited,  nor  was  it 
necessary  in  all  cases  that  a  reduction  of  a  decree  in  absence  should  be  brought ; 
bat  here  the  case  had  been  altered  since  the  Lord  Ordinary's  interlocutor,  by  a 
samraons  of  reduction,  and  an  ofier  of  juratory  caution,  and  therefore  the  sus- 
pender ought  to  be  reponed. 

The  Court  remitted  to  the  Lord  Ordinary,  with  instructions  to  pass  the  bill  on  Judgment, 
juratory  caution. 

Lord  Ordinary,  Cocklmnu         Act.  A.  Wood.         Alt.  Dean  of  Fac.  {Hope,)        Ja. 
MacdoneU  W*  S.  and  CampbeU  ff  MacdowaU^  &S.C.  Agenta.         F.  Clerk. 
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No.  CXVIII. 


lOtft  March  1886. 


NtiratiTe. 


Judgment. 


SIR  JAMES  BOSWELL 

offainsi 

MATTHEW  MONTGOMERIE- 

Appeal. — Circumstances  in  which  a  petition  for  leave  to  appeal  to 
the  House  of  Lords  was  refused. 

MoNTGOMERiE  baving  presented  a  petition  for  leare  to  appeal 
against  the  judgment  in  this  case^  29th  Jan.  1636,  (ante,  vol.  xi. 
SI?})  on  the  understanding  that  the  Court  had,  by  that  judgment, 
decided  that  the  cause  was  not  one  fitted  for  trial  by  a  Jury : 

Sir  James  Boswell  answered,  that  the  petition  was  unnecessary, 
as  the  true  intention  of  the  Court,  in  that  judgment,  was  to  remit 
to  the  Lord  Ordinary  to  recover  the  documents  on  which  it  appeared 
that  the  final  decision  of  the  case  would  mainly  depend,  that  his 
Lordship  might  be  enabled  to  judge  whether  there  was  any  ne- 
cessity for  a  Jury  trial  or  not 

The  Court  pronounced  the  following  judgment :  ^  The  Lords 

*  having  advised  this  petition,  with  answers  thereto,  and  heard 

<  counsel,  refuse  the  desire  of  the  petition,  in  respect  that,  accord- 

<  ing  to  the  true  meaning  of  the  interlocutor,  remitting  the  cause 
c  to  the  Lord  Ordinary,  diligence  should,  in  the  first  place,  be 

*  granted  for  recovering  documentary  evidence,  and  that,  on  con- 

*  sidering  such  evidence,  the  Lord  Ordinary  should  judge  whether 

*  any  further  investigation  should  proceed  by  proof  on  commission 

*  or  otherwise/ 

Act  Keay,  Penney.  John  Court,  S.S.C.  Agent.  AlL  Dean  of  Fac.  {Hope,) 

J.  A.  Maconochie.         WiUiam  Botoie  CampbeU,  W.  a  Agent.  _ 

C.  R. 
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FIRST  DIVISION. 
No.  CXIX.  ll^A  March  1836. 

WILLIAM  CRAWFORD 

offainsi 

ALEXANDiER  DAWSON. 

Legal  Diligence. — Imprisonmen'r — An  incarcerating  creditor  hof^ 
ving  failed  to  renew  aliment  after  it  had  been  exhausted^  though  iniima^ 
tien  of  the  fact  had  been  given  personally  to  his  agent,  and  the  debtor 
having  been  liberated  in  consequenecy — held^  that  a  re^incarceration^ 
two  days  afterwards^  on  the  same  diligence^  and  for  the  same  debtj  was 
not  competent,  no  change  of  circumstances  in  the  debtor  being  alleged. 

Crawford,  the  Bospender,  was  incarcerated  in  Paisley  jail  by  Daw-  NamtiTe. 
son,  and  having  no  funds,  was  allowed  by  the  Magistrates  an  ali- 
ment of  Is.  a-day.  The  supplies  of  aliment  lodged  by  the  inear- 
cerator  were  exhausted  on  the  evening  of  Thursday,  the  4th  of  Feb- 
ruary, and  due  intimation  thereof  was  made  on  that  day  to  the  agent 
of  Dawson,  as  Dawson  himself  resided  in  Glasgow.  On  the  6th, 
application  to  be  liberated,  in  respect  of  no  aliment,  was  made  by  the 
suspender ;  but  as  no  Magistrate  could  be  got  to  sign  the  warrant 
of  liberation,  he  was  obliged  to  remain  in  prison  until  Monday,  the 
8th,  when  he  was  liberated,  no  additional  aliment  having  then  been 
lodged.  On  Wednesday,  the  10th,  the  suspender  was  again  appre- 
hended, and  incarcerated,  upon  the  same  caption,  for  the  same  debt. 
In  these  circumstances,  the  suspender  brought  the  present  suspen- 
sion and  liberation.  It  is  to  be  observed,  that,  previous  to  his  in- 
carceration, he  had,  along  with  his  wife,  executed  a  trust  for  behoof 
of  all  his  creditors ;  and  he  subsequently  raised  a  process  of  cessio. 

The  suspender  pleaded — That  he  had  made  an  honest  surrender  Suspender's 
of  all  his  property  to  his  creditors:  That  having  been  liberated  ^^^^ 
after  due  intimation  to  the  agent  of  the  incarcerating  creditor,  which 
was  held  suflBcient,  if  the  creditor  is  at  a  distance,  in  the  case  of 
Mackenzie  t;.  Maclean,  14th  Jan.  1830,  (ante,  vol.  v.  p.  258.)  Un- 
less some  decided  change  could  be  shewn  to  have  occurred,  or,  at 
all  events,  a  considerable  time  had  elapsed  from  the  date  of  the  libe- 
ration, a  second  incarceration  for  the  same  debt,  must  be  viewed  as 
an  illegal  and  oppressive  proceeding,  on  the  principles  established  in 
the  following  cases :  Law  v.  White,  10th  Dec  1709,  Mor.  11,803; 
.Bogle  V.  Magistrates  of  Forres,  8th  July  1724,  Mor.  11,808;  Aber- 
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Crawford  t;. 
DawsoD. 

Suspender's 
Fleas. 


11  Mar.|836.  cromby  V,  Brodie,  19tli  June  1759,  Mor,  11,811 ;  Boyd  v.  Ponton, 
21st  Dec.  18]  I y  F.C.;  Morison  v.  Forbes,  3d  June  1826 ;  Erak.  iv. 
3.  28.  The  case  of  Inglis,  cited  by  the  suspender,  is  a  special  case, 
and  not  similar  to  the  present :  That  no  allegation  of  a  change  of 
circumstances  had  been  made ;  that  an  interval  of  two  days  only 
had  elapsed  between  his  liberation  and  second  imprisonment;  and 
that  the  expenses  attendant  on  a  new  application  for  aliment  would 
exceed  the  sum  which  the  indircerator  was  obliged  to  lodge  for  that 
purpose,  so  that  he  would  be,  in  point  of  fact,  without  aliment,  and 
living  on  the  charity  of  his  friends. 


Charger's 
Pleas. 


The  charger  pleaded — That  he  bad  given  no  instructions  for  the 
liberation ;  and  although,  by  a  mistake  of  the  agent,  the  sospeoder 
had  obtained  his  liberty,  such  an  accident  could  not  be  held  to  de- 
prive a  creditor  of  his  right  to  use  the  ordinary  diligepee  of  the 
law  against  his  debtor :  That  in  the  late  case  of  Inglis  v.  Taylor, 
10th  July  1833,  (ante,  vol.  viii.  p.  605,}  which  was  very  similar  to 
the  present,  the  suspender  had  been  incarcerated  four  times  within 
nine  months  on  the  same  caption,  and  yet  the  suspension  was-  re- 
fused. 


Lord  Ordi- 
nary's Inter- 
locutor. 


Note. 


The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
note :   ^  The  Lord  Ordinary  having  considered  the  bill,  answers 

*  and  productions,  refuses  the  bill,  and  finds  the  defender  liable  in 

<  expenses ;  appoints  an  account  thereof  to  be  given  in,  and,  when 

<  lodged,  remits  to  the  Auditor  to  tax  and  report.' 

Note. — *  The  Lord  Ordinary  considers  it  as  fixed,  that  the  mere 
'  fact,  that  a  debtor  has  been  once  liberated  on  the  Act  of  Grace, 

*  does  not  prevent  his  being  imprisoned  again,  and  immediately 

*  after,  on  the  same  diligence,  and  for  the  same  debt,  and  that  his 

<  protection  consists  in  the  power  of  the  Court  to  check  any  abuse 
^  of  the  diligence,  where  it  is  attempted  to  be  used  oppressively. 

<  In  the  case  of  Inglis,  10th  July  1833,  there  were  four  incarcera- 

*  tions  in  ten  months;  yet  a  bill  of  suspension  and  liberation  was 
'<  refused,  and  with  expenses.  Now,  the  Lord  Ordinary  sees  no 
'■*  attempt  at  oppression  or  hardship  in  the  present  ease.      Al- 

<  most  all  the  cases  referred  to  by  the  complsdner,  besides,  were 
^  cases  where  the  creditor  had  refused  to  aliment.  Here  he  had 
^  not  only  not  refused,  but  had  actually  alimented,  and  meant  to 
^  go  on  doing  so,  when  there  was  an  inadvertent  failure  to  lodgt 

<  more  money  by  the  incarcerator's  agent^  unknown  to  the  incai^ 

<  cerator  himself.     The  Lord  Ordinary  can  discover  no  authority 

*  for  holding,  that  a  momentary  liberation,  froxb  this  accident,  ope« 

*  rates  as  a  protection  from  xe-imprisonment,  the  very  moment  that 
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*  the  creditor  hears  of  it     The  complainei^s  arrangements,  or  al-  11  Mar.  1836. 

*  leged  arrangements  with  his  creditors,  do  not  interfere  with  the 

*  rights  of  the  respondent,  under  his  dUigence.'  b!^^  ""' 

The  suspenders  reclaimed. 

Lord  President, — The  mere  circumstance  of  the  debtor's  having  Opinion  of 
accidentally  gained  his  liberty  would  not  prevent  a  re-incarcera-  ^**^' 
tion ;  but,  on  the  other  hand,  the  re-incarceration  must  not  be  op- 
pressive. Erskine,  in  treating  of  the  subject  in  the  passage  quoted 
by  the  suspender,  says,  <  The  debt  and  diligence  upon  which  the 
^  debtor  was  imprisoned  are  not  discharged  by  the  Magistrate's  set- 
« ting  him  (the  debtor)  free  upon  the  statute,  (the  Act  of  Grace) ; 
^  and  therefore  the  creditor  nay  again  use  personal  execution  against 

<  htm,  upon  the  former  caption*     Bat  if  be  abuse  that  power  in  an 

<  oppressive  manner,  he  may  be  condemned  in  a  line  for  that  abuse, 

*  and  the  debtor  will  have  relief  by  suspension.'  I  am  therefore  of 
f^nion,  that,  in  the  circumstances  of  this  case,  the  bill  ought  to  be 
passed.  It  is  to  be  observed,  that  personal  intimation  was  given  to 
the  agent  of  the  incarcerating  creditor  that  the  aliment  was  ex- 
hausted. 

Lord  Gillies. — I  concur  in  thinking  that  the  suspension  should 
be  passed.  I  agree  with  the  law,  as  laid  down  by  Lord  Balgray, 
n  the  case  of  Mackenzie  v.  Maclean,  where  he  says,  *  After  a 
debtor  has  obtained  his  liberation  under  the  Act  of  Grace,  and 
has  executed  a  disposition  omnium  bonorum,  his  creditor  hold- 
ing that  disposition  must  be  cautious  in  re*incarcerating  for  the 
same  debt,  and  must  be  able  to  shew  solid  grounds  to  justify  hia 
in  suck  a  proeeeding ;  for,  although  he  may  incarcerate  his  debtor 
on  the  very  day  after  the  liberation,  he  cannot  justifiably  do  so, 
unless  some  decisive  change  of  circumstances  has  occurred,  such 
as  the  debtor's  succession  to  an  estate,  or  the  discovery  of  some 
impropriety  in  his  conduct' 

The  other  Judges  concurred^  and  die  Coicrt  unanimously  pro*  Judgment 
jicMinced  the  following  judgment:  ^  The  Lords  having  advised  the 

*  reclaiming  note,  and  heard  connsd.  In  respect  that  no  aliment 
^  was  lodged  after  personal  intimation  to  the  agent  of  the  incarce*^ 

<  rating  creditor,  recall  the  interlocutor  of  the  Lord  Ordinary  re*- 

<  claimed  against,  and  remit  to  the  Lord  Ordinary  to  pass  the  biM. 
'  of  suspension ;  and  of  consent,  ordain  the  suspender,  within  four* 

*  teen  days,  to  execute  and  deliver  a  disposidon  omnium  bonorum 

*  in  favour  of  the  incarcerating  creditor.' 

Lord  Ordinary,  Cockburn*         Act.  Maitland,       Dundat  f  Jamiesarh  ^*  S.  Agents. 
AU.  //.  Bruce.  W,  A.  G,  ^  R.  Eiiis,  W.  S.  Agents.  D.  Clerk. 
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FIRST  DIVISION. 

No.  CXX.  ll^A  Mardi  1836. 

JAMES  STEWART 
affainst 

ALEXANDER  SCOT. 

ExPEKSEs.  —  Process.  —  Appeal.  —  7^  House  of  Lards  having 
reversed  a  decision,  in  which  there  was  a  decemitwrefor  eaq^enses^ 
by  a  judgment  containing  a  declaration  in  regard  to  a  certain  point 
in  the  casCy  and  ordering^  that,  with  this  declaraJtion^  the  case  he  re- 
mitted  back  to  the  Court  of  Session^  *  to  proceed  therein  as  shall  be 

<  consistent  with  this  Judgment^* — heldf  by  a  majority  of  the  whole 
Courts  that  as  the  effect  of  the  said  declaration  was  to  exhaust  the 
whole  cause  on  the  merits^  it  was  not  competent  for  the  Court  to  en- 
terlain  a  claim^  made  by  the  appellant^  for  the  expenses  incurred 
prior  to  the  appeal. 

Stat.  6.  Geo.  IV.  c.  120.-^  Founds  that  when  the  opinions  of  the  other 
Judges  are  taken  by  a  Division  of  the  Inner-House^  it  is  the  ma- 
jority  of  the  whole  Court,  and  not  that  if  the  Consulted  Judges 
merely^  which  is  to  rule  the  decision. 

Ntrradve.        The  former  proceedings  in  this  case  will  be  found  already  reported, 
on  the  6th  March  1832,  (ante,  vol.  vii.  p.  316.) 

The  decision  then  given,  finding  the  defender  liable  for  all  the 
intromissions  of  the  factor,  and  also  liable  in  expenses,  having  been 
brought  by  him  under  review  of  the  House  of  Lords,  the  case  was 
sent  back,  with  the  following  judgment :  Mt  is  ordered  and  ad- 

<  judged,  by  the  Lords  Spiritual  and  Temporal,  in  Parliament  as- 

<  sembled,  that  the  several  interlocutors  compkined  of  in  the  said 

*  appeal  be,  and  the  same  are  hereby  reversed :  And  it  is  declared, 

<  that-  the  tutory  expired  with  the  death  of  Thomas  Strong,  one 

*  of  the  tutors,  and  that  the  survivors  did  not  take  the  oflSce  :  And  it 

<  is  further  ordered,  that  with  this  declaration  the  case  be  remitted 

<  back  to  the  Court  of  Session  in  Scotland,  to  proceed  therein  as 

*  shall  be  consistent  with  this  judgment.' 

The  case  having  been  thus  again  brought  before  the  Court  of 
Session,  it  was  remitted  to  the  Lord  Ordinary,  to  carry  into  effect 
the  finding  pronounced  by  the  House  of  Lords,  when  his  Lordship 
pronounced  the  following  interlocutor : 

<  The  Lord  Ordinary  having  resumed  consideration  of  this  peti- 
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tion»  with  the  debate^  of  consent  assoilzies  the  petitioner  fromaU  H  Mar.  1830. 
,the  conclusions  of  the  action,  and  decerns;  finds  him  entitled  to     ^TV^"^ 
expenses ;  allows  an  account  thereof  to  be  given  in,  and  remits  the  geot. 
same,  when  lodged,  to  the  Auditor  for  taxation.'  — ^ 

Note, — ^  The  defence  ultimately  sustainied  being,  in  substance^  n^ry's  Inter* 
that  there  was  from  the  beginning  no  competent  ground  of  action,  locutor. 
tlie  Lord  Ordinary  had  no  doubt  that  expenses  were  due  on  the  ^^^* 
\  merits,  and  this,  indeed,  seemed  scarcely  disputed  by  the  respon« 
dent.     The  only  point  of  contention  was  the  competency  of  award- 
ing such  expenses  prior  to  the  appeal,  which  issued  in  a  judgment 
of  reversal,  with  a  general  remit  ^  to  do  what  was  consistent  with 
'  that  judgment' 

<  In  conformity  with  the  decisions  in  the  cases  of  Cl)me,  14th 
Dec.  1831,  Dun  and  Stirling,  14th  Jan.  1831,  (S.  and  D.  ix.' 
276),  and  Torrance,  17th  Jan.  1832,  (S.  and  D.  x.  193,)  the? 
Lord  Ordinary,  even  if  his  own  opinion  had  been  at  variance 
with  those  judgments,  (which  it  is  not,)  would  have  had  no  choice  ^ 
but  to  repel  the  objection  to  the  competency,  and  find  the  peti- 
tioner entitled  to  his  whole  expenses.  But  it  is  impossible  to  dis^ 
guise,  that  the  distinction  between  these  cases  and  some  others,* 
about  the  same  period,  is  very  thin ;  and  that  the  practical  rule 
by  which  a  single  Judge  must  now  be  guided  in  all  such  cases,  is 
far  from  resting  on  a  clear  or  satisfactory  principle.  In  the  case 
of  Reid,  14th  Nov.  1825,  (S.  and  D.  iv.  198,)  a  reversal,  with 
a  remit  *  to  repel  the  defences,  and  decern,'  and  in  those  of 
Mactavish,  12th  Feb.  1831,  (5.  and  D.  ix.  431,)  and  Wilson, 
12th  June  1832,  (S.  and  D.  x.  640,)  a  simple  reversal,  (lead- 
ing necessarily  to  the  same  conclusion,)  but  without  any  remit 
whatever,  were  held  to  render  a  claim  for  expenses  ijicompetentj 
though  clearly  just  and  irresistible  on  the  merits.  In  the  present 
case,  and  in  those  first  mentioned,  there  was  a  judgment  of  rever- 
sal, with  a  general  remit  to  do  what  was  consistent  with  such  judge- 
ment; and  in  all  of  these,  there  was  nothing  to  be  done  on  that 
remit,  but  to  repel  (or  sustain)  the  defences,  and  decern.  Now, 
it  is  not  easy  to  see  why  an  express  remit  to  repel  the  defences 
and  decern,  (or  a  simple  reversal  without  any  remit,  but  leading 
necessarily  to  the  same  result,)  should  render  an  award  of  expenses 
incompetent,  when  it  is  competent,  under  a  reversal  with  a  remit, 
to  do  what  was  competent  with  that  reversal,  and  there  was  no- 
thing consistent  with  it  (or  to  be  done)  but  to  repel  the  defences, 
and  decern.  The  truth  is,  that  the  substance  and  effect  of  tire 
j  udgment  is  the  same  in  all  those  cases  ;  and  that  the  terms  of  tire 
remit,  or  the  existence  of  any  remit  at  all,  are  not  of  the  slightest 
importance.     A  remit  is  always  implied  in  every  judgment  of  tlie 
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it  Itflfv  16^  <  House  of  LordS)  because,  after  judgment,  the  record  necessarily 

^■^^V^^    *  coines  back  to  this  Court,  and  it  is  only  here  that  any  warrant  of 

Scot.'^'^'        *  diligence  for  carrying  it  into  execution  can  be  obtained ;  and,  ae- 

— ^    '     <  cordingly,  the  judgment  is  always  applied  in  this  Court,  whether 

Notfc  •       f  there  be  a  remit  or  not     It  is  also  plain  enough,  that  nothing  in- 

^  consistent  with  the  judgment  can  ever  be  done  here,  after  the 

f  case  comes  back,  and  consequently  that  a  remit  to  act  consistently 

*•  with  such  subject  is  in  effect  a  redundancy,  and  has  no  operation. 

*  ^  The  present  case,  therefore,  (as  well  as  those  of  Dun  and  Tor- 

<  ranee,)  is  truly  identical  with  those  in  which  there  was  A  mere 
'  reversal,  without  any  express  remit  at  all;  and  in  the  same  way,' 

<  in  this  and  the  analogous  case,  as  the  reversal,  taken  by  itself,  led 
f  necessarily  to  a  judgment  sustaining  the  defences  and  decerning, 

<  there  is  no  real  difference  (in  such  cases)  between  a  simple  rever- 

<  sal,  or  a  reversal  with  a  general  remit  to  do  what  was  consistent 

<  with  it,  and  a  special  remit  to  sustain  the  defences  and  decern ; 

*  and  yet,  as  the  decisions  now  stand,  the  competency  of  a  claim 

<  for  expenses  prior  to  appeal  must  be  decided,  according  as  the 
^judgment  of  the  Lords,  though  in  substance  identical,  shall  hap« 

*  pen  to  be  expressed  in  the  one  firm  or  the  other*     The  Lord 
^  Ordinary  cannot  but  wish,  therefore,  that  the  whole  of  these  de- 

<  cisions  should  be  reconsidered,  and  the  rights  of  litigants  in  such 

<  circumstances  settled  on   more  satisfactory  principles.     If  the 

<  House  of  Lords  were  to  adopt  the  practice  of  making  some  spe- 

<  cial  remit  or  deliverance  as  to  expenses,  in  every  case  which  comeS 
f  before  them,  there  would  be  no  difficulty  in  future ;  but  as  this  i^ 

<  scarcely  to  be  expected,  it  would  seem  expedient  to  follow  out  one 

<  or  other  of  these  two  maxims,  t.  e.  either,  1«^,  to  extend  to  the 

<  judgments  of  the  House  of  Lords  the  rule  which  is  now  esta- 
'  blished  as  to  the  decisions  of  the  Inner- House,  viz.  that,  where  the 
^  merits  of  the  case,  or  any  great  branch  of  it,  are  finally  deter^^ 
^  mined,  without  any  thing  being  said  of  expenses,  no  claim  for 
« those  previously  incurred  ^hould  afterwards  be  competent;  or, 

<  2(7,  to  hold  that,  in  every  case  of  reversal,  the  question  of  ex- 

<  penses  should  be  open,  (where  not  specially  determined,)  when  the 

<  Court  comes  to  apply  the  judgment,  and  to  pronounce  an  execu- 
'  torial  decree.     Of  these  rules,  the  last  would  seem,  on  the  whole, 

<  the  most  equitable,  and  safest  in  its  application ;  as  the  other  would 
.^  plainly  lead  to  frequent  injustice,  unless  the  House  of  Lords  could 
.  <  be  supposed  as  fully  aware  of  its  existence  and  effects,  and  to  kee^ 

<  it  as  constantly  in  view  in  framing  their  judgments  as  the  Inner- 
'  Houses  now  do. 

<  If  there  was  less  ground  for  hesitating  as  to  their  general  inr- 
^  port,  it  would  still  be  difficult  to  reconcile  the  decisions  id  tli^ 
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leases  of  Mactavish  and  Wilson,  with  the  express  terms  of  the  U  Mitr.  1836L' 
*  judgments  of  the  House  of  Lords  in  these  cases,  which  spiecially 


^  reversed  interlocutors' of  tins  Court  refusing  expenses  to  the  ap-  l^t*'^*^ 

*  pellants.     It  might  be  going  too  far  to  hold  that  this  reversal  was     . 

{  equivalent  to  finding  expenses  due ;  but  it  seems  strange  to  say,    ^^'^ 

<  that  it  did  not  make  the  claim  for  them  at  least  competent. 

*  But  the  Lord  Ordinary  cannot,  with  the  greatest  deference, 
.  <  enter  into  the  general  view  on  which  the  cases  of  Reid,  Mactavish, 
^  &c.  appear  to  have  been  decided,  viz.  that  after  an  appeal,  this 
^  Court  has  no  power  over  the  cases  which  come  back  to  it,  except- 

*  what  may  be  conferred  by  the  remit  accompanying  the  judgmentu 
f  If  they  can  judicially  apply  the  judgment,  and  make  the  only* 

*  operative  decernitore  when  there  is  no  remit  at  all,  it  seems  tik. 
^  him  that  they  must,  in  every  case,  have  a  power  to  make  any  de* 
^cerniture  which  the  justice  of  that  case  requires,  not  inconsistent; 

*  with  tlie  judgment  of  the  court  of  review ;  and  with  regard  to  ex-: 
^penses  in  particular,  the  decreet  as  to  which  is  always  aii  ooee^i 

*  sory  decreet  only,  and  in  fact  a  mere  corollary  form  or  explication 

*  of  their  general  jurisdiction  and  right  of  contract  over  the  litigants. 
^  before  them,  he  cannot  but  think,  that  if  they  can  decern  for  those^. 

<  although  there  be  no  conclusion  to  that  effect  in  the  summons,  or 

*  to  an  extent  beyond  such  conclusion,  they  must  have  the  same 
^  power  when  applying  a  judgment  of  the  House  of  Lords,  whe^ 
^  ther  that  judgment  be  accompanied  by  an  express  remit  or  not^ 

*  or  by  a  remit  confined  to  the  meriU  6(  the  principal  question.' 

The  defender  liaving  reclaimed  against  this  interlocntor,  in  to  far. 
as  it  found  the  pursuer  entitled  to  expenses,  the  Court  appointed 
the  parties  to  lotlge  minutes  of  debate  on  the  question  of  conipe* 
tency,  as  stated  in  the  Lord  Ordinary*s  note* 

The  defender  pleaded — That  it  was  only  necessary  to  look  at  the  Defender'a 
words  of  the  reversal,  in  order  to  perceive  that  the  House  of  Lordsi  ^**"* 
did  not  consider  their  judgment  to  have  exhausted  the  cause*  The 
House  of  Lords  decided  the  point,  that  by  the  death  of  Mr  Strong 
the  tutory  fell ;  but  it  did  not  follow  that  the  defender  was  to  ba 
assoilzied  from  the  conclusions  of  the  action ;  and  it  was  therefore 
left  to  the  Court  of  Session  to  apply  that  finding  to  the  facts  of  the 
case,  and  then  to  determine  whether  there  was  any  room  for  decree 
being  pronounced  against  the  defender,  and  if  so,  to  what  extent. 
The  parties  were  at  issue  as  to  the  state  of  accounting  between 
them.  The  defender  averred,  that,  in  August  1820,  the  period  of 
Mr  Strong's  death,  there  was  no  balance  due.  by  Mr  Stevenson 
VpoQ  his  accounts,  but  that,  on  the  contrary,  the  estate  owed  him 
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U  Mar.  1830.  a  sam  of  aboQt  L.200.     The  pursuer,  on  the  other  hand,  averred 
^"•■^V"^    that  this  was  not  the  case,  and  that  there  was  a  balance  due'by  Mr 

^cwart  p.        Stevenson ;  and  it  is  evident,  that  if  he  had  been  correct  in  that 
averment,  the  defender  could  not  have  been  assoilzied,  but  decree 

Pleas.  ^  *  might  have  been  pronounced  against  him  for  the  amount  found  due. 
Subsequently,  it  is  true,  the  pursuer  was  obliged  to  admit  that  his 
statement  was  incorrect,  and  to  consent  to  an  interlocutor  being  pro- 
nounced assoilzieing  the  defender;  but  this  only  proves,  more  satis- 
factorily, that  the  defender  could  not  have  obtained  decree  of  ab* 
sblvitor,  without  farther  proceedings  in  the  Court  of  Session,  after 
the  judgment  had  been  applied.  So  far,  therefore,  from  the  Court 
of  Session  being  functus  by  the  judgment  of  the  House  of  Lords,^ 
Ae  case  was  again  fully  brought  before  them  by  the  remit. 
-  The  Court  have  invariably  held,  thai  where  the  judgment  of 
die  House  of  Lords  merely  finds  a  principle  in  point  of  law,  and 
remits  to  them  to  carry  it  into  effect,  it  is  competent  for  theni  to 
entertain  the  qnestion  of  expenses,  and  to  find  those  due  which 
were  prior  to  the  appeal.  If,  on  the  other  hand,  there  is  nothing 
to  be  done  by  the  Court  of  Session  except  to  reverse  or  affirm 
their  former  judgment,  it  then  is  questionable  whether,  accord* 
faig  to  the  decisions  which  have  been  pronounced,  they  have  that 
power.  In  a  variety  of  cases,  it  has  been  found,  that  where  the 
finding  in  the  House  of  Lords,  and  the  remit  accompanying  it,  eon-* 
tfimplated  any  further  proceedings  in  the  Court  of  Session,  or  if 
the  remit  was  not  so  special  in  its  terms  as  to  amount  to  a  re-^ 
striction  of  the  power  of  the  Court  of  Session  to  entertain  any 
question  of  expenses,  it  was  perfectly  competent  for  the  Court  of 
Session  to  entertain  the  question  of  previous  expenses ;  Maberly 
r.  The  Bank  of  Scotland,  11th  Mar.  1826,  F.  C. ;  Dick  v.  Cuth- 
bertson,  19th  Jan.  1828,  F.  C.  ;  Stirling  v.  DiAi,  14th  Jan.  183U 
F,  C. ;  Caledonian  Iron  and  Foundry  Company  v,  David  Clyne, 
14th  Dec.  1831,  F.  C;  Torrance  v.  Crawfuird,  17th  Jan.  1^2, 
F.  C. 

'  In  the  cases  of  Tod  and  Geddes,  quoted  by  the  pursuer,  there  wa» 
nothing  but  a  remit  to  proceed  to  apply  the  judgment  of  the  House 
of  Lords ;  and,  therefore,  as  there  was  nothing  further  to  be  done 
in  the  Court  of  Session,  the  claim  for  expenses  was  held  incompe- 
tent. But  in  that  of  Stair,  as  there  were  further  proceedings  in  the 
Court  of  Session,  expenses  were  given.  The  principle  established 
in  the  case  of  Taylor  r.  Mackenzie,  9th  June  1821,  that  if  the 
Inner-House  pronounce  a  judgment,  and  remit  to  the  Lord  Ordi- 
nary to  carry  that  into  effect,  it  is  competent  for  him  to  entertain 
the  question  of  previous  expenses,  although  that  question  should  not 
have  been  specialty  reserved  in  the  judgment  of  the  Inner-House,- 
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should  be  applied  here  to  the  judgment  of  the  Hoose  of  Lords,  as  1 1  Mar.  1836. 
.in  this  case  there  is  a  remit  to  the  Court  of  Session,  with  a  certain     ^^<i*v"^ 
'finding,  leaving  to  the  Court  of  Session  the  subsequent  explication  ^'^^** 
of  the  case. 

The  pursuer  pleaded — That  the  original  summons  contained  no  Punuer*t 
conclusion  for  any  balance,  excepting  only  the  balance  which  might 
be  due  at  23d  February  1825,  nor  did  the  pursuer  ever  allege  that 
there  was  any  balance  due  at  or  before  August  1820.     The  de- 
fender, it  is  true,  averred  that  there  was  a  balance  due  to  Mr  Ste- 
.venson  at  that  date,  on  his  accounts,  as  factor  for  the  tutors.    He 
«iy8  this  statement  was  denied  by  the  pursuer ;  but  this  is  incorrect, 
since  the  answer  was  as  follows :  <  The  statement  in  the  answers, 
.<  vis.  that  at  the  period  of  Mr  Thomas  Strong's  death,  in  August 
.^  1820,  there  was  a  balance  due  to  Mr  Stevenson,  on  the  factory 
^  accounts,  is  not  admitted.'     The  pleas  in  the  condescendence  also 
.proceed  on  the  assumption,  that  the  pursuer  had  no  claim  except 
for  the  balance  which  occurred  subsequent  to  Mr  Strong's  death. 
'The  appeal  cases  proceed  on  the  same  assumption;  but  further, 
in  the  pursuer's  case  against  Mr  Baikie,  which  is  subjoined  as  an 
appendix  in  the  appeal  case  in  the  present  action,  and  was  thus 
.iMrpught  distinctly  under  the  view  of  the  House  of  Lords,  the  fol- 
lowing sentence  occurs :  *  Up  to  the  death  of  Mr  Strong,  it  is  al- 
<  leged  that  the  tutors  had  accounted  for  their  intromissions ;  but 

*  for  the  period  which  elapsed  between  the  death  of  Mr  Strong  in 
.^  August  1820,  and  the  expiry  of  the  gift  in  August  1825,  the  sur- 

*  viving  tutors  had  large  intromissions  which  are  still  unaccounted 
•'  for,  thus  distinctly  intimating  that  he  had  no  claim  for  a  balance 

*  due  at  Mr  Strong's  death.'  It  is  therefore  quite  impossible  that 
.the  House  of  Lords,  iu  pronouncing  judgment,  could  have  had  any 
view  to  such  a  claim,  or  any  intention  of  reserving  it,  since  no  such 
daim  was  brought  under  their  view.  On  the  case  being  remitted 
back,  as  no  point  in  discussion  remained  relative  to  the  merits  of 
.the  case,  which  the  judgment  of  the  House  of  Lords  had  in  truth 
altogether  exhausted,  it  necessarily  followed  from  that  judgment, 
that  the  appellant  must  be  assoilzied  from  the  conclusions  of  the 
Mtion.  The  pursuer,  therefore,  did  not  object  to  a  judgment  of 
•absolvitor,  but  objected  to  the  competency  of  the  demand  for  pre-> 
vioiis  expenses. 

It  has  long  been  recognised  as  a  principle  of  judicial  procedure, 
.that,  when  a  court  of  appeal  decides  the  whole  merits  of  a  cause, 
and  especially  when  it  does  so  by  reversing  the  judgment  of  the 
Court  below,  it  must  be  held  to  have  had  before  it,  and  to  have  de- 
cided also  the  question  of  past  expeines.    These  expenses  are  a 
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11  Mar.  18.38.  mere  accessory  to  the  principal  caiise,  and  ought  to  be  decided  at 
the  same  time  with  it,  when  the  Judge  has  the  whole  past  proce- 
dure  and  conduct  1>f  the  litigant  distinctly  under  his  view.  In  the 
case  of  this  Court  reviewing  the  judgments  of  the  Lord  Ordinary, 
it  has  been  settled,  that  when  the  Court  decides  a  whole  cause  on 
its  merits,  and  omits  to'  give  expenses,  there  cannot  aftierwards  be 
any  claim  for  them;   Campbell  and  Company  r.  MackeYizie,  21A 

.  May  1803,  F.  C. ;  Fleshers  and  Bonnetmakers  of  Cahongate,  7th 
July  1809,  F.  C;  Wilson,   12th  Nor.  1814,  F.  C. ;  F&lconer, 

'4th  March  1815,  F.C.;  Taylor  v.  Mackechnie,  9th  June  1821, 
F.C;  Bowie  v.  Dallas,  5th  Dec.  1816,  F.  C.    On  the  sameprirf- 

^ciple  it  has  been  settled,  that  when  the  House  of  Lords  decided 
the  whole  merits  of  a  case  by  appeal,  it  must  be  held  to  have  bad 
under  its  view,  at  the  same  time,  the  accessory  question  of  past  e:^- 
penses;  and,  therefore,  unless  these  are  either  awarded,  or  a  sp^ 
cial  remit  made  to  the  Court  of  Session  to  decide  upon  them,  the^ 

.  cannot  be  afterwards  demanded  in  the  Court  of  Session  ;  Priiiglfe 
V.  Tod's  Legatees,  6th  Mar.  1799,  F.  C;  Geddes  v.  Wilkie,  16th 
Feb.  1816,  F.a;  Wilson  v.  Laidlaw,  18th  June  1818,  F.C.; 
! Ague w's  Executors,  24th  June  1826,  4  5.  $^  £>.  757;  Keld,  18tk 
Nov.  1825  ;  Macdonell  or  Mactavish  v.  Turner,  12th  Feb.  18df» 
jP.  C;  Sinclair  v.  Wilson  and  Maclellan,  12th  June  1832,  F.  C. 
The  Lord  Ordinary  and  the  defender  refer  to  three  other  cases, 
which  at  first  sight  appear  to  be  of  an  opposite  tendency ;  Stirling 
V*  Dun,  Clyne,  and  Torrance  v.  Crawfuird ;  but  it  will  be  found,  oh 
looking  into  the  reports  of  these  cases,  that  the  question  of  comp^ 
tency  was  in  none  of  them  raised  or  discussed. 

In  the  cases  of  Maberly  and  Dick,  cited  by  the  defender,  thb 
judgment  of  the  House  of  Lords  related  merely  to  a  particular  point 
of  the  case,  and  did  not  exhaust  ft  fully ;  therefore  the  point  of  ex- 
penses could  not  at  that  stage  be  properly  discussed,  but  was  left 
for  the  decision  of  the  Court  of  Session,  after  the  whole  points  in 

'  dispute  had  been  determined.  These  cases,  therefore,  form  ex- 
.ceptions  to  the  rules  now  laid  down,  and  rathei^  tend  to  confirm 
^than  weaken  them. 


On  advising  the  minute  and  answers,  the  Court,  before  answeiy 
•desired  to  have  the  opinion  of  the  other  Judges  bn  the  competency 
of  finding  expenses  under  the  judgment  of  the  House  of  Lords.    ' 

Opinion  of  Lord  Jmiiee-Clerky  and  Lords  Glenke^  Meadoxobanh^  FuUerton^ 

Consulted       J^ey  and  CocUurUy  gave  the  following  opinion  : 
Judges^  We  are  of  opinion  that  it  is  competent  to  entertain  the  appet 

I  .lant's  ckdm  for  the  expensea  ii)ciirred  priorto  the  app^L  ' 
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«    In  some  of  tbe  earlier  casea^  as  in  those  of  Pringle  o*  Tod's  Le«  ll  Miv.  laai. 
gatees,  6th  March  1799,  and  Wilson  v.  Laidlaw,  18th  Jane  181^    '■^v^'^ 
it  appears  to  have  been  held  that  such  a  claim  was  inoompeten^  s^tT**** 
unless  the  judgment  of  the  House  of  Lords  contained  a  special  re*     —^ 
mit  for  that  purpose.      The  successful  argument  in  the  case  of  q^^^^^^ 
Pringle  was,  that  ^  when  the  House  of  Lords  think  the  appellant  Jiidge«* 
^  entitled  to  the  expenses  of  the  litigation  in  the  Court  of  Sessioni 
>  a  remit,  with  a  special  instruction  to  that  effect,  is  inserted  in  the 
^  judgment  z  when  it  i$  silent  upon  the  sulyecty  (hep  are  meant  to  be 

*  refiaed;  and  it  would  be  productive  of  much  confusion  if  any* 
'  supposed  grounds  of  the  judgment  were  taken  into  view  which 
f  are  not  ezpres&ed  in  it.'  And  in  the  case  of  Wilson  against 
Laidlaw,  <  the  Court'  (Idth  May  1818^)  « tn  reepeet  that  thejudff^ 

*  VHnt  of  the  House  of  Lords  is  silent  upon  the  subject  of  expenses^ 
Ibond  <  it  incompetent  to  allow  them* 

'  But  by  the  later  decisions,  the  principle  so  broadly  laid  down 
lias  been  very  much  narrowed,  if  not  entirely  departed  from.  In 
the  cases  of  Maberly,  11th  March  1826,  of  Lord  Fife,  8th  July 
1826,  and  Dick  v.  Cuthbertson,  19th  Jan.  1828»  the  competency 
4(»f  the  daim  was  sustained  without  any  spedal  remit.  It  is  true, 
4hat  in  these  last«mentioned  cases  the  judgment  of  the  House  of 
cLords  was  not  absolutely  conclusive ;  and  that  the  application  of 
the  judgments  necessarily  led  to  farther  procedure  in  the  Court  of 
•Session.  But  it  is  difficult  to  see  how  that  circumstance  could  have 
liad  any  effect^  consistently  with  the  principle  laid  down  in  the 
eases  of  Pringle  v.  Tod's  Legatees,  and  Wilson  v.  Laidlaw.  If 
the  silence  of  the  judgment  of  the  House  of  Lords  on  the  subjeet 
•of  expenses  were  held  to  imply  a  refusal,  it  would  seem  to  follow, 
^bat,  however  necessary  farther  proeedure  in  the  Court  of  Session 
-might  be,  still  such  judgment,  without  a  special  remit,  would  be 
'BS  decisive  in  one  class  of  cases  as  the  other,  against  the  daim  for 
(expenses  prior  to  the  appeal.  For  the  House  of  Lords,  though  ig^ 
.Borant  of  the  future  course  to  be  adopted  in  the  Court  of  Session^ 
iftnd  the  merits  of  the  litigants  in  the  mode  of  conducting  it,  halve 
always  the  means  of  ascertaining  which  of  the  parties  bos  been  to 
blame  in  tbe  previous  stages  of  the  cause.  Upon  this  point  the 
case  of  Dick  against  Cuthbertson  is  very  strong.  There  the  main 
.question  discussed  previously  to  the  appeal  was,  whether  the  re- 
spondent, the  trustee,  <  was  bound,  at  the  expense  of  the  bankrupt's 
^  estate,  to  make  any  addition  to  the  title  offered  to  Dick,'  the  ap- 
pellant The  House  of  Lords  ordered  and  adjudged  that  the 
finding  of  the  Court  of  Session  on  this  should  be  reversed ;  <  And 
.^  it  is  declared,  that  (he  respondent  is  bound  to  make  the  represenier 
>.  a  good  and  valifl  titkt  and  that  tJie  title  offered  to  the  respondent  if 
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II  Mar.' 1636. ^920^  such  good  and  valid  title  ;  and  with  this  reverfial  and  declara- 
'  tion,  It  is  ordered  that  the  cause  be  remitted  back  to  the  Court  of 
*  Session  in  Scotland,  to  review  the  several  interlocutors  complain- 

<  ed  of  in  the  said  appeal,  and  to  do  therein  as  is  consistent  with 

<  this  reversaland  declaration/  Here,  the  House  of  Lords  evi- 
dently decided  the  whole  matter  in  dispute  between  the  parties 
prior  to  the  appeal,  viz.  the  sufficiency  of  the  title  offered  by  the 
respondent  to  the  appellant ;  and,  on  the  principle  of  the  decisions 
in  the  case  of  Pringle  and  of  Wilson,  their  silence  must  have  been 
held  as  a  bar  against  the  appellant's  claim  for  previous  expenses. 
Indeed,  in  the  case  of  Dick,  6.  5.  and  £).  300,  it  seems  to  have 
been  expressly  admitted  '  that  the  later  decisions  had  departed  from 
^  the  rules  of  the  older  ones/  i 

:  From  these  last  decisions,  then,  it  may  be  inferred,  1^/,  That  a 
special  remit  of  the  question  of  expenses  is  not  indispensable  ;  and^ 
^dly^  That  when  the  judgment  of  the  House  of  Lords  is  such  as  to 
shew  that  they  contemplated  some  farther  procedure  in  the  Court 
of  Session,  tlie  silence  of  their  judgment  regarding  expenses  is  not 
to  be  held  by  implication  as  a  refusal  of  them,  but  leaves  the  claim 
open  to  be  discussed  under  the  remit,  like  any  of  the  other  points 
in  the  cause  not  expressly  decided  by  the  Court  of  Appeal.  Ac- 
cordingly, this  seems  to  have  been  the  distinction  adopted  in  the 
later  cases.  ^ 

?  In  the  case  of  Reid  the  judgment  was  reversed,  (Shaw  and  Dun^ 
lopj  Nov.  18.  liB25) ;  and  though  there  was  a  remit,  it  was  merely 
a  *  remit  to  repel  defences,  and  to  decern.'  In  the  case  of  Mactavisk 
V*  Turner,  Feb.  12.  1832,  there  was  a  simple  reversal  conclusive  of 
the  cause,  without  any  remit.  The  circumstances  were  the  same 
in  Wilson  v.  Sinclair,  June  12.  1832,  which  was  decided  expressly 
on  the  authority  of  the  cases  of  Reid  and  M actavish.  In  all  those 
cases,  where  the  reversal  was  absolutely  conclusive,  where  there 
was  no  remit,  or  a  remit  expressly  confining  the  Court  of  Session 
to  an  act  rather  of  a  ministerial  than  of  a  judicial  nature,  viz.  that 
of  pronouncing  a  decernitnre,  it  was  held  incompetent  to  entertain 
the  claim  for  expenses. 

But  during  the  same  period,  another  set  of  cases  occurred,  in 
which  a  different  rule  was  followed,  and  the  claim  for  expenses 
prior  to  appeal  was  sustained.  Such  was  the  ease  of  Stirling  v. 
-Dun,  Jan.  14.  1831,  in  which  the  judgment  of  the  Court  was  re- 
versed, with  a  remit  ^  to  do  farther  therein  as  may  be  consistent 

<  with  this  judgment,  and  as  may  be  just,'  but  without  any  special 

intimation  to  decern,  or  any  finding  as  to  expenses.     It  appears 

from  the  report  that  the  claim  for  expenses  prior  to  appeal  was  ob- 

^cted  to  precisely  on  the  ground  maintained  here,  {Shaw  and  Dun^ 
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ibp,  ix.  278^)  VIZ.  tbat  <  where  the  House  of  Lords  have  had  the  11  Mar.  lestt, 

*  whole  cause  before  them,  and  decided  it  out  and  out  without  say-    Ws/**ii^ 

*  ing  any  thing  as  to  expenses,  their  silence  in  such  a  case  was  tan-  ^^^'^  ^' 

<  tamount  to  a  refusal.'    But  tlie. objection  was  disregarded,  and  the      - — 
expenses  allowed.     The  same  course  was  followed  in  the  case  of  c^nslaj^ 
Clyne  t;.  Sclater,  Dec.  14.  1831,  in  which  the  interlocutor  of  the  Judges. 
Court  had  been  reversed,  and  the  case  remitted  <  to  do  farther  there* 

*  in  as  shall  be  just  and  consistent  with  this  judgment.'  It  is  true 
that,  according  to  the  report  of  that  case,  ^  the  competency  of  such 
'  demand  was  not  disputed ;'  but  the  fair  constrnption  of  the  passage 
-of  the  report  appears  to  be,  not  that  the  question  of  competency 
was  unnoticed,  but  that  the  competency  was  admitted,  a  circum^ 
stance  which  does  not  deprive  the  case  of  its  authority  on  a  point  of 
-pfvcarice.     Lastly,  in  the  case  of  Torrance  v.  Crawfuird,  Jan.  17» 

1832,  under  a  remit  of  the  same  kind,  the  question  of  competency 
-was  'raised  and  debated  before  the  Lord  Ordinary,  who*  found  that 
there  was  no  incotnpetency  in  the  claim ;  and  Mrs  Torrance,  the 
party  against  whom  the  jndgment  was  pronounced,  and  who  re<<^ 
claimed  against  it,  *  intimated  at  the  bar  that  slie  did  not  question 

<  the  finding  as  to  the  competency.'  In  other  wordd,  she  acquiesced 
in  the  interlocutor  of  the  Lord  Ordinary  sustaining  the  competency, 
bat  objected  to  the  expenses  on  the  merits,  on  which  last  point  she 
was  successful.  :  j 
-  Now,  it  appears  to  us  that  it  is  by  the  rule  adopted  in  the  last 
class  of  cases  that  the  present  must  be  determined.  Indeed,  the 
special  terms  of  the  judgment  of  the  House  of  Lords  render  this  a 
ease  of  comparatively  little  diflSculty,  and  bring  it,  in  principle,  as 
near  as  possible  to  those  of  Maberly,  Dick,  &e.  in  which  the  com** 
peteney  cannot  now  be  disputed.'  By  that  judgment  *  the  interlo- 
^cutors  complained  of  in  the  said  appeal  are  hereby  reversed,  and 
^  it  is  declared  that  the  tutory  expired  with  the  death  of  Thomas 
'  Strong,  one  of  the  tutors,  and  that  the  survivors  did  not  take  of- 
-'  fice;  and  it  is  farther  ordered  that,  with  this  declaration,  the  cause 

<  be  remitted  back  to  the  Court  of  Session  in  Scotland,  to  proceed 

*  therein  ak  shall  be  consistent  with  this  judgment'  It  is  clear  that, 
under  this  judgment,  the  Court  were  not  confined  to  the  merely 
ministerial  extrication  of  tlie  reversal  by  a  decerniture.  On  the  con- 
trary, the  terms  of  the  remit  necessarily  imply  that  farther  proce- 
dure in  the  Court  of  Session  was  in  the  view  of  the  Court  of  Ap- 
peal, and  that  the  whole  case  was  sent  back,  subject  only  to  the 

'effect  of  the  ^  declaration.'  Whether  the  bearing  of  that  declara- 
tion upon  the  final  judgment  of  the  case  was  direct  or  indirect,  ab- 
eolutely  conclusive  or  not,  or  led  to  a  longer  or  shorter  procedure, 
is  of  uol  importance  with  reference  to  the  present  dispute.  -  Those 
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II  Mar.  1830.  matters  are  left  to  be  decided  by  the  Conrt  of  Session  nnder  the 
remit.  Tlie  remit  is  so  broad  as  to  comprehend  the  whole  poiatti 
of  the  cause,  and  claims  of  the  parties  not  expressly  decided  by  the 
House  of  Lords,  and  ^  consistent  with  that  judgment;'  and  as  the 
appellant's  claim  for  expenses  clearly  falls  within  those  limits,  we 
think  it  is  competent  for  him  to  bring  it  under  the  consideration  of 
the  Court. 


Stcwfirt  Va 
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Opioion  of 
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Lords  Medwyn  and  Corehouse  gave  their  opinion  as  follows :  We 
are  of  opinion,  that  it  is  not  competent  for  the  Court,  in  Ihis  case^ 
to  entertain  the  diaim  of  the  defender  Scot,  for  the  expenses  incurs 
med  prior  to  the  appeal. 

The  judgments  of  the  House  of  Lords,  on  appeals  from  the  Coozt 
c£  Session,  are  seldom  framed,  so  as  to  admit  of  i^  decree  being  exf 
tracted  without  the  intervention  of  the  Court  below*  The  eaoss, 
therefore,  necessarily  returns,  thatthejudgmentmay.be  applied; 
and  this  is  done,  sometimes  by  an  express  remit,  but  more  frequently 
without  any  remit,  except  that  which  is  held  to  be  implied  in  tb^ 
judgment  itself.  Whether  the  remit  be  express  or  implied,  it  ifflr 
poses  upon  this  Court  the  performance  of  the  judicial  acts  requi^ 
site  to  complete  the  procedure ;  for,  in  ihe^first  place.  The  Court 
must  consider,  whether  the  judgment  of  the  House  of  Lords  haft 
exhausted  the  whole  cause,  or  whether  any  points  remain  to  be 
decided  ;  and,  secondly.  If  they  are  of  opinion  that  the  cause  is  ex- 
hausted, to  frame  such  an  interlocutor  as  is  best  adapted  to  carry 
the  judgment  into  effect.  The  first  is  often  a  doubtful  point,  adr 
mitting  of  argrument  In  the  present  case,  parties  are  at  issue  upoa 
it  in  the  minutes  now  before  us,  though,  on  considering  these 
minutes,  we  are  of  opinion  that  the  cause  is  exhausted.  The  seoeod 
also,  though  less  frequently,  may  be  questionable,  and  require  deli^ 
beration.  But  in  the  decision  of  both,  the  Court  performs  not  a 
ministerial,  but  a  judicial  function, — tliat  is,  they  proceed  in  a  man^ 
ner,  which,  they  are  of  opinion,  is  consistent  with  justice,  and  pros- 
per to  make  the  judgment  effectnal. 

,  Now,  the  rule  of  law,  with  regard  to  expenses  incurred  before 
an  appeal,  as  laid  down  or  recognised  in  a  very  numerous  eeries  of 
-eases,  we  apprehend  to  be  this,  that,  if  the  cause  is  not  exhausted 
^en  die  merits  by  the  judgment  of  the  House  of  Lords,  but  if  fiutber 
procedure  may  still  be  had  with  regard  to  them,  it  is  competent  ter 
'this  Court  to  entertain  the  question  as  to  expenses  incurred  before 
the  appeal;  because  the  final  issue  of  the  cause,  that  is,  the  time 
when  the  question  of  expenses  properly  arises,  had  not  occurred 
,when  the  judgment  of  the  House  of  Lords  was  pronounced*  An4 
j)i{y^  although  the  cause  has  been  exhausted  on  the  merit%  if  (her^ 
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£e  a  special  direlDtion  or  remit  to  tHs  Court  to  try  tbe  qnesdon  of  11  Mtr.  nsc 
^expenses,  the  Court  is,  of  course,  authorised  and  bound  to  do  so.    ^^v*^ 
-On  the  other  hand,  if  the  cause  has  been  exhausted  on  the  merits,  ^^^^ 
and  if  there  is  either  no  remit  at  all,  or  merely  a  general  remit,  to       -^ — 
.do  as  shall  seem  just,  or  to  proceed  as  shall  be  consistent  with  the  coosulted 
judgment,  it  is  incompetent  for  this  Court  to  entertain  the  que9-  Judgei. 
jtion.     The  reason  has  been  already  given,  namely,  that  a  remit  in 
these  general  terms  is  equivalent  to  no  remit ;  it  is  a  mere  expre»- 
•mdn  of  what  is  necessarily  implied  in  the  affirmance  or  revisal  of 
4lie  judgment.  > 

It  is  a  natural  and  very  plausible  notion,  that,  if  the  qnestion  of 
previous  expenses  has  not  been  expressly  disposed  of  in  the  House 
6t  Lords^  the  cause  in  reality  is  not  exhausted,  and,  consequent- 
ly, that  it  is  expedient  that  that  question,  in  such  eircumstances^ 
should  blways-be  competent  here.  But  the  answer  is,  that  the  point 
is  no  longer  open,  having*  been  set  at  rest  by  a  numerous  and  uii]>- 
form  train  of  decisions.  Farther,  with  regard  to  expediency,  we 
think  it  is  hard  for  the  losing  party  in  the  House  of  Lords,  who- may 
liAve  been  successful  here,  to  have  the  whole  cause  argued  over 
again  on  the  merits,  perhaps  at  the  distance  of  years,  for  the  pmn- 
pose  of  trying  the  question  of  expenses,  when  the  successful  party 
^ight  have  moved  for  expenies  in  the  House  of  Lords,  at  the  dmie 
p{  the  reversal,  and  obtained  either  a  decision,  or  a  special  remit 
with  regard  to  them, — a  thing  which  has  been  frequently  done  m 
the  practice  of  that  House. 

•  In  the  case  of  Kennedy  t;.  Cumming,  10th  April  1711,  judg^ 
tnent  is  reversed,  and  it  is  ordered,  ^  That  the  Lords  of  Council 
-<  and  Session  do  direct  the  expenses  in  tbese  suits  to  be  taxed  ao^ 
^  cording  to  the  course  of  their  Court,  and  paid  toSiff  Andrew Ken<*. 
"<  nedy,  (the  appellant,)  by  Sir  Alexander  Cumming,  (the  respon-« 
<  dent).'  Thus,  also,  in  a  suspension,  Dunbar  <;•  Erskine,  16th  May 
1712,  the  judgment  of  the  House  of  Lords  bears,  that  *  the  appellant 
f  shall  have  liis'fuU  costs  for  all  his  subsequent  proceedings  before  the 
^  said  Sheriffs  and  Lords  of  Council  and  Session,  since  the  taxation 
*^  of  his  costs  by  the  said  Sheriffs.'  In  Bogle  and  others  v.  Cuming; 
-&C.  15th  Dec.  1757,  the  judgment  bears,  <  That  the  respondents  do 
^  pay  to  the  appellants  their  costs  of  suit  in  the  Court  below,  and  that 
^  an  account  thereof  be  given/  The  same  thing  was  done  in  Hamil- 
ton V.  The  University  of  Gla^gow^  9th  May  1716;  in  Douglas  v* 
Dairymple's  Trustees,  29tli  Dec.  1767 ;  and  in  Ross  t;.  Macdonald, 
•6th  Jan.  1798.  More  recently,  in  the  case  of  Little  v.  Oswald  and 
others,  Idtb  April  1835,  in  a  judgment  of  reversal  from  the  Houe6 
-of  Lords,  it  is  ordered,  *  That  the  said  Court  of  Session  do  and  shall 
^  make  ejucdi  ord^rs^  and  give  such  direedaps,  relative  to  the  -  oostd 
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Jl  Idar.  1836.  <  already  paid,  or  ordered  to  be  paid,  by  any^of  the  pardes  in  this 
*  caase,  as  to  such  Court  shall  seem  meet.'  It  is  a  mistake,  there- 
fore, to  suppose  that  the  House  of  Lords,  on  a  reversal,  never  en*- 
tertains  or  decides  the  question  as  to  expenses  incurred  in  the  Court 
of  Session  prior  to  the  appeal.  These,  and  many  other  instances 
which  might  be  cited,  shew  that  the  practice  has  been  otherwise, 
from  the  Union,  down  to  the  present  day.  It  is  true,  that,  in  a 
great  proportion  of  cases  of  reversal,  there  is  no  finding  either  as  to 
expenses  in  the  Court  below,  or  as  to  the  costs  of  the  appeal ;  be- 
cause, in  general,  it  is  held,  that  the  judgment  brought  under  re- 
view is  of  itself  sufficient  evidence  that  the  party  was  not  temere 
litigans. 

With  regard  to  the  question  now  before  ns,  it  will  be  observed, 
that  there  is  a  series  of  no  less  than  seven  cases,  in  which  the  rule 
we  have  stated  has  been  laid  down  or  acted  upon, — the  claim  for 
expenses  having  been  found  incompetent,  when  the  cause  had  been 
exhausted  on  the  merits,  and  when  there  had  been  no  special  remit 
The  series  begins  with  the  case  of  Pringle,  6th  March  1799,  ia 
-which  the  point  was  fully  considered  on  a  reclaiming  petition  and 
answers,  when  *  the  Court  were  clearly  of  opinion  that  the  claim  um 
*  incompetent**  It  was  followed  by  six  others,  viz.  Geddes,  16th  Febb 
1810;  Pettigrew  Wilson,  18th  June  1818;  Reid,  18th  Nov.  1825; 
Agnew's  Executors,  24th  June  1826;  Mactavish,  12tb  Feb.  1831 ; 
.Wilson  V.  Sinclair,  12th  June  1 832. 

It  will  be  particularly  observed,  that  although  in  four  of  these 
cases  there  was  no  remit,  yet,  in  the  other  three,  there  was  an  ex* 
press  remit,  in  terms  the  same  or  more  comprehensive  than  in  the 
present  case.  In  that  of  Pringle,  the  leading  case  upon  the  sub* 
jeet,,the  House  of  Lords,  after  reversing,  and  sustaining  the  rea** 
sons  of  reduction,  ^  ordered  the  cause  to  be  remitted  back  to  the  Court 

<  of  Session^  to  proceed  accordingly.*  In  that  of  Pettigrew  Wilson, 
they  *  remitted  back  to  the  Court  of  Session  to  do  therein  as  shall 

<  be  just*   And  in  Vans  Agnew's  Executors,  it  was  ordered,  <  That 

<  the  cause  be  remitted  back  to  the  Court  of  Session  to  execate  this 

<  judgment,  and  further,  to  proceed  as  shall  be  consistent  with  this 
^judgment,  and  shall  be  just*  In  the  present  case  the  cause  is  re^ 
mitted  back,  not  to  do  as  shall  bejust^  but  simply,  *  to  proceed  there- 

<  in  as  shall  be  consistent  with  this  judgment.'  The  precedent  in 
the  case  of  Agnew's  Executors  is  exceedingly  strong;  for,  notwith* 
standing  the  remit  in  express  terms  to  proceed  as  shall  be  consistent 
with  the  judgment,  and  shall  be  just,  it  is  reported,  ^  Their  Lord* 

<  ships  were  generally  of  opinion,  that  as,  in  the  reduction,  the 

<  House  of  Lords  had  the  whole  question  before  them,  and  did  de- 
f  cide  it  out  and  outj  they  might  have  judged  of  expenses,  (in  which 
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•  this  case  differed  fipom  that  of  Maberly) ;  but  as  they  did  not  award  U  mr, 

*  them,  this  Court  was  not  warranted  in  now  doing  so  ;*  4.  ShaWf  757.    ^^ 

Let  it  be  considered  next,  whether  this  long  series  rerum  judi-  scou 
catarum  is  in  any  way  shaken  by  the  cases  cited  on  the  other  side.  ^  77"   ^ 

t  y^m      Opniion  of 

They  are  uvea  in  number  also.     Of  these,  the  first ^t?^  are.  Ma-  consulted 
berly,  llth  May  1826;  Lord  Fife,  8th  July  1826;  Speirs,  30th  •»"<>««»• 
May  1827;  Dick,  19th  Jan.  1828;  Stirling  17.  Dun,  14th  Jan. 
1831.     Now,  in  all  these  five,  the  cause  was  not  exhausted  upon 
the  merits,  but  came  back  with  ulterior  questions,  which  either 
were  actually  tried,  or  might  have  been  tried,  had  the  parties 
thought  fit;  aiid,  therefore,  they  are  all  in  conformity  with  the  rule* 
This  is  evident  with  regard  to  the  first  four,  but  it  is  equally  cer- 
tain with  regard  to  the  fifth,  Stirling. v.  Dun.     It  was  a  reduction 
of  a  lease  for  800  years,  on  an  entailed  estate,  on  three  grounds : 
lif.  Facility,  or  rather  imbecility,  and  lesion;  2^,  Grassum;  3^, 
Contravention  of  the  prohibition  to  dispone  ;  and  there  was  a  con- 
clusion in  the  summons  not  only  for  reduction,  but  also  for  violent 
profits.     Parties  were  at  issue  on  the  facts  as  to  imbecility  and 
grassum,  and  those  two  reasons  of  reduction  were  never  discussed 
at  all ;  for  the  Lord  Ordinary  reported,  and  the  Court  here,  and 
the  House  of  Lords,  decided  exclusively  on  the  third  ground, 
namely,  the  import  of  a  prohibition  to  dispone.     The  House  of 
Lords  reduced,  and  the  cause  came  back ;  but  the  conclusion  in  the 
libel  for  violent  profits  remained,  which  had  not  been  disposed  oi^' 
or  touched  upon,  either  here,  or  in  the  House  of  Lords.     That 
question  had  to  be  tried,  and  actuallt/ was  tried  and  decided^  after  thef 
remit,  upon  a  long  argument,  whether  the  defender  was  in  bontf 
fide,  or,  if  in  mala  fide,  at  what  time  his  mala  fides  commenced: 
Farther,  if  the  Court  had  been  in  favour  of  the  defender  on  those 
points,  it  would  still  have  been  competent  for  the  pursuer,  if  he 
had  thought  fit,  to  fall  back  on  the  first  two  reasons  of  reduction^ 
imbecility  and  fraud,  and  grassum ;  and  both  might  have  been  very 
material  in  the  question  of  expenses,  the  one  as  excluding  bona 
fides  altogether,  the  other  in  fixing  the  period  at  which  it  ceased. 
This,  therefore,  was  a  cause  clearly  not  exhausted :  in  point  of 
fact,  it  did  proceed  on  the  merits  after  its  return,  and  might  have 
given  rise  to  much  litigation.     It  may  be  added,  that,  in  one  of 
these  five  cases,  that  of  Lord  Fife,  the  distinction,  between  ex- 
haustion and  non-exhaustion,  was  distinctly  laid  down  on  the  Benchj 
in  the  same  terms  in  which  it  had  been,  in  the  case  of  Agnew's 
Executors,  a  short  time  before.    Lord  Alloway  says,  <  If  the  House 

*  of  Lords  decide  the  case  out  and  out,  and  do  not  give  expenses, 
^*then  I  would  not  award  them  here ;  but  if  they  do  not  so  decide 
<  the  cause,  but  remit  to  proceed  fiirther^  the  qu^on  of  expenses 

*  is  open.' 
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II  Mkn  11^.  The  twd  remaiaing  cased^  namely,  Clyne,  14th  Dec.  1681,  iand 
Torrance,  17  th  Jan.  1832,  or  rather  one  of  them,  is  in  a  somewhat 
diiferent  situation.  In  Clyne's  ease,  in  ttie  report  in  Shaw  and 
Dunlop,  it  is  stated,  ^  that  the  competency  of  the  demand  was  not 

*  disputed,'  though  tbe  Faculty  Collection  is  silent  on  that  point 
In  that  of  Torrance,  the  pursuer  reclaimed  against  tlie  Lord  Ordi-> 
nary's  interlocutor,  who  had  found  that  the  claim  was  competent, 
and  had  awarded  expenses.  But  the  reporter  says,  that  she  *.  inti*- 
^  mated  at  the  bar,  that  she  did  not  question  the  finding  as  to  the 

<  competency.'  It  was  proposed  on  the  Bench,  tliat  the  Court 
should  adhere  to  the  Lord  Ordinary's  finding,  sustaining  the  com-* 
petency ;  but  Lord  Gillies  observed,  that  the  point  of  competency 
had  not  been  argued  before  the  Court;  and  accordingly,  the  pro-» 
posal  was  given  up,  and  the  Lord  Ordinary's  interlocutor,  which 
bad  both  found  the  competency  and  awarded  expenses,  was  simply 
altered.  This  case,  tlierefore,  was  not  a  decision  on  the  cofi^e^ 
tency ;  on  the  contrary,  that  question  was  distinctly  waived. 

It  may  be  conjectured,  that  the  counsel,  both  in  tlie  case  of.CIyne 
And  that  of  Torrance,  were  induced  to  give  up  the  point  of  compe^ 
tency,  in  consequence  of  Lord  Newton's  note  in  the  latter  case^ 
which  was  issued  a  short  time  before  both  cases  came  into  the 
Inner- House.  His  Lordship  states,  that  it '  seems  to  be  established 
(  by  various  late  cases,  particularly  that  of  Stirling  v.  Dim,  14th 
^  Jan.  1831,  that  it  is  competent  to  give  expenses  prior  to  appeal^ 

<  when  the  judgment  of  the  House  of  Lords  is  silent  as  to  the  mat« 
^  ter*'  His  Lordship  had  overlooked  tbe  distinction,  that  Stirling 
V*  Dun  was  an  unexhausted  cause,  and  therefore,  in  perfect  confor* 
mity  with  the  rule,  and  with  every  one  case  that  had  been  decided 
before*  He  rests  his  opinion  chiefly,  if  not  exclusively,  on  the  cir* 
cumstance,  that  tliere  was  a  general  remit  in  the  case  befiore  him, 
ius  there  had  been  in  the  case  of  Stirling,  <  to  proceed  as  should 

*  seem  just,  and  was  consistent  with  the  judgment,'  without  observ** 
ing,  that  remits,  in  those  general  terms,  in  Pringle's  <:ase,  in  that 
of  Pettigrew  Wilson,  and  in  Agnew's  Executors,  had  been  disre- 
garded, the  cause  having  been  exhausted,  or,  as  is  elsewhere  ex- 
pressed, *  decided  out  and  out  on  the  merits.'  It  may  be  remarked 
also,  that  the  Lord  Ordinary,  in  his  note  here,  classes  the  case  of 
Stirling  with  those  of  Clyne  and  Torrance,  and  considers  it  as  op- 
posed to  the  previous  decisions  in  Mactavish  v.  Turner,  and  Wil- 
son v»  Sinclair,  when,  in  truth,  it  is  quite  consistent  with  all  the 
prior  cases,  and  concurs  with  them  in  establishing  the  rule  which 
we  have  stated. 

The  result  is,  that  out  of  fourteen  cases,  twelve  are  in  strict  ac 
^rdance  with  the  rule,  and  tbe  remaining  two  cannot  be  consider^ 
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ed  as  precedents,  beoaose  the  plea  was  expressly  abakidoned  at  the  1 1  HSur.  ISSS 

bar  in  both)  before  they  were  advised ;  and  in  one  of  them,  the    ^*^v^^ 

Court  refused  to  consider  the  question  of  competency,  on  the  ground  |^^*"*^' 

that  it  had  not  been  argued  before  them,  and  altered  the  Lord  Or-      — — 

dinary^s  interlocutor,  in  which  the  competency  had  been  sustained,  crisuiied 

It  is  believed,  that  there  ate  very  few  points  in  the  law  of  Scotland  Judges. 

which  have  been  ruled  by  so  numerous  and  so  consistent  a  series  of 

decisions. 

'   Lord  jlfoncret^.— Though  1  had  some  doubt  on  this  question, 

from  the  terms  of  the  remit,  and  the  apparently  conflicting  ded'^ 

sions,  1  am  now  entirely  satisfied  that  the  above  opiuion  is  the  right 

judgment,  and  that  there  is  really  no  case  in  which  the  decision  of 

the  Court  was  at  all  adverse  to  it,  except  that  of  Clyne,  in  which 

the  point  was  expressly  withdrawn  from  the  consideration  of  the 

Court     I  therefore  concur  in  the  opinion,  that  it  it  is  not  compel 

tent  for  the  Court,  in  this  case,  to  entertain  the  claim  of  Mr  Scot 

for  the  expenses  incurred  prior  to  the  appeal,  and  for  the  reasons 

BO  fully  stated. 

At  the  advising,  after  these  opinions  had  been  delivered,  the  Opinion  of 
IjOtA  President  and  Lords  Balgray  and  Gillies  concurred  in  the  opi^  ^"'^ 
nions  of  Lords  Medwyn  and  Corehouse. 

Lord  Mackenzie* — The  Scotch  act  1592,  c.  144,  in  substance 
orders  expenses  to  be  decided  upon,  <  and  liquidat  by  the  decreet,' 
in  every  case,  *  by  all  judges  within  thisVealm.'  That  is,  and  al« 
ways  must  have  been  interpreted  to  mean,  in  cases  where  expenses 
appear  to  the  Judge  to  be  justly  due :  to  that  extent  it  remains  in 
practice^  But  I  suppose  it  is  not  held  to  apply  to  the  House  of 
Lords,  which  does  not  pronounce  decreets,  and  is  not  within  this 
realm  of  Scotland.  But  then  the  House  of  Lords,  in  all  cases,  ex-^ 
pressly,  or  by  implication,  remits  to  this  Court  to  pronounce  decreet 
according  to  their  judgment  or  findings.  In  doing  this,  the  statute 
seems  to  apply  to  us;  but  there  obviously  arises  a  difficulty,  which^ 
in  the  greater  part  of  such  cases,  takes  away  from  us  any  safe  grounds 
for  giving  decreet  for  expenses  on  such  remits ;  that  is,  that  we  have 
nothing  left  before  us  but  the  libel  and  the  judgment  of  the  House 
of  Lords,  which  judgment  says  nothing  of  expenses.  The  view 
which  the  House  of  Lords  had  of  the  cause,  as  proceeding  on  a 
probabilis  causa  litigandi,  or  the  contrary,  we  have  no  authentic 
means  of  knowing.  Our  own  views  on  that  subject  are  of  no  re«- 
levancy.  These  were  superseded  by  the  appeal.  In  ease  of  a  re«> 
versal  this  is  obvious.  All  our  views  must  be  abandoned  as  totally 
wrong :  but  even  in  an  affirmance,  when  it  does  not  affirm  any  find«- 
ing  of  expenses,  the  House  of  Lords  may  agree  with  us  in  our  de« 
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n  Mar.  1836.  cisioD,  and  yet  not  in  our  views  of  the  case,  as  a  case  for  expenses^ 
or  the  contrary ;  and  it  is  their  views  only  that  are  to  have  effect  Wa 
cannot  apply  their  judgment  by  decerning  what  we  do  not  know 
they  judged  right.    In  general,  therefore,  it  seems  plain,  that  when 
a  case  comes  back  to  us  on  a  remit,  implied  or  express,  without  any 
finding  or  judgment  by  the  House  of  Lords  regarding  expenses, 
we  have  no  grounds  on  which  we  can  give  a  decreet  for  expenses ; 
and  accordingly  it  is,  I  think,  very  clearly  the  ordinary  practice  oi 
this  Court  not  to  give  them.     The  statement  of  cases  in  the  opi- 
nion of  Lords  Medwyn  and  Corehouse  I  think  demonstrates  that 
practice.     There  may  be  exceptions.     There  seems  to  be  an  ex- 
ception where  the  case  is  remitted  for  farther  discussion :  There 
we  have  the  case  before  us  for  our  own.  judgment,  taking  as  part  of 
it,  no  doubt,  the  judgment  of  the  House  of  Lords;  but  it  is  before 
us,  and  we  may  have  grounds  for  finding  expenses.     There  may 
perhaps  be  other  exceptions,  where  it  obviously  and  necessarily  fol- 
lows, from  the  libel  and  judgment  of  the  House  of  Lords,  that  ex- 
penses must  be  justly  due.     Put  the  case,  for  instance,  that  it  was 
provided  by  a  statute,  that  the  defender,  if  assoilzied,  should  have 
expenses;  that  we  decerned  against  this  defender,  but  the  House  of 
Lords  reversed,  saying  nothing  regarding  expenses :  I  still  think,  in 
the  decreet  applying  the  judgment,  we  should  decern  for  expenses, 
in  obedience  to  the  statute.     Again,  put  the  case,  that  a  reduction 
Ss  brought  before  us  for  forgery,  that  we  assoilzie,  but  the  House 
of  Lords  reverse  our  judgment,  and  find  the  writing  to  be  forged 
by  the  defender,  and  remit  the  case  to  us,  to  proceed  as  shall  be 
consistent  with  that  judgment,  not  saying  any  thing  regarding  ex- 
penses.    Perhaps  we  might  find  expenses,  because  the  justice  of 
«uch  a  finding  necessarily  follows  on  the  libel  and  judgment. ,    Pos- 
sibly we  might  da  so  on  a  tacit  remit  in  such  a  case,  under  the 
authority  of  the  Scotch  statute  requiring  expenses,  where  justly 
due,  to  be  liquidat  in  the  decreet.     But  in  ordinary  cases,  the  rule 
seems  to  me  pretty  clear,  both  in  reason  and  in  practice ;  and  the  pre- 
sent is  an  ordinary  case.    There  is  a  reversal  of  our  judgment,  and  a 
general  remit  to  proceed  as  shall  be  consistent  with  that  judgment ; 
but  nothing  is  said  by  the  House  of  Lords  as  to  expenses.    How  then 
*can  we  find  expenses  ?  We  know  nothing  of  the  views  that  Honour- 
able House  had  of  the  case,  except  by  their  judgment.     Our  own 
views  are  out  of  the  question.    Can  we  then  say,  tliat  the  judgment 
of  the  House  of  Lords  necessarily  implies  that  expenses  ought  to  be 
decerned  for?  I  think  not.  '  It  is  a  decision  on  a  point  of  law,  im- 
plying no  blaine  in  the  unsuccessful  party.     The  Lord  Ordinary 
notices,  that  it  is  a  point  of  competency.    But  can  there  not  be  a 
probabilis  causa  litigandi^  on  a  point  of  competency  ?   May  there 
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tiOt  be  the  most  blameless  and  unavoidable  Iitig;ation'on  sucK  points  ?  11  Mar.  I6d<5i 
I  cannot  admit  that  to  be  a  decisive  observation.     I  see  no  othelr  ^^^^^'^^"'^^^ 
ground  stated,  and  therefore  think,  that  in  this  case  we  ought  not  s<^t. 
to  decern  for  expenses.  ^  7T"   . 

*  11  ti»i»i  ^i»     Opinion  of 

Buiherfurd,  for  the  appellant,  stated,  that  if  the  votes  of  their  court. 
Lordships  of  the  First  Division  were  to  be  reckoned,  the  majority 
of  the  Consulted  Judges  would  be  then  throwh  into  a  minority  of 
one,  and  suggested,  that  the  votes  of  the  majority  of  the  Consulted 
Judges  only,  not  those  of  the  whole  Court,  must,  under  the  terms 
of  the  statute,  6.  Geo.  IV.  c.  120,  rule  the  decision. 

The  Courts  however,  were  of  opinion,  that  the  intention  of  the 
statute  was  to  obtain  the  decision  of  the  whole  Court,  and  that  in 
many  cases  that  interpretation  had  been  already  acted  upon,  by  de- 
ciding in  conformity  with  the  opinion  of  the  majority  of  the  whole 
Court 

The  Court  accordingly  recalled  the  finding  of  the  Lord  Ordinary  Judgment. 
as  to  expenses. 

Lord  Ordinary,  Jeffrey,       Act  Dean  ofFac,  ^ Hope,  J  Tkomsoiu       Alt.  Buiheifurd, 
aandford.        Alex,  Scot,  W.  S.  and  James  WCook^  W.  S.  Agents.         &  Clerk; 

C.  R- 


SECOND  DIVISION. 

No.  CXXL  nth  March  1836. 

ADAM  GIBSON,  Teacher  of  Latin  and  other  Languages 

IN  THE  ROTAL  AcADEMT  07  TaIN| 

affainst 
DIRECTORS  OF  SAID  ACADEMY. 

Schoolmaster,  (Right  to  dismiss). — This  was  a  circumstantial 
casCi  as  to  the  right  of  the  Directors  of  the  Tain  Academyi  establish- 
ed by  charter,  to  dismiss  a  teacher.  Mr  Gibson,  (the  teacher,) 
having  suspended  a  resolution  of  the  Directors  removing  him  from 
his  situation,  the  Lords  Ordinary  refused  the  suspension ;  the  last 
Lord  Ordinary  (Cockburn)  expressing,  in  a  note,  an  opinion,  that 
*  the  respondents  had  power  to  terminate  their  connection  with  the 
^  suspender,  and  that  they  exercised  this  power  regularly.' 

The  suspender  having  reclaimed,  James  MoncreiffwBS  fully  heard 
against  the  interlocutor,  and  the  Dean  of  Faculty  in  support  of  it ; 
and  the  Court  remitted  to  the  Lord  Ordinary  to  pass  the  bill,  with- 

2r 
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U'Mar.  leaa  put  prejudice  to  the  Directors  proceeding  by  any  eompettet  fem 

^^V^''    iinder  the  charter. 
m^njo£         ^^^  *^^  ^^  ^^^^  ^'  I>^»da8,  of  the  Inverness  Academy,  74 
Tain  Academy.  July  1815  *,  was  referred  to  in  the  pleadings.    (See  also  as  to  tkuH 


*  Court  op  Session,  Second  Division. 
Adam  ▼.  Direciori  of  Invemett  Acadetny^  7th  Jtdy  1815* 

Lwd  St^ferttotu-^I  have  no  difficulty  at  ail.  By  the  charter  of  erection^  the 
Directors  are  eispowered  to  appoint  salaries  for  the  masters,  to  dismiss  any  of 
them  on  proper  grounds,  and  to  elect  others  in  their  room.  The  question  there- 
fore is,  whether  they  had  proper  grounds  here?  No  doubt,  they  have  set  up  a 
preliminary  ground,  which  seems  to  be  very  extraordinary.  They  say,  that  though 
they  are  entitled  by  the  charter  to  elect  teachers,  and  to  turn  them  out  on  proper 
grounds^  they  have  taken  upon  themselves  to  elect  the  office  during  pleasure. 
I  see  no  evidence  that  they  told  Mr  Adam  that  he  was  to  be  elected  during  plea- 
sure ;  and  even  if  they  did  so,  I  am  clearly  of  opinion  that  it  was  not  legal.  I 
have  no  idea,  that  they  can  take  it  upon  them  to  elect  any  teachers  to  the  Aca- 
demy during  their  own  pleasure.  They  say  they  can  make  bye-laws,  and  so  they 
can ;  but  I  deny  that  they  can  make  any  bye-law  in  contradiction  to  the  powert 
under  which  they  themselves  were  incorporated ;  and  farther,  I  conceive  that 
such  an  election  would  be  contra  bonos  mores.  I  conceive  it  most  important  that 
persons  charged  with  the  education  of  youth  should  not  bold  their  office  subject 
to  the  pleasure  or  the  caprice  of  any  body  of  men  whatever.  This  has  often  been 
setlledy'but  more  particularly  in  the  case  of  Duffv.'Grant  of  Monyrousk ; — a  case 
which  is  not  taken  notice  of  by  either  of  the  parties.  Duff  did  not  hold  his  ap- 
pointment in  consequence  of  any  special  minute  of  election,  but  he  succeeded  to 
a  person  who  had  acknowledged,  by  a  writing  under  his  hand,  that  beheld  the 
situation  during  pleasure;  and  it  was  maintained  that  Duff  just  came  into  the 
situation,  and  under  the  same  conditions  as  his  predecessor ;  and  I  believe  it  was 
the  unanimous  opinion  of  the  Bench,  that  such  an  election  was  a  pactum  illici- 
tum ;  that  it  was  a  thing  that  no  court  of  law  could  sanction.    . 

Having  got  rid  of  this  question,  the  other  question  remain^  open.  What  are 
the  grounds  on  which  they  have  dismissed  him  ?  Now,  my  Lords,  really,  after 
reading  these' papers  wittt  aU  the  atfentbn  in  my  power,  I  cannot  find  any  taor 
gible  ground  on  which  I  can  lay  my  hands.  He  did  right  in  bringing  what  the 
other  gentlemen  hkd  done  under  the  notice  of  the  Directors.  It  was  the  incum- 
bent duty  of  the  Rector  to  do  so.  No  doubt  the  Directors  did  not  seem  to  think 
that  the  conduct  of  the  gentlemen  who  had  been  complained  of  was  of  a  nature 
to  call  for  their  interference ;  but,  after  all,  that  was  only  the  opinion  of  a  majo- 
rity of  the  Directors,  • 

I.  don't  see  that  there  was  any  proper  ground  for  dismissing  the  suspender, 
from  what  may  be  considered  as  his  freehold,  which^^  in  terms  of  the  charter,  he 
was  entitled  to  hold  ad  vitam  aut  culpam. 

Another  thing  is,  that  he  had  made  a  statement  which  three  of  the  Directors 
did  not  recollect  Is  that  to  be  held  as  a  ground  for  dismissal  from  his  office  ? 
Certainly  not. 

Lord  Meadowbank.^-l  entirely  concur  with  my  brother.  I  see  nothing  stated 
In  these  papers  at  all  like  an  argument,  excepting  the  extravagant  one,  that  the 
Court  has  'no  jurisdiction.  It  occupies,  with  some  shew  of  argument,  a  great 
part  of  the  Directors'  pleading.  You  cannot  find  out  from  their  statements  what 
this  person  did  amiss  ;  and  then,  because  he  did  something  which  they  do  not  ex* 
pVin,  thej'  took  the  opportunity  of  dismissing  him  without  accusation,  and  with- 
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esse,  iupra^  p.  161,  this  voL)    Lord  Qleidee  stated,  tbat  that  case  H  Mar.  1896. 
plainly  proceeded  upon  no  good  ground  for  dismissal  being  assigned.     ^**v^^ 

Gibson  ti. 
Directors  of 
Lords  Ordinary,  Balgratf  md  CoMum.  AcL  Sol,-G€n*  (Cuninghamet)  and  Jo.  Tain  Academy. 

Moncre{ff.         Air.  Dean  iff  Fac,  (ffope,)  and  Buchanan.  Mneoi  Afac^ean, 

W.  S.  and  Hugh  Macqueen,  W.  S.  Agents.         T.  Clerk. 

R. 


out  trial.  It  is  the  strangest  species  of  justice  this,  that  is  held  up  to  the  Court, 
as  a  thing  too  sacred  to  interfere  with,  and  that  you  are  to  bow  to  these  wise 
gentlemen,  who  act  with  so  much  temper,  and  so  much  moderation.  It  is  a  ques- 
tion that  is  ridiculous,  in  the  way  in  which  it  comes  before  the  Court ;  but  it  is 
monstrously  serious  to  the  country.  Mr  Adam  appears  to  be  an  able  teacher, 
and  a  most  respectable  man.  It  is  of  great  consequence  that  respectable  persons 
should  be  employed  in  the  education  of  youth ;  and  I  am  sure  that  no  person  of 
respectability  would  accept  of  it  on  such  terms  as  are  here  contended  for.  It  has 
always  been  a  matter  of  regret  to  me,  that  the  ultimate  reward  of  schoolmasters 
was  so  small  in  this  country.  They  have  no  scale  as  they  have  in  England,  where 
they  rise  to  the  first  situations  in  the  state.  The  Bench  of  Bishops  is  filled  with 
them.  (Yes,  My  Lord,  said  Mr  Cranstoun,  and  even  the  House  of  Peers.)  We 
have  but  a  very  scanty  opportunity  of  giving  them  any  reward;  but  we  at  least 
have  the  common  law  of  Scotland,  giving  them  independence  and  protection  from 
the  caprice  of  any  set  of  men.  I  concur  completely  with  my  brother,  that  it  is 
contra  bonos  mores  to  appoint  a  man  to  a  school,  during  the  pleasure  of  any  set 
of  gentlemen.  It  is  using  him  like  a  shoe- black,  whose  situation  depends  upon 
the  will  of  a  gentleman ;  and  worse  than  a  shoe-black,  for  it  leaves  him  to  the 
disposal  of  a  numerous  open  body,  who  always  to  a  proverb  have  no  conscience. 

Lord  Bannati/ne,^^TW\$  is  one  of  the  most  important  cases  that  ever  came  un- 
der the  consideration  of  the  Court.  No  body  of  men  in  the  kingdom  are  better 
entitled  to  protection  than  those  who  are  employed  in  the  education  of  youth. 
It  mM  a  jnst  remark,  tbat  the  .-Dfoviston  made  for  them  was  extremely  scanty, 
and  that  they  really  have  linie  or  no  reward  but  protection  from  the  law.  The 
case  before  us  is  no  doubt  said  to. stand  in  a  different  situation  from  a  parish  school, 
at  least  it  apparently  does  so :  it  rests  entirely  upon  a  charter;  and  we  are  told 
that  we  are  to  judge  of  tbe^power  of  the  Directors,  not  by  the  Jaw  of  the  land, 
but  by  the  tenor  and  contents  of  their  own  charter.  But  in  reality  this  institu- 
tion is  the  parochial  school,  at  the  same  time  that  it  is  the  academy,  9nd  thus  has 
the  protection  both  of  the  common  law  and  of  the  charter.  We  all  know  what 
the  common  law  is,  and  tbat  schoolmasters  hold  their  situations  ad  vitaro  aut  cul- 
pam.  They  cannot  make  a  bargain  under  it  that  will  deprive  them  of  their  right. 
Then  the  charter  leaves  a  power  of  renrvfering  upon  proper  cause,  but  on  proper 
cause  only,  and  I  need  not  say  one  word  as  to  whether  this  was  a  proper  cause  or 
not.  There  is  a  long  appendix  annexed  to  this  memorial ;  and  I  am  sure  of  one 
thing,  that  if  there  was  a  proper  cause  for  dismissing  the  rector,  there  would  have 
been  a  proper  cause  for  dismissing  the  others  also.    But  there  was  not. 

Lord  Jutiice'Cierk, — My  Lords,  there  can  be  no  doubt  that  the  Directors  are 
entitled  to  dismiss  on  proper  grounds,  and  on  proper  grounds  only ; .  but  what  are 
their  grounds  in  this  case  ?  for  I  can  see  none  in  their  memorial ;  and  no  bye-law, 
which  is  cr)ntrary  to  the  charter,  or  to  the  law  of  the  land,  is  binding.  I  am  there- 
fore clear  for  passing  this  bill. 

Lord  Gienlee  of  the  same  opinion. 

The  Court  unanimously  passed  the  bill. 
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No.  CXXII.  Uth  May  1886. 

The  earl  of  DUNDONALD 

against 

BOYES'  TRUSTEES. 

Prescription,  (Negative). — Tlie  right  to  reduce  a  decree^arhitral^ 
affecting  a  claim  to  heritable  property^  and  which  had  remained  un^ 
challenged  far  forty  years, — lield  to  have  been  bit  by  the  operatien 
of  the  negative  prescription. 

NarratiTe.  Captain  James  Gilchrist  of  Annfield  bad  two  daughters,  Grizel, 
afterwards  Mrs  Boyes,  from  whooi  the  constituents  of  the  defenders 
are  descended,  and  Ann,  afterwards  Countess  of  Dundonald,  the 
mother  of  the  pursuer.  In  July  1770,  while  both  his  daughters  were 
still  unmarried,  Captain  Gilchrist  executed  a  settlement  of  his  whole 
estates,  the  ultimate  destination  under  which  was  in  favour  of  tb^ 
said  Grizel  and  Ann  Gilchrist,  equally,  share  and  share  alike,  and 
the  heirs  of  their  bodies  respectively,  reserving  power  to  himself  to 
revoke,  alter  oi^  innovate  at  pleasure,  but  declaring,  *  that  any  revo- 
'  cation  shall  not  be  inferred  by  any  implications  or  construction^, 
<  but  only  by  an  express  writing  under  my  hand.'  In  1774,  the 
youngest  daughter,  Ann,  married  the  pursuer's  father,  the  late  Earl 
of  Dundonald,  then  Lord  Cochrane;  and  the  defenders  alleged, 
that  Captain  Gilchrist,  in  the  marriage-contract,  revoked,  in  so  far, 
the  above-mentioned  trust-settlement,  by  declaring,  that,  at  his 
death,  Grizel  Gilchrist,  hb  eldest  daughter,  besides  and  over  and 
above  the  other  half  of  the  foresaid  lands  and  other  subjects  which 
he  intended  to  Settle  upon  her,  should  be  entitled  to  a  prsecipuum 
in  terms  of  law,  in  the  event  that  he. should  make  no  deed  to  the 
contrary  thereof.  No  infeftment  could  pass  upon  this  contract,  as 
it  had  neither  procuratory  nor  precept.  Tlie  contract  itself  was 
not  produced,  and  the  pursuer  denied  that  it  ever  existed. 

In  1777,  Captain  Gilchrist  executed  a  bond  of  provision  in  fa- 
vour of  Mrs  Gilchrist,  his  wife,  by  which  he  gave  her  a  liferent  of 
the  subjects  claimed  as  a  prsecipuum  by  the  eldest  daughter,  cou»- 
sisting  of  the  house,  offices,  and  garden,  at  Annfield,  with  a  certain 
portion  of  ground.  Upon  this  bond  Mrs  Gilchrist  was  infeft  on 
23d  October  1777,  and  under  this  title  she  possessed  these  sub- 
jects in  liferent,  till  her  death,  in  1803. 
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Captain  Gilchrist  died  in  June  1777.     In  December  following,  19  May  188^ 
his  eldest  daughter,  Grizel,  married  John  Boyes  of  Wellball,  the  E^^lTofDun- 
ancestor  of  the  parties,  of  whom  the  defenders  are  the  trustees.   On  donaid  v, 
29th  and  30th  September  1778,  Mrs  Boyes  obtained  a  precept  of  ^"^^  '^^^ 
clare  constat  from  the  superior,  to  infeft  her  as  *  eldest  daughter)      

*  and  one  of  the  two  heirs-portioners  of  Captain  Gilchrist,'  and  N*™**^*- 
nearest  and  lawful  heir  to  him,  in  the  one  just  and  equal  half  of 

his  heritable  subjects.  The  infeftment,  which  was  taken  the  ne^l 
day,  was  limited  to  the  '  one  just  and  equal  half  of  the  lands,  teinda 

<  and  other  subjects  above  mentioned.' 

In  1778»  a  proposal  was  made  of  a  general  submission,  between 
Mr  Boyes  and  Lord  Cochrane,  of  all  matters  relative  to  Captain 
Gilchrist's  affiiirs,  wherein  Lady  Dundonald  and  her  sister  were  con- 
cerned. However,  in  the  end,  a  limited  submission  was  made  to 
Mr  Adam  Holland,  advocate,  <  as  sole  arbiter,  mutually  chosen  by 

*  the  foresaid  parties,  for  ascertaining  the  extent  of  the  prsBcipuum 

*  of  the  said  Mrs  Grisel  Gilchrist,  as  the  eldest  beir-portioner  of  the 

*  said  Captain  Gilchrist,  her  father,  and  all  questions  betwixt  the  said 

*  parties  respecting  the  time  from  which  the  said  prsecipuum  is  to 

*  commence,  and  all  objections  competent  to  the  said  Ann,  Countess 

*  of  Dundonald,  to  the  extent  of  the  said  preedpuum,  and  the  time 
'  the  same  is  to  commence/  In  April  1780,  Mr  Holland  pronounced 
a  deeree^arbitral,  bearing,  that  *  having  heard  parties  and  their  doers!^ 

<  and  being  on  the  whole  matter  fully  and  ripely  advised,  and  bavt 

*  ing  God  and  a  good  conscience  before  his  eyes,  he  found  that  Mrs 

*  Boyes  had  a  right,  as  a  preecipuum,  to  the  house  and  offices  of 

*  Annfield  and  pertinents,  and  also  to  certain  pieces  of  ground 

*  therein  described;'  and  the  decree  farther  declares,  <  These  subi- 
^  jects  I  adjudge  to  the  said  Mrs  Grizel  Gilchrist,  and  declare  it 

<  to  be  her  sole  and  exclusive  property,  in  full  of  her>  claim  for  a 
^  prsecipuum,  as  the.  eldest  daughter  and  heir-portioner  of  the  de^ 

*  ceased  Captain  Gilchrist ;  and  further,  I  find  that  the  said  Mrs 

<  Grisel  Gilchrist  had  right  to  the  fee  of  the  above  subjects  from 
^  the  death  of  her  father,  but  that  the  same  is  burdened  with  the 

<  liferent  of  the  said  Mrs  Ann  Robertsbn,  her  mother,  without  any 

*  claim  to  her,  or.to  Mr  Boyes,  her  husband,  against  Ann,  Countess 

*  of  Dundonald,  or  her  husband,  the  Earl  of  Dundonald,  on  acoountf 

*  of  the  subjects  being  burdened  with  the  said  liferent.' 

Posisession  by  the  parties  followed  on  this  decree.  Lady  Dun^ 
donaid  possessed  her  share  of  the  estate  till  Idth  November  1784^ 
when  she  died,  leaving  a  son,  the  present  pursuer,  about  nine  years 
old.  Mrs  Boyes  in  like  manner  possessed  her  share  of  the  success 
sion ;  and  on  the  death  of  her  mother,  in  1803,  she  entered  also  into 
possession  of  the  prsecipuum  awarded  to  her  by  Mr  Holland.     In 

2s2 
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12  May  1836.  1785,  Mrs  Boyes  disponed  her  share  of  the  estate,  incloding  the 

^"^^V^^    prseoipuam  subjects,  to  Mr  Buchanan,  who  reconveyed  the  whole  to 

fo*nlld^^"""  ^^  ^®y^®  in  1 786 ;  and  his  son,  Mr  John  Boyes,  for  whom  the  de- 

Boyes'  Trus-  fenders  are  trustees,  took  infeftment  on  this  reconveyance  in  ldl8» 

*^^ In  1786,  a  brieve  of  division  was  taken  out  by  Mrs  Boyes, 

Narrati?e.  wbich  narrated  Mr  Holland's  decree,  and  comprehended  the  prse- 
cipuum  subjects.  The  process  fell  asleep  until  May  1828,  when 
it  was  wakened,  and  Mr  Strachan,  as  agent  for  the  pursuer,  lodged 
a  claim,  in  which  he  excepted  the  subjects  adjudged  to  Mrs  Boyes 
as  a  prsecipuum.  The  process  terminated  by  a  decree  of  division  in 
1830,  dividing  Captain  Gilchrist's  heritable  estate,  exclusive  of  the 
prsecipuum  subjects,  equally  between  the  defenders^  as  in  right  of 
Mrs  Boyes,  and  the  pursuer,  as  the  representative  of  his  mother, 
in  right  of  whom  he  had  expede  a  general  service,  as  one  of  the 
heirs-portioners  of  Captain  Gilchrist,  and  on  this  had  obtained  a 
precept  of  clare  constat,  on  which  he  was  infeft 

On  8tb  August  1833,  the  pursuer  made  up  a  new  title,  by  serving 
himself,  before  the  Bailies  of  the  Canongate,  as  the  eldest  son  and 
nearest  and  lawful  heir  of  line,  and  also  nearest  and  lawful  heir  of 
provision  to  his  mother,  the  late  Countess  of  Dundonald ;  and  in 
virtue  of  the  retour  of  this  service,  the  pursuer  was  again  infeft  and 
seised  in  all  and  whole  the  one  just  and  equal  half  pro  indiviso  of 
Captain  Gilchrist's  lands,  conform  to  instrument  of  sasine  in  hia 
favour,  proceeding  on  the  settlement  of  1770. 

Upon  this  title  the  pursuer  raised  the  present  action,  in  which 
he  called  for  a  reduction  of  the  submission  and  decree-arbitral  of  Mr 
Holland,  on  the  ground  of  fraud  and  circumvention  on  the  part  of 
Mr  and  Mrs  Boyes,  and  that  it  was  entered  into  by  Lord  and  Lady 
Dundonald  in  ignorance  of  their  just  rights,  and  that  it  was  un- 
just, in  so  far  as  parties  were  not  heard,  and  ultra  vires,  in  so  far  as 
it  adjudged  the  prsecipuum  to  Mrs  Boyes.  2</,  Of  the  decree  of 
division,  orf  the  ground,  that  the  whole  proceedings  were  founded 
on  fraud  and  error;  and  concluding  to  have  it  declared,  that  in  vir- 
tue of  Captain  Gilchrist's  settlement,  his  eldest  daughter  had  no 
right  to  any  prsecipuum,  aitd  that  the  pursuer,  as  in  right  of  his 
younger  daughter,  had  a  right  pro  indiviso  to  a  just  and  equal 
half  of  all  the  property  contained  in  that  settlement,  including  the 
bouse  and  offices  of  Annfield,  claimed  as  prsecipuum  by  the  de- 
fenders, and  that  the  defenders  should  hold  count  and  reckoning  for 
the  half  of  the  rents,  from  21st  P^bruary  1803,  when  Mrs  Gilchrbt 
died.  The  Lord  Ordinary  ordered  cases  for  the  parties,  and  made 
therewith  to  the  CourL 


The  pursuer  pleaded — That,  in  virtue  of  Captain  Gilchrist's 
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settlement,  they  were  entitled  to  a  half  of  the  whole  of  his  property,  18  May  1886. 
incloding  a  half  of  the  part  now  claimed  as  a  prsecipaum  by  the  de-     ^^^V^ 
fenders,  in  as  much  as  the  marriage-contract,  containing  a  pretended  ^^^^J^  ^    '^ 
revocation,  was  not  produced;  and,  even  if  it  had,  the  clauses  Boyea* Tms- 
founded  on  would  not  have  been  an  effectual  revocation ;  and  also  in  *^"' 
respect  that  their  right  under  that  settlement  was  not  extinguished  Punu«r's 
by  the  decree-arbitral,  as  in  that  submission  there  was  no  question     ^"^ 
referred  as  to  the  right  of  prsecipuum,  but  only  as  to  its  extisnt. 
But  even  supposing  that  Lady  Dundonald   had  submitted  the 
question  of  right,  under  a  belief  that  her  elder  sister  had  a  claim  to 
a  prsecipuum,  it  only  shewed  that  Lady  Dundonald  was  not  aware 
of  her  rights  under  the  settlement,  and  was  such  an  error  in  sub* 
stantiaiibus,  as,  even  without  fraud,  would  have  vitiated  the  contract. 
Besides,  as  Mrs  Boyes  withheld  all  information  regarding  the  deed 
from  Lady  Dundonald,  and  led  her  to  enter  into  the  submission  as  if 
no  such  deed  had  existed,  in  these  circumstances  the  decree  would 
have  been  reducible  on  the  ground  of  fraud.     Further,  at  the  date 
of  the  submission,  Lady  Dundonald  was  not  the  right  party  to  have 
entered  into  it,  the  feudal  right  being  in  hsereditate  descente  of 
Captain  Gilchrist,  and  the  personal  right  being  vested  in  Mrs  Gil- 
christ as  the  primary  disponee  under  the  trust  settlement. 

The  defenders  cannot  plead  the  positive  prescription  of  the  sub- 
jects in  question,  because  the  title  of  Mrs  Boyes  having  been  ex- 
pressly limited  to  one  just  and  equal  pro  indiviso  half  of  the  de- 
funct's property,  could  therefore  never  be  a  title  for  prescribing 
any  part  whatever  of  the  other  pro  indiviso  half.  Neither  could 
the  decree-arbitral  be  of  any  use  as  a  title  of  prescription,  as  it  did 
not  and  could  not  contain  any  warrant  for  infeftment  in  favour  of 
Mrs  Boyes,'and  never  was  followed  by  an  infeftment  in  her  favour. 
Even  had  it  been  perfectly  valid,  as  a  decree  on  the  question  of 
right,  it  would  merely  have  conferred  upon  Mr  Boyes  a  jus  actionis 
to  sue  Lady  Dundonald  to  convey  her  half  x>f  the  subjects  claimed 
as  a  prsecipuum.  The  term  of  prescription  has  not  run,  for,  as  the 
pursuer  was  in  minority  in  1790,  only  about  thirty-seven  years  had 
elapsed  previous  to  the  institution  of  this  action.  Besides,  as  Mrs 
Gilchrist,  the  liferentrix,  who  possessed  till  1803,  held  the  subjects 
in  trust  for  her  daughter,  Lady  Dundonald  and  the  pursuer,  they 
must  therefore  be  held  to  have  been  in  civil  possession  through  the 
liferentrix  until  her  death,  which  excludes  that  of  the  defenders  and 
their  authors ;  hence  only  thirty  years  have  elapsed,  and  therefore 
the  positive  prescription  cannot  be  pleaded. 

But  neither  can  the  defenders  plead  the  negative  prescription, 
because,  according,  to  Mr  Erskine,  iiL  7.  8,  that  cannot  be  plead- 
ed even  by  a  person  who  has  a  title  proper  to  be  the  founda<« 
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18  May  183G.  tion  of  the  positive  prescription,  if  it  be  nQt  actnally  established 
^'•V^^    in  him  by  that  prescription.     The  challenge  of  the  decree-arbitral 
donaldo.    ^  Cannot   be  excluded  by  the  negative  prescription;   because  the 
Boyes'  Tras^   effect  of  Captain  Gilchrist's  settlement  was  to  afford  to  his  younger 
daughter  an  effectual  defence  or  exception  against  any  claim  which 
the  elder  heir-portioner  might  make  to  any  part  of  the  subjects 
as  a  prGBcipuum ;  and  this  being  the  case,  the  right  to  state  that 
defence  could  never  prescribe  at  all;  JSr^A.  iii.  7«  11.     The  case 
of  Paul  against  Reid,  cited  by  the  defenders,  is  not  a  case  in 
point     That  action  was  instituted  by  the  heir  of  a  reversion  of  a 
wadset    Now,  the  statute  1617  extended  the  negative  prescription 
expressly  to  reversions,  and  it  was  there  pleaded,  not  that  the  right 
in  the  reversion  was  extinguished  by  prescription  of  any  kind,  but 
that  this  right  was  validly  transferred  to  the  respondent  by  the  ad- 
judication, decree  of  expiry  of  the  legal,  charters  of  adjudication, 
&c. ;  but  in  the  present  case,  the  right  of  Lady  Dundonald,  as  her 
fEtther's  disponee,  neither  was  transferred  to  Mr  Boyes  or  his  succes- 
aors,  nor  was  reduced  to  a  mere  reversion,  but  all  along  remained  an 
absolute  though  personal  jus  domihii,  and  was  either  vested  in  the 
person  of  Lady  Dundonald  herself,  or  in  her  heereditas  jacens ; 
hence  she  cannot  be  precluded  by  the  negative  prescription,  since 
the  party  stating  that  plea  is  not  in  a  situation  to  found  upon  the 
positive.    Moreover,  the  period  of  the  negative  prescription  has  not 
elapsed,  as  it  could  not  commence  until  Mr  Gilchrist's  death  in  180d» 
as,  until  that  event,  the  exception  of  non  valens  agere  applies  in 
favour  of  the  pursuer,  as  in  fact  he  had  no  immediate  interest  in 
the  circumstances  to  try  the  question  ;  so  that  his  forbearance  can- 
hot  be  imputed  to  negligence,  but  to  this,  that  the  action  would 
have  been  fruitless;  Ersk.  iii.  7.  37;  Stair,  ii.  12.  27;  Brown  9. 
Hepburn,  5th  Feb.  1680,  Mor.  11,209;  Elliott;.  Aitchison,  18th 
Feb.  1724;  Scott,  21st  Dec.  1756,  Brawn's  Supp.  v.  854. 


DcfeDders' 
Pleas. 


The  defenders  pleaded — The  infeftment  in  favour  of  Mrs  Boyes 
in  1778,  as  eldest  heir-portioher  of  her  father.  Captain  Gilchrist, 
clothed  her  with  that  character  and  all  its  feudal  privileges ; 
and  having  possessed  under  it  for  more  than  a  period  of  forty 
years,  during  all  which  there  was  a  party  valeris  agere  in  a  chal- 
lenge of  the  title,  it  must  be  held  that  prescription  has  tun  in 
lavour  of  that  title.  Lady  Dundonald  sutvived  till  13th  Novem* 
ber  1784,  being  six  years  and  one  month  after  the  date  of  Mrs 
Boyes'  infeftment;  the  pursuer  attained  majority  on  14th  Decem- 
ber 1796,  while  the  present  action  was  not  raised  till  31st  August 
1833;  and  adding  the  intermediate  period  of  thirty »six  years  and 
eight  months  to  the  time  that  Lady  Dundonald  survived  the  date 
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tif  Mn  Boyes*  iofeftment,  tbe  result  gires  forty«two  years  and  nine  18  May  I83a 
months.     So  soon,  therefore,  as  the  character  of  eldest  faeir-por*  v^^g^^* 
tioner  wis  feudally  in  her  person,  by  the  sasine  of  1778,  her  right  donald  v. 
to  a  pr»cipuum  was  established  and  complete ;  Ersk.  iii.  8.  13.  ^^'  ^'"^ 

This  was  a  good  title  on  which  to  prescribe  tbe  prsecipuum  sub*       

jects ;  and  as  the  liferent  of  her  mother  was  a  mere  burden  upon  ^^^'^'^^i^" 
that  right,  she,  during  the  subsistence  of  the  liferent,  must  be  held 
still  to  ha?e  possessed  the  subjects  as  fiar. 

But  the  defenders'  title  is  also  fortified  by  the  negative  prescript 
tion,  by  which  the  pursuer  is  barred  from  challenging  the  submis* 
tion  and  deoreet-arbitral,  for  the  date  of  the  decree  is  6th  April 
1780,  and  Lady  Dundonald  survived  four  years  and  seven  months 
from  that  date,  which  being  added  to  the  thirty-six  years  and  eight 
months  which  have  been  already  shewn  to  have  elapsed  between  the 
date  of  the  pursuer's  majority  and  the  raising  of  the  present  action, 
gives  a  period  of  forty-one  years  and  three  months,  during  which 
there  were  parties  valentes  agere.     It  is  to  be  observed,  that  the 
defenders  do  not  plead  tbe  negative  prescription  against  a  right  of 
property,  but  against  a  right  of  action.     They  do  not  argue  that 
any  right  Lady  Dundonald  and  the  pursuer  may  ever  have  had  in 
the  praMnpuum  subjects  has  been  cut  off  by  the  operation  of  the 
negative  prescription,  but  that  these  subjects  were  validly  trans* 
ferred,  by  Mrs  Boyes'  sasine  in  1778,  and  Mr  Holland's  decree  in 
1780,  and  that  the  right  to  challenge  the  last  of  these  writs  has 
fidien  by  the  negative  prescription.     The  negative  prescription  is 
thus  used  to  extinguish  not  a  right  of  property  but  a  right  of  ac- 
tion; and  the  statute  1617,  extending  this  prescription  to  certain 
specified  actions,  <  and  to  all  others  whatsoever,'  introduces  no  ge- 
neral exception  of  actions  involving  in  their  ultimate  results  rights 
or  questions  of  real  property.    Accordingly,  in  the  folioMring  de- 
cisions, it  was  found  that  a  right  of  action  to  set  aside  a  title  to  real 
property  was  lost  by  the  negative  prescription ;  Younger  v.  John- 
stons, Nov.  28.  1665;  Murray  t;.  Irving,  18th  Mar.  1707,  Mor. 
10,721;  Grahame  v.  Douglas,  Mor.  1167;  Paul  v.  Reid,  18th 
Feb.  1814,  JP.  C.      It  cannot  be  said  that  the  defender  has  merely 
a  jus  actionis  to  compel  her  co-heir  portioner  to  convey  to  her  the 
other  half  of  the  subjects  of  the  prsecipuum,  the  defence  against 
which  can  never  prescribe.     Her  infeftment,  as  eldest  heir-por- 
tioner,  carried  right  to  a  prseeipuum,  and  her  title  to  the  particular 
subjects  in  question  was  completed  by  the  decree,  which  adjudges 
them  to  Mrs  Boyes  as  her  exclusive  property,  and  did  not  require 
any  additional  conveyance  from  tlie  pursuer.     But,  even  assum- 
ing  that  the  decree-arbitral  gave  a  mere  personal  jus  actionis  to  de- 
mand a  conveyance  to  the  prsecipuum  subjects,  it  cannot  be  said  that 
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12  May  I838i  this  COD  be  pleaded  by  the  pursuer,  for  the  purpose  for  which  it  is  now 
^"'^N^*^    made  use  of,  viz,  to  take  the  rierht  of  a  subject  from  one  person 

farl  of  T)un»  o  a  r 

don'aid  v.     '  ^"^  ^^  establish  it  in  that  of  the  excipient;  for  Mr  Erskine  states 
Boyes*  Trus-   that  the  rule,  that  the  operation  of  the  negative  prescription  does 

not  apply  <  to  exceptions  or  defences  competent  to  a  defender  for 

Defenders*  <  eliding  any  action,'  refers  only  to  such  exceptions  as  exempt  a 
party  from  a  demand,  not  to  such  as  have  for  their  object  to  esta« 
blish  a  right  in  the  person  of  the  excipient,  by  taking  it  from  an« 
other.  The  plea,  that  Mrs  Gilchrist's  liferent  prevented  the  ne- 
cessity of  interruption  on  his  part,  is  of  no  avail,  because,  as  Mrs 
Boyes  had  a  jus  in  re  in  the  subjects,  the  pursuer  cannot  assign  any 
just  cans*  ef  forbearance* 

As  the  decree-arbitral  finds  that  the  share  of  Mrs  Boyes  was 
to  be  burdened  with  the  liferent  of  her  mother,  without  any  claim 
of  relief  against  the  Countess  of  Dundonald,  the  right  of  Mrs  Boyes 
is  therefore  as  eflfectually  protected  by  prescription,  as  the  repre- 
sentatives of  the  Countess  of  Dundonald  are  secured  from  certain 
claims  otherwise  competent  to  the  defenders. 

The  pursuer,  as  he  libels  upon  a  service  as  heir  to  bis  mother, 
«       is  bound  by  her  deeds  in  regard  to  the  property  in  question,  and 
more  particularly  by  the  submission  and  decree-arbitral  following 
thereon  in  1780. 

Opinion  of  Lord  Balgray, — I  am  clear  the  defences  ought  to  be  sustained. 

Court.  Lord  President, — I  am  quite  satisfied  that  the  defence  on  both 

the  prescriptions  should  be  sustained ;  but,  in  particular,  that  found- 
ed on  the  negative,  adhering  to  the  principle  of  the  case  of  Reid  v. 
Paul,  which  was  so  ably  debated,  and  must  not  be  disturbed.  In 
that  case  Lord  Hermand  remarked,  that  the  argument,  that  the 
negative  could  not  be  pleaded  except  by  a  person  who  was  in  a 
situation  to  plead  the  positive  was  unsound,  as  that  would  be  making 
the  plea  available  only  when  it  was  of  no  use ;  but  it  was  true  that 
a  person  could  not  plead  the  negative  if  he  had  not  a  title  on  which 
it  was  competent  for  him  to  plead  the  positive  prescription — as,  for 
instance,  a  person  in  possession  on  a  tack  could  not  plead  the  posi- 
tive prescription  upon  that.  Here  however  the  negative  applies, 
and  the  defence  founded  on  it  must  be  sustained. 

Lord  Mackenzie,' — I  agree,  on  the  supposition  that  the  judgment 
depends  on  the  application  of  the  negative  prescription  to  the  decree- 
arbitral.  I  cannot  say  that  I  am  satisfied  that  either  the  positive  or 
negative  would  extinguish  the  jus  crediti  under  the  settlement,  but 
for  the  eflfect  of  the  submission.  I  do  not  hold  this  opinion  on  the 
want  of  a  proper  title  for  the  positive  prescription,'  beieause  I  am 
inclined  to  think  the  sasine,  as  eldest  heir-portioner,  if  it  had  been 
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followed  by  possession  of  the  prsecipuum  for  forty  years,  would  have  12  May  1836. 
been  sufficient  for  the  positive  prescription;  but  there  was  here  no 

r    \  .  r        1         .  T    •         •  J  ^L   *.  *i  Earl  of  Dua- 

possession  of  the  praecipuum  for  that  time,     it  is  said  that  the  pos-  donald  v. 
session  of  the  liferentrix  was  that  of  the  fiar;  but  I  do  not  think  Boyes'  Trus- 

that  that  can  be  held  here,  where  the  liferentrix  had  equal  ri^ht      

whether  there  was  prsecipuum  or  not.  Then,  again,  the  negative  Opinion  of 
prescription  is  pleaded  on  the  failure  to  claim  for  forty  yearn.  And 
I  rather  think  the  claim  under  the  settlement,  not  being  constituted 
by  infeftment,  might  fail  by  the  negative  prescription  of  the  act 
1617 ;  but  then  the  forty  years  have  not  elapsed,  as  they  could  not 
run  till  the  liferentrix  died,  when  there  arose  a  valentia  agendi  cum 
effectu.  But  whatever  difficulties  may  arise  on  these  points,  I  con- 
cur when  I  look  to  the  submission.  The  plea  is  untenable,  that  the 
submission  was  merely  intended  to  decide  a  hypothetical  case.  The 
terms  of  the  decree-arbitral  imply  that  tliere  was  a  prsecipuum,  the 
extent  of  which  was  to  be  ascertained ;  and  if  the  decree  is  valid, 
it  is  conclusive ;  but  forty  years  having  passed  without  its  being 
questioned,  and  as  there  has  been  no  possession  contrary  to  it,  all 
right  to  reduce  it  must  have  fallen  by  the  negative  prescription. 
We  must  therefore  sustain  the  defences  in  the  reduction  df  the 
decree-arbitral,  from  which  it  follows  that  we  must  sustain  the  other 
defences  also. 

Lord  Gillies. — I  concur.  There  are  certainly  some  difficulties  in 
the  views  taken  by  Lord  Mackenzie,  though,  on  the  whole,  I  do 
not  agree  with  him.  It  was  stated  by  Mr  Maitland  for  the  de- 
fenders, that  the  title  made  up  for  them  was  in  the  same  form  as  a 
title  made  up  under  the  settlement;  but  he  might  have  gone  a  step 
further,  and  added,  that  the  title  was  the  same  as  would  have 
been  made  up  if  there  had  been  no  settlement  at  all.  I  differ  from 
Lord  Mackenzie  in  this,  that  I  hold  the  possession  of  the  liferentrix 
was  that  of  the  fiar.  But  it  is  unnecessary  to  decide  this  case  on 
any  other  ground  than  that  of  the  negative  prescription,  which  is 
quite  enough  of  itself. 

The  Court  pronounced  the  following  judgment :  <  The  Lords  Judgment. 

*  sustain  the  defences  on  the  negative  prescription,  and  assoilzie 

*  the  defenders  from  the  conclusions  of  the  libel :  Find  it  unneces- 

<  sary  to  dispose  of  the  other  defences :  Find  the  pursuer  liable  in 

<  the  defender's  expenses,'  &c. 

I^ord  Ordinary,  Cockburn.         Act.  Ruiherfurd,  Manholl^  MUne.         Thomton  Paui^ 
W.  S.  Agent.  Alt.  Dean  of  Fac*  {Hjjw,)  Maitland,  MackenxU  f  Mac 

/arlane,  W.  S.  Agents.         Z>.  Clerk. 

C.  R. 
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nth  May  1836. 


CARRICK,  BROWN  and  Company 

against 

DANIEL  DUNCAN  and  Others. 


Cautioner,— Testament  Dative* — Cautioners  in  the  oanfirmob- 
tion  of  certain  executors  found  not  liable  in  repayment  of  a  sum 
which  a  bank  had  paid  to  those  executors^  in  the  beliefi  which  aftef 
wards  proved  to  be  erroneous^  that  the  deceased  to  wham  they  were 
confirmed  was  the  depositary 

Vunthe,  In  1831,  a  sum  of  L.90  was  deposited  with  the  pursuers,  in  the 
Dame  of  Robert  Duncan,  Rothesay,  and  a  deposit-receipt  was  granted 
in  the  usual  form.  Some  of  the  defenders,  representatiTes  of  another 
Robert  Duncan,  who  was  the  master  of  a  brig  called  the  Eagle  of 
Londonderry,  and  who  was  drowned  in  December  1831  or  January 
1832,  confirmed  themselves  as  executors  of  the  deceased.  The  only 
article  given  up  in  the  inventory  was  <  the  sum  of  L.90  sterling, 

<  contained  in  a  bank  check  deposit-receipt,  or  promissory-note^  by 

<  the  Ship  Bank  at  Glasgow,  dated  29th  July  1881.'  The  Com« 
missaries  confirmed  the  said  defenders  as  the  <  only  executors-da- 

<  tive  qua  nearest  of  kin  to  the  defunct,  and  in  and  to  the  debts 

<  and  stims  of  money  before  written,  herein  given  up  and  confirmed 
^  allenarly,  with  full  power  to  them  to  uplift  and  receive  Che  same, 

<  grant  discharges  thereof,  if  needful  to  pursue  therefor,  and  ge- 

*  nerally  every  other  thing  thereanent  to  do  that  to  the  oflBce  of 

*  executors  qua  nearest  of  kin  is  known  to  belong,  providing  always 
^  that  they  render  just  count  and  reckoning  of  their  intromissions 

<  therewith,  when  and  where  the  same  shall  be  legally  required ; 
^  whereupon,  and  that  the  debts  and  sums  of  money  before  written 

<  shall  be  made  free  and  forthcoming  to  all  parties  having  interest 

<  therein,  as  law  will.'  The  other  defenders,  Charles  M^Kinlay, 
and  Robert  Goodwin,  became  cautioners  to  this  confirmation.  The 
defenders,  on  producing  this  title,  received  the  money  from  the  bank, 
and  a  discharge  was  granted,  which  was  prepared  by  Mr  Goodwin, 
and  which  set  forth,  ^  that  the  said  deposit-receipt  or  bank  check  was 

<  granted  in  favour  of  the  said  defunct,  but  which  has  been  lost  or 

<  mislaid,  at  least  it  cannot  be  found  presently.'     Soon  afterwards 
^                Robert  Duncan,  shoemaker  in  Rothesay,  came  to  the  bank  and  ex* 
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Libited  the  deposit-receipt  for  the  L.90  above  mentitned,  and  de-  17  May  1836. 
manded  payment,  which  he  obtained.     It  was  admitted  by  the  pur-  J"^*/*"^^ 
suers  that  this  person  had  previously  made  deposits  with  them ;  but  Brown  &  Co. 
denied  that  he  was  personally  known  to  them.  ^'  Fn"h^^ 

The  pursuers  received  repayment  from  the  principal  defenders  of     

about  L.40,  and  after  having  discussed  them,  came  against  the  cau-  |^u>^"o* 
tioners^  pkadvig — Isij  The  defenders  are  bound,  in  terms  of  their 
cautionary  engagement,  to  make  tlie  sum  now  in  question  forth- 
coming to  the  pursuer,  as  having  interest  therein,  and  the  only 
just  title  thereto;  see  Scott  v,  Carnegie,  6th  Dec.  1749.  2(/,  The 
obligation  undertaken  by  the  defenders  bound  them  both  to  warrant 
that  the  executors  had  the  title  represented  by  them,  and  also  that 
they  would  account  for  and  administer  the  funds  in  terms  of  law. 

'  The  defenders  pleaded — Ist^  Cautioners  or  executors  are  only  Defenden* 
liable  that  the  sum  confirmed  be  duly  applied  to  the  purposes  of  the  ^^^^' 
executry,  and  not  that  the  executors  should  repeat  and  pay  back  to 
parties  paying  to  them,  however  erroneously,  as  debtors  of  the  estate. 
Qdj  Cautionary  obligations  receive  a  strict  interpretation  in  favour 
of  the  granters,  and  cannot  be  extended  beyond  the  objects  and 
purposes  for  which  they  were  entered  into.  3^,  The  pursuers,  ha* 
ring  admitted  or  assumed  that  the  deceased  Robert  Duncan  was 
the  owner  of  the  money  deposited  in  their  bank,  when  they  had  or 
ought  to  have  had  ample  materials  for  ascertaining  the  true  state 
of  the  fact,  cannot  subject  the  defenders  for  acting  on  the  same  sup- 
position with  themselves.  4tfi,  The  alleged  error  having  arisen 
solely  in  consequence  of  the  negligence  of  the  pursuers  in  not  ob- 
taining a  designation,  or  otherwise  making  themselves  aware  of  the 
owners  of  the  money,  and  of  the  right  of  the  representatives  to  the 
same  in  the  circumstances  above  stated,  the  defenders  are  not  liable 
for  the  amount. 

The  Lord  Ordinary  pronounced  an  interlocutor,  assoilzieing  the 
defenders,  and  finding  the  pursuers  liable  in  expenses. 

The  pursuers  reclaimed^  when  the  Court  adhered^  expressing  an  judgment 
opinion  that  the  bank  ought  to  have  made  a  stricter  inquiry  before 
paying  over  the  money. 

Lord  Ordinnrj,  FuUiHofU  Act.  Dean  (fFac,  {BopeJ  M&re.  Alt.  M'Neill, 

J,  Anderton.  fT.  4  D,  JlUtier,  and  Charles  Fisher,  S.S.C.  Agents.  J). 

Clerk. 

C.  R. 
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im,  May  1836. 


JAMES  WALKER 
against 

WILLIAM  DRUMMOND. 


Lord  Ordt- 
Dary*s  Inter- 
locuton 


Settled  Account. — Proof. — Presumption. — Cireumstanees  in 
whichi  afier  a  final  settlement  had  been  made  between  a  banking  com* 
pany  and  a  customer ^  it  was  found  incompetent  for  the  bank  to  set 
aside  the  settlement  on  the  ground  of  error* 

The  facts  of  this  special  case  will  be  foand  clearly  stated  in  the 
following  interlocutor  and  note  of  the  Lord  Ordinary : 

^  The  Lord  Ordinary  having  heard  counsel,  &c.  finds,  that  the 
advocator,  James  Walker,  kept  a  cash-account  with  the  Fife  Bank- 
ing Company  for  some  time  previous  to  1819,  and  subsequently 
till  the  dissolution  of  that  company  in  August  1823;  and  that  he 
kept  a  similar  account  with  the  second  Fife  Banking  Company,  to 
which  the  business  of  the  first  was  transferred,  till  December  1825, 
when  it  stopped  payment:  Finds,  that  the  advocator's  account 
was  regularly  balanced  every  year  on  the  2d  of  August  with  both 
those  companies ;  that  a  settlement  on  these  occasions  took  place 
between  the  parties  on  an  examination  of  the  bank  ledger ;  that 
interest  was  calculated  and  credited ;  that  vouchers  were  exa- 
mined and  discharged,  the  balance  carried  to  a  new  account, 
and  the  settlement  authenticated  in  the  ledger  by  a  doquet  sub- 
scribed by  the  advocator,  or  by  his  sons,  acting  for  him,  and  un- 
der his  authority :  Finds,  that  annual  settlements  to  this  effect 
took  place  on  the  2d  of  August  from  1819  till  1823,  when  the 
first  banking  company  was  dissolved;  also  in  1824  and  1825 
with  the  second  company,  and  in  May  1826,  with  those  who 
acted  for  its  creditors  after  it  had  stopped  payment;  and  on  the 
last-mentioned  occasion,  that  the  balance  appearing  due  by  the 
advocator  was  paid  by  him,  and  the  bond  by  himself  and  his  cau- 
tioners delivered  up  to  him  :  Finds,  that  after  all  these  consecu- 
tive settlements  and  exchanges  of  vouchers,  it  is  not  now  compe- 
tent to  found  upon  an  error,  alleged  to  have  occurred  in  July 
1819,  not  appearing  on  the  face  of  the  accounts  as  entered  in  the 
ledger,  upon  which,  it  is  admitted,  all  the  settlements  took  place 
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<  but  said  to  have  been  detected  by  an  examination  of  the  teller's  18  May  IB36. 

*  book  and  clean  cash-book,  private  books  of  the  bank,  to  which 

<  the  advocator  bad  no  access,  and  which  it  is  not  averred  he  ever  D^umraoiid. 

<  examined  before  bis  final  settlement  with  the  creditors  of  the  bank-      

<  ing  company  in  1826,  for  the  purpose  of  setting  aside  all  those  Q|||.y*s  intj. 
^  settlements,  and  of  establishing  a  claim  against  him  after  the  lapse  locator. 

*  of  so  many  years :  Finds,  that  no  presumption  arises  against  the 

*  advocator  from  his  not  now  being  able  to  produce  his  pass-book 
'  for  the  year  1819,  or  from  there  being  no  entry  to  his  credit  in  a 

<  private  memorandum-book,  which  he  has  produced  under  the  dili* 

*  gence,  but  which  is  proved  by  the  bank  books  to  have  been  care- 

<  lessiy  land  irregularly  kept ;  nor  from  his  declining  to  state  at  this 
'  distance  of  time  that  he  recollects  of  having  paid  in  a  sum  to  the 
'  credit  of  his  account  on  the  22d  of  July  1819  :  Therefore,  advo« 

<  cates  the  cause,  recalls  the  interlocutor  of  the  Sheriff,  assoilzies 

*  the  advocator  from  the  conclusions  of  the  libel,  and  decerns ;  finds 

*  the  respondent  liable  in  expenses  in  this  and  the  inferior  court' 

Nate, — *  It  is  admitted  by  the  respondent,  that  in  all  the  seven        Nou. 

*  annual  settlements  between  the  parties,  and  in  the  eighth  with 

*  the  creditors  of  the  banking  company,  the  ledger  was  the  book  to 

<  which  they  both  referred,  and  which  was  exclusively  examined. 

<  If  there  had  been  any  error  ex  facie  in  the  ledger,  for  example, 

*  an  error  of  summation,  it  might,  even  at  this  distance  of  time, 
'  have  been  corrected ;  but  that  is  not  the  case.     The  respondent's 

*  story  is,  that  the  teller  committed  an  error  in  July  1819,  by  de- 

*  biting  the  advocator  improperly  with  L.191,  and  that  he  after- 
'  wards  corrected  the  error  in  his  own  book,  and  in  the  state  or 

*  clean  cash-book,  by  reversing  it,  and  then  that  the  officer  who  had 

*  charge  of  the  ledger  committed  a  still  greater  and  more  palpable 

*  error,  by  entering  the  sum  of  L.  191  to  the  advocator's  credit,  and 

<  omitting  the  corresponding  cross-entry  to  his  debit.  This  story 
^  proceeds  upon  the  assumption,  that  the  officers  of  the  banks  had 

*  never  examined  or  checked  their  ledger  from  1819,  till  the  disso- 

*  lution  of  the  company  in  1826,  although  every  time  they  balanced 

*  their  cash  during  all  that  period,  they  must  have  found  a  defi- 

*  ciency  to  the  amount  of  L.191.     The  Lord  Ordinary  means  to 

<  throw  out  no  insinuation  against  the  officers  of  these  two  establish- 

<  ments.     It  is  enough  to  say,  that  it  is  possible  that  the  entries  in 

*  the  private  books,  to  which  their  customers  had  no  access,  might 

*  have  been  made  for  the  purpose  of  falsifying  this  ledger,  the  book 

*  which  was  patent,  and  on  the  examination  of  which  every  settle- 
^  ment  was  made  and  doqueted  accordingly.     It  is  thought  that 

*  bankers,  or  those  in  their  right,  are  not  entitled  to  found  on  their 


Note. 
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18  Mft7 1836.  <  own  groM  and  culpable  negligence  for  a  period  of  seven  years,  to 
^"^V^^    *  cut  down  accounts  so  settled  by  themselves ;  more  especially,  when 

Drumxnond.  *  ^^^^Y  themselves  do  not  produce  a  single  voucher  under  the  advo- 
'  cator's  hand  to  substantiate  their  claim,  and  when  they  have  got 
^  possession  of  every  voucher  by  which  he  might  have  been  able 

<  to  resist  it     The  Lord  Ordinary  considers  it  a  doctrine  pregnant 

<  with  mischief,  that  bankers,  who  are  peculiarly  bound  to  keep  an 

*  accurate  record  of  their  transactions,  are  at  liberty  to  disregard 

*  their  own  formal  deeds  of  discharge,  repeated  again  and  again, 

<  and  acted  on  during  a  period  of  seven  years,  on  pretences  like 

*  this.     It  would  destroy  all  security  in  money  dealing. 

*  The  advocator's  memorandum-book  might  have  operated  against 

<  him,  if,  from  the  nature  of  his  business,  it  was  his  duty  to  keep 

<  regular  books.     But  he  was  a  country  farmer,  and  the  ledger  of 

*  the  bank  shews  that  he  omitted  to  enter  in  that  memorandum- 

*  book  a  great  many  sums  which  he,  or  his  sons  for  him,  paid  to  the 

<  credit  of  his  account 

*  The  Lord  Ordinary  thinks  it  unnecessary  to  consider  the  form 

*  of  the  action.     What  is  now  stated  would  have  beeii  equally  re 
^  levant  in  a  reduction,  had  it  been  brought     He  does  not  think 

<  that  the  triennial  prescription  is  applicable  to  the  case/ 

Judgment.  The  respondent  reclaimed,  when  the  Court  unanimously  adhered^ 

giving  additional  expenses. 

Lord  Ordinary,  Corehouse.         Act.  Dean  ofFac,  (Hope,)  Cheape*        Alt  RoberUtmt 
Deat.       JTer  ^  Dickson,  W.  S.  and  fFm.  Alexander,  W.  S.  Agents.        S.  Clerk. 

C.  R. 


FIRST  DIVISION. 
No.  CXXV.  \m  May  1836. 

Miss  M.  G.  LOCKHART  MACDONALD 

against 

Sir  NORMAN  MACDONALD  LOCKHART. 

Tailzie. — Clause. — Provisions  to  Heirs  and  Children. — 
Stat.  10.  Geo.  IIL  c.  5L — An  heir  of  entail  in  possession  having, 
in  virtue  of  powers  contained  in  the  entails  under  tohich  he  possessed, 
created,  by  his  marriage»contract,  a  liferent  in  favour  of  his  wife,  and 
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having  abo^  by  the  tame  deed,  provided  his  younger  children  in  a  16  May  18M. 
sum  of  three  yeari  free  rent  of  the  tailzied  estates,  *  so  far  as  the  same     ^^^^\'^ 
*  are  free  and  unaffected  at  the  time  wit/i  liferents,  and  under  certain  Lo^^^^f  ^' 
other  deductionsy-^foundj  (1.)  That  the  succeeding  heir  of  entail  was 
entitledy  in  estimating  the  free  rental  an  which  the  children's  provi^ 
sioTU  were  to  be  paid,  to  deduct  the  liferent  created  in  favour  qft/ieir 
mother*     (2.)   That  he  was  not  entitled  to  deduct  the  sum  which,  in 
virtue  of  the  option  conferred  on  him  by  the  10»  Geo.  Ill,  c,  51,  he 
had  allotted  to  the  payment  of  sums  expended  in  improvements  under 
that  statute  by  his  predecessor. 

The  late  Sir  Charles  Macdonald  Lockbart  held  the  entailed  estate  Narrative. 
of  Carnwath  and  others  under  two  deeds  of  entail,  the  first  ezeco- 
ted  in  I72I9  by  George  Lockbart,  the  second  in  1787,  by  James, 
Count  Lockbart.  By  the  entail  1721,  the  heirs  in  possession  are 
empowered  to  grant  a  locality  to  their  wives  not  exceeding  a  fourth 
part  of  the  estate,  ^  in  so  far  as  the  same  is  free  and  unaffected  for 

<  the  time'  with  former  liferents,  and  after  deduction  of  the  annual- 
rents  and  the  provisions  after  mentioned.  They  are  also  empowered 
to  provide  the  younger  children  to  such  a  sum  as  they  shall  think 
fit,  '  always  not  exceeding  three  years'  free  rent  of  the  said  lauds 

<  and  estate,  so  far  as  the  same  is  free  and  unaffected  at  the  time 

<  with  liferents,  and  after  deduction  of  the  annualrents  of  former 

*  provisions  granted  by  any  prior  heirs  to  their  younger  children 

<  then  resting  unpaid.'  The  deed  of  1787  ^is  differently  framed  in 
regard  to  provisions  to  younger  children,  as  it  empowers  the  heirs 
of  entail  to  provide  their  younger  children  <  to  such  a  sum  as  they 

<  shall  think  fit,  the  same  always  not  exceeding  three  years'  free  rent 

<  thereof,  as  far  as  the  same  are  free  and  unaffected  at  the  time  with 

*  former  liferents,  and  after  deduction  of  the  interest  of  former  pro- 

<  visions  granted  by  prior  heirs  to  their  children,  then  resting  un- 

*  paid.' 

In  1821,  the  possessor  of  these  entailed  estates  entered  into  |t 
contract  of  marriage  with  Miss  Ross,  which,  after  narrating  the 
two  deeds  of  entail  above  mentioned,  and  that  *  the  said  Sir  Charles 
'  Macdonald  Lockbart  stands  now  heritably  infeft  and  seised  in  the 

<  said  lands  and  barony  of  Carnwath,  and  whole  other  lands  and 

*  heritages  contained  in  the  said  last^mentioned  deed  of  entail,  con- 

*  form  to  the  foresaid  instrument  of  sasine  in  bis  favour,'  he  binds 
and  obliges  himself  to  infeft  and  seise  his  spouse  '  in  liferent,  during 

*  all  the  days  of  her  life  after  his  decease,  in  case  she  shall  happen  to 
'  survive  bim,'  in  certain  lands  forming  part  of  the  entailed  estate ; 
but  providing  always,  <  that  the  said  locality  lands  are  hereby  li- 
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18  May  1836.  <  mited  to,  and  shall  not  exceed  a  fourth  part  of  the.said  tailzied 

*  lands  and  estate,  in  so  far  as  the  same  are  free  and  unaffected  for 
^  the  time  with  former  liferents,  and  after  deduction  of  the  iniere&t 

*  of  the  provisions  allowed  by  the  said  two  tailzies  to  be  settled  by 
^  the  heirs  and  members  of  taillie  on  their  children.'  The. marriage- 
contract  contained  also  the  following  provision  in  favour  of  tlie  child- 
ren :  *  And  further,  the  said  Sir  Charles  Macdonald  Lockbart,  in 

*  virtue  of  the  powers  conferred  on  him  by  the  said  two  deeds  of 
'  entail  herein- before  specified,  binds  and  obliges  himself,  and  the 

<  heirs  succeeding  to  him  in  the  said  taillied  lands  and  estates,  to 

*  make  payment  to  the  children,  one  or  more,  other  than  and  besides 

*  the  heir  of  the  marriage  hereby  contracted,  succeeding  to  the  same, 

*  of  a  sum  of  money  amounting  to  and  not  exceeding  three  years' 

*  free  rent  of  the  said  taillied  lands  and  estates,  in  so  far  as  the  same 

*  are  free  and  unaffected  at  the  time  with  liferents,  and  after  de- 

*  duction  of  the  annualrents  of  former  provisions  granted  by  any 

<  prior  heirs  to  their  children  then  resting  unpaid;  and  which  sum 
'  of  money  shall  be  payable  at  the  first  term  of  Whitsunday  or 

*  Martinmas  after  the  death  of  the  said  Sir  Charles  Macdonald 

*  Lockhart.' 
Sir  Charles  Macdonald  Lockhart  died  on  the  8tb  of  December 

1832,  leaving  daughters  but  no  sons.  He  was  survived  by  his 
widow,  who  had  been  infeft  in  her  locality  under  the  marriage-con- 
tract in  1822.  The  daughters'  provisions  bore  interest  from  the 
father's  death,  and  became  payable  at  Whitsunday  IQSSj  at  which 
time  also  Lady  Lockhart's  locality  came  into  operation,  being  the 
first  term  after  Sir  Charles'  death.  There  was  no  dispute  in  re- 
gard to  Lady  Lockhart's  provision,  the  defender  having  been  en- 
abled to  redeem  it  upon  very  favourable  terms,  in  virtue  of  a  spe- 
cial clause  contained  in  the  contract ;  but  a  difference  having  arisen 
between  the  parties  as  to  the  deductions  to  be  made  from  the  rental 
in  estimating  the  children's  provisions,  an  amicable  suit  was  raised 
for  the  purpose  of  setting  these  matters  at  rest. 

The  Lord  Ordinary  pronounced  the  following  interlocutor:  'The 

<  Lord  Ordinary  having  heard  parties'  procurators,  and  considered 

<  the  closed  record  and  process,  finds,  that  in  estimating  the  amount 

<  of  the  provisions  of  the  pursuers,  agreeably  to  the  powers  in  the 

*  entails  of  Dryden  and  Carnwath,  and  the  exercise  of  these  powers 

<  in  the  marriage-contract  of  their  late  father,  Sir  Charles  Lockhart^ 

<  the  defender,  the  present  heir  of  entail,  is  not  entitled  to  deduct 

*  either  the  liferent  created  in  favour  of  Lady  Lockhart,  or  the  sum 

*  which,  in  virtue  of  the  option  conferred  on  him  by  10.  Geo.  IlL 

<  c.  51,  he  has  allotted  to  the  payment  of  sums  expended  on  improve- 
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^  ments  under  that  statute  by  his  said  predecessor ;  therefore,  to  that  18  M^y  l63i. 
*  extent  repels  the  defences,  and  decerns;  and  appoints  the  case    ^^^V^^ 
/  to  be  enrolledi  and  parties  to  be  heard  on  the  mode  of  ascer-  LodLhut.     ' 
^  taining  the  precise  amoant  of  ike  provisions' 

Against  this  interlocutor  the  defender  reclaimed^  and  the  Court 
ordered  cases  on  the  point,  whether  the  widow's  locality  was  to  be 
struck  out  of  the  rental  in  estimating  the  amount  of  the  children's 
proTisions. 

The  pursuer  argued — That  Sir  Charles  Lockhart  conceived  he  Panuer't 
derived  his  powers  of  making  provisions  from  both  the  entails,  and  ^  * 
looked  upon  them  as  giving  the  same  powers.  But,  supposing  the 
powers  in  the  one  to  differ  from  those  in  the  other,  Sir  Charles 
was  vested  with  no  power  inconsistent  with  the  provisions  of  the 
entail  of  1787.  Upon  the  rental  of  the  estate  then  entailed,  the 
provisions  were  to  be  calculated. 

But,  in  reality.  Sir  Charles,  under  both  the  entails,  was  entitled 
to  provide  the  children,  without  reference  to  the  liferent  which  his 
widow,  their  mother,  might  be  entitled  to  under  the  entail ;  for  the 
liferent  of  Sir  Charles'  widow  was  not  a  subsisting  liferent  by  which 
the  estate,  under  the  true  meaning  of  either  of  the  entails,  could  be 
affected  at  the  time  when  the  provisions  were  granted,  or  at  any 
time  during  Sir  Charles'  life, — not,  in  fact,  until  the  first  term  after 
his  death ;  for  though  the  liferent  was  constituted  during  his  life, 
it  did  not  fill  then  affect  the  estate.  > 

The  defender's  interpretation  of  the  powers  conferred  by  the  en- 
tail leads  to  this  result,  that  the  widow's  liferent  must  suffer  de- 
duction of  the  interest  of  the  children's  provisions,  while  they  are 
to  be  limited  by  the  widow's  liferent.  There  are  thus  two  un- 
known quantities,  the  amount  of  each  depending  upon  that  of  the 
other,  which  leads  to  questions  of  so  complicated  a  nature  that  they 
cannot  be  solved  by  arithmetic,  but  require  the  assistance  of  alge- 
bra; and  therefore  such  an  interpretation  is  not  easily  to  be 
adopted. 

It  is  clear  that  Sir  Charles  looked  upon  both  entails  as  giving 
him  the  same  powers,  from  his  referring  to  them  in  the  marriage- 
contract  ;  and  he  must  be  held  to  have  considered  the  expression, 
former  liferents,  to  have  been  equivalent  to  liferents  affecting  the 
lands  at  the  time.  At  all  events,  he  can  only  have  intended  to 
exercise  the  power  with  which  he  was  vested,  which  was  that  of 
the  entail  of  1787. 

The  defenders  pleaded — The  entail  of  1721  being  in  full  force 
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l^^^j^'  at  the  date  of  the  execution  of  the  marriage-contract,  it  mnstbe 
held  that  the  latter  was  framed  with  a  view  to  the  powers  in  th^ 
original  deed,  especially  as  the  terms  are  the  same  in  both.  And 
this  circumstance  excludes  the  argupient,  that  Sir  Charles  must  be 
held  to  have  acted  in  conformity  with  the  powers  of  both  deeds,  as 
it  appears  he  rejects  the  phraseology  of  the  latter,  and  adopts  that 
of  the  original. 

By  the  terms  of  the  marriage-contract  and  the  entail  1721,  it  is 
clear  that  the  free  rental  is  to  be  ascertained  by  the  deduction  of 
all  liferents  whatever  which  may  affect  the  lands  at  the  time  the 
calculation  is  made ;  for  it  is  obvious  that  the  expression,  at  the 
time,  must  mean  the  time  when  the  provisions  come  to  be  ascer^ 
tained,  in  order  to  payment.  But  the  period  in  the  present  case 
was  the  first  term  after  Sir  Charles'  death,  being  Whitsunday  1833; 
and  at  that  time  the  liferent  of  Lady  Lockhart,  which  was  given 
*  during  all  the  days  of  her  life  after  his  decease,'  must  be  held  to 
have  affected  the  estate.  Indeed,  it  appears  to  have  come  into  ope- 
ration from  the  moment  of  Sir  Charles'  decease ;  but,  at  all  events, 
it  cannot  be  doubted  that  it  became  a  burden  simultaneously  with 
the  provisions  at  the  succeeding  term  of  Whitsunday,  and  falls  to 
be  deducted  in  estimating  the  free  rental. 

The  interpretation  of  the  defender  leads  to  no  more  complicated 
questions  than  can  be  resolved  by  a  simple  equation  of  algebra.    : 


Opinion  of 
Cuuru 


At  advising — 

Lord  President — Though  I .  have  some  doubts  on  this  case,  yet 
it  rather  appears  to  me  that  the  liferent  of  I^dy  Lockhart  ought  to 
be  deducted.  I  do  not  think  the  answer,  that  it  should  not  be  de- 
ducted, because  it  cannot  be  held  to  have  affected  the  estate  till  Sir 
Charles'  death,  as  it  was  not  payable  till  then,  is  a  good  one ;  for  I 
think  it  takes  effect  from  the  date  of  the  lady's  infeftment;  and 
there  are  situations  in  which  it  might  be.  payable  even  during  Sir 
Charles'  life;  for,  put  the  case  that  she  had  divorced  him,  or  that 
•he  had  been  outlawed  for  non-appearance,  or  transported  for  felony, 
it  would  then  have  been  payable  during  his  life.  Now,  this  shews 
that  it  affected  the  estate  from  the  time  of  the  infeftment. 

Zjord  Bcdgray. — I  concur,  and  particularly  on  looking  to  the 
words  of  the  entail  arid  contract  of  marriage.  The  free  rents,  from 
wliich  the  provisions  are  to  be  taken,  must  be  estimated  at  the 
time  of  the  testator's  death,  as  was  established  in  the  case  of  Don- 
{[las  of  Mains.  It  cannot  be  said  that  here  the  burden  of  the  wi- 
dow's liferent  was  not  created  at  the  time  of  Sir  .Charles  Lockfaart's 
death,  and  it  therefore  falls  to  be  deducted.  And  looking  to  it  as 
a  matter  of  justice,  how.  can  we  call  tliat  free  rent  out  of  which  pro- 
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Tisions  are  to  be  given,  when  one-third  of  it  is  to  be  taken  away?  J8  ^^J  l^^* 
It  appears  to  me  that  this  locality  is  just  a  substitution  for  the  terce,     ^^^7^ 
and  it  cannot  be  disputed  but  that  that  would  have  been  deducted,  j^ockhait. 
Lord .OiUies. — I  concur.     My  opinion  is  very  much  founded  on  _   -t*-  ,  . 

*1  \  r     \  •  mi  •    .  .  1  i  M  1        •     Opinion  «f''' 

the  words  of  the  marriage-contract  The  provision  to  the  children  coun. 
is  a  sum  not  exceeding  three  years' free  rent  of  the  estates,  so  fa^ 
ps  the  same  are  free  and  unaffected,  at  the  time,  of  liferents*  Now, 
the  expression,  at  the  time,  evidently  means  the  tempus  mortis  of 
the  testator*  But  it  is  argued,  that  it  applies  to  the  time  when 
the  deed  was  executed.  No  doubt  it  would  have  been  competent 
for  Sir  Charles  to  have  made  such  a  provision ;  but  then  the  ex- 
pression would  have  been  free  at  this  time  of  liferents ;  but  the 
words  are,  free  at  the  time,  which  must  mean  the  tempus  mortis. 

Lord  Mackenzie.-^!  have  difficulty  in  concurring  with  your 
Lordships.  If  the  actual  time  of  making  the  provisions  is  to  be 
looked  to,  the  three  years'  free  rent  provided  can*  never  be  held  as 
affected  at  that  time  by  a  liferent,  not  to  commence  till  after  the 
death  of  the  granterj  and  which  may  never  commence  at  all ;  and 
I  think  the  provisions  might  have  been  so  expressed,  as  to  make 
that  the  only  time  to  be  looked  to.  -  But  even  assuming  that  the 
time  is  to  be  the  time  of  the  granter's  death,  still  1  am  not  satisfied 
that  either  the  entailer  or  Sir  Charles  in  this  case  intended  that 
the  free  rent,  in  reference  to  which,  by  the  same  deed,  a  liferent  to 
the  widow  and  provisions  to  the  younger  children  were  simul  et 
semel  granted,  should  be  held  to  be  affected,  as  to  each,  by  the 
^nt  of  the  other  in  that  deed.  I  rather  think  the  free  rent  is. to 
be  looked  to  as  existing  independently  of  that  deed,  and  before  it  ' 

has  operated  at  all,  and  that,  in  reference  to  this  free  rent,  both  the 
widow's  liferent  and  children's  provisions  are  to  have  effect.  The 
deed  is  in  this  view  to  be  regarded  as  a  deed  made  at  the  time  of 
death,  in  which  throughout  the  granter  looks,  and  is  authorised  to 
look,  to  the  free  rent  as  existing  when  he  begins  to  make  his  deed', 
not  to  the  free  rent  which  is  to  exist  after  his  own  deed,  or  any 
part  of  it,  shall  come  into  operation.  I  am  not  much  moved  by  the 
bardship  on  the  heir  of  entail,  who  could  better  bear  the  whole 
burden  of  the  widow,  than  the  younger  children  could  bear  any 
share  of  it*  It  is  by  no  means  reasonable,  that  from  a  few  years' 
Tent  provided  for  younger  children,  a  full  deduction  should  be  made 
of  a  temporary  burden,  such  as  terce,  or  a  conventional  liferent. 
Suppose  the  temporary  burden  were  the  courtesy;  would  ic  be 
reasonable  to  provide  the  younger  children  in  nothing  at  all  ? 

The  Court  pronounced  the  following  interlocutor :  <  The  Lords  Judgment. 

*  having  advised  this  reclaiming  note,  with  the  minutes  of  debate, 

*  alter  the  interlocutor  of  the  Lord  Ordinary  reclaimed  against,  and 
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18  May  1636.  <  find,  tbat  in  estimating  the  amount  of  tbe  proTisioni  of  the  pnr- 

*^*V*^    *  suers,  the  defender,  the  present  heir  of  entail,  is  entitled  to  deduct 

h^a^  *  *  tbe  liferent  created  in  favour  of  Lady  Lockhart:  quoad  ultra,  ai- 

*  here  to  tbe  interlocutor,  and  remit  to  the  Lord  Ordinary  to  pro- 


"Lord  Ordinary,  FuUerton, 
McNeill,  Neates, 
Agenu.         D.  Clerk. 


Act.  Dean  of  Fac,  fHopet)  T.  ^oherU%n,  Alt. 

Andrew  Storie,  W.  S.  and  Cunningham  jr  Sell,  W.  9L 


SECOND  DIVISION. 


No.  CXXVL 


im  May  1836. 


WILLIAM  HOWIE 

against 

ABERDEEN  MASON  LODGE. 

Friendly  Society- — Stat.  33.  Geo.  III.  c,  54,  §  8. —  Circum' 
stances  in  tohich^  upon  a  construction  of  the  above  statute  and  m- 
lative  bye-laws  of  a  Friendly  Society^  it  was  found, — that  the  exput' 
sion  of  a  member  was  just,  and  the  proceedings  legal  and  regular. 

NarratiTe.  I^HE  Aberdeen  Mason  Lodge  was  originally  instituted  in  154), 
chiefly  for  the  purpose  of  establishing  and  keeping  up  a  fund  for  tbe 
relief  of  decayed,  necessitous  members,  their  widows  and  children. 
Its  laws  and  regulations  have  been  confirmed  by  repeated  acts  of 
Parliament,  and  the  Society  or  Lodge  is  now  possessed  of  consi- 
derable property.  In  virtue  of  the  regulations,  the  members,  both 
at  entry,  and  annually,  during  their  continuance  in  health,  make 
contributions  to  the  fund,  over  which,  when  aged  and  infirm,  they 
have,  by  the  constitution  of  the  society,  a  claim  for  support  Tbe 
pursuer  was  admitted  a  member  of  this  Lodge  in  the  year  1800. 
At  the  annual  election  of  office-bearers,  on  the  27th  December 
1813,  he  was  appointed  its  treasurer,  and  he  continued  to  act  in 
the  same  capacity  until  the  27th  December  1820.  The  pursuer 
was  also  employed  as  a  mason,  in  executing  certain  improvements 
on  the  society's  property  in  Aberdeen. 

In  January  1820,  the  Lodge  appointed  a  committee  to  examine 
the  pursuer's  accounts  from  the  time  of  his  entering  on  the  office 
of  treasurer,  and  to  report  to  the  society  the  amount  of  interest  due 
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by  bim.     Bj  the  report,  it  appeared  that  the  amount  of  Interest  up-  I^  May  le^K 


on  the  parsuer'A  intromissions,  from  his  appointment  as  treasurer, 
to  the  27th  December  1819,  was  L.  14: 19:9.  The  pursuer  then  AbTniecfi 
brought  forward  certain  claims  for  remuneration  and  services,  which  Bto<HiLo4gt. 
were  disallowed.  By  the  laws  and  constitution  of  the  Lodge,  their  ^^i^mtiTe. 
treasurer  had  the  power  <^  borrowing  money  for  its  purposes;  and 
the  pursue?  borrowed  the  sum  of  L.100  from  John  Craighead  of 
ilindurno,  on  the  20Ui  of  June  1820,  to  whom,  of  that  date,  he 
granted  his  acceptance,  as  treasurer  to  the  Lodge,  and  for  its  be* 
boof,  at  twelve  months,  for  L.I05,  being  the  L.100  borrowed,  and 
interest.  At  the  annual  general  meeting,  held  on  the  27th  De- 
cember 1820,  the  pursuer  was  voted  out  of  oflBoe,  and  John  Chal- 
mers, builder  in  Aberdeen,  was  elected  treasurer  in  his  stead.  Od 
that  occasion  the  pursuer  laid  before  the  meeting  a  state  of  his  ac- 
eounts  for  the  preceding  year,  but  it  did  not  include  the  loan  he 
liad  received  from  Craighead,  and  it  exhibited  a  balance  as  due  by 
him  of  L.57 : 0 : 1,  though  he  stated  that  he  was  in  advance  for  the 
Lodge  L.68 : 1 1 : 8.  The  pursuer,  however,  in  the  course  of  a  few 
days,  received  an  account  of  tlie  Lodge  rent  of  L.97,  and  he  re- 
ceived farther  quarter  dues  amounting  to  L.  13: 11 :  11^,  making 
together  L.nO:  11 :  11^,  thus  shewing  a  balance  against  him  of 
L.42:0:d^.  This  sum  of  L.42:0:3^  the  pursuer  accordingly 
banded  to  Chalmers,  his  successor  in  the  office  of  treasurer ;  who, 
having  been  obliged  to  pay  the  bill  granted  to  John  Craighead, 
proceeded,  in  terms  of  directions  from  the  Lodge,  to  raise  an  ac- 
tion, in  May  1823,  before  the  Sheriff  of  Aberdeenshire,  against  the 
pursuer,  <  as  late  treasurer '  of  the  Lodge,  concluding  against  him 
Cor  payment  of  the  sum  of  *  L.100  sterling,  borrowed  by  the  said 
^  defender,  as  treasurer  of  the  said  Lodge,  from  John  Craighead^ 
^  farmer  at  Mindumo,  upon  the  20th  day  of  June  1820,  and  not  ae-» 
^  counted  for  by  the  defender  to  the  said  Lodg«,  nor  to  the  pur^ 
<  suer,  (the  said  John  Chalmers,)  as  his  sueoessor  in  office,  conform 
^  to  a  bill,'  &c.  witli  interest  and  expenses,  as  particularly  set  forth 
in  the  summons.  Howie  maintained,  as  a  preliminary  defence, 
that,  by  the  provisions  of  the  Act  of  Parliament,  the  matter  in  dis- 
pute fell  under  the  exelusive  jurisdiction  of  tl»e  Court  of  Session. 
After  a  litigation,  Howie's  defences  were  repelled,  and  a  final  de- 
cree in  favour  of  the  Lodge  pronounced  by  the  Sheriff.  Upon  the 
extracted  decree  ultimate  diligence  was  raised  against  Howie. 

On  23d  December  1823,  at  a  meeting  of  the  managers  of  the 
Lodge,  '  the  master  stated  to  the  meeting;  that  the  clerk  h^d,  in 
^  virtue  of  the'order  of  the  last  meeting,  raised  lette.s  of  caption, 
^  at  the  instance  of  the  treasurer,  against  William  Howie,  for  the 
^  debt  due  by  him  to  the  Lodge,  on  which  he  had  been  taken  into 
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1.8 Mty  J836.  <  custody;  but  having  intimated  tbat  he  Wished  to  niake  some  pr<H 
^"^y"^*^^  '  position  to  the  managers,  to  several  of  whom  he  had  applied  indi- 
Aberdeen  ^  vidually  to  delay  the  diligence,  it  had  been  thought  proper  to  de* 
>l«on  Lodge.  <  lay  the  dih'gence  till  this  meeting;  which  having  been  considered 
Kani[uve«  '  ^Y  ^^^  meeting,  they  referred  the  same  to  the.  annual  general 
^  meeting  on  St  John's  day,  the  27th  current,  and  appointed  the 

*  clerk  to  give  the  said  William  Howie  notice  then  to  attend/ 

*  At  the  annual  general  meeting  on  27th  December,  at  which  the 
pursuer  was  present,  <  the  meeting  took  under  consideradon  the 

case  of  William  Howie,  with  regard  to  the  debt  due  by  him  to 

the  Lodge,  which  was  remitted  by  the  mani^ers  at  the  last  sede« 

runt  to  this  general  meeting ;  and  the  said  William  Howie  being 

present,  stated,  that  he  wished  an  extract  from  the  Sederunt-book 

of  the  Lodge  of  the  minutes  ofthe  meeting  held  on  the  18th  of 

June  1817,  and  also  of  the  minutes  of  the  annual  general  meeting 

of  the  Lodge  held  on  the  27tk  December  1820,  relative  to  his 

accounts,  as  he  was  to  submit  them  to  his  friends,  for  the  purpose 

of  getting  them  to  come  forward  as  security  to.the  Lodge  for  pay^ 

ment  of  the  debt;  and  requested  the  Lodge  to  have  the  goodness 

to  delay  the  execution  of  the  diligence  against  him  for  the  space 

of  three  months  from  this  date,  within  which  time  he  would  re-< 

port  to  the  managers  what  he  could  do  towards  the  liquidation  of 

the  debt;   which  having  been  considered  by  the  Lodge,   they 

agreed  to  grant  the  request  of  the  said  William  Howie,  and  an-* 

thorise  the  clerk  to  furnish  him  with  the  extracts  wanted/ 

An  indulgence  of  several  months  having  been  granted  to  the 

pursuer,  he  still  delayed  to  make  a  settlement  of  the  debt;  and  at 

length,  in  August  1824,  he  was  incarcerated  upon  the  diligence. 

Up  to  December  1823,  the  pursuer  had  continued  to  make  his  an-* 

Bual  payments  to  tlie  Lodge*     During  his  incarceration,  the  par« 

suer  having  petitioned  for  aliment,  was  judicially  examined ;  and  he 

emitted  a  declaration,  in  which  the  following  statement  of  the  bill 

transaction  was  given :  *  That  he  borrowed  L.100  from  John  Craig* 

head  in  Mindurno,  for  which  he  granted  him  his  bill  as  treasurer 

for  the  Lodge,  without  informing  the  managcfrs  or  getting  th^ir 

consent  to  it;  and  thinking  that  he  would  be  retained  in  offce 

the  following  year,  he  did  not  enter  the  sum  of  L.100  sterling, 

so  borrowed  from  Mr  Craighead,  in  his  accounts  as  treasurer,  at 

St  John's  day  1820,  intending  to  pay  the  interest  of  the  money 

himself/ 

He  further  declares,  <  that  at  St  John's  day  1820,  be  ip^de  up, 

as  usual,  an  account  of  his  intromissions  with,  and  expenditure  of 

the  funds  of  the  Lodge,  which  account  did  not  include  either  the 

said  sum  of  L  100,  nor  the  interest  charged  by  the  cominittee  oi> 
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^.his  former  bccOufits,  nor  tbe  declarant's  charge  for  trouble  arid  ex-  18  Miy  1680.! 

*  penses,  allowed  by  the  committee/     « That  with  the  exception  of   ^'^^v"*^ 
'.aaid  interest,  and.his  own  charge  for  trouble  and  expenses,  allowed  Ab!^!k«^n 

*  by  the  committee,  and  the  not  crediting  the  said  L.100,  all  the  Mwum  i^g«* 
pother  articles  of  diarge  and  discbarge  in  said. account,  now  shewn  Narradw. 

<  to  him,  and  marked  by  him  of  this  date,  as  relative  hereto,  are  all, 

*  as  far  as  he  knows,  correct.'  And  *  that  if  the  declarant  had  been 
f  continued  in  office  for  a  year  longer,  as  he  expected,  and  which' 
<.  was  also  the  practice  of  the  Lodge,  he  thought  that  he  would- 
'.have  been  able  to  redeem  his  credit,  and  not  have  touched  the* 
\  Lodge,  nor  any  man  else,  as  he  was  then  due  no  other  person, 

*  except  a  few  trifling  debts,  not  exceeding  L.20.' 

«  By  the  second  section  of  the  laws  it  is  provided,  that  the  election- 
of  office-bearers  in  the  Lodge  should  take  place  *  at  the  general 
^  meeting  which  is  to  be  held  for  that  purpose  upon  the  27th  oP 
^  December  yearly ;'  and  the  manner  of  convening  the  general 
meeting  appointed  to  be  held  on  the  27th  December  yearly  is  pro-' 
vided  for,  viz.  by  advertisement  in  the  Aberdeen  Journal  or  news-^ 
paper,  at  least  eight  days  before  the  meeting.  On  the  other  hand,- 
the  manner  of  convening  general  meetings  for  other  purposes  than, 
the  election  of  office-bearers  is  provided  by  the  8th  law  of  the* 
Lodge,  which,  after  mentioning  ,other  particulars,  enacts,  <  That 
^  the  master,  or,  in  his  absence,  the  depute-master  or  senior  warden,- 

*  shall  have  power  to  call  general  meetings  of  the  Lodge  for  enter-^ 

*  ing  new  members,,  or  otherwise,  as  may  be  found  necessary  for 
f  the  affairs  of  the  society,  by  the  officers  of  the  Lodge,  in  the  usuat 

*  manner.' 

The  officer  and  the  clerk  are  distinct  persons,  and  the  functions 
of  the  officer  are  described  in  the  5th  regulation,  where  it  is  said,- 
that  tbe  duty  of  <  the  officer  shall  be  to  summon  and  attend  the 
*;  usual  meetings/  The  meeting  at  which  tbe  pursuer  was  expelled 
was  called  by  the  authority  of  the  clerk  to  tbe  Lodge ;  and  the  in-^ 
timation  given  to  members  was  a  note  added  by  the  clerk  to  the 
usual  advertisement  in  the  Aberdeen  Journal  or  newspaper,  appli«^ 
cable  to  tlie  annual  general  meeting  for  the  election  of  office-bearers; 
No  citation  was  given  by  the  officer,  and  no  notice  was  given  to 
the  members  pertonaliy. 

.  By  t)ie  14th  article  of  the  regulations  of  the  society  it  is  enacted,- 
^  That,  for  preserving  the,  character  of  the  society,  it  is  ordained,' 

<  that  upon  information  or  flagrant  report  of  any  misdemeanour,- 

*  fraudulent  bankruptcy,  or  such  like,  of  any  member,  the  master 
^  and  other  official  managers  for  the  time  do  make  strict  inquiry 
f  thereanent;  and  if  it  shall  appear  evident  toa  majori^  of  tha 
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IS  May  1880.  <  members  present,  at  any  general  tneeting  ealled  for  the  parpow, 

^^*7^r^^    *  that  the  report  is  well  foanded,  such  offending  member  shall  be 

Aberdeen        ^  expelled  from  the  society,  and  forfeit  for  ever  any  interest  there* 

Mason  Lodge.  <  in.' 

Namtife.  O"  September  14.  1824,  the  managers  resolved  to  bring  this 

matter  before  the  general  meeting  of  the  Lodge  on  St  John's  Day 
(27th  December)  next ;  <  and,  in  the  mean  time,  the  clerk  was  di- 
'  rected  to  give  notice  in  the  Aberdeen  Joornal,  previous  to  said 

*  meeting,  that  the  subject  would  be  dien  considered,  and  a  motion 

*  made  for  the  expulsion  of  the  said  William  Howie  from  being  a 
<•  member  of  the  Lodge,'  &c«  At  a  meeting  of  the  managers  on 
Idth  December,  *  a  copy  of  the  advertisement  of  the  general  meet- 

<  ing,  and  intimating  that  a  motion  would  then  be  made  for  the 
'  expulsion  of  William  Howie  from  being  a  member  of  the  Lodge, 

<  in  terms  of  Article  14.  of  the  regulations  of  the  Lodge,  was  read 

<  to  the  meeting,  and  unanisdonsiy  approved  of,  and  appointed  to 

<  be  published  in  the  next  Aberdeen  Journal,  and  also  in  that  of 
^  the  22d  current,  before  8t  John's  Day.'  Daring  all  these  pro- 
ceedings the  pursuer  was  detained  in  jail.  At  the  general  meeting 
on  27th  December  '  there  was  laid  before  the  meeting  a  petidon 
^firom  William  Howie,  craving  his  liberation  from  jail,  in  which 
*' brother  John  Chalmers  moved,  that  the  advertisement  in  the 
'  Aberdeen  Journal,  that  a  motion  was  to  be  made  at  the  present 
^  meeting  for  the  expakion  of  the  said  William  Howie  from  being 
^  a  member  of  this  Lodge,  be  read ;  which  was  done  accordingly, 

<  along  with  the  14th  article  of  the  regulations,  and  also  the  deda* 
^  ration  of  the  said  William  Howie  in  the  process  of  aliment  at  his 
^  instance  against  the  treasurer  of  the  Lodge,  before  the  Magistrates 

*  of  Aberdeen,  in  which  he  admitted  that  he  had  borrowed  the 
*sum  of  L.14M)  from  John  Craighead  in  Mindurno,  and  had  not 

*  entered  it  in  his  account  with  the  Lodge  at  St  John's  Day  18S0, 

<  nor  accounted  for  in  any  way  to  them,  but  had  applied  it  in  pay- 

*  ment  of  his  own  private  debt ;  when  the  said  John  Chalmers  for- 

<  ther  moved,  that  the  said  William  Howie  should  be  expelled  from 

<  being  a  member  of  this  Lodge,  which  was  seconded  by  brother 

<  Patrick  Still ;  and  the  vote  having  been  pot,'  only  one  member 
voted  against  the  expulsion,  whilst  three  declined  to  vote.     '  And 

<  the  meeting,  accordingly,  do  hereby  declare  the  said  William 

<  Howie  to  be  expelled  from  the  Lodge,  as  a  member  thereof,  ac- 

*  cordtngly,  in  terms  of  the  foresaid  14tb  article  of  the  regulations.' 
The  meeting  then  proceeded  to  consider  the  petition  which  had 
been  laid  before  them  on  the  part  of  the  pursuer,  which  was  to  the 
following  effect:  '  To  the  Right  Woisbipfol  Master,  and  aH  the 
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^  ^oe^bearen  aad  membeis  of  St  Jokn's  Lodge,  Aberdeen :  I  have  id  May  I8d«. 
^  to  ezprett  to  you  my  deep  regret,  that  I  should  in  any  shape  haye    ^^^V^^ 

*  abused  the  trust  which  you  were  pleased  to  comnitt  to  my  charge ;  Aberdeen 

*  and  I  beg  leave  to  declare  to  you  ray  firm  determination  to  repair  Mason  Lodger 
^  the  injury  which  the  Lodge  has  sustained,  as  far  as  my  future  N«rrati?e. 

<  abilities  will  admit    In  my  present  circumstances,  however,  I  am 

<  altogether  destitute  and  helpless.  I  am  severely  afflicted,  as  many 
^  of  you  are  aware,  with  rheumatisms,  and  have  a  wife  and  femily 
^  dependent  on  ne  to  a  considerable  extent.     On  these  grounds, 

<  I  humbly  entreat  that  you  will  liberate  me  from  my  present  con- 

<  finementi  which  is  the  hope  of  an  afflicted  brother/  (Signed)  *  Wm. 
^  HowiE.'  Upon  considering  this  petition,  the  Lodge  agreed  to 
accede  to  the  request,  and  anthoriaed  the  pursuer  to  be  liberated 
from  jaiL 

In  May  18S0,  the  pursuer  brougrfat  an  action  of  declarator,  re-  Punuer't 
duction,  and  count  and  reckoning  against  the  defenders,  and  also  a  ^^^^ 
separate  action  of  reduction  and  declarator,  on  the  point  of  his  ex- 
puhaon  from  the  Lodge,  which  were  afterwards  conjoined.  It  was 
maintained,  (1.)  That  the  proceedings  were  unjust  and  illegal,  the 
pumuer  not  having  been  guilty  of  any  offence  which  subjected  him, 
in  terms  of  the  regulations,  to  be  expelled.  (2.)  They  were  not 
entitled  to  set  ap  the  bill  transaction  with  Craighead  as  a  ground  for 
expulsiQii,  having  waived  the  objections  which  might  have  been  taken 
to  the  pursuer's  conduct  in  relation  thereto^  and  having,  when  fully 
in  the  knowledge  of  the  whole  facts,  not  only  permitted  the  pursuer 
to  remain  a  member  of  the  Lodge  for  several  years,  but  also,  during 
that  time.  Deceived  contrib«tions  to  Uie  funds  made  by  him  in  the 
capacity  of  member.  (3.)  As  the  defenders  expressly  made  the 
expulsion  of  the  pursuer  contingent  upon  his  failing  to  satisfy  die 
pecuniary  claims  of  the  society  against  him,  they  were  not  en- 
titled to  pretend  that  his  expulsion  was  occasioned  by  some  other 
circumstance  than  his  failure  to  make  that  satisfaction,  or  to  allege 
that  he  was  expelled  for  an  offence  of  a  different  description.  (4.) 
The  proceedings  in  regard  to  the  expulsion  were  irregular,  in 
respect  that  although  questions  of  that  nature  eould,  according  to 
the  regulations  of  the  society,  be  entertained  only  in  meetings 
ealled  for  the  special  purpose  of  considering  and  deciding  on  them, 
the  meeting  at  which  the  question  was  decided  was  not  a  special, 
but  an  ordinary  general  meeting;  and  there  was,  at  that  meeting, 
business  of  a  different  nature  discussed  and  determined,  while  the 
nature  of  that  business  was  fixed  by  the  laws  to  be  merely  the  elec- 
tion of  effice-beareis.     (5.)  These  proceedings  were  irregular,  be^ 
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16  May  1836«  cause  tl)e  iii6etii)g  was  not  called  by  competent  aathorityv  apd  be-' 
HowietT^"'^  cause  the  members  were  not  personally  summoned  by  the  proper 
i\berdeen  officer*  (6.)  Tlic  conduct  of  the  defenders,  in  the  expulsion  of  the 
Mason  Lo  ge.  pupgygp^  y^^  unjust  and  illegal,  no  scrutiny  having  preceded  the  ex- 
Pursuer's  pulsion,  opportunities  of  explanation  having  been  refused^  and  nd 
regular  notice  given  to  the  pursuer  of  the  intended  procedure, — and 
by  the  defenders'  persisting  in  his  incarceration^  he  was  precluded 
from  being  present*  ' 

As  to  the  process  in  the  Sheriff*  court,  it  waSj  inter  alia,  contend-' 
ed,  (1.)  That  it  was  irregular  and  incompetent  in  the  defenders  ta 
bring  into  Court  an  action,  with  conclusions  applicable  to.a  single 
airticle  of  the  pursuer's  intromissions  as  treasnrer  of  the  Lodge,' 
while,  in  relation  to  these  intromissions,  counter  claims  were  pre- 
ferred on  the  part  of  the  pursuer  before  the  action  was  raised,  and 
in  the  knowledge  of  the  parties  raising  it,  in  relation  to  these  intro- 
missions, the  ohly  ai;!tion  coitopeteht  in  the  circumstluices  being 
one  of  count  and  reckoning.  (2.)  The  counter  claims  of  the  pur^ 
suer  were  competently  stated  in  the  action  before  the  Sherifl^  as 
they  arose  out  of  the  same  transactions  to  which  the  claims  made  in 
the  summons  related ;  and  the  claims  arising  out  of  the  dbcbarge 
pf  the  office  of  treasurer  were  relevantly  pleaded  in  abatement  or 
extinction  of  claims  made  against  the  pursuer,  on  account  of  bis 
intromissions  in  the  office.  (3.)  The  Sheriff  acted  improperlyt  not 
only  in  going  into  the  investigation  of  the  single  article  of  charge 
made  against  the  pursuer,  in  the  face  of  the  demand  for  a  general 
accounting  made  by  him,  but  in  failing  to  allow  proof,  and  to  decide 
on  the  merits  of  the  counter  claims  which  he  competently  stated. 
(4.)  The  Sheriff  had  no  jurisdiction  to  entertain  the  question,  in 
respect  of  the  provision  of  the  act,  33.  Geo.  Ill,  cap*.  54,  for  sum* 
mary  proceedings  in  the  Court  of  Session  in  relation  to  such  ques« 
tiops.  (5.)  The  Sheriff  had  no  jurisdiction,  since  the  roles  of  the 
society  rendered  decision  by  arbitration  imperative,  and  thfe  act 
33.  Geo.  III.  prescribed  a  strict  adherence  to  such  regulations.     > 


Defenders* 
PleiM. 


The  defenders ;?&acfeJ—(l.)  The  expulsion  of  the  pursuer  vM 
conducted  according  to  the  rules  and  regulations  of  the  societyt 
and  it  was  not  competent  to  reduce  or  set  aside  the  resolution  of 
the  society  by  which  he  was  expelled,  upon  the  ground  that  such 
expulsion  was  severe  or  undeserved  in  the  circumstances  of  the  case* 
(2.)  The  pursuer,  by  his  conduct,  ha:d  subjected  himself  to  the  pu* 
nisliment  of  expulsion,  which  was  justly  applied ;  and  the  members 
of  the  Lodge  acted  with  fairness  and  justice  in  refraining  from  ex* 
pelling  him  Until  his  conduct  had  been  fully  investigated  in  the 
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tiction  before  tbe  Sheriff.     (3.)   The  process  of  relief^  raised  in  18  May  18M. 
the  Sberiff-coart  against  the  pursuer,  was  perfectly  regular,  an^    W^y^/ 
did  not  require  to  assume  the  shape  of  a  count  and  reckoning;  and  Aberdeen 
the  conduct  of  the  Sheriff  was  perfectly  just  and. regular.     (4.)  M«M>nLoagf, 
The  Sheriff  had  jurisdiction,  in  regard  to  the  subject-matter  of  Defendeni' 
this  action,  which  did  not  fall  under  the  esdusive  cognisance  of  ^^^^ 
the  Court  of  Session.     (5«)  The  subject-matter  of  this  iaction  be^ 
jng  no  part  of  the  funds  of  the  Lodge,  but  merely  a  claim  of  debt 
due  to  the  Lodge,  arising  out  of  a  fraudulent  transaction  of  the 
pursuer,  it  was  competent  for  the  treasurer  to  recover  such  debt, 
without  resorting  to  the  Court  of  Session.     (6.)  The  rules  of  the. 
society  did  not  render  decision  by  arbitration  imperative  in  this 
ease ;  to  which  the  provision  in  these  rules,  as  to  the  decision  by 
arbitration,  did  not  apply.     (7.)  In  cases  to  which  this  provision 
pf  the  society  applied,  it  was  incumbent.on  the  party  defender  to 
found  upon  that  provision,  and  on  that  ground  to  decline  the  jurist 
diction  of  the  Court,  or  to  propose  an  arbitration,  in  terms  of  the 
roles,  in  limine  of  the  process.     (8.)  The  pursuer  was  bound  by 
the  statement  of  his  accounts,  submitted  to  the  Lodge  when  he 
went  out  of  office.     (9.)  The  claims  brought  forward  by  the  pur« 
suer  were  altogether  inadmissible. 

The  Lord  Ordinary  (20th  May  1835)  pronounced  this  interlo-  Lord  Ordl. 
cutor  and  note :  *  Having  considered  the  closed  record  in  the  con-'  ? **^!!  *"**'* 

*  joined  processes,  with  the  productions,  and  heard  parties,  finds, 
<.  (under  the  action  for  setting  aside  the  decree  of  the  Sheriff,)  I  mo, 

*  That  the  defenders  were  not  bound,  by  the  83.  Geo.  Ill,  cap. 
f  54,  sect  8,  to  have  made  their  demand  against  the  pursuer  in  the 
^  Court  of  Session ;  2^/(7,  That  the  pursuer,  never  having  claimed 

*  the  benefit  of  the  22d  article  of  the  regulations  of  the  Lodge  iff 
^  the  inferior  court,  cannot  object  now  to  the  jurisdiction  of  the  She^ 

*  riff,  on  the  ground  that  the  case  could  only  be  settled  by  arbitra- 

*  tion;'  and  therefore  sustains  the  defences  to  this  action,  assoilzies 

<  the  defenders,  and  decerns;  finds  the  pursuer  liable  in  expenses  $ 

*  Finds,  (under  the  action  for  setting  aside  the  expulsion  from  the 
^  Lodge,)  tliat  the  proceedings  were  irregular,  in  respect  that  no 

<  specific  charge  was  made  against  the  pursuer;  therefore  reduces 

<  the  said  sentence  of  expulsion  of  the  27th  December  1824,  and 
f  decerns  in  terms  of  the  declaratory  conclusions  of  thb  action  | 
^  finds  the  defenders  liable  in  expenses,'  &c. 

Note, — *  The  judgment  of  the  Sheriff  is  not  challenged  on  it9 
'  merits,  but  only  on  the  two  (inconsistent)  grounds:  L  That,  by 

<  the  33*  Geo.  IlL  cap.  54,  sec.  8,  the  demand  by  the  society  should 


638 


DECISIONS  OF  THE 


No.  M6. 


18  May  1830. 


Howi€  V. 
Aberdeen 
Mason  Lodge. 

Kote* 


have  been  made  in  the  Court  of  Session :  2.  That,  by  the  22d 
regulation  of  the  Lodge,  it  ought  to  have  been  settled  by  arbitra- 
tion.  The  Lord  Ordinary  does  not  think  that  the  statute  touches 
this  question.  It  applies  only  to  the  case  in  which  an  officer  of 
the  society  refuses  or  fails  to  deliver  or  pay,  or  to  render  his  ao- 
count  of  moneys  or  books,  &c.  in  his  hands,  belonging  to  the  so« 
ciety.  The  pursuer  here  was  not  charged  witii  retaining  any  of 
the  society's  funds,  but  only  witli  being  indebted  to  it  otherwise* 
As  to  the  22d  regulation,  if  the  pursuer  had  founded  on  it  in  the 
court  below,  he  might  have  been  entitled  to  have  the  claim  adjust* 
ed  by  arbitrators ;  (Cooper,  11th  March  1826.)  But  he  not  only 
did  not  plead  this,  but  maintained  the  very  reverse ;  for  he  main* 
tained,  that  it  could  only  be  determined  in  the  Court  of  Session* 
Having  stated  no  objection  at  the  time  on  this  ground,  he  is  bar- 
red from  stating  it  now.  He  argued,  that  the  33.  Geo.  III.  cap* 
54,  sec  16,  makes  the  enforcement  of  this  regulation  so  impera- 
tive, as  to  exclude  all  other  jurisdiction.  But  it  only  compels  the 
pardes  to  <  such  arbitrators  as  shall  be  named  and  selected,'  and  he 
prevented  the  society  from  naming  any  body.  The  expulsion  is 
challenged,  partly  an  the  ground  that  it  did  not  take  place,  as  re- 
quired by  the  14th  regulation,  at  a  meeting  *  called  for  the  par- 
^  pose.'  This  point  is  not  free  from  doubts  but  the  Lord  Ordinary 
has  not  thought  it  necessary  to  dispose  of  it,  because  he  holds  it 
to  be  clear,  that  the  conviction  was  irregular  in  another  respect* 
The  regulation  allows  the  society  to  expel  a  member  who  has  been 
guilty  of  ^  any  misdemeanour,  fraudulent  bankruptcy,  or  such  like.' 
This  implies  that  he  can  only  be  expelled  for  a  crime,  and  conse- 
quently that,  before  he  can  be  convicted,  he  must  be  duly  tried; 
not  certainly  with  all  the  formalities  of  an  ordinary  trial  before  a 
court,  but  still  with  a  fair  regard  to  the  substance  of  justice.  Now,' 
there  never  was  any  specific  charge  preferred  against  him ;  nor  is 
the  exact  offence  for  which  he  was  expelled  even  yet  to  be  gathered 
from  the  proceedings.  It  would  seem  from  the  notice  given  of 
the  intended  motion,  that  it  was  meant  to  extrude  him,  because  he( 
had  not  paid  his  debt;  at  other  times  it  seems  to  have  been  for 
official  malversation ;  elsewhere  for  breach  of  trust,  &c.  &c. ;  and 
he  is  nowhere  told  exactly  what  to  defend  himself  from.  Certain 
facts,  or  alleged  facts,  are  set  forth ;  and,  on  considering  these,  fai^ 
brethren,  upon  the  whole,  expel  him.  In  this  situation,  it  is  need- 
less to  dispose  of  his  plea,  that  he  was  convicted  without  evidence, 
because  the  evidence  cannot  be  judged  of  without  knowing  the 
cliarge«  All  that  the  Lord  Ordinary  can  say  is,  that  though  be 
plainly  deserved  to  be  dismissed  from  the  treasurership,  the  proof 
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*  of  crimiDal  g^ilt,  so  as  to  warrant  bis  ezpulsiofi,  is  not  quite  satis*  1^  May  183S. 

*  factory.' 

Howie  V. 
Aberdeco 

Both  parties  reclaimed.     On  advising,  M«8on  Lodge. 

The  Lord  Justice^Clerh. — I  must  own  that  from  the  first  I  bad  opblon  of 
doubts  about  the  validity  of  the  present  act  of  expulsion,  and  I  still  Court. 
entertain  those  doubts.   I  cannot  agree  to  alter  the  Lord  Ordinary's 
interlocutor ;  nor  do  I  consider  myself  compelled  to  express  any 
opinion  as  to  the  conduct  of  the  pursuer.    If  I  were  trying  that  in  a 
c<Hnpetent  shape,  or  as  a  member  of  this  society,  there  was  nothing 
in  the  pursuer's  conduct  which  would  induce  me  to  have  voted  for 
Lis  remaining  a  member  of  it:  but  the  question  for  the  Court  tp 
determine  is,  whether  the  society  had  duly  and  legally  expelled  the 
pursuer  from  the  benefits  of  a  charitable  institution,  on  which  he 
had  a  claim  by  law  ?  It  was  most  material  in  this  case,  considering 
the  nature  of  the  institution,  to  keep  in  view  that  no  member  could 
be  deprived  of  its  benefits,  but  by  due  course  of  procedure,  and 
that  was  laid  down  in  the  14th  section  of  the  regulations  of  the 
society,  and  was  so  explicit,  that  it  was  impossible  to  supply  it  by 
equipoUents.     If  the  meeUng  was  not  called  for  the  purpose,  they 
could  not  entertain  the  motion.     There  was  an  annual  meeting  of 
the  Lodge,  and  at  such  I  do  not  conceive  it  was  incompetent  to  vote 
the  expulsion  of  a  member,  if  the  regulations  of  the  institution  had 
been  complied  with  in  calling  it.    If  expulsion  was  then  to  be  voted, 
that  meeting  should,  over  and  above  ordinary  formalities,  have  been 
called  for  the  express  purpose.     The  positive  regulations  of  the 
society  were  not  done  away  with,  because  it  was  a  general  meeting. 
The  meeting  for  such  a  purpose  must  have  been  summoned  by  the 
officer.    The  regulations  bore  so,  even  for  any  purpose  except  that 
on  St  John's  day.     It  was  no  equivalent,  that  notice  was  given  in 
the  newspapers  that  this  matter  was  to  be  taken  up.     The  pursuer, 
at  the  time  of  such  notice,  was  in  jail  at  the  instance  of  the  society^ 
and  was  not  in  a  situation  regularly  to  receive  the  newspaper.   The 
1 4th  regulation  ordained,  that  before  any  member  could  be  expel- 
led, it  must  be  at  a  meeting  called  by  special  summons,  issued  by 
the  officer  to  all  the  members,  that  on  that  occasion  expulsion  would 
be  moved  for.    Now,  the  first  question  was.  Was  this  such  a  meet- 
ing ?  I  think  not,  in  terms  of  the  section  in  the  regulations  quoted ; 
but  more  than  this,  the  pursuer  should  have  been  duly,  and  re« 
gularly,  and  formally  apprised,  that  at  the  meeting  a  specific  mo^ 
tion  was  to  be  made  for  his  expulsion.     If  the  minutes  of  the  so^ 
ciety  had  been  transmitted  to  him,  that  would  have  been  the  pr«>- 
per  course ;  and  I  consider  nothing  could  have  been  more  necessary 
in  the  circumstances.  The  pursuer  was  entitled  to  this,  because  every 
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Is  Mcy  1836.  one  but  he  knew  what  w^s  proposed  to  be  (tone,  there  was  a  total 
^"^■^V^^  absence  of  any  thing  like  notice  to  him.  It  was  supposed  there  waB 
Aberdeen  much  ground  and  information  in  the  declaration  of  the  pursuer, 
Mason  Lodge,  which  led  to  the  notice  for  his  expulsion.  The  society,  under  the 
Optnionof  Circumstances,  were  not  entitled  to  say  that  they  were  ignorant  he 
Court.  ^  had  borrowed  the  money,  and  they  could  draw  no  other  conclusion 

than  that  it  was  borrowed  for  his  own  purposes.  On  the  14th  Sep- 
tember, there  was  notice  given  of  the  pursuer's  application  for  ali- 
ment, and  the  minute  indicates  the  feeling  of  the  members  on  the 
subject  of  granting  him  an  aliment.  I  do  not  think,  that  on  that 
occasion  they  were  actuated  by  any  feelings  in  regard  to  hismiseon- 
duct  There  was  a  necessity  for  the  fullest  notice  on  the  I4ta 
September.  I  take  the  pursuer's  letter  applying  for  liberation  as 
proof  that  he  was  not  aware  of  any  purpose  to  expel  him.  In  it  be 
addresses  them,  and  prays  as  *  an  afflicted  brother;'  and  this  letter 
formed  part  of  the  society's  own  minutes.  I  am  clear  that  the 
meeting  was  not  called  for  the  purpose  of  expulsion,  and  that  the 
pursuer  got  no  notice,  and  therefore  that  the  Lord  Ordinary's  inter- 
locutor is  well  founded. 

Lord  Glenlee  was  of  a  different  opinion,  and  thought  that,  con- 
sidering all  the  circumstances,  due  attention  had  been  paid  to  the 
interests  of  the  pursuer,  and  due  intimation  given  of  his  proposed 
expulsion. 

Lord  Meadowbank  delivered  an  opinion  concurring  with  the  Lord 
Justice- Clerk,  and  Lord  Medwyn  agreed  with  Lord  Glenlee. 

Their  Lordships  being  thus  equally  divided,  the  case  stood  over 
till  4th  December,  when  the  Lord  Justice- Clerk  delivered  an  opi- 
nion, more  emphatically,  and  to  the  same  effect  as  his  former  one ; 
but  the  difference  of  opinion  on  the  Bench  not  being  reconciled,  the 
record  was  ordered  to  be  laid  before  the  whole  Court  for  their 
opinions,  and  the  parties  were  appointed  to  lodge  short  cases  on 
the  question  of  reducing  the  sentence  of  expulsion. 


Opinion  of 

Consulled 

Judges. 


•  The  following  opinion  was  returned  by  the  Lord  President^  and 
concurred  in  by  Lords  FuUerton  and  Moncreiff, — *  We  are  of  opi- 

<  nion  that  the  interlocutor  of  Lord  Cockburn  ought  to  be  adhered 
^  to,  for  the  reasons  stated  in  his  Lordship's  interlocutor  and  note, 

•  which,  therefore,  it  is  unnecessary  for  us  here  to  repeat.  And  we 
^  are  confirmed  in  this  opinion,  by  attending  to  the  proceedings  with 
^  reference  to  the  motion  for  expulsion,  which  do  appear  to  us  to 
'  have  been  irregular  and  unfair  towards  Howie,  and  to  evince  a 
^  determination  to  expel  him,  right  or  wrong.     The  motion  for  ex- 

<  pulsion  was  never  personally  notified  to  him.     It  was  only  pub- 
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lished  in  the  Aberdeen  newspaper,  which  he  expressly  states  he  Id  May  1B96. 
never  saw,  and  which,  considering  his  poverty,  and  that  he  was  J^^y^"^  - 
then  actually  in  jail  at  the  instance  of  the  Lodge,  is  extremely  Aberdeen 
probable ;  at  all  events,  he  expressly  avers  that  he  was  ignorant  of  Mason  Lodge. 
the  intention  of  bringing  forward  any  sncfa  motion  at  that  meeting^.  Opinion  of  : 
And,  therefore,  although  it  certainly  was  not  necessary  that  the  Consulted 
proceedings  against  him  should  be  conducted  with  all  the  form!    "  ^  * 
and  regularity  usual  in  cases  before  courts  of  justice  in  criminal 
cases,  we  are  of  opinion  that  he  should,  at  least,  have  had  pre- 
vious notice  of  the  intended  motion  against  him — the  more  espe- 
cially as  the  notice,  as  printed,  supposing  him  to  have  seen  it,  wa^ 
only  conditional,  ^  in  case  no  satisfactory  arrangement  is  made  of 
« the  debt  due  by  him  to  the  Lodge  before  that  time.'     Now,  if  hi 
had  been  aware  of  the  intended  motion,  he  might  at  that  very 
meeting  have  offered  some  satisfactory  arrangement  for  liquidating 
or  securing  the  debt.     Further,  it  appears  that  on  the  27th  De- 
cember 1824,  he  presented  a  petition  to  the  Lodge,  praying  them 
to  liberate  him  on  account  of  his  poverty  and  bad  health.     Sei   . 
his  petition  on  p.  14.  of  the  case  for  the  Lodge,  Feb.  14^  1836. 
Now,  when  this  petition  was  read  at  the  annual  meeting,  it  was 
superseded  till  the  motion  for  his  expulsion  was  disposed  of;  by 
which  means,  as  he  was  then  in  jail,  he  was  deprived  of  all  oppor^ 
tunity  of  giving  any  explanation,  or  offering  any  arrangement  aS 
to  the  debt,  in  terms  of  their  own  advertisement     Then,  having 
superseded  his  liberation,  they  proceed  to  expel  him ;  and  having 
thus  got  rid  of  him  without  giving  him  any  opportunity  of  being 
heard  in  any  shape  against  the  expulsion,  they  then  resume  con- 
sideration of  his  petition  for  liberation,  which  they  grant,  after  it 
could  no  longer  be  of  any  avail  to  him  with  reference  to  the  ques-  . 
tion  of  expulsion.     All  these  proceedings  appear  to  bs  to  be  sb 
irregular,  unjust  and  harsh,  and  evincing  such  a  fixed  determina- 
tion to  free  themselves  from  the  expense  of  contributing  towards 
this  poor  man's  relief,  that  we  are  of  opinion  it  gives  a  colour  of 
oppression  to  this  case,  not  to  be  justified,  even  on  the  supposition 
that  Howie  did  substantially  deserve  to  be  expelled.' 
Addition  by  Lord  Futterton. — *  I  concur  in  the  opinion  above  ex*- 
pressed,  that  the  interlocutor  of  the  Lord  Ordinary  ought  to  be' 
adhered  to.     First,  Though  the  strict  formalities  of  a  trial  were  " 
neither  required  by  the  rules  of  the  society,  nor  indeed  consistent 
with  its  constitution,  I  think  that,  by  necessary  implication  from 
those  rules,  construed  agreeably  to  the  most  obvious  considerations 
of  justice  and  propriety,  the  society  was  not  entitled  to  pronounce 
sentence  of  expulsion  on  one  of  its  meml^ers,  without  giving  him 


643 


DECISIONS  OF  THE 


No.  I2S. 


18  Ma  J  IS9^ 


Howie  V, 
Aberdeen 
Moflon  Lodge. 

Opinion  of 
Consulted 

Judgeii 


due  notice ;  and  I  do  not  think  that  intimation  in  the  neWftpapera 
was  due  notice,  particularly  considering  the  qualified  terms  of  that 
intimation,  and  that  the  party  was  at  the  very  moment  detained 
in  prison  at  their  instance.  Secondly^  I  am  of  opinion  that  the 
meeting  of  the  27 tb  December  1824  was  not  summoned  accord* 
ing  to  the  form  prescribed  by  the  rules  in  regard  to  the  expubion 
of  members.  By  the  2d  article  of  those  rules,  the  general  meet*> 
ing  of  the  27th  of  November,  or  the  next  lawful  day  thereafter, 
is  to  be  held,  '  for  the  purpose  of  electing  officers,'  &c.  notice 
of  the  hour  being  ^iven  in  the  Aberdeen  Journal.  By  the  14th 
article,  expulsion  can  only  be  pronounced  by  ^  the  majority  of  the 
(  members  present  at  any  general  meeUng  called  for  that  purpose.' 
Article  8.  provides,  '  that  general  meetings  for  entering  new 
^  members,  or  otherwise,  as  may  be  found  necessary  for  the  aiTairs 
*  of  the  society,'  sliall  take  place  by  the  authority  of  the  master, 
&c.  and  be  called  by  the  ^  officer  of  the  Lodge  in  the  usual  manner.' 
By  the  combined  operation,  then,  of  those  articles,  8  and  14,  it 
appears  to  me,  that  the  competent  form  of  summoning  a  general 
meeting,  for  the  purpose  of  expelling  members,  was  by  '  the  officer 
<  of  the  Lodge ;' — a  mode  of  citation  implying  a  personal  notice,  or 
something  equivalent,  to  all  the  members  of  the  Lodge,  and  of 
course  to  the  party  accused,  if  within  the  reach  of  such  notice. 
And  1  do  not  think  that  this  form,-  required  by  Articles  8.  and  14, 
could  be  supplied  by  the  intimation  in  the  newspaper;  an  intima'* 
t]fin  much  less  certain  and  direct,  and  in  the  present  case  merely 
subjoined  to  the  notice  of  a  general  meeting,  intended,  agreeably 
to  the  second  article,  for  purposes  distinct  from  the  expulsion  of 
members.' 

Addition  by  Lord  Moncreiff. — *  I  concur  in  the  Lord  President's 
opibion,  principally  on  this  ground,  that  though  there  was  clearly 
no  obligation  on  the  society  to  institute  any  thing  like  a  regular 
trial,  they  were  bound  to  give  the  party  full  and  fair  notice  of  the 
precise  nature  of  the  charge  made,  and  of  what  was  intended 
against  him,  and  to  give  it  in  such  circumstances  that  be  might 
have  it  in  his  power  to  attend  the  meeting,  or  in  some  manner  to 
state  whatever  he  might  choose  to  say  against  the  proposed  reso- 
lution to  expel  him ;  and  that,  while  the  defenders  were  detain- 
ing  him  in  jail,  the  advertisement,  with  reference  to  the  annual 
meeting,  and  the  terms  of  that  advertisement,  cannot  be  considered 
as  such  fair  and  full  notice.  If  the  pursuer  had  not  been  in  jail, 
and  if  the  advertisement  had  stated  distinctly  the  charge  intended 
to  be  brought  forward,  and  an  unconditional  purpose  to  propose 
that  be  should  be  expelled  from  the  society,  I  should  not  have 
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been  prepared  to  say  that,  under  the  regulations  as  I  understand  18  May  18S6. 
them,  it  would  have  been  incompetent  to  proceed  in  the  matter  at    ^^^V^*^ 
that  meeting.     But,  in  the  actual  circumstances,  I  think  that  the  ^J^een 
notice  was  insufficient,  and  the  proceeding  incompetent,  as  well  as  Mason  Lodge. 
contrary  to  the  essential  principles  of  justiee.'  opinion  of 

Lord  Cockbum  returned  the  following  opinion :  <  I  am  still  of  Con»uited 
opinion  that  the  expulsion  of  the  pursuer  cannot  be  maintained  ^"  ^^ 
in  law.  In  saying  so,  I  refer  to  the  record  as  it  t5,  and  do  not 
speak  of  the  case  in  any  new  character  which  it  may  be  made  t6 
assume  by  the  addition  of  new  pleas.  It  is  competent  for  the 
Ck>urt  to  suggest  an  additional  plea ;  but  both  parties  are  entitled 
to  be  heard,  first  before  it  be  admitted,  and  again  upon  its  effect. 
In  the  meanwhile,  the  case  must  be  disposed  of  on  the  existing 
record ;  with  reference  to  which  alone  this  consultation  has  been 
held.  The  Mason  Lodge  was  not  bound  to  proceed  with  any 
thing  approaching  to  the  regularity  of  a  court ;  but  it  was  bound 
to  proceed  according  to  the  plain,  obvious,  and  indispensable  rules 
of  common  fairness ;  and  if  they  did  not  do  so,  the  greatness,  or 
the  clearness,  of  the  guilt  of  the  pursuer  is  perfectly  immaterial. 
Such  societies,  if  not  duly  checked,  are  extremely  apt  to  convert 
their  exemption  from  form  into  an  exemption  from  the  necessity 
of  being  just,  and  to  imagine  that  their  confidence  in  the  guilt 
of  a  brother,  (whose  expulsion  may  be  convenient,)  is  a  sufficient 
reason  for  dispensing  with  his  defence.  Now,  though  the  inter- 
locutor decides  the  case  on  only  one  point,  because  this  was 
thought  enough,  I  am  of  opinion  that  the  proceedings  were 
vitiated  by  two  fatal  flaws :  1.  It  is  not  proved  that  any  notice 
of  the  intention  to  try  was  given  to  the  accused ;  and  so  far  as 
can  be  inferred  from  the  statements  of  the  defenders  on  the  re- 
cord, there  is  sufficient  prima  facie  evidence  that  no  such  notice 
was  given.  The  only  intimation  which  they  allege  was  by  ad- 
vertisement, twice  in  a  single  newspaper,  in  December  1824'; 
which  advertisement  was  not  confined  to  this  particular  subject, 
but  had  the  summoning  of  an  annual  meeting  for  its  principal  ob- 
ject, (statements  49,  50.)  But  the  pursuer  avers,  (condescen- 
dence 16,)  that  he  never  saw  this  advertisement;  and  this  is  ren- 
dered probable  by  the  fact  that  he  was  in  jail  from  the  27th  of 
August  till  after  he  was  expelled  on  the  27th  of  December.  It 
is  said  by  the  defenders  in  their  case,  (p.  14,)  that  in  point  of 
fact  he  was  aware  of  the  intended  motion ;  but  there  is  no  such 
averment  in  the  record.  It  is  said  that  he  does  not  deny  his 
knowledge  in  the  record.  I  rather  think  he  does  indirectly ;  for 
the  end  of  the  16th  article  of  his  condescendence  scarcely  admits 
of  any  other  con^tructioB^     Accordingly,  h^  sent  a  petition  to  the 
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meetings  at  wbich  the  ezpuUion  took  place,  praying  to  be  liberated 
from  jail ;  in  which  petition  there  is  not  even  an  allu&ion  iQ  an  j 
design  of  extrusion— a  fact  which  is  irreqoncileabU  with  tiie  idea 
that  he  was  aware  of  a  much  heavier  calamity  than  a  little  longer 
incarceration  being  impending  over  him.  But  let  it  be  assumed 
that  he  not  only  knew  what  awaited  him,  but  that  he  knew  it  from 
reading  the  advertisement ;  I  do  not  think  this  was  enough.  He 
was  entitled  to  remain  passive,  till  he  wps  put  into  the  position  of 
an  accused  man,  by  being  warned  by  a  direct  personal  intimation  to 
prepare  for  his  defence  on  a  particular  day.  2.  No  specific  charge 
was  given  notice  of  in  the  advertisementi  or  was  made  at  the 
meeting,  or  is  specified  even  yet  in  the  record.  That  be  had  ap* 
plied  L.lOO  of  the  funds  to  his  own  purposes,  which  he  had  been 
incapable  of  replacing,  is  clear ;  and  it  may  even  be  admitted, 
that  out  of  these  facts  a  crimincd  charge,  warranting  expiilsion, 
might  have  been  made.  But  his  accusers  were  bound  to  state 
what  the  charge  was.  Not  certainly  with  technical  accuracy^ 
They  were  not  bound  to  distinguish  embezzlement  from  theft,  or 
breach  of  trust  from  either.  But  he  Iiad  a  right  to  know,  no  maU 
ter  in  what  Language,  the  practical  import  of  the  moral  delin* 
quency  meant  to  be  charged.  The  proceedings  shew  that  bis 
misconduct  was  sometimes  considered  to  have  consisted  in  a  cri«> 
minal  appropriation  of  the  money  to  himself,  intended  and  devked 
from  the  very  first  At  other  times  it  is  stated  as  a  piece  of  mere 
oflSqial  rashness  or  malversation,  in  the  treasurer  using  the  so- 
ciety's funds  at  all,  however  honestly  in  the  original  design* 
Then  it  is  treated  as  lying  in  his  official  concealment  pf  the  truth 
from  his  constituents  in  his  acconnts ;  and  often,  and  chiefly,  is 
his  guilt  said  to  consist  in  his  inability  to  repay.  If  their  true 
feeling  can  be  gathered  from  their  proceedings,  it  is  dear  that  it 
was  on  this  last  score  that  the  expulsion  took  place.  The  minutes 
of  the  meeting  on  the  14th  of  September  1824  bear  that  the  clerk 
ivas  ordered  to  advertise  the  motion  for  expulsion  on  the  27th  of 
December,  ^  in  case  no  satisfactory  arrangement  is  made  of  die 
<  debt  due  by  him  to  the  Lodge  before  that  day.'  If- he  had  paid 
the  debt,  we  liave  their  own  authority  for  holding  that  any  delin* 
quency,  through  which  it  was  incurred,  would  have  been  over- 
looked. Since  his  conduct  admitted  of  these  various  aspects,  he 
was  well  entitled  to  be  informed  explicitly  which  view  of  it  was 
meant  to  be  taken ;  and  the  society  would  not  have  been  the 
worse  of  having  the  exercise  of  \tA  penal  jurisdictiQO  assisted  by 
what  the  accused  man  might  possibly  s^y,  either  in  defence  or  in 
extenuation,  for  justice  or  for  inercy.  No  doubt  the  14th  artiole 
gives  the  society  power  to  ei^pel,  *  if  }i  thall  appear  ^idw^  lo  a 
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**  majority  of  the  members  present '  that  there  has  been  dde  delin-  18  Haf  1896. 

*  qaency ;  but  this  certainly  does  not  make  any  thing  resolve  into    ^^"^V^ 

*  the  mere  caprice  of  the  meeting.     They  bad  no  right  to  say  thsft  ^^^^^een 

*  a  brother's  guilt  appeared  evident,  until  they  gave  him  ain'oppor- Ufaaon  Lodge. 

<  tunity  of  explaining  his  conduct,-**-which  he  coiild  not  do  until  opii^  of 

*  he  ?^a8  told  exactly  what  the  substance  of  his  alleged  criminality  Consulted 

*  was.     He  was  never  told  to  prepare  himself  against  any  pattioir-  ^^^^^ 

*  lar  charge.    The  spirit  with  which  the  whole  proceeding  was  con*- 

<  ducted  may  be  appreciated  from  three  facts :  1^^  Instead  of  east- 
^  ing  him  off  as  a  criminal,  they  were  willing  to  keep  him  if  he 

*  would  only  pay  his  debt ;  that  is,  die  expulsion  was  resorted  to 
'  for  the  attainment  of  a  personal  object  of  their  own.    2^,  His 

*  petition  for  liberation  from  jail,  which,  though  it  had  only  been 

*  for  an  hour,  was  absolutely  necessary  to  enable  him  to  make  his 

*  defence,  was  rejected  by  die  meeting ;  which,  in  his  absence,  thus 

*  created  by  them,  proceeded  to  expel.  d</,  Then,  having  deprived 
^  him  of  the  right  to  come  among  them  as  a  member,  they  instantly 
^  grant  the  prayer  of  his  petition  ;  proving  that  the  prevention  of 

*  his  defence  bad  been  tlieir  only  object  in  refusing  it  before.     I 

*  cannot  think  that  a  court  of  justice  can  sanction  such  proceedings.' 

Lords  Balgray^  Gillies^  Mackenzie^  Carehome  and  Jeffrey  returned 
this  opinion :  <  We  rather  think  that  the  interlocutor  of  the  Lord 
^  Ordinary  should  be  altered,  and  tlie  defenders  asscdheied.     There 

<  seems  no  room  for  doubt  at  all,  that  the  expulsion  of  the  pursued 

<  from  the  Lodge  was  in  itself  a  measure  perfectly  just  and  pro- 

*  per ;  for  it  appeared,  from  his  own  confession,  that  he  had  com- 
^  mitted  an  act  of  breach  of  trust,  fraud  and  embezaleraent^  for 

*  which  he  might  justly  and  legally  have  been  subjected  to  a  sen- 

<  tence  of  at  least  imprisonment,  for  a  term  of  no  short  duration,  in 
^  the  bridewell  of  Aberdeen.  And  that  act,  too,  was  committed 
^  against  the  Lodge  itself,  whose  confidential  o£Seer  he  had  been, 

<  which  had  thereby  suffered  a  considerable  loss.    In  these  circum- 

<  stances  his  expulsion  from  the  society  was  a  measure  of  the  most 

*  obvious  and  undoubted  justice  and  propriety.  But  it  is  said  tha^ 
f  however  just,  it  was  not  competently  effected,  from  the  want  of 

<  due  form.     In  ^ejirtt  place,  it  seems  to  be  contended,  tliat  the 

*  form  necessary  was  something  approaching  at  least,  or  resembling 

*  in  certain  respects,  a  legal  trial  before  the  Lodge,  for  the  misde- 

<  meanour,  on  account  of  which  he  was  expelled.    We  cannot  adopt 

<  that  view.  The  Lodge  had  neither  jurisdiction  nor  skill  suited 
^  to  legal,  or  any  thing  like  legal  trials  of  their  members  for  delink 

<  quencies.  It  was,  in  reason,  proper  and  necessary  tiiat  they 
f  should  have  a  power  of  expulsion,  upon  inquiries  wholly  untram- 

<  nelied  by  any  legal  formaltties  of  that  kind.    In  general,,  therd 

Sua 


646 


DECISIONS  OF  THE 


No.  1*26. 


18  Hay  1836. 


Howie  o. 
Aberdeen 
.  Mason  Lodge. 

Opinion  of 

Consulted 

Judges* 


<  would  be  no  room  for  any  such  trial,  in  tases  the  most  fit  for  er- 

<  pulsion*     Take,  for  instance,  the  obvious  cases  of  a  member  who 

*  had  notoriously  fled  the  country,  after  committing  a  crime,  or  been 

<  convicted  of  a  crime  by  a  criminal  court,  and  transported  or  sent  to 
^  bridewell ;  it  is  plain,  that  in  such  cases  there  could  be  nothing 
^  at  all  like  a  trial  for  the  crime  before  the  Lodge  itself,  previous 
^  to  the  expulsion  of  such  member.  As  little  could  there  be  any 
'  occasion  for  any  thing  like  a  criminal  trial  before  the  Lodge,  when 

<  a  member  did  not  attempt  to  deny,  but  under  his  own  hand  con- 
'  fessed  a  disgraceful  delinquency*  Accordingly  the  power  of  ex- 
^  pulsion  is  expressly  provided  in  the  regulations,  quite  free  from 

*  any  such  unnecessary,  and  indeed  impracticable  restriction.  The 
f  clause  is  in  these  words :  <  That  for  preserving  the  character  of 
**  the  society,  it  is  ordered  that,  upon  information  or  flagrant  report 
<^  of  any  misdemeanour,  fraudulent  bankruptcy,  or  such  like,  of  any 
^^  member,  the  master  and  other  official  managers  for  the  time  do 
^  make  strict  inquiry  thereanent ;  and  if  it  shall  appear  evident  to 
«  a  majority  of  the  members  present  at  any  general  meeting  called 
*<  for  that  purpose,  that  the  report  is  well  founded,  such  offending 
*^  member  shall  be  expelled  from  the  society,  and  forfeit  for  ever 
<*  any  interest  therein.'   The  import  of  this  regulation,  we  think,  is, 

<  that  the  inquiry  or  exhibition  of  evidence,  respecting  the  foot  of 
f  misdemeanour,  may  be  of  any  form  or  nature  that  affords  a  rational 
^  ground  of  certainty  to  a  general  meeting  called  for  the  purpose  of 

<  considering  it,  however  different  it  may  be  from  any  thing  admis- 

<  sible  in  legal  procedure  for  crimes.  If,  before  such  a  meeting, 
^  there  were  such  grounds  of  certainty,  we  do  not  think  that  any 

<  member  expelled  by  such  meeting  could  pretend  to  have  it  re- 

*  scinded,  merely  on  the  ground  that  it  followed  on  an  investigation, 
^  not  similar  in  all  respects,  or  in  any  respect  to  a  judicial  trial  for 
f  crime.     The  less  strict  and  formal  was  the  proof  of  the  misde- 

<  meanour  on  which  the  expulsion  proceeded,  the  more  it  might  be 
^  open  to  the  member  expelled  to  maintain  that  it  was  erroneous, 
*'  that  he  was  innocent,  and  sdll  to  offer  evidence  establishing  his 
>  innocence.     But  where  the  actual  fact  of  the  misdemeanour  and 

<  the  justice  of  the  expulsion  was  undeniable,  we  cannot  see  that 
^  the  mere  want  of  a  sort  of  formality,  certainly  not  required  by  the 

<  regulations,  could  afford  any  ground  for  reducing  a  well-founded 
^  act  of  the  society.  But  it  is  farther  said,  that  the  meeting  was 
^  not  a  general  meeting  called  for  the  purpose,  in  terms  of  the  re- 

*  gulations.  We  think  that  this  objection  is  not  sufficient  The 
^meeting  was  the  annual  meeting,  competent  generally  for  the 

<  discussion  of  any  business.  But,  besides  that,  notice  had  been  spe- 
^  dally  given  iu  the  public  newspapers  that  the  subject  of  the  pur- 
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saer'a  expttkion  would  be  considered  at  this  meeting.    We  think,  18  May  1836. 
therefore,  that  this  was  truly  a  general  meeting  called  for  this  pur-    ^<^v*^ 
pose.     It  had  also  other  purposes ;  but  that  did  not  exclude  this  ^^JJ^^^Jn 
particular  purpose,  of  which  notice  had  been  given,  and  which,  of  Mason  Lodge: 
course,  the  meeting  were  called  to  consider.     No  form  of  trial  q  jjjj^  ^f 
being  necessary,  and  the  meeting  being  sufficient,  we  think  then.  Consulted 
that,  by  the  pursuer's  own  confession  in  writing,  it  did  most  rea-  ^^^^^ 
sonably  appear  evident  to  a  majority  of  that  meeting  that  the  pur- 
suer had  been  guilty  of  a  misdemeanour,  for  which  it  was  pro- 
per to  expel  him.     He  was  expelled  accordingly,  and  we  see  no 
good  grounds  why  this  act  of  unquestionable  justice  and  propriety 
should  be  rescinded.     We  must  farther  observe,  that  we  think  it 
very  doubtful,  whether  the  pursuer  ought  to  be  allowed  to  bring 
forward  a  formal  objection  of  this  kind,  post  tantam  temporis.     If 
he  had  insisted  upon  it  at  the  time  of  his  expubion,  it  is  very  proba* 
ble  that  evidence  could  then  have  been  produced  of  communica- 
tions between  the  Lodge  and  him,  such  as  to  afford  a  complete 
answer  to  it,  which  evidence  may  no  longer  exist.     And  it  seems 
clear  that,  if  at  that  time  there  had  been  felt  to  exist  any  doubt  in 
the  case,  there  was  an  immediate  remedy,  by  expelling  the  pur« 
suer  anew,  in  a  form  not  subject  to  the  objection ;  whereas,  if  the 
objection  were  to  be  sustained  now,  he  must  be  held  to  have  con- 
tinued a  member  for  years  after  he  was  certainly  expellable,  and 
fully  understood  to  have  been  expelled.     It  does  not  therefore 
seem  consistent  with  equity  to  allow  the  pursuer,  by  lying  by  so 
long  a  time,  to  gain  the  advantages  of  insisting  on  a  formal  ob- 
jection of  this  kind,  in  circumstances,  and  to  an  effect,  different 
from  what  existed  at  the  proper  time  for  insisting  on  the  objec- 
tion/ 

•  •  • 

The  following  interlocutor  was  pronounced,  on  advising  the  case,  judgment. 
with  the  above  opinions :  *  The  Lords  having  resumed  consideration 

<  of  the  mutual  reclaiming  notes,  cases  for  the  parties,  with  the  opi^ 
^  aions  of  the  Consulted  Judges  thereon,  adhere  to  the  interlocutor 

*  of  the  Lord  Ordinary,  in  so  far  as  regards  the  action  for  setting 

*  aside  the  decree  of  the  Sheriff,  and  refuse  the  desire  of  the  re- 

<  claiming  note  for  the  said  William  Howie ;  and  in  so  far  as  re-. 
^  gards  the  action  for  setting  aside  the  expulsion  of  the  pursuer  from 
^  the  Lodge,  in  respect  of  the  opinions  of  the  Consulted  Judges,  find, 

<  that  there  are  no  grounds  of  irregularity  in  carrying  through  the    ^ 

<  same,  which  can  affect  the  said  proceedings ;  therefore  alter  the 

<  interlocutor  of  the  Lord  Ordinary  to  that  extent,  sustain  the  de- 

*  fences  to  the  reasons  of  reduction,  assoilzie  the  defenders,  and  de- 
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iBJiny  1836.  <  tetn;  and  in  respect  no  claim  for  additioi^  eKpenses  has  been 
<  made,  find  none  due.' 

Howie  V. 

Aberdeen  ▼      •  ^^  i.  ^    ., 

lldason  Lodge.  *^™  Ordinary,  Cockhum,      Act.  C.  Fergutson,         Alt.  JJ.  /.  Roberisotu         SoUr$ 

Macfarlane,  W.S.  and  Walter  JDuthie,  W.&  Agents.        Mr  Thornton,  Clerk. 

R. 


SECOtTD  DIVISION. 

Na  CXXVII.  I»A  3%  1836. 

WILLIAM  COWAN,  (Crawford's  Trustee,) 

Offoinst 
Mrs  jane  RONALD  ANGUS  or  CRAWFORD 

AND  Others. 

Trvst.— (Liability  ovTRUSTEEs.)^Dfi.i6EVCE.—C%ran9ijtoieff 
in  which  it  was  found,  that  truitees  acting  under  a  trust^deedf  hy 
which  it  was  declared  that  they  ihouU  *  not  to  be  liable  for  emi$- 

*  sionsy  or  not  doing  diligence,  but  eaelifor  his  own  actual  intromu' 

*  sums  only^  were  not  liable  personally  for  losses  occasioned  to  the 
trust^estate,  Ist,  By  the  insolvency  of  their  factor,  whom  they  had, 

*  for  a  series  of  years,  neglected  to  call  to  account ;  and,  2d,  By  the 
misconduct  and  insolvency  of  a  tenant,  occurring  after  the  factory 
had  determined,  and  while  the  sole  management  of  the  estate  was 
vested  in  the  trustees. 

Narrative.  Bt  trust- disposition  and  settlement,  dated  22d  October  1799,  the 
late  William  Crawford  conveyed  his  whole  estate,  heritable  and 
moveable,  to  trustees^  of  whom  the  pursuer  was  one,  and  to  the 
survivors  or  survivor  of  them.  The  ultimate  purpose  of  the  trust, 
after  payment  of  debts  and  legacies,  was  declared  to  be  for  behoof 
of  William  Crawford,  the  testator's  grandchild,  in  whose  £svour  the 
trustees  were  directed  to  divest  themselves  of  the  residue  of  the 
estate,  upon  his  arrival  at  majority.  The  trust-deed  conferred  full 
powers  upon  the  trustees  for  the  management  of  the  estate ;  and,  in 
particular,  they  were  authorised  <  to  appoint  factors,  either  of  their 
^  own  number,  or  other  fit  persons,  for  uplifting  the  rents  of  my  lands 

*  and  estate,  and  principal  sums  and  annualrents  of  the  debts  here- 
^  by  disponed,  and  whole  other  subjects  of  the  said  trust ;  and  from 

*  time  to  time  to  ebiploy  the  same,  and  the  prices  and  proceeds  of 
<  the  said  trust-estate,  upon  such  securities,  real  or  personal,  as  they 
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*  olradl  think  fit,  antil  the  same  shall  be  applied  in  manner  as  here-  18  May  1838. 

*  in  after  directed ;  and  to  giro  saeh  salaries  and  gratifications  to    ^^"^V^ 
^  the  said  factor,  or  any  others  who  shall  be  employed  in  the  pre-  ^ngu"  ^r 

*  mises,  as  they  shall  think  fit.'     The  deed  also  contained  a  pro-  Crawford  and 
tecting  clause,  declaring,  <  that  the  trustees  shall  not  be  liable  for  ^^^^^ 

^  omissions,  or  not  doing  diligence,  but  each  for  his  own  actual  in-  MarrntlTe. 

*  troraissions  only,  and  not  to  be  answerable  to  my  said  grandchild, 

*  or  his  foresaids,  in  any  farther,  or  for  one  another/ 

Mr  Crawford,  the  truster,  died  on  the  2*2d  November  1799, 
leaving  considerable  property,  partly  invested  in  government  and 
•ther  secnrities,  and  partly  consisting  of  current  leases  of  fiirms  and 
eoal-works  in  Ayrshire.  His  Widow  and  two  children  were  dissa- 
tisfied with  the  provisions  bequeathed  to  them  under  the  trust-deed, 
and  resolved  to  betake  themselves  to  their  legal  claims.  Accord*- 
ingly,  George  Reid,  the  testator's  son-in-law,  who  bad  been  nomi* 
nated  one  of  the  trustees,  refused  to  undertake  the  office.  The  only 
aeoepting  trustees  were  Mr  Cowan,  (the  pursuer,)  Mr  M^Whinnie, 
llie  truster's  law  agent,  and  Mr  Wood. 

The  aecepting  trustees,  in  terms  of  the  powers  conferred  upon 
them  by  the  tmst-deed,  granted,  on  the  3d  January  1800,  a  factory 
and  commission  to  the  said  George  Reid,  the  testator's  son-in-law, 
who  had,  for  some  years  previous  to  the  testator's  death,  acted  as  his 
assistant  in  the  management  of  several  factories  for  landed  proprie- 
tors in  Ayrshire,  which  were  held  by  him.  A  bond  of  caution  for 
Ilia  faithful  discharge  of  the  office  was  granted  by  Mr  Logan  of 
Knockshinnochj  upon  the  6th  of  the  same  month.  He  accordingly 
antered  immediately  upon  the  management  of  the  trust-afiaira,  and 
bad  cKtensive  intromissions  with  the  trust-funds  down  to  the  close 
of  the  year  1804,  when  his  management  ceased.  The  pursuer,  Mr 
Cowan,  who  was  at  that  time  a  teller  in  the  office  of  Messrs  Hun* 
ter  and  Company,  bankers  in  Ayr,  continued  to  take,  to  a  certain 
•stent,  a  superintendence  of  the  trust-afiairs,  and  occasionally  re^ 
eeived  and  made  payments  on  aeconnt  of  the  trust-estate.  An  ac- 
count was- opened  in  the  books  of  Messrs  Hunter  and  Company,  in 
die  name  of  the  trustees,  in  which  the  occasional  intromissions  of 
Mr  Cowan  were  entered.  Subsequent  to  Martinmas  1804,  when 
George  Reid  ceased  to  be  factor,  the  active  management  of  the 
trust  devolved  upon  Mr  Cowan. 

In  consequence  of  the  resolution  of  the  truster's  widow  and  children 
to  repudiate  his  settlement,  the  trustees  raised  an  action  of  multijple- 
poinding  during  the  year  1800 ;  and  on  the  17  th  February  1801, 
Lord  Stenefield,  Ordinary,  pronounced  an  interlocutor,  afterwards 
adhered  to  by  the  Courts  finding  the  different  members  of  the  family 
entitled  to  their  respective  legal  provisions.    In  order  to  ascertain 
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18  May  1836^  the  attoufit  of  property  left  by  the  deceased,  and  to  determine  the 
^"^V^^    precise  extent  of  these  claims,  a  remit  was  made  to  Mr  Charles 

Angus  or        Ferrter,  accountant,  by  whom  a  full  report  was  made  on  the  26tb 

Crawford  and  November  1804.     The  accounts  given  in  by  the  trustees,  upon 
1  which  this  report  was  framed,  contained  no  separate  statement  of 

Karraiive.  Mr  Reid's  intromissions,  but  combined  his  accounts  with  the  trans- 
actions of  the  trustees^  which  were  included  ifi  the  account  with 
Messrs  Hunter  and  Company*  Mr  Ferrier,  therefore,  in  frambg 
his  report,  likewise  stated  the  account  as  that  of  the  intromissions 
of  the  trustees  generally,  without  distinguishing  between  the  intro- 
missions of  the  factor  and  those  of  the  trustees ;  and  reported,  upon 
the  whole,  that  there  was  in  the  hands  of  the  trustees,  at  3d  June 
1803,  a  balance  of  L.2555 :  9 :  1.  No  objections  were  stated  to  the 
report  by  any  of  the  parties.  The  claims  of  the  widow  and  children 
were  settled  in  conformity  with  it 

Besides  his  proper  intromissions,  Reid  was  indebted  to  the  trust- 
estate  for  the  rents  of  Dalvennan,  part  of  the  leasehold  property 
left  by  the  testator,  which  the  trustees  subset  to  him  in  1800  foe 
the  remaining  years  of  the  principal  lease.  Thb  farm  was  after- 
wards subset  by  Reid  to  Robert  Orr,  from  Whitsunday  1803,  at  a 
large  advance  of  rent  The  tack  to  Reid  was  subsequently  reduced, 
at  the  instance  of  Peter  Crawford,  the  son  of  the  testator,  as  ad- 
ministrator for  his  son,  the  residuary  legatee.  At  the  termination 
of  his  fiictory  in  1804,  Reid  was  indebted  to  the  trust-estate  in  the 
sum  of  L.1731 : 8:  9 ;  and  his  counter  claims  on  account  of  the 
legitim  due  to  bis  wife  amounted  to  L.739  :  19 : 1 K  Subsequent 
to  this  date,  the  pursuer  recovered  certain  sums  from  him ;  but  it 
did  not  appear  that  any  settlement  of  the  accounts  with  him  took 
place,  or  that  any  legal  measures  were  adopted  by  the  pursuer  for 
making  the  claims  against  him  fully  effectual,  either  under  the  bond 
of  caution  or  otherwise.  Reid  finally  became  bankrupt  in  1822, 
when  he  raised  a  process  of  cessio  bonorum  against  his  creditors,  in 
which  the  pursuer  was  called  as  a  defender.  Nothing  was  after- 
wards recovered  from  hb  funds. 

»  • 

By  the  tack  of  the  farm  of  Dalvennan,  which  had  been  acquired 
by  the  testator,  various  obligations  in  regard  to  the  fences  and  build- 
ings were  imposed  upon  the  tenant;  and  the  landlord  having  ap- 
plied to  the  Sheriff,  at  the  termination  of  the  lease,  for  an  inspec- 
tion of  the  houses,  fences,  &c.  that  they  might  be  put  into  the  state 
of  repair  required,  decree  was  pronounced  against  the  trustees,  as 
principal  tacksmen,  for  the  sum  of  L«d04.  Actions  of  relief  were 
then  raised  by  the  trustees  against  the  subtenants  of  the  other  farms, 
and  the  proportions  chargeable  against  them  were  recovered.  ^  The 
—  proportion  payable  for  Qrr's  farm,  however,  was  not  recovered,  he 
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liayiiig  become.  inaolYent    The  trustees  also  inearred  expenses  by  ^^  ^y  ^^^ 
concurring  with  Orr  in  resisting  an  action  of  damages,  brought    ^"^V^^ 
against  him  by  the  landlord  for  overcropping  and  overploughing  ^„g^  ^r 
the  lands.    These  expenses  they  claimed  credit  for  in  acoounting  Cimwford  and 
with  the  residuary  legatee.     There  were  also  some  minor  claims      *^"' 
for  damage  on  the  part  of  the  landlord  against  the  trustees^  arising  Nafnavf. 
out  of  the  condition  in  which  the  £Eurm  was  left.    The  late  Dr 
William  Crawford,  the  residuary  legatee,  attained  majority  in  1815, 
when  the  trustees,  were  authorised  by  the  trust-deed  to  make  oyer 
to  him  the  residue  of  the  estate.     The  pursuer  accordingly  made 
large  payments  to  him  on  that  account    No  detailed  statemeott 
however,  of  the  trust^ccounts  was  rendered  to  Dr  Crawford,  al« 
though  the  correspondence  produced  shewed  that  he  was  acquainted 
with  the  general  situation  of  the  trust-affairs,  and  that  the  ma* 
nagement  of  the  pursuer  had  met  with  his  approbation.    Dr  Craw* 
ford  died  in  October  1826,  and  was  succeeded  by  his  only  son, 
William  Ronald  Crawford,  and  by  Mrs  Jane  Ronald  Angus,  his 
widow,  as  executrix  and  general  dispense  of  her  late  husband* 
The  pursuer,  Mr  Cowan,  who  was  now  the  sole  accepting  and  sur« 
vivlng  trustee,  then  brought  the  present  action,  concluding  to  have 
it  declared  that  the  trust  had  been  duly  executed,  that  he  should 
be  exonered  as  trustee,  and  that  the  balance  due  to  him  on  the 
trust  management  should  be  ascertained  and  paid.     Defencjes  were 
given  in  for  the  representatives  of  the  late  Dr  Crawford,  in  which 
they  admitted  generally  the  existence  of  the  trust,  and  the  trus* 
teeship  of  the  pursuer ;  but  they  did  not  admit  either  the  regularity 
or  correctness  of  his  proceedings,  and  denied  that  any  balance  was 
due  to  him. 

In  these  circumstances,  the  Lord  Ordinary,  on  the  20th  June 
1892,  before  answer,  remitted  the  accounts  to  Mr  D.  Lindsay,  ac- 
countant, for  his  report.  In  his  report,  Mr  Lindsay  found  that  there 
remained  due  on  Reid,  the  factor's  accounts,  a  balance  of  L.1166, 
4s.  8d«  The  defenders  contended  that  Mr  Ferrier  having  reported 
that  there  was  a  balance  in  the  hands  of  the  trustees,  at  7th  June 
1803,  of  L.2555  :  9  :  1,  to  which  no  objections  were  stated  by  the 
parties,  and  no  attempt  having  been  made  at  the  time  to  shew  that 
the  trustees  were  not  liable  for  the  whole  balance  reported,  the  pur-; 
suer  must  still  be  held  liable  for  the  whole  amount  The  accountant, 
however,  stated  it  as  his  opinion,  that  notwithstanding  the  fonn  of 
the  accounts  which  were  lodged  by  the  trustees  in  the  process  of 
multiplepoinding,  and  the  report  thereon  by  Mr  Ferrier,  it  was  still 
eompetent  for  the  pursuer  to  require  that  the  accounts  should  be 
stated  according  to  the  actual  res  gestae,  as  the  object  of  the  mul- 
tiplepoinding was  not  so  much  to  adjust  the  accounts  of  the  trus- 
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18  M«7  ISM  tees,  as  to  settio  the  claims  of  the  widow  and  etiSdren  of  the  tedtih 
tor  upon  the  trost-estate. 


Cowan  9, 
Angus  or 
tnwfordand 
OUien, 

DefMcten' 

Pleas. 


Pursuer's 
Pleas. 


Upon  Mr  Lindsay's  report  the  defenders  eoniended — (1.)  That 
the  porsoer  shoald  be  charged  with  the  balance  which  might  alti* 
mately  be  found  due  by  Reid  in  account  with  the  trustees ;  and 
that  it  was  the  duty  of  Mr  Cowan,  when  Reid  ceased  to  befacteri 
to  have  his  accounts  examined,  and  the  balance  due  by  him  ad'- 
justed  and  recorered.  In  this  they  alleged  there  could  have  beeA 
no  dfiBculty ;  for  assuming  that  Mr  Reid  had  been  unaUe  to  dis* 
charge  the  balance,  Mr  LiOgan,  the  cautioner  fof  his  intromissions, 
was  responsible.  They  therefore  contended,  that  Mr  Cowan  ba* 
▼ing  foiled  to  perform  his  duty  in  this  respect,  and  the  trustees 
not  being  exempted  by  the  trust-deed  from  responsibility  for  fiio- 
tors,  he  was  bound  to  relieve  the  trust-estate  of  all  loss  which  might 
thence  arise.  (2.)  That  the  state  of  the  trustee^s  account  with  Ml 
Orr  proves  that  ordinary  diligence  was  not  used  by  them  for  making 
the  rents  effectual.  Orr  was  always  allowed  to  be  in  arrear.  Be* 
sides,  the  trustees  are  liable  in  the  damages  and  expenses  ^eat- 
sioned  by  bis  miscropping,  as  they  ought  to  have  been  aware  that 
they  were  liable,  as  principal  tenants,  for  every  act  done  by  the 
subtenants  to  the  prejudice  of  the  fSsirm,  and  yet  they  never  inter* 
fered  to  check  or  prevent  Orr's  mismanagement. 

Answered  for  the  pursuer — ( 1.)  At  the  time  Reid  ceased  to  be  fao* 
tor,  he  held,  in  right  of  his  wife,  large  claims  upon  the  trust-estate, 
which  greatly  reduced  the  balance  apparently  due  by  him,  and 
which  balance  included  the  subrents  payable  by  him  for  the  form 
of  Dalvennan.  He  would  not  therefore  have  been  justified  in  in- 
stituting legal  proceedings  against  Reid  at  that  time,  and  still 
less  against  LiOgan,  the  cautioner.  By  subsequent  payments  reoo* 
Ycred  from  Reid  by  the  pursuer,  the  balance,  even  after  charging 
Reid  with  the  additional  subrents  of  Dalvennan,  which  became  »& 
terwards  payable  by  him  in  consequence  of  the  reduction  of  hb 
lease,  was  ultimately  reduced  to  L.ld9  :  9  :  7.  In  these  circum« 
stances  he  could  not,  as  a  trustee  acting  gratuitously,  and  in  the  foir 
exercise  of  his  discretion,  be  held  liable  under  a  trust-deed,  which 
expressly  declared  that  the  trustees  should  not  be  liable  for  omis* 
sions,  or  not  doing  diligence,  but  each  for  his  own  actual  intromis- 
sions only,  and  not  to  be  answerable  *  to  my  said  grandchild  or  his 
*  foresaids,  in  any  farther,  or  for  one  another.'  (2.)  That  the  rent 
paid  by  Orr  was  greatly  more  than  the  value  of  the  form,  and  no 
beneficial  effects  would  have  resulted  from  resorting  at  an  early 
period  to  legal  measures  against  him  ;  and  that,  at  the  cleee  of  tl^ 
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htMf  llie  triutees  used  seqaesttation  ag&iiMC  the  tenant's  crop  and  18  May  1898, 
stockiDg)  whereby  the  uUimate  amount  of  arrear  was  reduced  to    ^""^V^^ 
tittle  more  than  one  year's  rent.     Under  the  protecting  clause  of  ^^^^  ^r 
the  trust-deed,  the  pursuer  cannot  be  held  liable  for  the  damages  or  Crawford  and 
expenses  occasioned  by  the  misconduct  of  Orr.  ^"* 

The  accountant's  report  having  been  lodged,  the  Lord  Ordinary 
ordered  cases,  with  which  he  made  avisandum.to.tiie  Inner- House, 
stating  his  views  in  the  following  note  appended  to  his  interlocutor : 

Note. — <  The  cases  being  already  printed^  the  Lord  Ordinary  Note 
^  thinks  it  best  to  report  them  without  a  judgment,  more  especially 
^.as  it  will  probably  be  necessary  to  remit  anew  to  an  accountant, 
f  after  the  decision  of  the  Court  upon  the  principal  matters  in  dis-> 
^  pute  has-been  obtained^     In  this  situation,  be  has  not  thought  it 

*  incumbent  on  him  to  form  a  definite  opinion  upon  all  tlie  pointsr 

<  that  have  been  raised  in  the  discussion ;  though  it  may  be  proper 

<  to  mention  generally  what  has  occurred  to  him  upon  some  of  the 

*  most  material. 

^  He  still  inclines  to  hold  with  the  accountant,  (Mr  Lindsay,) 

*  that  the  pursuer  is  only  bound  to ,  account  for  the  trust-funds  ac- 

<  cording  to  what  he  can  now  shew  to  have  been  their  actual  state 

<  and  condition  while  under  his  management ;  and  that  he  cannot, 

<  therefore,  be  made  personally  answerable  for  the  whole  sum  of 

*  L.2555,  reported  by  Mr  Ferrier  to  have  been  in  the  trustees' 

<  hands  in  June  1803,  if,  in  point  of  fact,  he  can  shew  that  L»1700 

<  of  that  sum  was  then  truly  in  the  hands  of  Reid  the  factor,  and 

<  that  part  of  it  has  been  since  lost,  without  any  fault  or  culpable 

<  negligence  of  the  pursuer.     Mr  Ferrier's  report  was  not  at  all 
^  intended  to  furnish  data  for  any  settlement  between  the  trustees 

<  and  their  factory  but  only  to  give  such  a  view  of  the  amount  of 

*  the  trust*funds  as  might  shew  to  what  sums  the  jus  relictse  of  the 

<  widow,  and  the  legitim  of  the  children,  should  extend.    Whether 
c.the  available  amount  was  actually  in  the  hands  of  the  trustees 

<  themselves,  or  of  their  factor,  might  well  be  thought  a  matter  of 

<  indifference  in  such  an  inquiry ;  and  while  it  is  not  even  in- 

*  siouated  that  the  pursuer  bad  any  improper  motive  for  acquiescing 

<  in  this  part  of  the  report,  there  is  not  the  slightest  evidence  that 

*  those  who  then  acted  for  the  defender  were  in  any  degree  misled 
'  by  it. 

<  In  the  next  place,  the  Lord  Ordinary  has  no  notion  that  Mr 

*  More,  by  finding  in  his  decree t-arbitral  that  the  pursuer  must  ae» 

<  count  for  the  rents  payable  by  Reid,  and  those  who  succeeded  him 
'  in  the  farm  of  Dalvennan,  intended  to  fix  upon  him  a  direct  per* 

*  Monal  responsibility  for  the  full  nominal  amount  of  those  rents,  in 
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18  Maj  1836.  « 80  fiuT  as  they  may  be  still  anpaid.    The  words,  as  well  as  the 

^"^V^^    *  plain  meaning  of  the  whole  finding,  would  seem  to  exclade  so 

Angus  or        ^  rigoroos  a  construction.     The  meaning  plainly  is,  that  he  shall 

Crmwford  and  <  account,  at  the  Very  utmost,  only  as  a  factor  would  be  bound  to 

^"^  *  account ;  that  is,  either  by  reporting  payment,  or  by  shewing  that 

Note.         <  payment  could  not,  by  ordinary  diligence,  be  recovered.    As  a 

<  gratuitous  trustee  under  such  a  deed  as  is  here  in  question,  he  was 

*  probably  bound  to  less  exact  diligence.     But  that  belongs  to  an- 

*  other  chapter. 

<  On  the  other  hand,  it  is  apprehended  to  be  equally  clear,  that 

<  there  is  nothing  in  this  decreet-arbitral  that  can  prevent  the  de- 

*  fenders  from  fixing  a  personal  responsibility  on  the  pursuer,  by 

<  proof  of  malversation  or  gross  negligence ;  and  that  the  ratio  de- 

<  cidendi  assigned  by  the  arbiter  for  specific  findings  to  a  more 
^  limited  effect  can  never  be  founded  on  as  an  authoritative  decision 

<  of  that  more  general  question. 

*  The  chief  difficulty  of  the  case  is  as  to  the  degree  of  negligence 

*  and  irregularity  with  which  the  pursuer  is  truly  chargeable ;  and 

<  the  sufficiency  of  such  negligence  (for  there  is  no  allegation  of 

<  fraud)  to  deprive  him  of  the  immunity  which  seems  held  out  to 
^  him  by  the  terms  of  the  trust-deed.    The  extent  of  that  immunity 

<  has  no  doubt  been  jealously  and  wisely  restrained  by  the  course  of 

<  recent  decisions.    But  each  case  is  a  case  of  circumstances ;  and  it 
'  would  be  difficult,  even  now,  to  lay  down  a  rule  of  general  applica- 

*  tion.    The  Lord  Ordinary  will  not  go  into  details ;  but  he  may  ob- 

<  serve,  that  the  two  things  that  have  weighed  most  with  him  against 

<  the  pursuer,  in  so  far  as  Reid's  balance  is  concerned,  are,  first,  the 

*  omission  to  call  on  his  solvent  and  responsible  cautioner,  Mr  Logan, 

<  or  to  give  him  the  least  notice  of  the  heavy  balance  which  stood 

<  against  Reid  at  the  beginning  of  the  intromissions,  as  factor,  and 

<  continued  to  accumulate  till  their  close  ;  and,  second,  the  actual 

<  payment  over  to  him  of  the  sum  of  L.366,  in  October  1800,  while 

<  he  was  confessedly  indebted  to  the  estate,  on  unsecured  and  past- 

<  due  bills,  to  the  extent  of  L.1800,  and  on  his  factory  accounts  to 

<  the  amount  of  at  least  L.260  more.    His  liability  under  both  these 

<  heads  is  much  enhanced  by  his  very  blameable  omission  to  keep 

*  any  sederunt-book,  minutes,  or  record  of  any  kind  of  the  trust* 

*  affairs.  There  is  not  even  a  letter-book  or  state  of  correspondence; 

<  though  the  pursuer  is  a  man  of  business,  and,  from  not  residing 
^  on  the  spot,  was  the  more  called  upon  to  preserve  some  record  of 

<  the  information  he  received  or  required,  and  the  instructions  he 

<  gave.     The  Lord  Ordinary  is  also  inclined  to  hold,  that  the  pur- 

*  suer  is  not  entitied  to  take  credit  for  any  allowance  to  Reid,  in 

<  the  name  of  factor-fee.     As  that  person  was  found  liable  to  the 
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estate  for  the  surplas  rents  which  he  drew  from  Dickie  and  Orr,  18  May  Id3& 
(and  which  are  still  wholly  unaccounted  for,)  any  claim  he  might    ^^V^^ 
have  had  for  factor-fee  should  have  been  set  oflf  against  those  ^^^  ^ 
rents,  the  pursuer,  though  relieved  by  the  decreet-arbitral  from  Crawford  and 
any  personal  responsibility  for  these  rents,  having  a  plain  duty       ^"' 
to  perform  in  making  them  effectual.      If  the  proper  factorial       Noce^ 
accounts  had  been  cleared  by  an  exact  equality  of  charge  and  dis- 
charge, it  is  thought  plain  that  the  pursuer  could  not  have  paid 
over  a  factor-fee  to  Reid,  while  he  knew  that  he  was  largely  in- 
debted to  the  estate  for  the  surplus  rents  in  question ;  and  if  he 
could  not  have  paid,  in  such  circumstances,  it  rather  appears  that 
he  cannot  be  allowed  to  take  credit  for  such  a  factor-fee,  as  things 
actually  stand,  to  the  effect  of  diminishing  that  part  of  Reid's  debt 
to  the  estate,  for  which  he  may  be  more  immediately  answerable. 

*  As  to  Orr's  arrears,  and  the  damages  and  expenses  in  which 
the  estate  has  been  subjected  by  his  neglect  of  the  fences  and  mis- 
cropping  of  the  farm,  the  Lord  Ordinary  is,  on  the  whole,  disposed 
to  take  a  view  more  favourable  for  the  pursuer.  The  whole  arrear 
not  recovered  at  the  close  of  a  twelve  years^  possession  scarcely 
exceeded  one  year's  rent ;  and,  considering  the  history  of  the  po6« 
session,  and  the  want  of  any  notice  or  complaint  on  the  part  of 
the  landlord,  it  is  conceived  that  the  mere  omission  of  an  active 
superintendence  of  the  tenant's  operations  ought  not,  in  a  case  of 
this  description,  to  subject  the  trustee  personally  for  the  oonse* 
quences  of  his  irregularity ;  especially  considering  that  the  ques- 
tion as  to  the  tenant's  liability  for  the  fences  and  buildings  waflf 
one  of  very  considerable  difficulty,  and  that  the  damages  for  mis* 
cropping  were  awarded,  (though  to  no  greater  amount  than  L.140 
on  tbe  whole,)  not  on  account  of  any  one  flagrant  transgressioD 
<^  the  lease,  or  the  rules  of  good  husbandry,  but  for  a  series  of 
little  irregularities  which  could  not  well  come  to  the  knowledge 
of  the  most  vigilant  trustees,  and  of  which  the  landlord  never  com* 
plained  while  they  were  in  progress. 

<  The  history  of  the  pendicle  called  Dallowie  will  require  farther 
explanation.  The  other  smaller  articles  seem  well  enough  dis- 
posed of  by  the  accountant,  except  perhaps  the  item  of  L.26  for 
property-tax,  as  to  which  the  Lord  Ordinary  is  rather  disposed  to 
adopt  the  views  of  the  pursuer.' 

At  the  advising,  it  was  expluned,  in  reference  to  the  Lord  Or- 
dinary's note,  that  the  sum  of  L.365  referred  to,  was  paid  at  a  time 
when  the  balance  of  accounts  was  in  Reid's  favour ;  that  tiie  omis- 
sion to  prosecute  for  the  fiictory  balance  had  been  occasioned  by 
the  depending  litigation  with  Reid|  to  which  Dr  Crawford  was  a 
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18  M«y  183a  party,  and  the  nature  of  which  is  fully  explained  in  the  pleadings 
^^■^V*^    and  that  the  factor's  fee  could  not,  in  any  view,  be  charged  other- 
Angus  or        ^^^  ^'^^"  ^^  ^^  l^^i^  l>y  ^1^^  accountant 
Crmwford  «nd       Lord  Justice»Cierh.^^B9{oTe  considering  the  particular  items,  re- 

"^  garding  which  parties. are  at  issue,  we  must  settle  the  general  prin* 

Opinion  of      ciples  of  law,  by  whiih  the  whole  case  must  be  ruled.     1j^  I  am 
satisfied  that  the  Lord  Ordinary  and  the  accountant  hare  done 
rightly  in  throwing  Ferrier's  report  out  of  view.     It  was  necessary 
at  the  time,  as  a  general  vidimus  of  the  trust-funds,  but  was  not 
intended,  and  cannot  be  made  use  of  to  ascertain  the  amount  of  the 
trustee's  liability.     The  real  facts, — the  true  res  gestae, — most  be 
ascertained,  and  the  liability  of  the  trustees  regulated  accordingly. 
IMf  In  considering  the  question  of  Cowan's  liability,  we  must  re- 
member that  this  is  a  penal  action.     We  must  have  proof  of  fraud 
upon  the  part  of  Cowan,  or  of  such  culpa  or  crassa  negligentia  as  is 
equivalent  to  fraud,  before  we  can  subject  him  in  the  penalty  of  re- 
funding' the  losses  sustained  by  the  trust-estate.    At  first  I  had  doubts 
aa  to  some  parts  of  the  case ;  but  when  I  look  at  the  protecting 
clause  in  the  trust-deed,  expressed,  as  it  is,  in  terms  uncommonly 
anxious,  I  feel  that  it  implies  an  exuberant  confidence  in  the  trus- 
tees upon  the  pArt  of  the  testator,  and  that  it  was  his  anxious  wish 
that  tliey  should  not  be  held  liable  for  such  losses  as  have  been  sus- 
tained.    Then  they  are  empowered  to  appoint  a  factor  from  their 
own  number ;  and,  under  all  the  circumstances>  it  is  very  natural  to 
conclude,  that  Reid  was  the  person  whom  the  truster  expected  to 
be  chosen.     He  had  himself  employed  him  in  various  factories.     He 
knew  that  the  other  trustees  had  each  business  of  his  own,  which 
required  all  his  attention.     Mr  Cowan,  in  particular,  held  a  situa- 
tion in  a  bank,  and  had  no  time  at  his  own  disposal.     One  of  the 
doubts  which  I  at  first  entertained  arose  from  the  circumstance, 
that  the  trustees  required  security  for  Reid's  intromissions.     It  ap- 
peared from  this,  that  they  were  aware  that  his  circumstances  were 
such  as  to  render  it  prudent  for  them  to  insist  upon  having  a  can*' 
doner.     Now,  if  it  could  be  shewn  that  they,  knowing  that  a  large 
balance  was  due  by  this  factor,  took  no  steps  whatever  to  recover 
it,  such  an  act  of  negligence  might  have  raised  a  question  of  Itabi- 
Hty  against  Cowan.     No  doubt  this  would  have  been  merely  an 
omission,  but  it  would  have  been  an  omissnon  of  so  gross  a  charac- 
ter, as  to  have  rendered  him  liable,  notwithstanding  the  protecting 
clause.     It  is  said  that  the  cautioner's  affairs  were  found,  upon  his 
death,  to  be  embarrassed ;  but  if  a  balance  had  been  at  any  time 
clearly  due,  and  the  factor's  solvency  had  been  doubted,  why  not 
apply  immediately  to  the  cautioner  ?  But  there  is  no  proof  of  saeh 
negligence  on  the  part  of  the  trustees.     There  is  no  proof,  that 
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while  they  knew  that  a  large  balance  was  due  by  the  factor,  and  18  VtgrttSI. 
that  hia  circumstances  were  doubtfuU  they  neglected  to  recorer  that    ^^^V^^ 
balance  from  him.     In  a  question,  whether  Mr  Cowan  did  right  or  ^^Jl^  ^ 
wrong  in  not  proceeding  against  Keid  and  bis  cautioner,  we  are  not  Cnwford  and 
entitled  to  mix  up  the  debts  of  Reid  as  factor,  with  his  debts  as  a  ^^^' 
private  individual.     It  could  not  have  been  held  a  ground  for  pro*-  Opinkm  of 
ceeding  against  the  cautioner,  that  the  fiietor  owed  a  bahinoe  upon  ^^^^' 
other  transactions ;  nor  were  the  trustees  entitled  upon  tbat  account, 
in  proceeding  against  the  cautioner,  to  refuse  to  give  credit  for 
the  fiictor-fee.    The  case  of  a  judicial  factor  is  totally  diflfietent  fmm 
ihe  present.     My  ucond  doubt  related  to  the  large  payment  of 
L.d65  to  Reid,  at  a  time  when  he  was  so  much  indebted  to  the  es- 
tate.    I  should  have  wished  to  hear  more  upon  this  point,  altbongk 
the  statement  made  at  the  bar  appears  satisfactory.     In  any  view, 
however,  I  could  not  have  concurred  with  the  Lord  Ordinary  as 
to  the  factor^s  fee.     It  clearly  is  properly  deducted  from  the  factor's 
balance.     Lcuih/y  I  think  it  perfectly  clear  that  Cowan  cannot  be 
held  liable  for  the  unrecovered  arrears  of  Orr's  rent,  or  for  the  ex- 
penses occasioned  by  his  mismanagement. 

Lord  Glenlee* — I  entirely  concur  with  your  Lordship,  and  I  must 
say,  that  I  have  no  doubt  at  all  upon  those  points,  with  regard  to 
which  your  Lordship  hesitated.  The  only  question  is,  the  general 
one  of  the  trustee's  liability.  Now,  the  truster  specially  provides 
against  their  liability  for  omissions ;  and  he  was  entitled  to  do  so. 
He  was  entitled  to  attach  what  conditions  or  what  privileges  he 
pleased  to  the  office  of  trustee.  No  doubt,  it  is  contrary  to  common 
sense  to  say,  that  under  the  general  term  ^  omissions,'  he  meant  tf 
include  such  culpa  lata  as  has  always  been  considered  in  law  equi- 
valent to  dole.  The  only  question,  therefore,  is,  whether  the  trus- 
tees have  been  guilty  only  of  slight  omissions,  or  of  such  negli- 
gence as  may  be  considered  as  equivalent  to  fraud.  Now,  there  is 
so  reason  given  for  holding  that  the  trustees  had  been  guilty  of 
soch  negligence,  Mr  Cowan  is  spoken  of  as  if  he  had  done  no- 
thing to  recover  the  l>alance  due  by  this  factor,  while,  in  point  of 
fect^  he  has  done  so  much  as  to  reduce  the  baUnce  to  a  mere  triie ; 
but,  is  there  any  point  in  Mr  Cowan's  conduct,  regarding  which, 
it  might  be  said,  that  he  fraudulently  neglected  the  interests  of  the 
trust?  I  am  aware  of  none.  The  factor*fee  comes  in,  not  in  set- 
tliog  with  Cowan,  but  in  ascertaining  the  balance  due  by  Reid. 
There  seems  to  be  no  reason  for  holding,  that  at  any  time  Keid 
was  in  such  a  state  of  poverty  as  to  render  the  mere  delay  of  the 
trustees  to  call  him  to  account  a  gross  neglect,  or  sufficient  to  sub- 
ject them  in  the  loss  thereby  pocasioned* 
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Cowan  V. 
Angus  or 
Crawford  and 
Others. 

Judgment    ' 


id  M«j  1886.      Ijords  Meadowhank  and  Medwyn  amcttrred. 

The  Court  found,  <  that  the  pursuer  is  not  personally  liable  for 
the  balance  reported  as  due  by  the  trustees  in  the  former  process 
of  multiplepoinding,  but  that  he  is  in  this  accounting  entitled  to 
have  the  accounts  framed  according  to  the  true  res  gestae ;  find, 
that  the  trustees  have  not  stated  any  grounds  releyant  or  sufficient 
to  subject  the  pursuer  personally,  either  In  the  balance  due  by 
George  Reid,  the  former  factor,  for  the  arrears  of  rent  due  by 
Robert  Orr,  or  alleged  claims  of  damages  and  expenses  con* 
nected  with  the  sublease  referred  to  in  the  record,  either  on  the 
ground  of  gross  negligence,  want  of  due  diligence,  or  any  of  the 
other  grounds  maintained  by  the  defender;  and  with  these  find* 
ings,  remit  to  the  Lord  Ordinary  to  proceed  in  the  cause  quoad 
ultra,  reserving  all  questions  of  expenses  for  the  decision  of  his 
Lordship/ 

Iiord  Ordinary,  Jeffrey.  Act.  Rutherfurd,  Cowatu  Alt.  Keayf  Whigham* 

G.  liaclelland,  W.  S.  and  Donaldson  jr  Campbell,  W.S.  Agents.         7.  Clerk. 

R. 


SECOND  DIVISION. 


No.  CXXVIIL 


im  May  1836. 


GEORGE  NOBLE  and  Others,    (Campbell  of  Black* 

house's  Trustees,) 
offainst 

ALEXANDER  CAMPBELL  and  Another. 

Trust,  (Construction  of.) — Tailzie. — (Liability  to  Fet- 
ters.)— Expressions  in  a  holograph  trust^disposiiion,  by  which  the 
trustees  were  directed  *  to  pay  over  the  residue  *  of  the  estate  to  the 
trustej^s  son,  declaring  the  will  of  Hie  testator  to  be^  that  ^  his  said 
*  trustees  shall  entail  the  whole  amount  on  the  heirs-male*  of  his  sonf 
whom  failing^  on  other  substituteSi^^found  to  be  suffidentiy  indica* 
tive  of  the  truster^ s  intention^  that  hie  son^  as  institute,  as  well  as 
the  substitutes,  should  be  subject  to  the  fetters  of  the  entail,  which  the 
trustees  were  bound  to  execute* 


NamtWe. 


The  late  Archibald  Campbell  of  Blackhouse,  on  the  9th  Decem- 
ber 1818,  executed  a  holograph  trustrdisposition  and  setdement^ 
conveying  to  the  pursuers,  as  trustees,  his  whole  estate  and  effects, 
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l^al  and  personal,  for  the  purposes  mentioned  in  the  deed.     After  18  May  1836. 
bequeathing  various  legacies,   it  was  provided,  *  that  my  said    ^*"*V^ 
^  trustees  shall  pay  over  the  whole  free  residue  and  remainder  othere*&c. 
^  of  my  means  and  estate  above  disponed  to  Alexander  Camp-  v.  Campbell 
'  bell,  my  son,  and  his  heirs,  executors  and  successors,  hereby  de-  '"     "^^  **'* 
^  daring  my  will  to  be,  that  my  said  trustees  shall  entaU  the  whole  Niimiti?e. 
^  amount  on  the  heirs-male  of  the  said  Alexander  Campbell;  whom 

<  failing,  on  the  heirs-male  of  my  late  brother,  Duncan  Campbell ; 
^  whom  failing,  on  the  heirs-male  of  my  late  sister,  Jean ;  whom 

*  failing,  on  the  heirs-male  of  my  niece,  Mary,  now  Mrs  Paterson ; 

<  and  I  hereby  give  full  power  to  my  trustees,  and  survivors  or  sur* 
'  vlvor  of  them,  as  soon  after  my  death  as  they  may  judge  proper 
'  and  expedient,  and  for  the  interest  of  all  concerned,  to  sell  and 

*  dispone  of  my  whole  lands  and  estate,  heritable  and  moveable^ 

<  above  conveyed  to  them,  and  that  either  by  public  roup  or  pri- 

<  vate  bargain,  as  my  said  trustees  shall  think  best,  in  order  that 
^  the  same  may  be  converted  into  money,  for  answering  the  seve- 

*  ral  purposes  of  the  trust,  and  converting  the  free  residue,  after 

*  paying  the  legacies  mentioned  in  this  will  and  any  future  memo- 
^  randum,  into  land,  to  be  entailed  as  above  mentioned.'  In  a  co- 
dicil to  the  trust-deed,  dated  17th  February  1819,  and  also  holo- 
graph of  the  testator,  the  following  clause  occurred :  Mt  is  my 
^  wish  that  my  boy  may  be  liberally  educated,-  to  fit  him  for  any 

<  profession  he  may  point  at;  and  in  purchasing  lands  for  him  to 

*  be  entailed,  I  wish  a  preference  to  be  given  to  the  old  family 
'  estate  of  Inverawe,  if  it  can  be  got.'  Mr  Campbell  died  on  the 
12th  May  1825,  leaving  a  natural  son,  Alexander  Campbell,  the 
residuary  heir  nominated  in  the  trust-deed,  then  under  ten  years 
of  age,  and  several  nephews  and  nieces,  to  whom  he  made  sundry 
bequests  in  his  will.  The  pursuers  accepted  of  the  trust,  and  after 
paying  the  debts  and  legacies  of  the  testator,  applied  the  principal 
part  of  the  residue  of  the  funds  in  the  purchase  of  the  estate  of 
Oakfield,  the  proprietor  of  Inverawe  having  declined  to  sell  it'. 
They  also  laid  out  about  L.dOOO  in  improving  the  estate. 

They  then  raised  this  action  of  multiplepoinding  and  exonera- 
tion, in  which  they  called  Alexander  Campbell,  the  testator's  son, 
and  the  substitutes  named  in  the  trust-deed.  They  claimed  and 
pleoded — Ist^  That  according  to  a  sound  construction  of  the  settle-  Pursuers* 
ment  of  the  deceased,  the  fund  to  be  invested  must  consist,  not  only  ^^^^ 
of  the  balance,  as  it  stood  at  Mr  Campbell's  death,  but  of  the  fund 
accumulated  prior  to  the  majority  of  the  heir.  2J,  The  conditions 
and  limitations  of  the  entail  to  be  executed  must  be  so  framed,  as 
to  apply  to  the  truster's  son,  as  well  as  to  the  other  substitutes  of 
tailzie* 

VOL.  XI.  2  X  * 
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}S  M«j  1836.  Alexander  Campbell,  the  60d,  claimed  and  phad£d-^\^  That 
by  the  terms  of  the  trust-deed,  the  estate,  as  it  stood  at  the  death 
of  the  truster,  after  paying  the  legacies  and  expenses  of  the  trust, 
was  to  be  applied  in  purchasing  lands,  to  be  entailed  in  the  dmof- 
ner  specified  in  the  trust-deed ;  and  consequently,  all  the  rents  aod 
produce  of  the  trust-estate,  subsequent  to  the  death  of  the  truster, 
belonged  to  the  claimant,  and  must  be  paid  over  to  him.  2if,  In 
any  deed  of  entail  to  be  executed  by  the  trustees,  the  fetters  couM 
not  be  imposed  upon  the  claimant,  as  institute,  but  solely  upon  the 
substitutes  mentioned  in  the  trust-deed. 


Noble  and 
Others,  &c. 
V.  Campbell 
and  Another, 

Alexander 

Caropbell's 

Fleas. 


James  A*. 

CampbeU*8 

Pleas. 


Lord  Ordi- 
nary's Inter- 
locutor. 


James  Archibald  Campbell,  the  substitute  heir,  claimed  anil 
pleaded — That  according  to  the  true  and  fair  construction  of  the 
deed  of  setilement  and  codicils,  it  is  incumbent  on  the  trustees  te 
execute  a  strict  entail,  the  fetters  of  which  should  apply  to  the  tes^ 
tator's  son,  as  institute,  as  well  as  to  the  substitutes  after  him. 

The  Lord  Ordinary  pronounced  the  following  interlocutors  and 
notes : 

<  18/A  Fehruary  1836. — The  Lord  Ordinary  haying  resumed  con^ 
sideration  of  the  debate,  with  the  closed  record,  and  whole  process, 
finds,  tliat  according  to  the  best  and  moat  probable  construction  of 
the  trust-setdeme|it  of  the  late  Archibald  Ci^mpbell,  and  the  codi* 
ci|  of  February  1819,  thereto  annexed,  in  so  &r  as  the  sdid  settle*' 
ment  and  codicil  relate  to  the  free  residue  of  the  truster's  whole 
property,  after  payment  of  debts  and  specific  legacies^  it  must  be 
held  to  have  been  the  meaning  of  the  said  truster,  that  the  sai4 
residue  should  be  vested  in  lands  to  be  purchased  by  bis  trustee% 
or  allowed  to  remain  vested  in  lands  belonging  to  him  at  his  death, 
and  which  could  not  be  sold  to  advantage ;  and  that  the  said  hindt 
should  be  settled  by  them  on  Alexander  Campbell,  (the  truster's 
natural  son,)  and  the  heirs-male  of  his  body,  whom  failing,  the 
other  near  relations  of  the  truster  himself,  mentioned  in  the  said 
deed  of  settlement;  but  only  in  the  form  of  a  strict  entail,  accord- 
ing to*  the  law  of  Scotland  ]  the  whole  fetters  and  limitations  of 
which  must  be  laid  on  the  said  Alexander  Campbell  himself,  Us 
well  as  on  the  substitutes  appointed  to  succeed  to  him,  so  as  te 
secure  the  succession  of  the  said  several  substitutes  in  their  order; 
and  finds,  that  it  is  the  right  and  duty  of  the  said  trustef s  to  exe- 
cute such  an  entail  accordingly ;  and,  before  answer  as  to  the  other 
points  of  the  cause,  directs  i(  to  be  enrolled,  that  parties  may  b^ 
further  heard.' 

Note. — <  The  only  question  hitherto  discussed  is,  whether  th^ 
<  entail,  which  all  parties  are  agreed  the  trustees  must  e^Kecutcv 
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*  before  divesting  themselves  of  the  property,  shall  lie  so  conceived  18  May  issrf. 

*  as  to  impose  the  fetters  on  Alexander  Campbell,  the  institute,  as    ^^^V^^ 
«  well  as  on  the  succeeding  heirs,  or  shall  vest  hhn  with  an  unlimited  S°Ws"&c. 
^  fee,  and  impose  limitations  only  on  those  whose  hope  of  success  v.  Campbell 

*  sion  he  may  not  choose  to  disappoint  *  Wh6n  it  is  conceded,  that  '°^  Another. 
'<  there  must  be  an  entail^  under  which,  and  not  otherwise,  Alexan-      Note. 

*  der  Campbell  must  take  the  lands,  it  does  not  appear  to  the  Lord 

*  Ordinary  that  there  can  be  much  diflSculty  in  this  question.   When 

<  a  man  orders  his  trustees  only  to  denude  of  his  property  in  th^ 

*  shape  of  an  entail^  it  is  scarcely  possible  to  doubt  tliat  his  object  is 

*  to  ieeure^  by  that  mode  of  settlement,  the  succession  of  all  the  per- 

*  sons  whom  he  there  names  as  the  objects  of  his  favour ;  indeed,  it 

<  it  is  believed  that  there  is  no  instance  where  it  has  fallen  out 

*  otherwise,  except  through  the  blunder  or  unskilfulness  of  the  con- 
^  veyancer,  who  has  not  employed  proper  expressions  to  carry  that 
^  object  into  effect.  It  is  altogether  impossible,  therefore,  to  argue^ 
^  from  the  strict  legal  construction  which  is  applied  to  imperfect 

*  entails,  to  a  case  in  which  the  only  question  is,  what  is  the  true 

*  meaning  of  instructions  given  by  an  absolute  proprietor  to  make  ad 
^  entail,  which,  whatever  its  character  may  be  in  other  respects^ 
'  certainly  could  not  have  been  meant  to  have  been  blundered,  or  td 

*  fail  of  its  intended  effect,  by  defective  or  imperfect  expression.    * 

*  Though  a  mere'  intention  to  secure  the  succession  of  all  thd 
^  substitutes  may  not  therefore  be  sufficient  to  bring  the  institute 

<  under  the  fetters  necessary  for  that  purpose,  if  they  are  not  ex- 
'  pressly  laid  on  him,  such  an  intention  will  be  completely  binding 

*  on  trustees  appointed  for  carrying  it  into  effect,  and  will  make  it 

*  their  duty  to  lay  the  fetters  on  the' institute,  in  order  that  it  maj^ 

*  not  be  defeated. 

*  The  settlement,  it  must  be  admitted,  is  expressed  with  singular 

<  infelicity,  and  is  manifestly  inconsistent  in  its  two  leading  direc- 

*  tions,  as  to  the  residue  now  in  question.    It^rst  positively  direct^ 

*  the  trustees  to  pay  over  the  whole  of  it  *  to  Alexander  Campbell, 
**  his  heirSf  executors  and  successors*  which  would  clearly  have  car- 
'  ried  it  to  his  heirs,  male  ox  female,  and  to  his  executors  nominate^ 

*  or  assignees,  onerous  or  voluntary.  But,  in  the  very  next  line, 
^  it  is  stated,  that  the  trustees  shall  ^  entail  the  whole  amount,'  not 

*  on  Alexander  Campbell  himself,  but  *  on  the  heirs-male  of  Alex- 
*<  ander ;  whom  failing,  on  the  heirs-male  oif  Duncan  Campbell,* 

*  (a  deceased  brother  of  the  testator,)  and  a  variety  of  other  sub- 

*  stitutes ;  and  then  to.  take  aWay  all  doubts  as  to  this  entail  bein^ 
^  intended  to  include  the  whole  residue  of  his  property,  after  payings 
'  debts  and  legacies,  he  proceeds  to  direct  them  to  turn  his  whol6 
'  estate  into  money,  and  after  paying  debts  and  special  legacies,  <  t6 
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*  invest  tlie  whole  in  landy  to  be  entailed  as  above  mentioned.'  And 
in  a  codicil  of  the  year  following,  he  directs,  in  reference  to  Alex* 
ander  Campbell,  that  the  trustees,  ^  in  purchasing  lands  for  him^  to 

*  be  entailed^  shall  give  a  preference  to  his  old  family  estate  of  In* 

*  verawe,  if  it  can  be  got/ 

<  The  first  instruction  to  pay  over  the  whole  residue  to  Alexander 
Campbell,  and  his  heirs  and  executors  whatsoever,  being  totally 
superseded  by  the  posterior  and  irreconcileable  instruction  to  en- 
tail the  very  same  subject  on  his  heirs-male  exclusively^  the  Lord 
Ordinary,  but  for  the  expression  now  cited  from  the  codicil, 
would  have  had  considerable  doubt  whether  Alexander  Campbell 
himself  could  have  had  any  place  in  the  proposed  entail,  or  could 
have  taken  any  thing  under  the  settlement ;  for  in  its  ruling  and 
only  operative  part,  the  lands  are  directed  to  be  conveyed,  not  to 
him  at  all,  but  to  his  heirs-male,  (which,  being  illegitimate,  could 
mean  heirs-male  of  his  body  only,)  and  he  would  therefore  appear 
to  be  named  only  as  the  stirps  from  which  the  institute  was  to 
spring,  and  as  a  part  of  the  description  or  designation  of  that  in- 
stitute only.  With  reference  to  the  first  (though  inconsistent) 
direction,  and  to  the  relationship  of  the  parties,  su^h  a  purpose 
must  indeed  be  admitted  to  be  very  improbable ;  and  more  weight 
is,  on  this  account,  to  be  given  to  the  terms  of  the  subsequent 
codicil,  in  which  the  purpose  of  giving  him  a  leading  interest  in 
the  entailed  lands  is  plainly  enough  expressed ;  and  therefore,  and 
because  none  of  the  other  parties  have  raised  any  question  as  to 
his  absolute  exclusion,  the  Lord  Ordinary  has  not  scrupled  to  give 
him  such  a  place  on  the  entail  as  seems  best  to  meet  the  double 
purpose  of  the  testator,  at  once  to  favour  his  natural  son,  and  to 
secure  the  succession  of  his  property  in  the  male  line  of  his  kin- 
dred,  to  a  remote  generation. 

<  Alexander  Campbell  made  a  bold  attempt  at  the  debate  to  rcf 
concile  the  first  and  second  instructions  to  the  trustees  already  re^ 
ferred  to ;  and  contended,  that  though  the  direction  actually  to 
pay  over  the  residue  to  himself,  or  heirs-general,  was  indeed  con- 
trolled by  the  subsequent  direction  to  entail  the  whole  on  his  heirs-' 
male  only,  to  the  utter  and  final  exclusion  of  his  heirs-general,  exe- 
cutors, or  assignees,  still  the  practical  result  might  be  nearly  the 
same,  if  the  fetters  of  the  entail  were  not  laid  upon  him  as  insti- 
tute;  as  he  might,  in  that  case,  ultimately  transmit  the  estate,  by 
deedf  to  his  heirs-femalej  or  sell  it,  and  leave  the  price  to  his  eare- 
cutors  or  assignees.  It  seems  only  necessary,  however,  to  suggest, 
in  answer  to  this  strained  construction,  Istj  That  the  terms  of 
the  first  direction  are  plainly  calculated  to  rule  the  succession,  inr 
dependent  of  any  future  deed  or  settlement  by  Alexander  Campr 
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*  belly  and  would,  if  not  superseded  by  what  follows,  clearly  vest  18  Maj  1836. 
^  his  heirs-general  or  executors,  as  conditional  institutes,  in  the  event    ^"^V^^ 

*  of  his  predecease,  with  all  the  rights  provided  to  himself  personally,  oiherst  &c. 

*  in  the  event  of  his  survivance ;  and,  2c?,  That  whatever  may  have  v.  Campbell 

<  been  the  favour  which  the  testator  entertained  for  Alexander  ° 

^  Campbell  himself,  it  is  utterly  inconceivable,  (and  therefore  de«     Note. 

<  cisive  in  a  quaestio  voluntatis,)  that  he  should  ever  have  intended  to 
'  give  his  heirs-female,  or  executors,  whom  he  had  altogether  ex- 
^  eluded  even  from  a  limited  fee  in  his  estate,  such  an  unlimited  and 
'  absolute  property  in  it^  as  to  make  the  ultimate  succession  of  his 

*  own  legitimate  relations  entirely  dependent  on  those  (most  im- 

<  probable)  preferences  of  them  to  all  the  rest  of  the  world. 

<  It  may  also  be  remarked,  that  the  direction  ^  to  entail  the  lands 
*'  on  the  heirs-male  of  Alexander'  does  not  necessarily,  or  even 
^  primarily,  signify,  to  put  their  right  to  the  property,  for  the  first 

<  time,  under  limitations.     The  more  ordinary  and  natural  sense  of 

*  the  direction  would  seem  rather  to  be,  to  secure  Hieir  succession  to 
^  the  lands  by  an  entail ;  the  limitations  of  which  must,  of  course,  have 

<  been  laid  on  some  antecedent  person.  This  is  undoubtedly  the 
^  meaning  most  usually  intended,  when  we  speak,  in  common  par- 

<  lance,  of  lands  being  entailed  on  such  or  such  persons ;  the  ordi- 

<  nary  implication  of  the  phrase  being,  that  they  are  irrevocably 

*  secured  in  the  succession  by  an  entail ;  not  that  their  right  is 

<  burdened  by  its  limitations ;  and  looking  to  the  whole  scope  and 

*  object  of  this  settlement,  the  Lord  Ordinary  is  of  opinion  that  it 

<  was  in  this  sense  that  the  phrase  was  used  by  the  testator.     The 

<  case  of  McAllister,  29th  June  1827,  (5  Shaw^  864,)  presents  a 

<  singular  coincidence  with  some  of  the  most  extraordinary  features 

<  of  the  present ;  and  its  decision  affords  a  precedent  for  the  inter* 
^  locator  now  pronounced,  which  was  scarcely  to  have  been  ex*- 

*  pected.' 

<  2Uh  February  1836. — The  Lord  Ordinary  having -heard  the  Lord  Ordi- 
counsel  for  the  parties  on  the  remaining  points  of  the  cause,  and  °a^'"^I"^'~ 
made  avisandum  with  the  trust-deed  and  whole  process,  finds,  that 
the  free  annual  profits  and  proceeds  of  the  trust-estate,  from  and 
after  one  year  subsequent  to  the  death  of  the  truster,  and  till  the 
actual  investment  of  the  free  capital  or  residue  in  lands  to  be  en- 
tailed as  directed  by  the  said  trust-deed,  must  be  accounted  for  to, 
and  be  at  the  disposal  of  Alexander  Campbell,  the  proposed  insti- 
tute, individually,  and  that,  in  the  event  of  his  death  before  the 
final  investment  of  such  capital,  the  free  annual  proceeds  of  any 
part  of  the  said  capital  that  may  remain  so  uninvested  must,  in  like 
manner,  be  accounted  for,  and  be  at  the  disposal  of  the  heir  next 
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jtSMay  }83d.  <  appointed  to  succeed  to  tbe  sfiid  lands  or  residue ;  n^  pari  of  t)ie 
( said  free  annual  profits  or  proceeds  accruing  subsequent  to  oos 
year  after  the  death  of  the  truster  being  t^  be  accumulated  or 
added  to  the  capital  in  the  h^nds  of  the  said  trustees,  for  the  pur«« 
pose  of  being  vested  in  lands  to  be  entailed :  Finds  also  that  the 
whole  expenses  hitherto  incurred  are .  to  be  defrayed  out  of  the 
trust'fuods.' 

Nqle^ — ^  This  seems  to  follow^  from.  the.  last  judgment  of  the 
House  of  Lords^  in  the  case  of  Lord  Stair ;  the  ebaracter  and 
structure  of  the  tirust-deed  being,  in  the  present  oase^  even  more 
&vourable  for  that  interpretation  than  in  the  former ;  as  there  is 
here  no  instruction  (similar  to  what  there  occurred,)  to  invest  nol 
only  the  reajdue,  *  but  the  intere^  and  pree$eds^  in  lands  to  be  pur- 
chased ;.  while  the  direction  is' to  pay  the  iehtB  as  soon  as  con¥e^ 
nient,  and  the  legacies,  if  po^bte,  wUhin  sut  monihM  after  the  death 
of  the  testator.    The  only  ground  of  doubt  niight  be^  that  as  the 
^  residue  is  here  assigned  to  a.  6cy»  for  wUose  maintenance  and  eda« 
^  cation  the  trustees  are  directed  to  providej^  and  who  could  not^ 
^  during  his  minority,  have  any  persoual  or  uncontrolled  enjoymeal 
^  of  the  property,  so  it  might  he  inferied  that  it  was  the  inteatioit 
^  of  the  testator  that  the  surplus  annual  profits,  beyond  bis  actual 
^  wants,  should  rather  be  entailed  along  with  the  capital,  than  ae« 
^cumulated  merely  for. the  purpose  of  paying  them  over  to  him  on 
^  his  majority,  as  his  indtyidual  and  absolute  property.    But  as  the 
^  majority  or  minority  of  the  person,  first  snceeeding  was  a  casualty,- 
<- depending  entirely  upon  the  period  for  which  the  life  of  the  tss^ 

*  tator  might  be  prolonged,  and  on  the  survivance  or  predecease 

*  of  those  named  to  saocecd  him,  and  as.  the  deed  contains  no  spe-* 
*■  cial  provision  for  the  event  of  the  testator  being  succeeded  by  a 
*.  minor,  it  would  be  unwarrantable  to  give  a  diffsrent  construction 

<  or  effect  to  it,  in  one  case,  from  what  it  would  receive  in  another. 

*  Besides,  holding  the  decision  in  Lord  Stair's  case  as  intended  to 
^  fix  a  general  rule,  where  no  specific  direction  or  declaration  to  the 
V  contrary  is  made  in  the  settlement,  it  does  not  jappeai  to  the  Lord' 

<  Ordinary  that  the  accidental  majority  or  minority  (any  more  than- 

<  the  sanity  or  insanity)  of  the  heir  first  called  can  be  allowed  to- 

<  interfere  with  its  application.  If  the  benefit  of  such  a  rule  legally^ 
i  belongs  to  the  party  to  whom  the  residue  b  effectually  devised,  a 
\  court  of  law  is  not  less  bound  to  secure  him  in  that  benefit,  though 
^  he  is  a  minor,  entitled  to  its  protection.' 

Against  these  interlocutors  Alexander  Campbell,  the  institute, 
reclaimed.     At  advising^ 
»  ,Xhe  Lard  Justice'^Clerk^^I  am  clear  that  we  must  give  effect 
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io  tlie  inteixtions  of  the  testator;  and  in  endeavouring  to  ascertmn  18  May  issa 
what  these  intentions  were,  we  mast  remember  that  the  trust-deed    ^"^•V^^ 
h  one  written  by  a  private  gentieman  with  his  own  hand.     He  othm"&l 
begins  by  bequeathing  certain  legades  to  his  friends  and  relatives,  v.  Campbdi 
for  whom  he  appears  to  have  entertained  a  sincere  regard.     Then  '^"^  Another, 
he  makes  an  ample  provision  for  this  young  man,  his  natural  son  i  Opinion  of 
bnt  he  also  wishes  to  confer  a  beneficial  interest  in  his  succession  ^^^ 
tipon  his  other  near  relations.     We  are  not  to  consider  a  singlef 
topression  of  such  a  deed  as  this  as  of  itself  sufficient  to  indicate 
€h6  testator's  intention.    We  rHiust  take  the  whole  together ;  and  id 
tfoing  so,  I  ^nnot  hesitate  for  a  moment  in  holding,  that  it  was  the 
truster^s  clear  intention  that  his  son,  as  well  as  the  others  interested, 
Should  be  fettered  by  a  strict  entaft.     The  clause  upon  which  Alex- 
ander Campbell  founds,  that  *  the  trustees  shall  pay  over  to  himf 
^  the  free  residue,'  is  only  one  limb  of  a  senrtence,  the  latter  part  of 
#hicfa  provides,  that  the  trustees  shall  execute  an  entail  of  this  re- 
sidue.    Then  the  expressions  in  the  codicil  also  clearly  import 
the  intention  of  the^  testator  that  a  strict  Entail  should  be  executed. 
The  only  question  then  is,  whether  it  is  to  be  an  efiectual  entaif 
or  not ;  whetlier  a  loop-hole  is  to  be  left,  by  means  of  which  this^ 
boy  may  defeat  the  pnrposbs  of  his  father's  settlement.    I  am  clearly 
^f  opinion,  that  unless  we  hold  the  entail  effectual  against  the  son  we 
do  not  give  effect  to  tbe  testator's  will    I  have  looked  into  the  case 
of  McAllister  referred  to,  and  the  judgment  in  that  case  is  strongly 
fn  favour  of  thir  view.    A  similar  judgment  was  pronounced  relative 
io  a  settlement  by  Macpherson  of  Bell ville,  of  which  I  have  notes, 
although  it  does  not  appear  to  have  been  reported.     As  to  the  se-' 
dond  point,  I  am  satisfied  that  the  .case  of  Lord  Stair  has  no  appli- 
cation:   The  period  of  a  year  allowed  to  realise  the  estate  is,  in  my 
opinion,  not  too  much.     The  trustees  required  to  sell  various  es-' 
Cates. 

Lord  Glenlee. — I  thought  at  first  that  there  had  been  two  sepa-' 
rate  provisions  in  the  trast^leed,  one  directing  the  trustees  toipay 
over  the  residue  to  the  olaimaot,  and  the  other  directiilg  them 
to  execute  an  entail  in  fevour  of  other  parties.  Even  if  this  had 
been  the  case,  we  might  have  held  the  intention  of  the  testator 
to  be,  that  an  effectual  entail  should  be  executed  to  fetter  his  son 
as  well  as  others.  But  there  is  no  such  difficulty  here.  The  di- 
rection is  given  in  one  sentence,  one  clause  of  which  explains  the 
other.  The  testator  had  made  his  intention  as  clear  as  if  he  had 
employed  a  man  of  business  to  write  the  deed.  Every  one,  but 
especially  unprofessional  persons,  in  using  the  term  entail,  mean  a 
strict  entail  in  terms  of  the  statute  1685.    The  testator's  meaning 
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18  May  ]8a6.  was,  that  the  residue  of  his  fortune  should  be  given  to  this  young 
man  under  the  fetters  of  such  an  entail. 

As  to  the  second  point,  it  may  be  difficult  to  distinguish  between 
the  annual  produce  of  the  estate  and  the  sums  realised  during  the 
first  year ;  but  if  this  were  ascertained  by  an  accountant,  the  pro* 
ceeds  of  that  year  properly  belong  to  the  young  man. 

Jjori  Meadowbank, — I  have  no  doubt  whatever  as  to  the  testa* 
tor^s  intentions.  If  I  had,  I  would  be  against  the  entail ;  for  it  is  a 
rule,  that  unless  the  intention  to  entail  be  clearly  expressed,  the 
interpretation  should  be  in  favour  of  leaving  the  property  unfet* 
tered.  But  this  is  a  mere  question  of  intention,  and  the  intention 
is  most  distinctly  expressed* 

Lord  Medwyn. — I  am  entirely  of  the  same  opinion*  I  i^ee  with 
Lord  Meadowbank,  that  we  cannot  hold  that  lands  must  be  entailed 
unless  the  intention  to  entail  is  distinctly  expressed*  But  here  the 
intention  of  the  testator  is  manifest.  He  directed  his  trustees  to 
execute  an  entail ;  and  it  was  obviously  his  intention  that  it  should 
be  an  entail  which  his  son  could  not  defeat  I  concur  with  Lord 
Glenlee  in  thinking,  that  the  intention  could  not  have  been  more 
explicitly  declared  by  a  professional  gentleman. 

As  to  the  second  point  I  have  some  doubt ;  but  this  is  of  the 
less  consequence,  as  1  see  that  the  trustees  laid  out  a  sum  of  L.5000 
in  improving  the  estate,  the  immediate  benefit  of  which  will  M  to 
the  institute. 

Their  Lordships  adhered  to  the  interlocutor  of  the  Lord  Ordi- 
nary, pronounced  on  the  18th  of  February  1836;  refused  the  dedre 
of  the  reclaiming  note,  and  decerned ;  but  recalled,  in  hoc  statu,  the 
interlocutor  of  the  24th  February  last,  and  remitted  to  his  Lordship 
to  hear  parties  farther,  relative  to  the  findings  thereof,  and  to  de« 
termine  as  to  his  Lordship  shall  seem  just 


Judgment. 


Lord  Ordinary,  Jeffrey,  For  tbe  Trustees,  Sol»-Gen»  (^Cwaifighame.)  John 

Blair,  W.  S.  Agent.  For  the  Institute,  Dean  qfFac.  (Hope,)  More. 

WaUam  roung,  W.  S.  Agent.  For  the  Substitute,  M'NeiU,  John  TaU. 

CampbeU  4*  Tnittf,  W.  &  Agents.  B.  Clerk* 

R. 
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FIRST  DIVISION. 
No.  CXXIX.  I9th  May  1836. 

ALEXANDER  PIRIE  HENDERSON 

ctgainst 
GILFILLAN'S  CREDITORS. 

Process. — (Petition  &  CoMPLAiNT,)-SEei7ESTRATioN.— Trus- 
tee.— Petition  and  complaint  against  a  resolution  of  creditors  on  a 
sequestrated  estate  dismissed^  because  ike  trustee  was  not  called. 

A  petition  was  presented  by  Henderson  ag^nst  a  resolution  of  an 
alleged  majority  of  a  meeting  of  creditors  on  GKlfillan's  sequestrated 
estate,  ordering  the  trustee  to  pay  the  bankrupt  a  certain  sum  of 
money  for  services  rendered  by  him  to  the  estate. 

The  petition  ivas  dismissed,  in  respect  that  the  trustee  was  not 
originally  called  as  well  as  the  creditors,  and  that  it  was  not  compe- 
tent to  rectify  this  by  now  calling  him,  as  a  petition  and  complaint 
could  not  be  amended. 

Act.  Dean  o/Fac.  (Bope,J  MaUland.  Alt.  SoL-Gen,  iCfumnghamef)  M*NeUL 

C.  F,  Davidson,  W.  S.  and  John  CvUen,  W.  Si  Agents.         S.  Clerk. 

C  R. 


SECOND  DIVISION. 
No.  CXXX.  19th  May  1886. 

GEORGE  YOUNG  and  JAMES  MORTON,  Advocators, 

against 

Mrs    MARY   M*LEAN   or   BRYAN,    and    Others,    Re- 
spondents. 

Cessio  Bonorum.  —  Arrestment. —  Personal  Exception.-^ 
Acquiescence.-— TTltf  trustees  under  a  disposition  omnium  bonorum 
granted  in  a  cessioy  having  delayed  to  act  for  a  period  often  years, 
and  one  of  their  number,  who  was  eventually  the  sole  trustee  in  this 
country  f  having  used  arrestments  as  an  individual  creditor  subsequent 
to  the  date  of  the  disposition, — (he  trustees  found  not  entitled  to  claim 
a  fund  belonging  to  the  debtor,  in  competition  with  other  creditors  who 
had  used  preferable  arrestments  subsequent  to  the  date  of  the  cessio. 


668 


DECISIONS  OF  THE 


No.  180. 


Morton  o. 
M*Lean  or 
Bryan  and 
Others. 

Nurative. 


19  May  183&  The  advocatoFB  Were  appointed  trustees,  tinder  a  disposition  om- 
YomMf^and^  nium  bonorum,  granted  for  behoof  of  creditors,  by  James  Wilson, 
writer  in  Kilmarnock,  on  the  20th  Becembef  1821.  James  Robert- 
son, merchant  in  Kilmarnock,  was  debtor  to  Wilson ;  and  Mor- 
ton, the  advocator,  had  used  arrestments  in  his  hands  in  1814, 
]  823,  and  1625.  The  first  of  these  arrestments  waar  allowed  to 
prescribe,  and  the  others  were  rendered  null  by  informalities.  The 
respondents,  as  creditors  of  Wilson,  also  used  ari^tments  in  Ro- 
bertson's hands,  one  in  1820,  which  was  also  rendered  null  by  in- 
fornialiiies,  and  another  in  182S. 

Wilson,  the  baakrapt,  had  nused  an  action  to  oonstitste  his  eMm 
against  Robertson  before  the  date  af  his  oessio,  and  in  his  own  name, 
in  the  Sheriff-court  of  Ayrshire,  which  action,  and  relative  proceed- 
ings at  Robertsoa'i»  instanoe,  were  iMlvocated  to  this  Ceart.  There-^ 
after  decree  was  prononoed  against  Robertson's  representatives; 
Imt  they  discoverdl  that  WilsoM  had  been  divested  by  his  dispo-' 
sition  omnium  bonoram,  and  they  therefeve  objected  that  he  was 
nt>t  in  titolo  to  pursue.  The  Lord  Ordinary  sisted  procedure  un- 
til the  concurrence  of  the  trustees  should  be  obtained,  or  until  it» 
should  be  ascertained  whether  they  refused  to  concur ;  and  a  minute' 
was,  in  consequence,  lodged  for  the  trustees,  on  the  19th  Noveibber' 
1831,  in  which  they  disclaimed  any  interest  in  the  question,  but 
granted  their  concurrence,  for  the  purpose  of  removing  the  scruples 
of  Robertson's  representatives,  *  reserving  always  the  right  of  the 

<  trustees  to  appear,  if  so  advised,  and  if  the  proceedings  shall  ap- 

<  pear  for  the  interest  of  the  creditors,  in  the  action  of  multiple- 

<  poinding,  at  present  in  dependence  in  the  Sheriff-court  of  Ayr- 

<  shire.'  It  did  not  appear  that  there  were  any  other  funds  of 
Wilson  to  be  carried  by  his  diq>osition  omnium  bonorum  than  those 
arrested ;  and  the  respondents  were  called  as  creditors  in  the  cessio^ 
and.  the  disposition  granted  in  alios  for  their  behoof. '  .    '. 

During  these  proceedings  a  process  of  multiplepoinding  had  been 
r^ed  by  Robertson's  representatives,  in  order  to  determine  the' 
preferences  of  the  claims  of  the  difiereut  arresters.  In  this  process 
claims  were  lodged  for  the  respondents,  and  for  Mo)rton,  the  advoca- 
tor, as  an  individual  creditor  of  Wilson ;  and  it  was  conjoined  with 
an  action  of  forthcoming  at  the  instance  of  Mrs  Bryan,  one'of  the  re- 
spondents. The  conjoined  processes  were  allowed,  to  fall  asleep ;  but 
in  1883,  when  the  process  at  Wilson's  instance  had  been  brought  •to 
a  successful  termination,  they  were  wakened  by  a  sopplementary 
process  of  multiplepoinding.  In  this  action  j  besides  the  parties  who 
were  claimants  in  the  previous  process,  the  advocators  lodged  a  dmm 
in  the  character  of  trustees  for  Wilson's  creditors,  in  the  iirst  pkce, 
for  the  expense  incurred  by  them  in  granting  their  concurrence  to 
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tbe  action  in  Wikon't  name ;  and,  in  the  second  place,  for  the  re*^  19  May  IBS6* 
aainder  of  the  fund  in  inedio  under  the  disposition  omninm  bono-  J'^^^'^''^ 
vunu     The  Shei iff  having  repelled  this  claim,  Young  and  Morton  Morton  o. 
brought  the  case  by  adv4>eatiou  before  the  Court  of  Session,  and  ^*LeaD  or 
the  Lord  Ordinary  pronounced  tbe  following  interloentor  and  note  r  others. 
*  The  Lord  Ocdinary  havinir  resumed  consideration  of  the  de^  ,  "TT  ., 
bate,  with  thecloeed  record  and  whole  process;:  In  respect  that  the  narj's  Inter- 
adrocators  have  jndidally  admitted  and  set  forth,  m  tlie  proeessof  locutor. 
multiplepoioding  before  the  Sheriff,  now  advocated,  and  e^ecially' 
in  their  replies  in  that  process,  thai  the  dispoeition  omnium  bono' 
rum,  granted  to  them  as  trustees  for  his  creditors  in  the  cesuo  of 
James  Wilson,  and  on  which  they  now  found  as  their  only  title, 
had  been  allowed  to  lie  untouched  (and  unextracted)  for  twelve 
years  after  it  was  granted ;.  and  that,  when  called  upon  for  their 
ooneuvrenoe  in  1830,  in  the  action  at  the  instance  of  die  said  Jamcs' 
Wilson  against  James  Robertson  and  his  representatives,  they 
had  merely  granted  their  concurrence,  as  such  trustees,  to  obviate 
^  objections  to  the  title  to  pursue  of  the  said  James*  Wilsony  as  anr 
individual,  and  not  at  all  as  claiming  the  sums  due  by  Robertson 
for  behoof  of  the  creditors  of  the  said  James  Wilson  &  and  far-^ 
the?,  in  respect  that  it  was  then  judicially  admitted  by  the  said 
advocators  that  they  had  no  ckim,  and  could  not  compete  for  the* 
^  fund  in  medio  as  such  trustees,  unless  it  should  be  found  that  alf 
^  the  arrestments  founded  on  by  the  other  competitors  were  bad, 
^and  that  they  accordingly  made  no  appearance  in  the  original  ad- 

<  vocation,  as  to  the  preferences  of  the  said  arresters  inter  se,  re- 

<  mits  the  cause  to  the  Sheriff  simpliciter,  in  so  far  as  his  judgment 
*t  totally  ezcIiHies  the  claims  of  the  present  advocators  to  the  fund 

<  in  medio,  and  decerns;  finds  tbe  claimant,  Mrs  Bryan,  entitled 
^  to  her  expenses  in  this  last  advocation/ 

'  Note,—^  The  Lord  Ordinary  has  not  die  least  doubt  of  the  sub-  Note. 

<  stantial  justice  of  this  judgment,  and  is  not  aware  of  any  authority 
^  upon  which  it  can  be  teohnicaUy  impeached.  He  is  inclined  to* 
'  think,  though  there  seems  to  be  no  precise  decision  on  tbe  point, 
^  that  a  disposition  omnium  bonorum  in  a  cessio,.  if  never  taken  up 
<'or  acted  on  by  the  trustees  for  twelve  or  twenty  years,  will  not 
^  tie  up  the  hands  of  individual  creditors,  (whether  oited  in  the^ 
'  oessio  or  not,)  from  attaching  the  funds,  in  the  uncontrolled  admi- 

<  nistradon' of  which  the  common  debtor  is  left  by  such  trustees  for 
^  the  full  period  of  forty  years  after  the  granting  of  this  latent  and* 
^  dormant  conveyance.    But  he  humbly  conceives  it  to  be  clear,  that 

*  if  the  trustees  themselves  not  only  judicially  admit  their  deliberate 
< -neglect  and  repudiation  of  this  conveyance,  (no  one  creditor  ap- 

*  pearing  to  complain  of  such  neglect,*)  but  individually  use  separate' 
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Tonng  uid 
Morton  v. 
McLean  or 
Bryan  and 
Others. 

Opinion  ci 
Court. 


19  May  1830.  to  assome  ^t  character.  A  short  delay  to  act  woiild  have  been  of 
DO  consequence ;  but  here  they  allowed  ten  years  to  elapse  before 
they  appeared  as  trustees  in  any  shape. 

Lard  Medwyn, — There  is  no  doubt  that  a  trustee  is  not  bound 
to  act  immediately  in  order  to  maintain  bis  oflBcia!  character.  But 
the  case  is  quite  differient  when  a  trustee  lies  by  for  such  a  ledgtk 
of  time  as  to  shew  that  he  had  no  intention  of  ever  acting  in  that 
character.  I  go  farther  than  Lord  Glenlee,  who  seems  to  hold  that 
inere  delay  would  not  furnish  a  sufficient  objection  to  the  trustee's 
title,  unless  accompanied  by  acts  on  their  part  inconsistent  with  the 
idea  of  trusteeship.  I  think  that,  if  trustees  allow  such  a  length  of 
time  to  elapse  without  acting,  as  to  induce  the  public  to  belieye 
that  no  cessio  had  been  granted,  they  are  not  entitled  to  avail  them'> 
selves  of  the  latent  deed,  and  start  into  action  at  any  moment  that 
pleases  them. 
'    Lord  Meadowhank  concurred. 


]>ird  Ordinary,  J^frty.  Act,  MMmd^  Cowan.  Dcmtdrnm  ^  CamfibtB,  W.  & 
Agents.  Alt.  Dean  qfFae,  (HqpeJ  Jame$  Anderson,  M*Intodi  jr  Oemmd^ 
S'  S.  C.  AgenU.  F.  Clerk. 

R 


SECOND  DIVISION. 


No.  CXXXI. 


19/A  May  1886. 


JOHN  CAMPBELL  of  Glensaddell 

affainst 

The  duke  of  ARGYLE  and  his  TRUSTEE. 


Propertt. — Implied  Right. — Servitude. — A  tenant  of  a  coaU 
work  having  leave  to  carry  a  canal  through  the  lands  of  a  proprie^ 
torf  on  a  verbal  understanding  that  he  was  to  indemnify  the  tenants 
of  the  lands  for  damage  sustained  ;  and  such  payments  having  been 
made  for  upwards  offfty  years^  both  by  the  tenant  of  the  coaUtoork 
and  by  the  proprietor^  by  whom  it  was  subsequently  wrtntg/U;  the 
proprietor  of  the  lands  having  raised  an  axtion  of  removing  before 
the  Sheriffs  which  was  advocated^  and  having  Aerecfier  raised  A 
process  of  declarator  of  property  and  for  violent  profits; — dreum* 
stances  in  which  founds  that  no  permanent  right  had  been  thus  ad^ 
quired  to  the  property  of  the  land  covered  by  the  eanal^  nor  any  right 
of  servitude  established. 
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Process.— ^Bemoyino. — dn  an  action  of  removinff  under  such  df"  19M«yl8Srf. 
eumstaneeSy-^foundi  that  the  pleading  a  defence  of  an  heritable  right    ^^*v^^ 
w<u  incompetent  before  the  Sheriff-court.  The*  Duke'or 

Argyle  and 

The  lands  of  Moy  and  Dramore,  in  the  parish  of  Campbeltont  ^^"**^^' ' 
county  of  Argyle,  now  belonging  to  the  pursuer,  belonged,  in  1793^  Narrative, 
to  Campbell  of  Glencarradell,  at  which  period  they  were  held  by 
two  tenants  on .  leases  from  him.  The  leases  contained  a  stipula- 
tion, that  in  case  a  canal  should  be  formed  through  the  lands^  the 
tenants  should  not  be  entitled  to  obstruct  it,  and  should  receive  rea^ 
sonajble  damages.  M^Dowall  of  Crichen  held  a  lease  from  the  late 
Duke  of  Argyle  of  the  farm  of  West  Drumlemble,  with  the  coaK 
works,  about  four  miles  distant  from  Campbelton.  To  facilitate 
the  transportation  of  his  minerals,  he  applied  to  the  proprietors  of 
the  lands  between  the  coal-works  and  that  town  to  grant  him  permisv 
sion  to  make  a  canal  through  their  grounds ;  and,  with  the  consent 
of  the  late  Campbell  of  Barbreck,  M^Dowall,  about  1787,  or  some 
years  before,  cat  such  a  canal  for  carrying  coals  through  the  lands  of 
Stratbmore  to  the  Tillage  of  Lintmill  or  Bigstrath,  about  one  mile 
and  a  half  distant  from  Campbelton,  where  there  was  a  rayine 
and  deep  stream  in  the  direction  in  which  the  canal  was  proceed* 
ing.  In  1791  or  1792,  M'Dowall  was  permitted  to  continue  it 
farther  through  Barbreck's  lands  of  Knockrioch,  to  which  Moy  lay 
adjacent ;  and  about  the  same  time  was  permitted  to  use  a  part  of 
his  lands  as  the  site  of  a  continuation  of  the  canaL  He  did  so^ 
without  receiving  any  right  or  title  to  the  ground  of  which  he  as^ 
sumed  possession,  and  on  an  understanding,  that  so  long  as  be 
should  be  permitted  so  to  use  that  part  of  the  ground,  he  should 
indemnify  the  proprietors  or  the  tenants,  by  paying  to  them  an«i 
nually  the  rent  or  value  of  the  land  so  used  Jby  him.  The  sum 
which  M^Dowall  was  to  pay  annually  to  the  tenants  of  Moy  was 
estimated  at  L.2 :  9  :  2  to  Smith,  one  of  the  tenants,  (being  L.l^ 
lOs.  2d.  as  the  rent  of  the  land  used  as  the  site  of  the  canal,  and 
19s.  2d.  for  damages  done  to  the  tenant  otherwise,)  and  L.2,  lOs. 
6|d.  to  Macmurchy,  the  other  tenant,  (being  L.1 : 1 :  6|  as  the 
rent  of  the  land,  and  L.l,  9s^  for  damages  otherwise,)  but  that  sum 
was  to  be  restricted  to  L,l,  17s.,  in  case  two  bridges  should  be 
built  These  bridges  were  built,  and  the  payments  were  restricted 
to  L.I,  18s.,  being  Is.  more  than  had  been  proposed  in  the  state 
made  oq  the  plan.  On  the  other  hand,  an  additional  allowance  of 
8s.  8d.  was  added  to  Smith's,  making  L.2:  12 :  10.  These  sums 
continued  iftccordingly  to.  be  paid  by  M^Dowall  and  his  heirs  till 
the  expiry  of  their  possession  of  the  Drumlemble  coatworks,  at 
Whitsunday  1798.     On  M^Dowall's  removal  at  that  time,  the  late 
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Argyle  aod 
Trustee. 

[Narrative* 


19  May  1836.  Duke  of  Argyle  took  possession  of  the  canal,  and  continued  to  uae 
r^^y^i  ^^  ^®'  conveying  coals  from  Drumlemble  works  to  Campbelton; 
The  Duke  of  t)ut  never  obtained  from  the  pursuer  or  his  authors  any  convey- 
ance to  that  canal,  or  to  that  part  of  the  property  which  forms  tbe 
site  of  it,  or  to  any  servitude  thereon.  But  during  the  remainder 
of  the  leases  to  Smith  and  Macmurchy,  the  two  tenants  of  Moy, 
bis  Grace  continued  to  pay  to  them  annually  the  same  sums  as 
M'Dowall  had  paid  them  for  rent  and  damages.  The  receipts 
taken  by  his  Grace  bore,  that  the  sums  so  paid  by  him  were  the 
yearly  damage  occasioned  by  the  canal,  or  the  yearly  <  value  of  tbe 
*  damages  for  the  ground  taken  up  by  the  coal  canal  on  our.pos- 
^  sessions.'  When  the  leases  of  Smith  and  Macmurchy  terminated, 
they  removed  from  the  lands  of  Moy.  The  pursuer  was  then  in 
childhood,  and  his  guardians,  during  his  minority,  allowed  the  Duke 
of  Argyle  to  continue  to  use  the  canal  without  any  title,  upon  his  con-' 
tinning  to  pay  the  damages  occasioned  to  the  property.  His  Grace 
accordingly  made  such  payments,  and  the  receipts  which  he  took 
bear  sometimes  to  he  for  the  damage  generally  occasioned  by  tbe 
canal,  and  sometimes  to  be  for  the  damages  for  *  the  ground  occupied 
^  by  the  coal  canal.'  The  receipts  which  his  GVace  latterly  took  for 
the  yearly  payments  generally  bore,  that  they  were  made  as  being 
the  yearly  rent  of  the  ground  so  occupied  by  the  canal.  The  lands 
of  Moy  having  increased  in  value,  the  pursuer,  considering  the  an- 
nual payments  too  small,  then  raised  an  action  of  removing  before 
the  Sheriff  of  Argyle,  against  the  defenders.  The  action  concluded 
that  they  should  be  decerned  to  remove  at  Whitsunday  1834. 
The  Sheriff,  without  closing  the  record,  dismissed  the  action,  on 
the  ground  that  the  defenders,  in  their  defence  against  it,  had  made 
an  allegation  that  they  had  an  heritable  right  to  the  part  of  tlie 
subjects  in  dispute.  The  process  was  advocated  by  the  pursuer; 
and  he  then  brought  an  action  of  declarator  and  violent  profits,  with 
which  it  was  conjoined. ' 


Pursuer's 
^leas. 


The  pursuer  pleadedy  inter  alia, — That  the  canal,  with  tbe 
banks,  belonged  to  him,  in  respect  that  it  was  part  of  the  lands 
of  Moy,  of  which  he  was  proprietor,  and  that  no  conveyance  of, 
or  servitude  over,  the  same  was  ever  granted  by  him  or  his 
authors :  That  as  the  defenders  had  no  title  to  that  part  of  the 
pursuer's  property  which  was  used  as  a  canal,  and  as  they  have 
never  even  been  allowed  to  use  it,  eJLcept  upon  the  footing  of  their 
paying  the  yearly  damages  occasioned  by  their  making  such  use  of 
the  ground,  or  of  the  yearly  rent  of  the  ground  so  used,  and  had 
thereby  acknowledged  that  they  were  possessing  precariously,  with- 
out any  title,  or  latterly  as  yearly  tenants,  their  pretensions  to 
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bave  a  permanent  rigbc  to  eondnae  to  use  that  part  of  the  pursuer^s  19  Maj^  issd.^ 
property  were  groundless ;  That  the  defenders  had  no  right  by  pre-    ^**%^^^ 
scription  in  this  part  of  the  pursuer's  property.  Th?  Duke'of 

Argyle  aod 

The  defenders  pleaded — That  the  pursuer's  predecessor,  by  his  "^^* 
purchase  of  the  lands  of  Moy  in  1792)  acquired  no  rig^t  to  the  Defenden' 
solum  occupied  by  the  canal.     At  all  events,  the  pursuer's  prede-     ^^ 
cessor  having  purchased  the  lands,  with  the  burden  of  the  canal 
then  subsisting,  subject  only  to  a  claim  for  damage  suffered,  could 
not  insist  in  the  conclusions  of  the  present  action  :  That  the  pur- 
suer was  further  barred  by  the  acquiescence  of  himself  and  his  pre- 
decessors :  That  the  defenders  had  a  valid  and  effectual  right  of 
servitude  over  the  lands  for  the  use  of  the  canal. 

It  was  also  pleaded^  that  as  the  summons  of  removing  before  the 
Sheriff  rested  exclusively  on  the  Act  of  Sederunt,  14th  December 
1756,  and  that  act  being  totally  inapplicable  to  the  circumstances 
of  the  case,  which,  besides,  involved  a  question  of  heritable  right, 
it  was  properly  dismissed  by  the  Sheriff.  The  pursuer  answered — 
That  the  action  of  removing  was  competent  before  the  Sheriff,  in 
respect  that,  being  an  action  of  removing,  it  was  of  a  possessory 
nature,  and  that,  by  the  Act  of  Sederunt  1756,  such  actions  were 
declared  to  be  competent  before  the  Judge  Ordinary.  It  was  not 
rendered  incompetent,  by  the  defenders  pretending  to  have  an 
heritable  right  to  the  canal,  in  respect  that  the  competency  of  an 
action  depends,  not  upon  the  nature  of  the  defence  stated,  but  up- 
on the  nature  and  grounds  of  the  demand  in  the  action  itself;  and 
since  the  removing  was  competent  when  instituted,  and  when  it 
came  into  Court,  the  defenders  could  not  render  it  incompetent  by 
such  a  defence. 

The  Lord  Ordinary  pronounced  this  interlocutor  and  note ; 
<  The  Lord  Ordinary  having  resumed  consideration  of  the  debate,  ^''^  ^i'^'- 
^  with  the  closed  record,  productions,  and  whole  conjoined  pro-  u^'^itor. 

<  cesses;  In  the  advocation,  advocates  the  cause,  alters  the  interlocu- 
*  tors  of  the  Sheriff  complained  of,  and  decerns  in  the  removing, 
^  in  terms  of  the  original  action :  In  the  declarator  and  violent  pro- 

<  fits,  decerns  in  the  declarator  and  removing,  (de  novo,)  in  terms  of 

<  the  conclusions  of  the  libel :  But  before  answer  as  to  the  claim 

<  for  violent  profits,  appoints  the  cause  to  be  enrolled,  that  parties 
^  may  be  heard  thereon.' 

Note. — ^  The  annual  payments  which  the  defender  (or  his  te- 

<  nants)  has  uniformly  made,  very  plainly  for  the  use  of  the  ground 

<  occupied  by  the  canal  for  upwards  of  fifty  years,  are  inconsistent 

<  with  his  right  to  the  possession  being  any  other  than  the  right  of 
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a  tenant.  Soch  a  payment  for  the  use  of  a  teryitnde  right  b 
without  preoedent,  and  might  often  turn  what  the  law  liolds  to  be 
the  seryient,  into  the  truly  dominant  tenement;  and  as  to  its  being 
considered  as  a  feu-duty  or  ground-annual,  it  is  enough  to  say, 
that  those  are  payments  only  incident  to  proper  feudal  rights;  for 
the  constitution  of  which,  in  the  absence  of  all  written  tide  or 
right  by  prescription,  there  are  here  no  elements.  It  was  strongly 
argued,  that  it  was  absurd  to  suppose  that  any  man  would  lay  out 
a  large  sum  in  constructing  a  canal,  upon  so  precarious  a  right  as 
a  verbal,  and  consequently  annual  lease  of  Uie  ground  which  it 
occupied*  But  really  it  is  not  much  less  absurd,  that  such  a  worie* 
should  have  been  carried  through  a  oeighbour's  property,  without 
a  scrap  of  writing  to  settle  the  terms  of  occupancy ;  and  where 
neighbours  are  on  good  terms,  and  there  is  both  a  desire  to  ob- 
lige, and  a  common  interest  to  keep  the  work  going,  instanced 
are  to  be  met  with  of  a  rash  and  exuberant  reliance  on  the  result* 
Accordingly,  the  defender  has  actually  had  the  undisturbed  use* 
of  this  ground,,  on  very  fkvourable  terms,  for  upwards  of  fifty 
years,  though  it  is  apparent  that,  for  the  latter  half  of  that  period, 
the  pursuer,  at  least,  and  his  agents  were  folly  aware  of  the  true 
state  of  the  right  The  Lord  Ordinary  does  not  think  it  doubt* 
ful  that  the  annual  payments  were,  from  the  very  first,  in  great 
part  for  the  use  of  the  ground  taken  up  by  the  canal,  and  not  for 
damage  done  to  adjoining  ground.  If  this  was  not  the  case,  then 
the  land  roust  have  been  given  gratuitously ;  a  diing  never  to  be 
presumed,  and  which  is  distinctly  contradicted  by  the  whole  cir* 
cumstances  of  this  case,  which  demonstrate  that  the  transaetioa 
was  strictly  onerous  and  exclusive  of  all  notion  of  donation.  It 
was  not  immaterial  perhaps  for  the  tenants,  who  probably  liad  no 
power  of  subsetting,  to  call  the  payments  made  for  the  land  taken 
off  their  possessions  damage,  rather  than  rent ;  but  as  soon  as  their 
leases  are  out,  and  the  {>roprietor  comes  to  draw  those  payments 
for  himself,  they  take  the  proper  name  of  mi  ;  and  it  is  very  re^ 
markable  that,  when  (probably  from  copying  the  old  form)  the 
word  damages  had  been  first  written,  it  appears  that  the  word  reni 
is  anxiously  added  and  interlined  before  the  receipt  is  given  up 
to  the  defender.  The  parties  (when  this  interlooutor  is  final)  will 
of  course  settle  for  a  more  permanent  lease  at  a  new  rent;  and  it 
will  probably  be  thought  right  to  adjust  the  claim  for  violent  pnn 
fits  at  such  settlement,  without  farther  litigation/ 
The  defenders  reclaimed. 


Maitland  founded  on  the  case  of  Lord  Melville  i;.  Douglas'  Tmt- 
tees,  39th  May  1880,  F.  C. 
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Dem  of  Fac^Ujf  annraMdi  thtt  in  (hM  casb  tfiore  Ivaa  9  yerbal  iOM«y  idaa 
contract  of  ezowibioii.  ^     .  „ 

Canpbeil  v. 
Tbe  Duke  of 

.   Lor4  Gknke.-^li  has  been  ilated^  both  on  record  and  by  the  ^>«yi«  •^^ 

Trustee 

ooanael  for  the  defendera,  that  the  Bommona  of  deelaxator  ia  rested       1 

jqat  on  the  aame  gronnda  aa  the  original  process  of  removing  be-*  Opfauon  oc 
fore  the  Sheriff^  and  that  the  caaea  muat  therefore  atand  or  fall  to- 
gether ;  bat  there  is  really  no  foundation  for  that  atatement.  The 
aumnons  of  declarator,  no  doub^  narrates^  and  very  properly  nar* 
inte%  the  procedure  in  the  process  of  remoying,  and  sets  forth,  that 
the  ground  occupied  by  the  canal  had  been  let  to  the  defender  for 
hire  or  rent ;  but  then  it  proceeds,  <  that  the  defender  haYing,  in  the 
^  coarse  of  the  said  proceedings,  objected  to  the  competency  oi  the 
f  action  of  removing,  akid  maintained,  that  the  question  there  raised 
t  resolved  into  one  of  feudal  title,  it  has  been  deemed  expedient^ 

<  with  the  view  of  removing  all  ground  for  the  said  objection,  and 
<.  of  bringing  the  whole  matter  in  dispute  between  the  parties  sub 
^  jttdioe  ai  the  Court  of  Session,  to  institute  the  present  action  of 

<  declarator ;'  then,  after  subsuming  that  the  pursuer  had  often  re^ 
Quired  the  defender  to  relinquish  possession  of  his  property,  the 
first  c^melusbn  is,  <  that  it  ought  and  should  be  found  and  de« 
^  dared,  that  the  foresaid  portton  of  the  two  merk  land  of  Moy,  and 

<  others  above  mentioned,  which  is  possessed  by  the  defenders  as  a 

<  canal  or  aqueduct^  with  the  banks  thereof,  ia  a  part  of,  and  oom- 

<  prehended  within  the  lands  and  others  contained  in  the  foresaid 
^  charter  of  resignation  and  infeftment  in  Aivour  of  the  pursuer, 
*  and  that  the  same  pertaiiis  heritably  in  property  to  the  pursuer,' 
in  virtue  of  the  titles  libelled*    The  summena  then  proceeds,  <  And 

<  this  being  so  found  and  deehired,  the  said  defendets  ought  to  be 
*'  ordained  to  cede  possessioa  and  remove.'  The  summons  is  there-* 
fore  quite  correctly  fnmed,  aa  a  declarator  of  property,  with  a  con- 
clusion for  removal  againrt  the  alleged  intruder,  and  does  net  at  all 
depend  on  the  process  before  the  Sheriff.  I  incline  to  think  that 
the  Sheriff  was  right  in  hdding  the  process  of  removing  to  be  in- 
competent, there  being  truly  a  question  of  heritable  right  at  issue, 
and  that  the  prooesa  of  declarator  was  the  proper  mode  of  trying 
that  question ;  and  I  would  therefore  be  for  recalling  the  Lord  Or- 
dinary's interlocutor,  in  ao  for  as  it  altera  the  Sheriff's  judgment  in 
the  original  action* 

With  regard,  agaiui  to  the  merits  of  the  declarator,  it  appears  to 
me  to  be  quite  deur,  that  the  ground  in  dispute  is  the  property  of 
the  pursuer,  and  that  no  right  was  ever  given  to  the  Duke  of.  Ar-  • 
gyle.    Indeed,  it  is  not  ever  alleged  that  there  even  was  any  trans- 
action of  any  aovt  between  Campbell  of  Carradale,  the  original  pro- 
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19  May  1836.  prietor,  and  the  Doke^  and,  in  ibat  respect,  the  case  differs  lirom 
^^'^yT^  ^^'^  Melville's.  Any  transaction  that  took  place  was  betweeif 
The  Duke'of  Carradate  and  Mr  Charles  Macdowal,  who  seems  to  hare  been  his 
personal  friend*  Mr  Macdowal  was  only  a  tenant  of  the  Dale's 
Coal-works ;  and  his  obtaining  a  fiivour  from  Mr  Campbell  snrelf 
could  confer  no  right,  and  far  less  a  perpetual  right  on  the  Duke. 
As  to  the  annual  payments  being  termed  damage,  and  not  reaty 
I  really  do  not  think  that  was  of  any  importanceir  It  may  be  ad« 
mitted,  that  if  the  proprietor  had  allowed  the  possession  to  go  mi 
for  forty  years,  and  taken  the  yearly  pfaymeats  as  damage  mmplji 
the  Duke  might  have  prescribed  a  servitude  righti  for  payment  of 
a  certain  annual  sum.  But  there  is  no  room  for  prescription  here^ 
and  the  case  is  ijuite  clear  otherwise.  ^ 

Lord  Juitice^CleHu^^l  am  quite  of  Lord  Glenlee's  opinion  as  td 
the  Jncompetency  of  the  original  action  of-  removing,  and  agree; 
therefore,  that  the  interlocutor  should  be  recalled  to  that  eztesL' 
But  I  am  equally  clear  that  the  judgment  in  the  declamtor  is  cor- 
rect.' This,  in  fact,  is  just  a  case  of  possession  of  land  without  s 
title.  It  is  clear  that  there  never  was  any  transaction  with  th€ 
Duke  of  Argyle.  He  was  not  even  bound  to  take  the  canal  off 
his  tenant's  hands,  and  appears  at  first  to  hav6  declined  to  pay  for 
Inaking  it  How  then  could  he  have  compelled  Mr  Campbell  of 
8addell  to  continue  to  give  his  ground  for  it? 

Lord  Medwyn."^!  also  agree  with  Lord  Glenlee,  in  thinking 
that  the  Sheriff's  judgment  in  the  removing  was  correct  But  then; 
in  the  declarator,  I  am  equally  clear  that  the  pursuer  is  entided  to 
succeed.  I  certainly  think,  that,  under  his  radical  title  as  superior,' 
fhe  Duke  might  have  prescribed  a  right  to  the  solum  occupied  by  tbe 
canal;  but  then  there  is  no  room  for  prescription,  when  GlensaddeU'^ 
annual  payments  shew  th^  nature  of  the  possession.  It  is  clear,  in- 
deed, that  the  Duke  had  nothing  to  do  with  the  original  transaction. 
It  was  entered  into  with  Macdowal,  who  agreed  to  pay  the  damage 
or  loss  sustained  by  the  tenants,  as  fixed  by  Langlands.  As  to  the 
name  bf  the  payments,  I  really  don't  care  whether  they  are  called 
damage  or  rent  On  looking  at  Langlands'  state  and  estimate,  it 
appears  that  the  items  are  made  up,  Ist,  By  ascertainii^  tbe  quan« 
tity  of  ground  occupied  by  the  canal  and  banks ;  Stdty^  By  ascer- 
taining the  quality  of  the  ground,  whether  arable  or  green  pasture, 
and  fixing  and  stating  the  yearly  value  of  these  respective  portions^' 
and  after  summing  these,  which  are  more  property  of  the  tiature 
of  rent  There  is  very  properly  added  the  sums  estimated^  a^ 
the  loss  occasioned  by  stagnant  water,  injuring  the  grounds,  &c. 
which  are  certainly  more  of  the  nature  of  what  are  commonly  caUed 
danta^es. .  The  whole  are  then  added  together,  and  called  yearly 
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<)ainage«    Biit  really,  ia  all  cases  where  a  teoarit  gives'  ap  part  of  19  May  1839. 
the  gronnd  of  his  £uriD,  whether  for  a  publie  road,  or  otherwise,  the 
eompensation  given  him  is  always,  and  properly,  entitled  damage.   ih^Duleof 

I  concur  entirely  with  what  the  Dean  of  Facalty  has  said  as  to  Argyie  and 

Lord  Melville's  case,  foanded  on  by  th^  defender.     There  his     ^' 

ILordship  disUnetly  admitted  that  there  had  been  a  verbal  contract  Opinion  of 
of  ezcambion.  Here  there  was  no  agreement  or  transaction  with 
(he  Dahe  at  all :  on  the  contrary,  it  appears,  from  the  decree-arbi- 
tral produced,  that  his  Otace  did  not  wish  to  pay  for  the  canal,  and 
Jie  meant  undoubtedly  to  have  thrown  it  upon  Mr  Macdowal's 
liands,  a  circumstance  quite  inconsistent  with  the  notion  of  his  hav*^ 
ing  acquired  the  sort  of  right  he  is  now  contending  for. 
•.    Ijotd  Meadotobank  concurred. 

<  The  Lords  recall  the  interlocutor  of  the  Lord  Ordinary  sub-  Judgment. 
.<  mitted  to  review,  in  so  far  as  it  alters  the  interlocutor  of  the  She- 
^  riff,  and  decerns  in  the  removing,  in  terms  of  the  original  action ; 
^  but  quoad  ultra,  adhere  to  his  Lordship's  interlocutor,  and  decern ; 
f  reserving  all  questions  as  to  expenses  of  process  for  the  decision 
f  of  his  Lordship,  and  remit  to  him  to  proceed  accordingly,  and  do 
f  therein  as  to  Urn  shall  seem  just' 

hard  Ordinary,  Jeffi-of.  Act.  DemtfFac  (Hope,)  MarahaH         Alt.  Mmtkmdg 

A.  Dunhp.        Lockhart,HiaUerj^Wbitehsad,W.S,BndTodffRoma^^ 
Agents.        S.  Clerk. 

R. 


SECOND  DIVISION. 
No.  CXXXIL  20^  May  1836. 

DAVID  SCOTT 

•  offcdnst 

THE  EARL  OF  MORAY. 

Fev.  —  Clause*  —  Sup&bior  and  Vassal.  —  Reparation. — A 
ttame  praUeting  boA  parties  from  abatement  from^  or  addition  to 
Jeu^titieSf  or  any  other  claim  whatever  arising  from  variation  of 
measttrementSf  hamng  been  introduced  into  a  fru'Contract^-^found^ 
1.  That  the  superior  was  thereby  protected  against  an  action  ofda" 
magcSjfrunded  on  alleged  deficiency  of  surface;  and^  2.  That  while 
.no  action  of  reduction  of  the  contract  was  brought^  any  aUegatians 
<!f  fraud  in  the  introduction  of  the  clause  were  incompetent 
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20  May  1B36.  In  1823,  Lord  Moray  proposed  feuing  for  bdilding  Drumibetiglr, 
then  oalled  Momy  Park ;  and  in  a  feuing  plan  prepared  by  Mr 
OUlespie  Graham,  architect,  a  triangular  piece  of  ground  adjoining 
the  defender's  lands,  the  property  of  the  pursaer,  Scott,  was  incinded, 
as  being  available  for  building,  upon  an  nnderstandiog  that  it  woakt 
be  for  the  mutual  benefit  of  the  pursuer  and  defender  to  adopt  joini 
measures  in  regard  to  the  disposal  of  their  respective  properties.' 
The  pursuer  being  applied  to  by  Gillespie  Graham,  expressed  hk 
readiness,  on  receiving  adequate  consideration,  to  enter  into  an  agree^ 
ment ;  whereupon  a  negotiation  was  entered  into  between  the  por* 
suer  and  defender,  the  result  of  which  Was,  that  the  pursuer  nm 
taken  bound  to  fen  out  a  certain  portion  of  his  ground,  aeeofdidg 
to  the  manner  and  form  delineated  upon  the  ground-plan,  and  was  to 
allow  the  remainder  to  be  appropriated  to  the  use  of  die  defimder, 
to  enable  him  to  carry  into  effect  bis  iatenlion  of  wideaing  and  «n^ 
larging  a  street,  lying  to  the  aouth-^ast  of  Moray  Pkirk ;  and  in  re- 
turn  for  that  concession  on  the  part  of  the  pucsuer^  he  was  to  ht 
allowed  a  certain  portion  of  the  ground  belonging  to  Ae  defeadsr, 
so  as  to  make  his  ground  of  an  even  and  equal  depth  from  eBstt6 
west, — that  is  to  say,  of  an  oblong  in  pkuse  of  a  triai^;ttfair  shspe^ 
and  it  was  further  agreed  that  the  pursuer  should  take  in  feu  from 
the  defender  eighteen  stances  on  the  south-east  portion  of  Moray 
Park.     In  terms  of  this  arrangement,  the  piirties  entered  into  a 
wntten  agreement,  dated  6th  July  1822,  whereby  the  pursuer  was 
taken  bound  to  build  according  to  an  elevation  to  be  approved  of 
by  the  defender,  and  to  comply  with4he  feuing  articles;  and  the 
pursuer  was  also  taken  bound  to  commence  building  forthwith. 
The  defender  then  feued  out  the  remainder  of  his  lands  by  roop» 
the  conditions  bearing,  <  that  the  houses  to  be  erected  on  the  several 
lots  shall  be  built  on  a  regular  plan,  conform  to  an  elevation  pre- 
pared by  the  said  James  Gillespie,  approved  of  by  the  said  BsrI, 
and  signed  by  his  Lordship  as  relative  hereto.'     By  the  condi- 
ditions  of  roup  it  was  further  declared,  <  That  notwithstanding  the 
measures  marked  upon  the  feuing  plans  as  the  extent  in  front,  as 
they  may  differ  H'  little  in  the  execQtion,  a  ttoasurement,  cerdfied 
under  the  hand  of  the  said  James  Gillespie,  or  other  architect  to 
be  appointed  as  aforesaid,  shall  be  made  and  considered  as  the 
true  measure  of  the  respective  lots.'    It  was  also  provided,  *  Tbat 
none  of  the  purchasers  shall  have  it  in  their  power  to  stake  off 
their  lots,  but  the  said  James  Gillespie,  or  such  other  architect  to 
be  appointed  as  aforesaid,  shall  attend  and  stake  off  the  areas  and 
determine  the  levels,  and  all  matters  connected  therewith.'    The 
piirauerl  lots  were  aceordingly  elaked  off  by  OilleSpio  Orahaai. 
The  pursuer,  in  the  beginning  of  Jnly  iaU»  conittieBOad  buiMtng 
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upon  th«l  fbrtdt  the  groand  fronting  the  street  now  called  Forres  80  Mny  I83e: 
Street  He  then  made  several  applications  to  the  defender  and  his  ^^^v^^ 
agents  for  a  feu«-cbarter,  in  order  to  make  up  his  title,  in  the  mean-  ^f  Moray.  '  > 
time  disposing  of  several  of  the  houses  be  had  built.  At  last,  on  — ;- 
13th  July  1824,  two  years  after  the  pursuer  bad  been  in  possession^  NanrntiTc.  ^ 
and  had  to  some  extent  built  on  the  ground^  a  feu^contract  was  eni 
tered  into  between  the  defender's  commissioner  upon  the  one  part, 
and  the  punuer  upon  the  other.  The  conditions  of  the  previous 
i^;reement  were  embodied  iii  this  feu<>contract,  which  also  contained 
a  olausey  *  that  as  the  measurement  of  the  said  several  areas  or  lots 
^  of  the  plot  or  piece  of  ground  hereby  feued  out  to  the  said  David 
f  Scott»  as  marked  on  the  said  plan^  are  ascertained  with  as  much 
f  eacactnes&as  c^i  at  present  be  done,  no  claim  shall  lie  at  the  in* 
^  stance  of  the  one  party  against  the  other,  of  abatement  from,  or 
f  addition  to  the  feu-daties  after  mendoned,  nor  any  other  claim 
^  whatever,  for  or  on  account  of  any  variation  that  may  appear  from 
^  those  measures,  after  the  different  houses  shall  be  erected,  and  oii 
<  the  said  plot  or  piece  of  ground,  and  more  accurate  measurements 
*•  made  iUereoC  In  1829,  the  pursuer  complained  to  thedefender's 
agents  ifi  an  alleged  shortcoming  in  the  dimensions  of  part  of  the 
ground  which  he  had  feued.  The  defender's  agents  did  not  admit 
that  there  was  just  ground  for  complaint.  Nevertheless  both  par- 
ties were  satisfied  that  it  was  proper  that  the  pursuer's  buildings 
should  proceed ;  and  die  defender's  agents  addressed  a  letter  to  him, 
dated  Idth  December  1629,  in  which  they  stated  they  considered 
him  bound  to  build,  so  as  to  fulfil  his  obligation,  and  that  his  doing 
ao  would  not  affect  any  ground  for  abatement  which  he  might  con- 
aider  he  had  against  the  defender. 

After  an  interval  of  nearly  four  years,  the  pursuer's  complaints 
•were  renewed ;  and  in  March  1833,  he  again  applied  to  the  de^ 
lender^s  agents,  repeating  his  allegation  of  a  shortcoming  in  the 
dimensions  of  the  ground,  and  wishing  to  know  how  he  was  to  be 
i^efunded.  Sonte  correspondence  ensued,  in  the  course  of  which 
the  defender's  agents  niaintained,  that  any  claim  on  account  of 
•alleged  shortcoming  in  the  dimensions  of  the  grroond  was  excluded 
by  the  time  which  had  elapsed  before  it  was  stated,  and  sdll  more 
by  the  expaess  tcf  ms.  of  the  fipu*contract.  The  pursuer  then  raised 
an  action  of  dcunagea'agaidstdie  defender,  concluding  alternatively 
for  L.58,000  as  the  value  of  die  houses  built  upon  the  ground,  or 
for  L.  12,000  as  loss  and  damage  sustained  by  the  alleged  short- 
coming. And  he  pleaded — 1«  That  the  ground  not  being  the  same  Pursuer*! 
as  that  contracted  for,  and  embraced  by  the  defender's  warranty  in  ^^^^^ 
die  agreement  of  July  18S3,  and  in  the  articles  of  roup^  i.nd  ground- 
plan  and  dev&tioni  signed  with  reference  there to>  the  defi^nder  had 
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Pursuer's 
Pleas. 


20  May  18^.  been  guilty  of  a  direct  breach  of  contract,  and  was  liable  in  da- 
mages. 2.  As  the  deviation  from  the  original  gromid-plan  on  the 
part  of  tlie  defender,  and  the  architect  employed  by  him,  rendered 
matters  irretrievable  thereafter,  owing  to  the  necessity  th^e  was  of 
observing  uniformity  throughout  the  whole  of  the  buildings  upon 
the  grounds  agreed  to  be  feued,  all  the  damage  which  subsequently 
occurred  was  attributable  to  the  defender's  deviation  from  the 
gpround-plan  and  breach  of  agreement.  8.  The  feu-contract  also 
contained  an  express  warranty  as  to  the  ground  in  question,  spe- 
cially referring  to  the  articles  of  roup,  and  ground-phut  and  eleva* 
tion ;  and  in  so  far  as  any  of  the  clauses  were  inconsisteot  with,  or 
apparently  contradictory,  or  subversive  of  the  said  warranty,  the 
latter,  being  the  essence  of  the  contract,  must  prevail.  4.  The  pur- 
suer was  entitled,  both  in  law  and  equity,  eitlier  to  payment  of  the 
damages  he  liad  sustained  from  the  acts  and  deeds  of  the  defender, 
or  to  be  relieved  of  all  the  consequences  of  the  defender's  proceed- 
ings, by  the  defender  purchasing  from  him  the  whole  property 
built  on  the  ground,  at  the  price  concluded  for  in  the  summons,  or 
such  a  sum  as  should  be  ascertained  to  have  been  the  value  of  the 
work,  time,  and  labour  expended  in  erecting  the  buildings,  on  the 
faith  of  obtaining  implement  of  the  contract. 


Defender's 
Pleas. 


The  defender  pleaded — 1.  That  the  feu-contract,  executed  in 
18^4,  must  be  held  to  embody  the  deliberate  and  final  agreement 
of  the  parties  respecting  the  subject  in  question ;  and  that  the  pur- 
suer, while  he  did  not  venture  to  bring  a  reduction  of  that  contract 
could  not  shake  himself  loose  from  its  conclusions.  3.  The  feu-con- 
tract excluded  all  claims  of  the  nature  of  those  set  forth  in  the  sum- 
mons. 3.  The  whole  ground  in  question  having  been  long  occu- 
pied by  the  pursuer,  and  the  houses  in  Forres  Street  having  been 
actually  built  under  his  personal  superintendence,  before  the  feu- 
contract  was  executed,  there  was  no  room  for  maintaining  that,  at 
the  date  of  executing  the  contract,  the  pursuer  was  not  fully  in^ 
formed  respecting  the  dimensions  of  the  subjects :  And,  4.  Even 
independently  of  the  express  terms  of  the  feu-contract,  the  di^ 
cumstances  of  the  case,  and,  in  particular,  the  pursuer's  long 
silence  and  acquiescence  after  the  ground  in  question  had  been 
for  years  in  his  possession,  and  by  far  the  greater  part  of  it  actaally 
built  upon,  were  sufficient  to  debar  him  from  insisting  in  either 
of  the  conclusions  of  the  present  action. 


l.ord  Ordi-  *  The  Lord  Ordinary  having  resumed  consideration  of  the  debate, 
nary's  Inter-  c  ^^  (^be  closcd  rccord,  plaus  and  correspondence  produced  by  the 
^  parties,  and  whole  process,  finds,  Imo,  That  on  the  26th  day  of 
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July  1822)  the  purauer  and  defender  entered  into  a  contract  and  SO  May  l836ii 
agreement)  by  which  the  parsuer  became  bound  to  fen  from  the      -•r^^ 
defender  a  certain  plot  or  piece  of  ground)  as  exhibited  on  a  plan  gf  Mmy.^' 

therein  referred  to :  Finds,  2<b)  That  the  said  plot  of  ground  was      

bounded  on  the  south  and  east  by  certain  fixed  or  admitted  lineS)  ,^  j^^,, 
as  to  which  there  is  now  no  dispute ;  but  that  its  extent  towards  locutor. 
the  north  and  west  was  only  capable  of  being  ascertained  by  mea* 
surement,  or  by  transferring  to  the  ground  the  delineation  on  the 
said  plan,  by  the  help  of  the  scale  of  feet  by  which  it  was  accompa^ 
nied :  Finds,  S/to,  That  though  it  was  stipulated  by  the  said  agree* 
ment  and  relative  articles  of  roup,  that  the  building  stances  or 
areas  on  the  said  plot  should  be  staked  off  by  an  architect  ap- 
pointed by  the  defender  only,  the  pursuer  had  undoubted  right, 
interest,  and  opportunity  to  see  that  they  were  so  staked  off,  ae* 
cording  to  the  measurement  on  the  said  plan ;  and,  generally, 
that  the  boundaries  of  the  said  plot  on  the  north  and  west  sides 
were  laid  down  and  marked  off  on  the  ground,  at  their  true  dis* 
tances  from^  and  in  their  proper  bearings  to  the  fixed  and  undis- 
puted boundaries  on  the  south  and  east  parts,  as  shewn  on  the  said 
plan,  and  ascertdned  by  the  application  of  the  scale  of  feet  thereto 
annexed :  Finds,  4^o,  That  in  the  course  of  the  two  succeeding 
years  after  the  said  26th  of  July  1822,  and  between  that  date  and 
the  date  of  the  feu*contract  libelled,  of  1824,  the  pursuer  had 
built,  (or  begun  to  build,)  without  murmur  or  complaint,  about 
all  the  houses  in  Forres  Street,  on  the  west  of  the  said  plot,  and 
also  the  centre  house  in  that  portion  of  Moray  Place  induded  ia 
the  said  plot,  whereby  both  the  total  length  of  Forres  Street  to  the 
north,  and  its  actual  line^  as  forming  the  west  boundary  of  the 
whole  plot  so  feued,  and  also  the  actual  line  of  his  said  portion  of 
Moray  Place,  must  necessarily  have  been  known  to  the  pursuer, 
and  the  means  of  ascertaining  their  correspondence,  with  the  plan 
and  accompanying  scale,  placed  completely  in  his  power :  Finds, 
bto^  That  after  the  said  houses  were  so  built,  or  in  the  course 
of  building,  the  pursuer,  at  his  own  desire,  entered  into,  and 
executed  a  regular  feu-contract  with  the  defender's  commissioner, 
by  which  he  became  vassal  to  the  defender  in  the  whole  plot  of 
ground  described,  as  in  the  original  agreement  of  July  1822,  and 
with  reference  to  the  same  plan  and  scale  of  measurement  then 
adopted  by  the  parties ;  and  became  bound  to  pay  certain  feu- 
duties  for  the  eighteen  several  stances  or  areas,  these  specified 
by  their  numbers,  and  described  as  extending  each  to  a  certain 
number  of  feet  in  front,  therein  set  forth ;  and  also  to  pay  a  cer« 
tain  smaller  amount  of  feu-duty  per  foot  for  the  remainder  of 
the  said  plot  of  ground  then  feued  by  the  said  pursuer,  the  ex- 
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^  M115  I8d6.  <  tent  of  n  amber  of  feet  in  the  said  remainder  of  the  feued  grovui 
^**^V^^    *  not  being  mentioned :  Finds,  6to,  That  this  regular  fea-contract^ 

of  Moray.  '  ^^^^  Setting  forth  the  particulars  above  mentioned,  contained  th^ 
*  following  express  declaration  and  provision,  viz,  *  That  as  th* 

nary'«  Inter-    "  measurement  of  the  said  several  areas  or  lots  of  the  plot  or  piec* 

locuton  «  of  ground  hereby  feued  out  to  the  said  David  Scott,  as  mmrked 

^  o»  the  said  plan,  are  ascertained  with  as  mueh'exactness  as  can 
^  dt  present  be  done,  no  claim  shall  lie  at  the  instance  of  the  one 
^  patty  against  the  other,  of  abatement  from,  or  addition  to  the  feu- 
**  duties  after  mentioned,  nor  any  other  claim  whatever,  for  or  on 
^^asoottttt  of  any  variation  that  may  appear  from  those  measures^ 
^  after  the  different  houses  shall  be  erected,  and  on  the  said  plot 
**  or  piece  of  ground,  and  more  accurate  measureinents  made  there<> 
<<  ofc'  Finds,  7mOy  That  the  pfovision  and  declaration  above  eited 
^  cannot  be  construed  as  applying  only  to  the  case  of  there  bein^ 

<  bolftv  deficiencies  and  excesses  (balancing  each  other)  iii  the  specie 
^  fied^stent  of  front  in  the  eighteen  stances  or  areas  set  forth  as 

*  sei^|(rally  of  certain  extents  in  the  said  oonltraet,  or  as  intended  only 
Mo  ftx  on  each  such  area  the  feu-duty  specified  for  it  in  die  said 
^  contract,  notwithstanding  any  relative  excess  or  deficiency,  as  com- 
^  pared  with  each  other;  but  plainly  extended,  and  was  meant  to 

<  appty  to  the  case  of  the  whole  stances  or  feuing  areas  on  any  one 

*  line  of  front,  or  on  all  the  separate  lines ;  and  consequently,  the 

*  total  length  of  each  such  line  turning  out  to  be  longer  or  shorter 

*  than  the  frontage  appearing  on  the  said  plan,  either  by  the  sum- 

<  mation  of  the  several  extents  of  front  there  specified,  or  by  appli- 

*  cation  of  the  annexed  scale  of  feet  to  the  distances  from  the  fixed 
"*  boundaries  on  the  south  and  east :  Find,  809,  That  though  the 

*  pursuer's  averments  on  the  record,  that  he  was  led  to  enter  into 

<  the  feu^contract,  containing  the  above  declaration  and  provision, 

*  by  and  through  the  defender's  improper  and  mala  fide  concealmeift 
'<  of  eertain  deviations  from  the  true  line  of  the  plan,  and  certain 

<  consequent  encroachments  on  the  plot  of  ground  feued  to  the  pur- 

*  suet,  clandestinely  made  by  the  defender's  architect  in  staking  off 

*  the  said  plot,  and  building  areas  thereon,  might  be  relevant  to  in- 

*  fer  the  reduction  of  the  said  feu-contract  in  toto,  or  of  the  parti- 
>  cular  declaration  and  provision  in  question,  they  cannot  be  taketo 

*  as  grounds  for  setting  aside  the  said  contmct,  or  decloration  and 
^  provision,  per  exceptionem,  and  without  a  reduction  in  proper 

<  form  :  Finds,  9no,  That  so  long  as  the  said  feu-eontract,  and  pro- 

*  vision  and  declaration  therein  contained,  stand  unreduced,  tbey 

*  afford  a  complete  defence  against  all  the  conclusions  of  this  actioii, 

*  and  totally  exclude  all  the  grounds  thereof.     The  action  being 

*  distinctly  rested  (as  explained  in  the  record,  and  by  the  ploDi  No. 
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90,i^ftoett»t  lodged  bjr  th«  pan9er,).o&  the  ground*  thtt,  m  con-  ao  May  163& 
teqaenoe  of  the  line  of  front  being  about  nine  feet  too  short  ia    ^"V*^ 
Forres  Street  and  Wenyw  Flaoe,  the  frontage  in  Moray  Place  ^^,,^^ 

and  Damaway  Street  is  thrown  faeok  nearly  all  that  distance  to     

Ike  south ;  and  ikat)  ia  eMtteqaeoee  of  the  Mm  of  front  in  Moray  ^^^.^  ^^^ 
Pbee  being  three  feet  too  ehorti  the  line  of  Forres  Street  k  in  locutor. 
lake  tnamier  thrown  back  that  distance  to  the  east ;  the  total  uld* 
SNM  defieienejf  of  eqiukre  feet  in  the  back  areas  and  otherwiee 
thus  plainly  r^oIUng  firo«i  a  eorrespondiiig  deficiency  of  frontage } 
the  .idkged  o?er^epth  of  the  curr^  in  Darnavay  Street,  ^ough 
stated  as  a  separate  objection,  haying  been  occasioned,  according 
to  the  pursuer's  own  statement,  by  an  attempt  to  repair  or  disguise 
the  deieieney  of  frontage  in  other  quarters ;  and  therefore,  and 
on  the  whole  matter,  sustains  the  defence  founded  on  the  feu-con- 
tract, and  the  Itbove-recited  declaration,  and  provision  therein) 
assoilzies  the  defender  from  the  whole  conclusions  of  the  notion, 
and  deeerns :  Finds  him  entitled  to  expenses.' 
Note. — <  The  grounds  of  thb  judgment  seem  sufficiently  explain-  Note, 
ed  in  the  detailed  findings  <^  which  it  •consists.     The  conclusion 
is  much  confirmed  by  the  long  acquiescence  of  the  pursuer,  who 
admits  that  he  made  no  complaint  till  1829,  by  which  time  almost 
all  the  houses  had  been  built     But  as  there  are  contradictory 
averments  in  this  respect  on  the  record,  it  was  thought  better  not  to 
niake.it  a  ground  of  decision.    The  pursuer  at  one  time  proposed 
that  this  process  should  be  sisted  till  a  reduction  of  the  feu-con- 
tract and  declaration  should  be  brought  and  conjoined  with  it. 
But  as  this  would  obviously  have  required  a  new  record,  and  as 
that  remedy  would  be  equally  open  to  tiie  pursuer  after  the  pre- 
sent action  was  disposed  of,  the  Lord  Ordinary  could  not  refuse 
to  take  it  up  on  the  reeordi  which  had  been  deliberately  elosec}, 
and  on  whiph  parUes  were  ready  to  debate.     The  case  was  heard 
acoQcdingly,  at  great  length ;  the  pursuer  strenuously  contending 
that  the  clause  in  the  contract  did  not  bear  the  construction  alleged 
by  the  defender,  and  that  it  was  not  necessary  either  to  bring  a 
reductioui  or  to  offer  to  prove  mala  fides.     The  Lord  Ordii^ary 
was  farther  induced  to  refuse  the  motion  for  sisting,  from  foresee- 
ing the  great  diffioulty  that  woold  come,  in  practically  disposing 
of  the  case,  even  if  decree  of  reduction  were  obtained,— *our  lajv 
generally  rejecting  the  principle  of  the  actio  quanti  minoris  in 
Such  CBseS|-— and  an  actual  restitutio  ia  integrum  being  almost  in)- 
possible  in  the  weionstanceiB.' 


The  pmftuer  reMmed* 
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Opinion  of 
Court. 


80  May  1836.  Lords  Glenlee  and  Medwyn  quite  concoreed  in  tbe  Lord  CN^« 
nary's  ioterlocotor. 

Lord  Justice-Clerk. — This  is  a  cade  of  some  iroportanoe;  bat  il 
would  require  a  great  deal  to  enable  me  to  comprehend  the  clause 
in  the  feu^contract  in  any  other  way  than  the  Lord  Ordinary  has 
done.  On  the  face  of  it,  it  equally  protects  both  parties^  whether 
there  was  a  mistake  on  one  side  or  other.  That  contract  subsist- 
ed ;  and  while  there  is  no  reduction,  the  Court  cannot  listen  to  any 
allegations  of  fraud.  Upon  the  grounds  stated  by  tbe  Lord  Ordi* 
nary,  and  not  considering  the  point  of  acquiescence  at  allf  the  jadg« 
ment  must  stand. 

Zjord  Meadawbank  concurred. 

The  Court  unanimously  adhered^  with  additional  expenses. 


Judgment, 


liOid  Ordinary,  Jeffny,        Act.  Dean  ofFac,  iHopefJ  Wibon,  Ctrarfwrd. 
Agent.  Alt.  SoL'Gmi,  fCunmghameJ  RtUherfiard,  Walker. 

Biehardgm  f  MebriOe,  W.  S.  AgenU.        P.  Clerk. 


Partyj 
WaJker, 

R.  ' 


FIRST  DIVISION. 


No.  CXXXIII. 


i24£&  1%  1886. 


PATERSON'S  TRUSTEES 
apainst 

JAMES  CORBETT  PORTERFIELD. 


Lord  OrdU 
nary*s  Inter- 
locutor. 


Interest.  —  Tailzie.  —  (PftovisioNs  to  Children.) — CXreanh 
stances  in  which  the  Court  faundy  that  the  arrears  cf  interest  due-o/h 
a  bond  of  pronisionj  grantedby  an  heir  of  entail  in  fiMmr  of  his 
younger  children^  were  to  be  accumulated  with  the  prineipaly  as  at  tbe 
second  term  subsequent  to  the  date  of  citation  ;  and  that  interest  was 
due  on  the  accumulated  sum  from  that  term  untUpayment,  ^ 

w 

This  is  the  sequel  of  the  case,  formerly  reported  on  the  17th  June 
1834,  (ante,  vol.  iz.  p.  383.) 

The  case  having  been  remitted  to  the  Lord  Ordinary  to  deter- 
mine the  remaining  points,  his  Lordship  pronounced  the  following 
interlocutor :  *  The  Lord  Ordinary  having  heard  parties'  procura- 

<  tors  on  the  amount  of  the  rental,  by  which  the  sum  exigible  under 

<  the  bond  is  limited,  finds  the  said  rental,  under  the  deductions  as 

<  now  ascertained,  to  be  L.783  :  18:  11|  sterling,  and  decerns 
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<  against  the  defenderfor  three  yean'  amount  of  the  said  rental,  being  84  May  1836. 

*  L.2d51  :  16  :  11^  sterling,  with  legal  interest  on  said  sum  from    ^^"^"V^^ 

*  the  11th  November  1816  until  the  date  of  decree,  and  legal  in-  ^""^^^ 

*  terest  on  the  accumulated  sum  from  the  date  of  decree  until  pay-  Ponerfieid. 

*  ment ;  and  further,  finds  no  expenses  due  to  either  party/ 

» 

The  pursuers  redaimedy  in  so  tar  as  they  were  not  found  entitled  Punuen* 
to  the  leeal  interest  on  the  sum  in  the  bond,  and  the  arrears  due  ^^' 
thereon,  accumulated  into  one  siim,  from  the  date  of  citation  in  the 
action,  pleading — that  they  were  fully  entitled  to  this,  on  the  prin- 
eiples  of  the  decision  in  Ranking  of  Parton,  Ist  Dec.  1829,  espe^ 
cialiy  as  the  defender  in  this  case  had,  by  eVery  means,  delayed  its 
£nal  decision;  inthe  meantime  drawing  the  rents. 

The  defender  pleaded — That  the  pursuer^s  claim  was  unwarrant-  Defender's 
able,  when  it  was  considered  that  he  had  been  in  mora  in  bridg-  ^^^' 
ing  his  action  from  1815  to  1833.  Besides,  the  point  in  dispute 
Was  one  of  gpreat  di£Bculty,  and  accumulation,  as  sought  for,  woul^ 
be  extremely  hard :  That  the  case  of  Parton  did  not  apply,  as 
there  the  party  was  called  in  a  muldplepoinding,  where  he  might 
have  consigned  the  money,  the  point  in  dispute  being  in  regard  to 
the  title  only ;  but  the  present  case  relates  to  a  simple  contract  debt* 

Lord  President* — The  pursuers  could  not  bring  their  actiod  Opinion  of 
sooner,  because  there  was  a  dispute  as  to  who  was  the  proprietor,  ^^"'^* 
and  it  was  not  certain  against  whom  it  should  be  brought.     I  think 
it  must  be  accumulated  as  from  the  date  of  citation. 

Lord  Mackenzie. — I  think  the  question  must  be  decided  just  ak 
if  the  bond  was  a  common  heritable  bond,  and  therefore  I  concur.' 

Lard  Balgray. — I  .think  it  would  be  hard  to  take  the  date  of  ci- 
tation as  the  period,  and  would  be  inclined  to  allow  a  reasonable 
time  for  making  arrangements  for  paying  the  money. 

The  Court  accordingly  pronounced  the  following  judgment!  Judgment. 

*  Alter  the  interlocutor  of  the  Lord  Ordinary,  in  so  ftir  as  into* 

<  rest  is  allowed  on  the  accumulated  sum  from  the  date  of  decree 

...  • 

*  only ;  and  find  and  decern  against  the  defender  for  interest  on 

*  the  accomakted  sum,  from  the  term  of  Candlemas  1883,  being 

*  the  second  term  subsequent  to  the  date  of  citation.' 

Lord  Ordinary,  FuBerton.  Act,  Anjerun,  6.  G.  BtXL  ,         AlL  JktmqfFac* 

{Hope,)  H,  J,  JtoberUoiL         Ptanon  ff  Robertaonf  W.S.  and  Gibson  jf  Donald^ 
mm,  W.  8.  Agents.         5.  Clerk. 
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34^  M«y  1886. 


NarratiTe. 


Pursuer's 
Pleis. 


JOHN  MACABTHUR 

MATHIE  ABD  THEAKSTOM. 

Process. — Stat.  I.  Wiix.  IV,  c.  09,  §  ^^-^Aprocen  having  km 
tranrferred  fivm  the  AdmiraHy'-Caurtt  afUr  an  inSerUKutar  fro* 
nounced  by  the.  Ju^e^ Admiral  had  became  jSnal  in- thai  Courif  ie 
the  Court  of  Seseion^  by  consent  of  partiesj  in  terms  of  the  staMt 
I.  mU.  IF.  €.  69r,  §  95^—held^  that  it  was  tonipetent^  Iwc  statu,  to 
challenge  the  said  interhcutor  without  any  separate  process  afrewfih 

This  was  an  action  which  depended  originally  in  the  AdmiraltjF* 
Court,  but  whioh,  on  the  abolition  of  that  Courti  was  transferredf 
by  consent  of  partiesi  to  the  Court  of  Sessioni  in  terms  of  L  Will 
JV.  c*  69,  §  25.  That  section  enacts,  that  the  cause  shaU  be  en- 
rolled before  the  Lord  Ordinary,  <  and  shall  thereafter  be  heanl 

<  and  determined  in  the  same  way  as  if  such  cause  had  been  insti* 

<  tuted  in  the  Court  of  Session,  in  terms  of  this  act.'  The  2l8t 
section  enacts,  <  that  the  High  Court  of  Admiralty  be  abolished,  and 

<  that  hereafter  the  Court  of  Session  shall  hold  and  ejiercise  its  ori- 

<  ginal  jurisdiction  in  all  maritime,  civil  causes  and  proceedings  of 

<  the  same  nature  and  extent,  in  all  respects,  as  that  held  and  exer- 

<  cised  in  regard  to  such  causes  by  tho  High  Court  of  Admiralty 
*  before  the  passing  of  this  act.' 

Previous  to  the  abolition  of  the  Court  of  Admiralty,  the  Judge* 
Admiral  had  pronounced  various  interlocutors,  and  one  in  particubir 
of  g^eat  importance  in  the  cause,  which  had  been  allowed  to  become 
final  in  that  Court,  though  at  the  time  protested  againat  by  the  par* 
suer. 

A  record  was  made  up  in  the  Court  of  Session,  in  which  the 
pursuer  stated  the  plea,  that  it  was  competent  for  him,  under  this 
process,  hoc  statu,  to  challenge  the  interlocutors  of  the  Judge* Ad* 
miral.  The  Lord  Ordinary  ordered  cases  on  the  point,  and  re- 
ported to  the  Court 

The  ipvLXWiet  pleaded — The  Court  of  Session  was,  prior  to  the  act 
1 .  Will.  IV.  c  69,  a  court  of  review  in  relation  to  all  cases  depending 
in  the  Court  of  Admiralty,  and  original  jurisdiction  is  conferred  by 
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that  statute  in  reference  only  to  new  cases.  The  office  and  functions  S4  May  l83flL 
of  Judge- Admiral  are  not  devolved  on  this  Court,  but  are  entirely  ^— "V^^ 
abolished.  This  cause  has,  by  consent  of  both  parties,  been  sub-  ^'Sl^na*'* 
mitted  to  the  consideration  of  this  Supreme  Court  of  review,  un-  Tbai^iton. 
der  the  provision  in  relation  to  the  transference  of  depending  causes ; 
therefore,  in  these  circumstances,  it  is  not  only  competent  to,  but  inr 
cumbent  on,  this  Court  to  exercise  its  powers  of  review,  without  comr 
pelliog  the  parties  to  have  recourse  to  another  and  different  procesf 
before  the  same  tribunal,  even  supposing  such  different  process  wa« 
competent  in  reference  to  the  provisions  of  the  statute*  The  point 
at  issue  has  been  decided  in  the  analogous  class  of  cases  of  advoca^ 
cations  under  the  6.  Geo.  IV.  c,  120,  where  the  sum  in  dispute  i« 
above  L.40,  after  an  interlocutor  allowing  a  proof  has  been  pronoun^ 
ced,  by  a  party  conceiving  the  case  ought  to  be  tried  by  a  jury* 
There  the  interlocutors  allowing  the  proof  have  not  only  been  review<» 
ed,  but,  in  some  instances,  the  case  has  been  remitted  with  instruct* 
tions  to  dismiss  the  action.  Further,  in  the  following  cases,  Sandsf 
SOth  Jan.  1829,  and  Blair,  9th  June  1830,  and  in  Cobb  and  Mitchell 
V.  St  Patrick  Insurance  Company,  11th  July  1838,  a  principle  wa| 
established  which  distinctly  negatives  the  plea  of  the  defenders^  that 
the  Lord  Ordinary  acts  merely  as  Judge- Admiral. 

The  defenders  pleaded — The  pursuer  cannot  competently  chaV*  Defeoden* 
lenge  any  of  the  interlocutors  pronounced  by  the  Judge- Admiral  ^^' 
in  this  action,  without  bringing  them  before  this  Court  by  a  regulaf 
process  of  review.  The  statute  I.  Will.  IV»  c.  69,  has  produced 
no  change  of  the  law  <m  this  point.  Under  that  statute  the  Lord 
Ordinary  comes  in  place  of  the  Judge- Admiral,  merely  to  finish  tb^ 
processes  which  he  had  begun ;  and  the  interlocutors  previously  prof 
pounced,  being  the  judgments  of  a  competent  court,  cannot  be  set 
aside  or  disregarded  by  this  Court  on  taking  up  the  case,  unless 
they  are  challenged  by  some  regular  process  of  review  brought  for 
the  purpose.  Supposing  a  summons  of  reduction  to  be  now  raised  by 
Ihe  pu^uer,  as  it  would,  in  hoc  statu,  have  been  incompeteif  t  in  the 
Court  of  Admiralty,  it  must  also  be  held  incompetent  in  tliis  Court^ 
which  is  a  mere  substitute  for  the  former.  Besides,  if  it  were  compe^ 
tent,  it  is  an  Inner- House  process,  and  under  the  statute  1.  and  2* 
Geo.  IV.  c*  59,  $  8,  it  cannot  be  entertained  by  any  Lord  Ordinary. 
In  regard  to  the  cases  cited  by  the  pursuer,  they  are  not  applicable^ 
as  in  them  the  whole  process  was  brought  up  by  an  advocation,  which  *  \ 

is  the  regular  process  of  review ;  but  in  the  present  case  the  process, 
has  been  ti*ansferred  into  this  Court  as  an  original  process,  and  thus 
there  can  be  no  power  of  review.   This  position  is  confirmed  by  the 
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S4  Hay  1836.  case  of  Cobb  and  Mitchell,  which  was  dealt  with  in  the  same  man- 
ner as  if  it  had  originated  in  this  Court 


Macftrthur  v. 
Matbie  and 
Thcakfiton. 

Opinion  of 
Court. 


Judgment. 


Ijfrd  MacAentie. — Though  I  think  the  statute  defective,  and  that 
the  situation  has  not  been  provided  for,  into  which  it  brings  certain 
cases,  yet  it  h  our  duty  to  execute  it,  and  to  put  the  best  interpre- 
tation possible  upon  it  I  am  therefore  of  opinion,  that  when  cases 
are  brought  here  under  this  statute,  we  are  not  bound  to  follow  out 
the  judgment  of  the  Admiralty  Court,  in  so  for  as  we  consider  it 
wrong.  It  would  have  been  a  new  thing  in  the  law  of  Scotland,  if, 
when  an  inferior  court's  proceedings  were  brought  into  the  Supreme 
Court  having  a  power  of  review,  it  must  finish  out  these  proceed- 
ings right  or  wrong,  and  then  begin  and  review  them,  as  if  they 
bad  all  taken  place  in  the  inferior  court  So  inexpedient  and  inex- 
plicable in  its  consequences  would  such  an  interpretation  of  the 
statute  be,  that  we  cannot  adopt  it,  for  if  we  were  to  play  as  it  were 
the  quasi  Admiralty  Court,  then  also  the  House  of  Lords,  on  an  ap« 
peal  against  our  judgment,  must  act  in  the  same  character;  and  the 
judgment  which  might  be  given  on  that  appeal  would,  at  a  subse- 
quent stage  of  the  case,  come  before  us  equally  with  the  other  pro- 
ceedings, supposing,  the  case  to  be  brought  before  us  as  a  court  of 
review.  An  interpretation  leading  to  such  anomalous  conseqaen- 
ces  caunot  be  adopted,  and  therefore  I  am  inclined  to  hold,  diat  we 
are  to  proceed  just  as  if  the  cause  was  brought  before  us  by  advo- 
cation ;  that  we  are  to  give  effect  to  as  much  as  we  consider  has 
been  done  right  in  the  Admiralty  Court,  and  no  more ;  in  a  word, 
to  review  the  proceedings  as  a  necessary  preliminary  to  our  pro* 
nouncing  agood  judgment, — a  judgment  which  I  also  hold  must  not 
be  subject  to  review  by  us,  but  must  be  irreversible  in  this  Court, 
I  think  this  is  an  interpretation  which  presents  less  difficulty  than 
that  which  makes  us  follow  out  a  wrong  proceeding  with  the  inten- 
tion of  afterwards  reversing  it,  and  1  therefore  am  inclined  to  adopt 
it 

Lord  Balgray, — The  intention  of  the  statute  was  certainly  to 
prevent  review  in  this  Court  of  our  own  proceedings.  It  would  be 
excessively  hard  to  proceed  on  a  mistaken  view,  and  thus  to  force 
the  parties  to  bring  a  reduction. 

Lord  President. — I  was  formerly  doubtful,  but  I  am  now  inclined 
to  concur  with  Lord  Mackenzie. 

The  Court  pronounced  the  following  interlocutor :  <  The  Lords 
^  having  advised  the  minutes  for  the  parties,  and  heard  counsel,  find 
^  it  competent  to  the  pursuer  to  challenge  the  Judge- Admiral's  in- 
*  terlocutor  under  this  process,  reserving  full  power  to  the  parties  to 
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amend  the  f  ecord  and  pleas  in  law^  and  all  claims  of  expenses,  and  ^^  ^•J  I^^a: 
remit  to  the  Lord  Ordinary  to  proceed  accordingly.*  nf       ~ 

Lord  OrdiDaiy,  FvSerton.        Act«  DdtmofFac.  {Hope,) .Shmo.  Alt.  SoL-Gpi,  jbeakston. 

(Cuninghame,)  Thcmsonu  James  BumsidB,  W.S.  and  Jtobirt  Webh^  S.S.C. 

Ageois.  JO.  Clerk. 

C  R« 


FIRST  DIVISION. 


No,  CXXXV. 


24C&  May  18S6. 


JAMES  COMB'S  TRUSTEES 

against 

ROBERTSON  NOBLE  akd  Others. 

Process. — (Multiflepoindino.) — An  action  of  midHplepoinding 
and  exoneratum^  raUed  in  the  name  of  two  tmsteesy  to  the  com'- 
peteney  of  which  it  was  cbfected^  thai  ofw  of  the  trustees  had  dis' 
claimed  the  action^  and  that  there  was  no  double  distress^  whilst^  on 
the  other  handf  it  appeared  that  theobfectors  had  re/used  to  exoner 
the  remaining  pursuer^^-faund  competent^  reserving  all  objections  to 
its  propriety. 


The  factd  of  the  case,  and  the  pleas  maintained  by  the  parties,  will 
be  foand  clearly  stated  in  the  note  added  by  the  Lord  Ordinary  to 
hia  interlocutor  of  the  26th  February  1836. 

Note. — *  The  proceedings  in  this  multiplepoinding  are  of  a  very  Lwd  Ordi- 
nnusual •nature.  Taylor  and  Flucker,  trnstees  under  the  settle-  ^^  *  **^ 
ment  of  James  Comb,  intromitted  in  that  character  with  a  certain 
share  of  his  property,  partly  heritable  and  partly  moveable,  which 
they  held  for  behoof  of  the  children  of  his  daughter,  Mrs  Noble, 
who  predeceased  him.  Those  children  were  five  in  number,  four 
sons  and  a  daughter ;  and  the  trustees  were  also  appointed  the 
tutors  and  curators  of  such  of  them  as  were  minors.  When  Alex- 
ander^ one  of  the  children,  came  of  age,  he  raised  an  action  of 
count  and  reckoning  against  the  trustees,  which,  after  some  pro- 
ceedings, was  submitted  to  the  Auditor  of  Court,  by  whom  the 
amount  of  Alexander's  share,  and  of  the  other  four  children  in- 
cidentally, was  ascertained.  After  this  nothing  remained  to  be 
done  but  to  pay  over  those  shares,  and  to  exoner  the  trustees, 
for  the  amount  had  been  settled ;  and  there  neither  was  nor  could 
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»  Maj  1839* 


Comb's  Truf- 
teei  V,  Noble 
and  Otben* 

Note. 


be  any  dispute  as  toL  t&e  fmrtiee  ^tilled[  id  take  iJiett.  Bat  Alex- 
ander, wbil^  he  eonseDted,  en  receiving  payiiidift,  id^focliarg^bii 
action  of  count  and  reckoning,  refused  to  grant  a  discharge  and 
e:ioneration  to  the  trustees  for  their  intromissions,     I'he  form  of 
the  discharge  was  made  the  subject  of  a  second  reference,  and  the 
referee  was  of  opinion  that  Alexander  was  bound  only  to  discharge 
his  action  of  count  and  reckoning.     The  trustees  therefore  had  no 
alternative  but  to  call  the  four  sons  and  the  children  of  the  daughter, 
who  had  died  some  time  before,  in  a  process  of  multiplepoinding 
and  exoneration,  to  have  the  further  claims,  if  there  were  any, 
against  them  ascertained,  and  to  obtain  a  judicial  exoneration. 
The  present  action,  with  these  conclusions,  was  accordingly  raised 
by  Tdylor,  one  6f  the  trustees ;  but  when  it  came  into  Court,  the 
defenders  objected  that  it  was  incompetent,  1^^,  Because  Fiucker, 
the  co-trustee,  did  not  concur;  and,  2d7y,  Because  Comb  Noble, 
the  youngest  child,  then  in  his  minority,  and  for  whom  the  tms- 
tees  themselves  were  tutors  add  caratdfs,  was  not  cited.   The  Lord 
Ordinary  gave  effect  to  these  objections,  and  directed  that  a  sup- 
plementary summons  should  be  nosed  at  the  instance  of  bod 
Taylor  and  Fiucker,  md  that  the  miiiof  should  be  cited.    When 
this  second  summons  came  int6  Goutt,  Ftucke^,  the  co-trustee,  a 
fisherman  in  Newbaven,  was  broAght  fdrward  to  discfaitm  the  ac- 
tion, apparently  with  no  view  but  to  render  the  i^hote  proceeding 
abortive,  and  various  objections  a^e  now  stated  against  the  compe- 
tency of  the  actions. 

<  Firsts  It  is  said  that  Fiucker  disclaimed ;  but  it  is  plain  that  his 
disclamation  could  not  operate  to  the  pejudice  of  his  co-trustee, 
who  was  entitled  to  exoneration  judicially,  since  he  could  not  ob- 
tain it  extrajudicially.  Then  it  was  said  that  the  process  was  un- 
necessary, because  there  was  no  double  distress^ — there  being  no 
question  either  as  to  the  amount  of  the  shares,  or  the  parties  en- 
titled to  them.  This  is  very  true,  if  the  defenders  had  admitted 
that  they  had  no  other  claim  against  the  trustees  except  what  the 
Auditor  had  ascertained,  and  were  willing  to  exoner  them  on  pay- 
ment, in  terms  of  the  Auditor's  award.  But  so  &r  was  this  from 
being  the  case,  that  there  is  written  evidence  that  Alexander  re- 
fused to  grant  an  absolute  discharge ;  and  all  the  other  defender^ 
as  well  as  he,  concur  in  stating  now,  that  <  this  acdon  relates  only 

<  to  a  portion  of  the  trus^funds,  where  there  cannot  be  any  partial 

<  process  of  exoneration,  nor  can  exoneration  be  granted  while  the 
trust-funds  are  not  wholly  disposed  of,  which  they  are  not  in  the 
present  case.'     That  statement  is  of  itself  sufficient  to  Ihew  diat 

the  present  action  is  not  only  competent,  but  absolutely  necessary 
for  the  safety  of  the  trustee,  whfo  insists  in  it 
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•  The  last  objeetioo  is,  that  all  parties  are  not  caRea ;  for  it  is  said,  e«  Maj  16% 
tlmt  althoagh  the  minot  Comb  Noble  is  cited  in  the  suppleirten-  ^^J|^^!^f^^ 
tary  action,  the  othe^  defenders,  who  were  cited  in  the  original  tea  v,  SMt 
action,  are  not  cited  in  the  supplementary  action  also.     Perhaps  and  otbew. 
there  might  have  been  something  in  thiflf  if  Flacker  had  not  disn    ^^ta. 
claimed ;  bat  in  consequence  of  his  disclamation,  there  is  but  one 
pursuer,  and  that  pursuer  has  confessedly  cited  every  individual 
interested  in  the  fond.     It  appears  to  the  Lord  Ordinary  that  this 
multiplepoinding  is  not  only  competent,  but  that  it  has  been  ren- 
dered necessary  by  the  conduct  of  the  defenders,  and  that  all  parties 
are  in  the  field. 

^  It  is  much  to  be  regretted  that  the  slender  provisions  left  to 
the  defenders  by  the  truster,  amounting  only  to  about  100  guineas 
for  each,  should  be  squandered  in  a  litigation  as  useless  as  it  is  ex- 
pensive.' 

The  Lord  Ordinary  pronounced  an  interlocutor  repelling  the  ob- 
jections. 

The  objectors  reclaimed^  and  the  Court  adkeredf  reserving  to  the  Judgment. 
defenders  all  objections  to  the  propriety  of  bringing  the  action  into 
CoCirt 

Lord  Ordinary,  CorAimse,      Act  BoberUon,      Alt  Jhan  o/Fac,  {Hope,)  PaUUcn. 
Jam$a  Tayhrt  S.S.C.  and  AUx.  Stmaonn^  S.S.C.  Agents.         S,  Clerk. 


SECOND  DIVISION. 

No.  GXXXVI.  i4A  May  1836. 

HUGH  MENZIES 
aganui 

HIS  CREDITORS. 

Csssio  BoNORUM. — (AssioMiNa  PENnoK.) — AurgeantofartiDery 
fimnd  ewtUled  to  the  benefit  oftiiis  action^  without  atrigninff  any  part 
of  a  pemnon  of  la.  &\d.  per  day. 

Ths  pursuer,  a  sergeant  of  artillery,  who  had  been  discharged  witk 
the  above  pension,  after  twenty*one  yeara^  service,  and  who  had* 
received  wounds  which  incapacitated  him  for  hard  work,  craved 
the  nnqoalified  benefit  of  tiie  cessio, — ^founding  on  Fraseri  12th  June 

2z2 
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S4  May  1836.  1824,  3  S.  ^  D.  131.  To  thte  a  creditor  objected,  unless  a  certain 
^^^V^^    portion  of  his  pension  should  be  assigned.     The  Courif  however, 

Hrs*Crediton.  ^^^^  of  opinion^  looking  to  the  decision  in  the  case  of.Fraser,  that 
he  was  entitled  to  the  benefit  of  the  cessio^  without  assigning  any 
part  of  the  said  pension ;  and  decerned  Accordingly. 

Act.  C.  HobertBon,      Alt  W,  Forbes,       John  Hunter,  W.  S.  and  Georgt  Cummimft 
W.  S.  Agents. 


SECOND  DIVISION. 

No.  CXXXVII.  26ih  May  1836. 

JAMES  CURRIE  and  MANDATARY 

against 

PETER  ANDERSON. 

Bill  op  Exchange.— Societt. — Proof. — (Onus  Probandi.) — 
The  indorsee  of  a  promissory^note^  granted  by  a  company ^  having 
given  a  charge  of  homing  to  a  party  as  a  partner  of  the  company^ 
whose  name  was  not  included  in  the  Jirm^  and  who  denied  that  lie 
was  a  partner — In  a  suspension  of  the  charge^  found  (altering  the  in- 
terlocutor  of  Hie  Lord  Ordinary)  that  the  charge  was  competent^  and 
that  the  onus  of  proving  his  averment  lay  on  t/ie  suspender* 

Narradfa  CcjRRiE  charged  Peter  Anderson,  as  a  partner  of  Alexander  Ander- 
son and  Company,  on  a  promissory-note  for  L.450,  subscribed  by 
the.  firm  of  Alexander  Anderson  and  Company,  in  favour  of  James 
Martin,  who  indorsed  it  to  the  charger.  A  bill  of  suspension  by 
Peter  Anderson,  denying  that  he  was  a  partner  of  the  company,  or 
that  he  had  subscribed  the  biU,  was  passed  on  caution. 

He  pleaded,  that  the  onus  of  proving  that  he  was  a  partner  lay  on 
the  charger ;  that  as  the  bill  did  not  bear  the  suspender's  name,  and 
neither  the  protest  nor  the  extract  decree  proceeding  thereon,  nor 
the  letters  of  horning,  had  any  reference  to  the  suspender,  the  odes- 
senger  had  no  authority  to  charge  him ;  that,  if  this  were  a  question 
with  Martin,  the  payee,  he  could  not,  by  summary  diligence,  pro* 
ceed  to  recover  from  the  suspender  (supposing  him  to  be  a  partner) 
any  part  of  the  sum  du6  by  him  as  such  partner,  biit  must  proceed 
by  an  ordinary  action,  and  so  must  the  charger. 

The  chavger  pkaded^-^That  the  suspender,  bieing  a  partner  of  the 
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.firm  of  Alexander  Anderson  and  Company,  was  directly  liable  for  86  May  1830. 
.tke  amoant  of  the  note  charged  on,  and  the  diligence  was  compe*-    ^*^V^^ 
tently  used  against  him  in  that  character.    As  the  indorsee  of  Mar-  Ma^JXtTry  ». 
tin,  the  charger  was  at  any  rate  entitled  to  the  presumptions  of  Andenon. 
onerosity  and  bona  fides,  which  could  not  be  competently  redar-  ^J^^e* 
gued  otherwise  than  by  his  writ  or  oath. 


The  Lord  Oi*dinary  pronounced  this  interlocutor  «nd  note : 
<  The  Lord  Ordinary,  in  respect  that  the  name  of  the  suspender  Lord  Ordi- 
does  not  appear  on  the  bill  charged  upon ;  that  the  said  bill  is  ac*  bcutor." 
cepted  only  by  a  company  firm,  confessedly  adhibited  by  a  person 
different  from  the  suspender ;  that  the  said  firm  does  not  include 
the  name  of  the  suspender ;  that  he  positively  denies  that  he  is,  or 
ever  was  a  partner  of  the  said  company ;  that  it  is  not  alleged 
that  any  evidence  whatever  of  his  being  such  partner  was  exhi- 
bited to  the  messenger  employed  to  execute  the  charge,  and  that 
the  charger  has  not  produced,  even  with  the  record,  any  conclu- 
sive evidence  to  instruct  that  fact,  but  only  offers  to  establish  it 
in  this  process  of  suspension,  before  a  jury,  at  which  trial,  though 
now  actually  proceeding  to  execution  as  on  a  decree  of  registra- 
tion, he  admits  that  he  must  stand  exactly  as  if  he  were  the  pur- 
suer of  an  ordinary  action,  finds  the  proceeding  by  summary  dili- 
gence against  the  suspender  incompetent,  and  therefore  suspends 
the  letters  and  charge  simpliciter,  and  decerns :  Finds  the  sus- 
pender entitled  to  expenses.' 

Ncte. — <  If  this  charge  is  supported,  it  will  be  in  the  power  of  Note. 
any  one  who  holds  a  bill  drawn,  accepted,  or  indorsed  by  a  com- 
pany firm,  to  charge  any  individual  he  pleased  in  the  united  king- 
dom for  payment,  and  to  drive  him  to  the  remedy  of  a  suspension ; 
a  form  of  process  in  which  the  natural  position  of  the  suspender 
is  that  of  a  pursuer,  or  a  party  bound  to  instruct  his  reasons  for 
resisting  the  charge,  and  not  that  of  a  defender,  having  nothing 
to  do  till  a  case  is  made  out  against  him.  The  charger  relied 
almost  entirely  on  the  case  of  Liddeli,  2d  July  1812.  But  there  it 
is  manifest  from  the  report,  that  the  fact  of  the  suspender  being 
a  partner  was  fully  and  throughout  admitted ;  and  the  charge  was 
accordingly  supported  in  argument  upon  that  assumption ;  and  not 
by  an  offer  on  the  part  of  the  chargers,  (as  in  the  present  case,) 
to  prove  the  fact  in  discussing  the  merits  of  the  suspension.  The 
short  note  of  the  Judges'  opinions  in  the  close  of  the  report  plainly 
proceeds  on  the  supposition,  that  any  individuals  who  could  be 
charged  individually  on  a  horning  against  a  company  must  at  all 
events  be  partners ;  and  when  it  is  said  that  the  messenger  must 
discover  whether  they  were  so  or  not,  thb  seems  at  least  to  imply 
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B6  May  1836.  <  tbat  8ome  -eridence  of  the  fact  must  have  been  laid  before  Urn, 

^^"^^V^^    ^  other  than  the  allegation,  or  mere  mandate,  rather,  of  hb  empbyer. 

SuTdaui^v.  '  T'^^  cases  of  Anderson  v.  Bolton,  26th  Jan.  1810,  (F.  C)  and  of 

Anderson.       f  Collier,  80th  June  1810,  there  referred  to,  though  also  cited  by 

jjgi^         *  the  charger,  are,  in  so  far  as  they  go,  decidedly  against  him.    la 

*  both  these  cases,  a  party  charged  at  a  partner,  and  denying  that 

*  he  was  so,  was  found  entitled  to  have  his  bill  of  suspension  passed 

<  without  caudon,  which  was  zXl  the  relief  he  could  poasibly  get  m 
^  that  stage  of  the  proceeding,  and  it  is  not  alleged  that  the  chaif  en 

*  in  these  cases  ever  proceeded  &rther  with  their  diligence.    Oo 

*  the  other  hand,  there  is  a  variety  of  cases  in  which  it  has  been 

*  held  sufficient  to  protect  a  party  against  any  summary  or  priri- 
^  leged  course  of  proceeding,  and  to  drive  bis  opponent  to  the  ordi- 
f  nary  remedies  of  the  law,  that  be  denies  or  does  not  admit  tliat 
f  be  is  in  the  situation  which  would  justify  such  summary  or  priri- 
f  leged  proceeding.  Such  was  the  case  of  Thorburn  and  Orahane, 
(  17th  June  1825,  (4.  Shawj  101,)  which  related  to  the  Act  of  Se- 

<  derunt,  6th  February  1806,  aa  to  the  summary  recovery  of  agents' 
^  accounts,  and  where  it  was  expressly  found  by  the  Court,  tbat 
<<  where  the  party  denied  the  employment,  the  agent  most  consti- 
^*  tute  his  debt  by  an  ordinary  action  ;'  and  such  also  was  the  case 

<  of  Brown  and  Turner,  9th  Feb.  1827,  (5.  Siaw^  321,)  which  re- 

<  lated  to  the  privilege  of  members  of  the  College  of  Justice  to  soe 

*  in  this  Court  for  sums  under  L.25 ;  and  where  the  mere  denial 

*  of  the  opposite  party,  that  the  pursuer  was  pursuing  in  his  oim 
f  right,  though  he  averred  that  he  was,  was  held  to  exclude  the 

*  privilege.     And  truly  this  seems  accordant  to  plain  principle. 

<  Privilege  and  summary  forms  of  proceeding  are  allowed  against 

*  parties  in  a  certain  situation ;  but  if  it  be  not  either  admitted, 

*  or  instanter  verified,  that  they  are  in  such  a  situation,  it  would 

*  plainly  be  more  unjust  to  subject  them  in  the  first  instance  to 

*  the  disadvantage  of  these  forms,  than  to  refuse  an  extraordinary 

<  remedy  to  a  party  who  cannot  shew,  at  the  moment  of  seekug 

<  it,  that  he  is  entitled  to  that  benefit.     Nothing  naore  was  settled 

<  by  the  decision  in  Liddell's  case,  than  that  it  was  competent  to 

<  charge  individual  partners  on  a  homing  against  a  company,  tbat 

<  being  the  only  point  there  presented  for  judgrment.     If  the  dicta 

<  ascribed  to  the  Judges  in  the  short  note  of  the  reporter  are  to  be 

<  held  as  carrying  the  law  furtlier,  they  cannot  well  be  held,  in  any 
^  view,  to  amount  to  more  than  this,  viz.  that  even  though  persons 

*  do  not  admit  that  they  are  partners,  they  may  still  be  chaiged  as 

<  such,  if,  before  charging  them,  the  messenger  has  such  strong 

<  prima  £acie  evidence  of  the  fiict  as  woidd  put  the  onus  of  provii^ 
f  the  contrary  in  a  snspension  on  tiiem.     In  the  present  case,  it  is 
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not  {»eteiide4  tlutt  amy  eridcnco  whatever  W9B  &fhi\Atei  to  the  06  May  1636. 
messenger;  and  it  certainly  appears  to  the  Lord  Ordinary,  that  )t  ^^y"^^ 
woald  be  invertiog  the  natural  relation  of  parties  in  such  a  pro*  jvflnd^atTry  v. 
cess  if  a  charge  was  allowed,  against  which  it  was  only  neeessary  Anderson. 
to  oppose  a  mere  denial,  and  which  left  t|ie  charger,  after  a  sus*  ^^ 
pension  was  pasiied- without  caation,  under  the  very  same  neces* 
sity  of  proving  his  case,  as  if  he  were  the  pursuer  in  an  ordinary 
action.  It  naturallv  occurs,  that,  if  tiiis  be  his  position  in  the 
suspension,  he  ought  to  have  proceeded  in  the  course  of  ordinary 
action,  and  that  he  had  no  right,  by  a  summary  charge,  to  force 
his  opponent,  who  is  substantially  a  defender,  to  take  the  initia- 
tive in  litigation  for  his  necessary  protection.  It  occurs  also,  that 
it  is  rather  a  startling  propositiop,  that  the  king's  writs  for  sum- 
mary execution  may  be  put  io  force  by  a  public  officer  against 
parties  not  only  not  named  in  the  warrants,  but  of  whose  con* 
neot^op  with  such  warrants  the  officer  has  no  shadow  of  evidence 
but  the  mandate  of  his  employer.  If  the  charger  had  any  such 
meai^e  of  verifyifig  the  fiUeged  partnership  de  p)mo,  as  migkt  have 
justified  him  in  proceeding  by  summary  diligence,  he  ought,  at 
all  events,  to  have  applied  for  his  ^orning  by  bill,  and  exhibited 
his  evidence  in  the  Bill-Chamber,  as  the  ground  of  craving  war- 
iraot  agaiDS);  the  suspender  fndividwlly,  instead  of  merely  takisg 
out  a  hornipg  on  the  registered  protest  against  the  company,  *  and 
f ^  the  iodividual  partners  thereof,'  without  naming  any  one  of  them, 
and  summarily  charging  t^e  suspender  thereon,  on  his  own  naked 
allegation,  thi^t  be  was  <^f^  of  these  partners.' 


The  charger  redainud. 

Ijord  Justice-Gerk. — I  think  it  js  our  duty  to  titfit  this  interlo-  Opinion  of 
ctttor.    X  cannot  think  this  ftn  i^^mpetent  charge  against  Ander-  ^^"^- 
fion.     His  averment  is,  that  he  was  not  a  partner ;  but  look  at  the 
case  of  Bolton  and  Anderson  in  1810,  and  die  other  decision  in  Col- 
^er^s  case,  in  June  of  the  same  year ;  the  decisions  in  whkh  were 
pronounced  under  precisely  similar  circumstance^.     The  suspender 
in  the  present  case  must  make  out  his  proposition.     The  onus  lies 
^poo  hinp)  where  ti^e  questipn  turns  upop  the  matter  of  fact ;  and 
there  is  no  hardsUp  in  the  fi^^*    The  cberge  is  given  at  the  perii 
of  the  party  and  the  messepger,     We  ican  have  no  diffi^uUy  in  d^ 
ciding  th^t  this  is  a  .competent  pharge. 
'   Lards  Glenlee  and  if^adowbiatnh  conpurred* 

jLord  Mtdtpyn. — In  BoUqu  and  Anderson's  case  there  was  no 
question  as  to  the  jcomfk^teaoy ;  tb^  witnt  of  caution  only  was  ob* 
j.ected  to.    The  present  qi^tion  is  not  so  favourable ;  for  the  bill 
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36  May  1830.  here  baft  been  passed  on  caution,  because  there  is  a  prima  £uie  case 

oiiHl^  against  the  party. 


Mandatary  v. 
Anderson, 

Judgment. 


The  Court  altered  the  interlocutor  of  the  Lord  Ordinary ;  foond 
the  charge  competent ;  found  the  charger  entitled  to  the  ezpensei 
of  this  discussion,  and  quoad  ultra  remitted  to  his  Lordship  to  pro* 
oeed  further  in  the  cause  as  to  him  shall  seem  fit 

Lord  Ordinaiy,  Jeffrey,         Act.  Dean  ofFac,  (Sope,)  Pyper.         Alt.  2>.  M'NeiU^ 
Shaw.      J.  B,  Grade,  W.  S.  and  IT.  B.  Campbell,  W.  &  Agente.       7.  Clerk. 

R. 


SECOND  DIVISION. 


No.  CXXXVIIL 


26^  May  1836. 


Narratiye* 


JAM  BS  STUART  and  Comfant  and  Mandatary 

agdinat 

JOHN  AND  JAMES  MILLER. 

Principal  and  Agent. — Proof.— ^  defender  fovnd  entitled  to  (he 

production  of  letters  which  passed  betwixt  the  pursuer  and  his  cor- 

Jidential  agents^  in  reference  to  matters  which  thereafter  gave  rise  to 

a  iuity — these  letters  not  having  been  written  in  contemplation  ofi  and 

not  bearing  reference  to  any  action  whatever  against  the  defenders. 

Observed  on  the  Benchy  1.  That  the  privilege^  whereby  a  party  is  ex* 
emptedfrom  producing,  in  modumprobationis,  communications  pass^ 
ing  between  him  and  his  agents  is  limited  to  those  made  to  kao^agentSf 
or  other  members  of  the  profession  of  the  law,  in  relation  to  an  exist* 
ing  or  meditated  law^suit.  2.  This  privilege  of  exemption  is  not 
founded  on  the  nature  of  the  communication,  as  being  confidential,  but 
on  the  character  of  the  party  to  whom,  and  the  circumstances  in 
which  it  is  madcm 

Matthew  Bell  held  certain  leases  of  salmon-fishings  in  the  Tay* 
By  an  arrangement  with  him,  James  Stuart  and  (}ompany  of  Lon- 
don, in  1832,  accepted  bills  for  the  rents  of  the  fishings,  on  the 
faith  of  having  the  fish  consigned  to  them  in  London.  On  these 
bills  a  balance  was  due  to  the  pursuers,  at  the  end  of  1832,  of 
L.518.  In  1833,  the  pursuers  again  accepted  bills  to  Bell  for 
the  rents  of  the  fishings.  To  relieve  them  of  these  obligations  a 
deed  was  executed  by  Bell,  binding  him  to  consign  the  produce  of 
the  fishings  to  them ;  and  also  containing  an  assignation  to  the  leases 
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entitling  them  to  enter  into  possession  of  the  fishings,  if  they  should  86  M^j  1830. 
judge  it  expedient,  on  Bell's  death  or  bankruptey.     This  deed  was    '^'^V'*^ 
prepared  by  the  defenders,  and  was  executed  in  January  1833.  Bell  ^  MiiUnu 
became  insolvent  in  the  following  May.  — : 

In  1834,  the  pursuers  brought  the  present  action  of  damages  '^  ' 
against  the  defenders,  libelling  that  they,  as  their  agents,  had  either 
failed  to  reveal  to,  or  concealed  from  them,  (the  pursuers,)  the  true 
nature  of  the  assignation  in  security  of  the  leases  above  mentioned, 
whereby  they  were  induced  to  advance  money  to  Bell  upon  an 
imperfect  or  insufficient  security ;  or,  at  least,  that  the  defenders 
had  culpably  failed  or  neglected  to  complete  the  said  assignation  by 
proper  intimation,  so  as  to  render  it  a  valid  and  preferable  security 
to  the  pursuers,  by  which  they  were,  on  the  bankruptcy  of  Bell, 
deprived  of  their  expected  security;  and  concluding  against  the 
defenders  for  the  amount  of  the  sum  lost  through  their  wrongful  or 
negligent  conduct,  amounting  to  L.1006:  12  :  6,  exclusive  of  in- 
terest 

The  defenders  pleaded  generally,  that  they  were  not  guilty  of 
any  wrong  or  negligence  in  regard  to  the  assignation,  so  as  to  sub* 
ject  them  in  repetition  or  damages  to  the  pursuers ;  and,  more  par* 
ticularly,  that  the  security  had  proved  inoperative,  in  consequence 
of  the  pursuers  themselves  having  improperly  neglected  to  make 
the  assignation  effectual  at  the  period  of  Bell's  bankruptcy,  they 
having,  as  is  alleged,  then  decUned  claiming  upon  the  leases  as- 
signed, and  actually  refused  to  connect  themselves  with  these  leases. 
It  appeared,  in  reference  to  this  part  of  the  case,  that  the  pursuers, 
Stuart  and  Company,  had  employed  James  Bell,  factor  at  Kinfauns, 
who  was  acquainted  with  salmon-fishings,  to  look  after  their  interests, 
and  that  they  also  sent  down  a  connection  of  their  own,  who  was  in 
a  counting-house  in  London,  with  the  same  object.  It  was  stated, 
that  these  parties  being  satisfied,  upon  inquiry,  that  the  leases  were 
disadvantageous,  rejected  them.  The  statement  upon  the  subject 
was  as  follows :  '  Mr  Bell  became  insolvent  on  the  10th  day  of  May 

<  1833,  and  his  insolvency  was  immediately  known  to  the  pursuers. 

<  The  pursuers  intimated  to  the  defenders  that  they  had  dispatched 

<  a  friend  to  Perth  to  act  for  their  interest,  and  that  the  defenders 

<  were  not  to  act  for  them.     Mr  Elmslie,  the  friend  mentioned  in 

<  the  letter,  arrived  at  Perth,  and  along  with  Mr  James  Bell,  whom 

<  the  pursuers  also  employed  to  look  after  their  interest,  engaged 

<  Mr  James  Condie,  a  highly  respectable  practitioner  in  Perth,  to 

<  act  for  them.' — ^  Those  who  acted  for  the  pursuers  advisedly  ab- 

<  stained  from  making  any  attempt  to  enter  into  possession  under 

<  the  leases,  well  knowing  that  these  leases  were  held  under  ex- 
*  tremely  unfavourable  contracts.     No  step  wAs  taken  to  make  the 
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Stuart,  &c. 
r.  Millers. 

NaiTati?e» 


£6  May  1636.  <  assignation  available,  and  no  notiee  was  given  to  tbe  defenders  of 
'  anv  suck  intention  or  desire/ 

The  pursuers  having  revised  their  condeseendence,  the  defenders 
moved  for  a  diligence,  in  order  to  recover  a  great  variety  of  docu- 
ments enumerated  in  a  specification,  and  efflbracing,  inter  alia,  the 
following :  <  1^^  All  letters,  memorandums,  ixr  instructions,  by  the 

<  pursuers,  or  Mr  W.  F.  Stuart,  to  Mr  Elmslie,  or  others,  their  agrats 

<  in  Perth,  in  the  months  of  May,  June,  or  July  1893.  t2<f,  AH 
^  letters  from  Mr  Elmslie  or  others,  the  pursuers' ageqts,  or  in  their 
/  employ,  to  the  pursuers,  or  to  the  said  Mr  W.  F.  Stuart,  regard- 

*  ing  the  fishings  held  by  Mr  Bell  at  the  date  of  his  insolvency, 

<  in  the  said  months  of  May,  June,  or  July  1883.     Sd,  All  letters 

<  from  the  pursuers  or  Mr  Stuart,  in  relation  to  said  fishings,  ad* 

*  dressed  to  the  said  Mr  Elmslie,  or  others,  (heir  agents  in  Perth, 

<  in  the  year  1833.' 
The  diligence  was  granted,  <  reserving  the  objection  of  confides- 

*  tiality,  if  made  to  the  commissioner,  in  regard  to  the  letters  and 

*  other  documents  contained  in  the  two  first  articles  of  the  list' 
Under  this  diligence,  the  pursuers  and  the  havers  objected  to  the 
production  of  the  correspondence  between  them  and  Mr  James 
Bell  and  Mr  Elmslie,  on  the  ground  diat  that  correspondence  ha- 
ving passed  between  the  pursuers  and  the  said  parlies,  acting  in 
the  capacity  of  agents  for  the  pursuers,  and  being  confidential  in 
its  nature,  production  of  it  could  not  be  demanded  by  the  defenders. 
The  pursuers'  objections  were  reported  by  the  commissioner  to  the 
Lord  Ordinary,  and  a  remit  was  made  by  his  Lordship  to  Mr 
Duncan  M'Neill,  with  directions  to  consider  and  report  upon  the 
objections  stated  in  the  report  of  the  commission.  Mr  McNeill 
returned  a  report,  in  which  he  stated,  inter  alia,  *  From  the  corre- 

<  spondence,  it  appears  to  the  reporter,  that  Mr  James  Bell  and 

<  Mr  Elmslie  acted  as  the  confidential  agents  of  the  pursuer,  charged 

<  with  bis  interest  in  the  matter  of  Matthew  Bell's  bankruptcy,  and 

<  matters  arising  out  of  that  eveut;  that  the  correspondence  in 

<  question  was  had  with  them  in  that  character  and  upon  that  foot- 

*  ing.' 


Lord  Ordi- 
nary *8  iDier- 
locutor. 


The  Lord  Ordinary  pronounced  the  following  interloontor  and 
note :  *  The  Lord  Ordinary  having  resumed  consideration  of  the 

<  debate,  with  the  reports  of  the  commissioners  appointed  to  take 
^  the  examinations  of  havers,  together  with  the  subsequent  report  of 

<  Mr  D.  McNeill,  advocate,  on  the  matters  remitted  to  him  by  the 

<  interlocutor  of  23d  day  of  June  last,  and  having,  in  virtue  of  the 

<  mutual  minute  of  parties  of  the  15th  current,  again  opened  up  the 

<  four  sealed  parcels,  containing  the  letters,  to  the  production  of 

<  which  the  pursuers  have  objected,  on  the  ground  of  their  being 
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eonfidciilial,  In  respect  tliat  there  is  no  reference  in  Siny  of  tiiese  ^^  ^7 1^^ 
letters,  except  the  letter — and  a  press  copy  of  the  same — ^from  the  ^  .  ^,  . 
pursuers  to  James  Bell  at  Kinfauns,  dated  London,  20th  July  ^^  Miiien.' 

1838,  and  the  letterfrom  the  said  James  Bell  to  the  pursaer,  James      

Stuart,  dated  Kinfanns,  26th  October  1838,  to  the  existing  action, 
or  to  any  action  whatever  against  the  defenders,  as  then  in  con« 
templadon  of  the  pursuers,  repels  the  objection  so  stated  to  the 
production  of  these  letters,  with  the  exceptions  above  mentioned, 
and  ordains  the  sealed  parcels  to  be  opened  up,  and  the  said  letters, 
with  the  exceptions,  as  above,  to  be  made  part  of  the  defenders' 
productions  in  process :  Quoad  ultra  approves  of  the  report  of  Mr  ^ 
D.  McNeill,  in  so  far  as  it  expresses  his  opinion  upon  any  of  the 
other  objections  taken  in  the  course  of  the  examinations,'  &c. 
Note. — <  The  Lord  Ordinary,  in  spite  of  the  case  of  Gavin  and 
Montgomery,  17th  Dee.  1880,  9.  Shawj  213,  would  have  been 
inclined,  in  the  circumstances  of  this  case,  to  repel  the  objection 
of  confidence,  as  to  the  letters  to  and  from  Elmslie  and  James 
Bell,  in  respect  that  neither  of  these  persons  were  law-agents. 
But,  as  the  point  may  be  thought  attended  with  difficulty,  and 
the  letters  which  have  been  excepted  are  truly  of  no  consequence, 
he  thought  it  better  to  rest  his  deliverance  on  the  ground  express- 
ed in  the  interlocutor,  to  which  he. thinks  no  objection  can  be 
stated,  and  to  confine  the  production,  hoc  statu,  at  least,  to  what 
falls  under  that  rule.  Some  parts  of  the  correspondence  may,  in 
a  certain  popular  sense,  be  regarded  as  confidential,  but  not  in 
the  sense  which  can  alone  entitle  them  to  protection.  No  part 
appears  to  be  of  the  nature  of  consultations  as  to  an  existing  or 
expected  law-suit,  or  communications  made  eo  intuitu,  still  less 
of  consultations  or  communications  having  any  reference  to  the 
particular  suit  in  dependence,  to  which  alone  the  protection  would 
seem  to  be  limited.  See  Bowes  v.  Russell,  26th  May  1810, 
^  Foe.  CoW 

The  pursuers  having  reclaimed^  the  Court  appointed  minutes  of  Defeoden* 
debate  to  be  given  in  upon  the  objection  of  confidentiality.  The  ^'^*"* 
defenders  pleaded — 1.  There  is  no  authority  for  holding  that  com- 
munications, though  not  meant  to  be  divulged,  passing  between 
parties  other  than  clients  and  their  law-agents,  are  sacred,  and  that 
communications  between  other  parties  not  holding  that  particuhir 
relation  are  not  privileged.  It  is  not  the  natnre  of  the  communis 
cation  itself,  but  the  character  of  the  party  to  whom  it  is  made,  as 
of  the  profession  of  the  law,  counsel,  solicitor  or  attorney,  that  ex- 
cepts it  from  the  general  rule,  that  all  evidenoe  tending  to  instruct 
the  truth  is  admissible.  Hence  communications  to  other  parties, 
however  confidential  in  t^eir  nature,  as  to  physicians  or  clergymen, 
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S9  May  IB36.  are  not  protected.  In  the  case  of  Oavin,  referred  to  by  the  por^ 
suer,  the  party  to  whom  the  commnnication  was  made  was  a  law<* 
agent  2.  The  privilege  of  confidence  attaching  to  the  common]- 
cations  with  Agents  or  counsel  is  exclusively  confined  to  communi- 
cations made  with  them  in  a  professional  character,  touching  mat- 
ters strictly  professional^  and  has  no  relation  to  those  of  a  different 
nature  coming  nnder  their  cognisance,  or  in  which  they  are  actors, 
not  legal  advisers.  Thus,  in  the  present  case,  the  letters  sought 
to  be  recovered  go  to  prove  the  fact  of  repudiation  of  the  leases^ 
by  the  actings  of  Messrs  Bell  and  Elmslie  for  the  pursuer,  and 
were  not  merely  written  with  the  view  of  obtaining  legal  advice. 
8.  Communications  are  not  privileged,  unless  they  bear  reference 
to  a  suit  in  dependence,  or  in  contemplation,  or  to  questions  of  con* 
tested  rights.  Hence,  even  communications  to  law-agents,  unless 
when  relating  either  to  raising  an  action  or  to  one  already  raised^ 
so  as  to  be  of  the  nature  of  consultations  about  judicial  proceedings, 
are  not  protected  by  the  privilege.  (1.)  Phillips  an  Evidence^  u 
144 ;  Duchess  of  Kingston,  20.  HowlU  St  7>.  618, 614 ;  Wilson  v. 
Rastall,  lOth  June  1792,  4  T.  B.  758,  and  18th  June  1792,  4 
Dunford  and  Easfs  Rep.  758 ;  Fountain  v.  Young,  1807,  Trin. 
Term.  Espin.  Rep.  vol.  vi. ;  Bramwell  v.  Lucas,  81st  May  1884, 
2  Bam.  and  Cress.  748 ;  Broad  v.  Pitt,  26th  June  1828,  1  Moodu 
and  Mrtt.2dd ;  Wright  and  Others,  15th  Dec.  1831,  10  5A.  139 ; 
Peake  on  Evidence^  197;  BurneU^  439;  2  Hume,  338,  2d  edit; 
Taie,  396,  2d  edit.  (2.)  PhiUips,  i.  145,  146;  Duffin  Peake, 
N.  P.  C.  108 ;  Robson,  5  Esp.  N.  P.  C.  52 ;  Comp.  845  ;  Peake 
on  Evidence,  195  ;  Burnett,  438;  Tait,  395,  2d  edit.  (3.)  Sir  A. 
Kinloch,  Burnett,  436,  438,  439;  Bower,  May  26,  1810,  F.  C. ; 
Campbell,  21st  Jan.  1823,  2  S.  140 ;  Ratcliffe,  10th  Feb.  1730,  2 
Browris  Cases,  514;  Preston  r.  Carr,  12th  Dec.  1826,  Equity 
Exch.;  1.  Young  andjervis^  175;  Bolton,  3  Sim.  457;  4.  T.  22. 431 ; 
Williams  v.  Mundie,  26th  Feb.  1824,  1.  Ryan  and  Mood.  ;  Broad 
V.  Pitt,  sup. ;  Clark  v.  Clark,  13th  Dec.  1830,  2  Moodie  and  Mai- 
kin,  3. 


Pursuers* 
Pleas. 


The  pursuers  pleaded — The  principle  of  the  protection  is  not 
founded  on  the  mere  situation  of  the  party,  as  being  an  attorney 
or  other  person  acting  professionally,  but  properly  upon  the  cha- 
racter of  the  communication  made.  There  is  no  authority  for 
excluding  from  the  protection  statements  or  letters  of  a  confidential 
nature,  made  or  written  to  a  person  acting  in  the  doty  generally 
intrusted  to  a  law*agent ;  and  the  general  dicta  of  our  writers  and 
judges  refer  more  to  the  nature  of  the  communication,  than  to 
the  actual  situation  of  the  individual  receiving  it,  as  the  ground 
of  the  privilege.     Nor  is  it  essential  to  protection  of  communica- 
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tions  as  confidential,  tbat  they  relate  either  to  an  existing  or  to  a  26  May  1836. 
meditated  suit:  the  privilege  equally  applies  to  communications     ^^^V^* 
passing  between  agent  and  client,  relative  to  the  transaction  of  mat-  ,;.'"]^x?nere 

ters  of  private  business ;  and  this  protection  arising  from  confidentia-      

lity  is  permanent,  not  ceasing  with  the  cause  or  business  in  which  p"^"^*^ 
the  communication  took  place ;  Gavio,  17th  Dec.  1830,  9.  S.  and  D. 
213;  Executors  of  Lady  Bath,  12th  Nov.  1812,  F.  C. ;  Fisher, 
22d  Dec.  1827,  6.  S.  and  D.  330 ;  Earl  of  Fife,  1.  Murray,  106  ; 
1.  Phillips,  134 ;  cases  cited  in  1.  Harrisaris  Index,  517  ;  3.  Murr. 
141 J  4.  Murr  587  ;  1.  Phillips,  131 ;  2.  Starkie,  229. 

Lord  Justice- Clerk. — Upon  considering  these  minutes,  I  think  Opinion  of 
the  Lord  Ordinary's  interlocutor  is  well  founded.  I  know  no  rule  *^^' 
applying  the  doctrine  of  confidentiality  to  any  other  than  profes- 
sional persons,  counsel,  agents  and  attorneys.  I  think  the  case  of 
Gavin,  decided  in  the  other  Division,  is  not  applicable.  Webster, 
there,  was  a  professional  man ;  and  the  only  question  was,  whether, 
in  the  matter  in  question,  he  was  entitled  to  the  protection  arising 
from  confidentiality.  In  the  case  of  an  accountant,  it  has  been  found 
that  the  objection  of  confidentiality  cannot  be  applied.  In  this  case 
there  is  nothing  to  authorise  me  to  overturn  the  doctrine  laid  down 
by  the  Lord  Ordinary.  James  Bell  was  only  a  man  of  skill,  in 
friendship  with  this  party.  We  cannot  view  him  in  the  light  of 
an  agent  more  than  Elmslie,  who  also  was  acting  for  Mr  Stuart. 
These  parties  were  not  employed  in  any  particular  case ;  and,  on 
the  whole,  I  can  see  no  grounds  for  altering  this  interlocutor. 

Lard  Meadowbank* — I  am  of  the  same  opinion.  Every  one  cited 
to  "give  evidence  in  a  court  of  law  is  bound  to  give  his  evidence. 
If  he  plead  an  exception,  he  must  shew  that  he  is  in  a  situation 
which  prevents  him  from  so  giving  it.  There  is  no  dictum  to  ap- 
ply this  exception  to  a  confidential  friend,  so  as  to  exclude  him  from 
giving  evidence.  There  is  no  difference  on  this  point  between  our 
own  and  the  law  of  England,  which  excepts  only  counsel  and 
agents.  This  is  the  distinct  law  of  England  laid  down  in  the  high- 
est authorities,  and  decided  by  most  able  Judges,  giving  full  opi- 
nions on  the  point,  and  I  see  nothing  in  the  law  of  Scotland  to 
sanction  a  contrary  rule. 

Lord  Glenlee  agreed  in  adhering  to  the  interlocutor  as  it  stood. 

Lord  Medwifn  did  not  concur  generally  with  the  Court,  but  was 
of  opinon,  that  if  an  unprofessional  party  was  employed,  ai^d  put  in 
the  situation  of  a  professional  person,  he  was  protected. 
*    The  Court  adhered.  Judgment. 

Lqrd  Ordinary,  Jeffrey.       Act.  Dean  ofFac.  (Hope,)  Patton,        Alt.  Graham  BeU, 
William  Spakfing,  W.S.  and  Wotherspoon  jf  Mack,  W.S.  Agents. 

R. 
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27th  May  1896. 


lK>rd  Ordi- 
nary'i  Note. 


Mrs  CATHERINE  MUNRO  bit  ROSS 

offainst 

Mrs  MARIA  MURRAY  HAY  MACKENZIE. 

Process. — (Declarator.) — An  action  of  declarator^  concluding 
that  the  rights  of  parties  should  be  declared  in  terms  of  a  certain 
interlocutor^  on  tfie  assumption  that  other  subsequent  interlocutors, 
not  reducedf  and  not  alleged  to  be  obscure^  were  <  utterly  illegal^  mifl 

<  and  void,  and  incapable  of  operating  or  securing  legal  effect^*'-' 
held  to  be  incompetent. 

The  point  which  arose  in  this  case  is  clearly  stated  in  the  foUov^ 
ing  note,  added  by  the  Lord  Ordinary  to  his  interlocutor  of  ISth 
January  1836: 

Note. — <  It  is  competent  to  bring  an  action  of  declarator  for  the 

<  purpose  of  ascertaining  the  meaning  of  an  interlocutor  of  this 

<  Court ;  but  the  present  action  is  of  a  different  nature.    It  sets 

*  forth,  that  certain  interlocutors  were  pronounced  in  this  Court, 
^  which  were  afterwards  affirmed  in  the  House  of  Lords ;  that  this 

<  Court,  notwithstanding,  proceeded  to  pronounce  subsequent  m- 

<  terlocutors  inconsistent  with  their  first  interlocutors;  and  it  assumes 

<  that  these  subsequent  interlocutors,  the  meaning  of  which  is  not 

<  said  to  be  doubtful  or  obscure,  <  are  utterly  illegal,  null  and  roidi 
^<  and  incapable  of  operating  or  receiring  legal  effect  f  and  i|  con- 

<  eludes,  that  the  rights  of  parties  should  be  declared  in  terms  of 

<  the  first  interlocutor,  in  contradiction  to  the  subsequent  interloea* 

*  tors,  with  which  they  are  said  to  be  inconsistent. 

<  Whatever  might  be  the  case  in  a  reduction,  it  is  thought  that 

<  this  is  clearly  incompetent  in  a  declarator.     It  is  calling  on  the 

<  Court  to  declare,  that  their  own  final  judgment,  which  is  regohr 

<  and  probative  in  every  respect,  shall  be  held  as  null  and  void,  be^ 

<  cause  it  proceeded  on  error.     But  one  judgment  of  this  Coort  is 

*  equally  effectual  with  another  judgment,  (neither  being  impeach- 

<  able  as  informal  or  improbative,)  however  incorrect  one  of  them 

<  may  be  in  reality,  or  erroneous  in  point  of  law,  while  both  re* 

<  main  unreduced.     A  reduction,  therefore,  is  the  form  of  action  to 

<  which  the  pursuers  ought  to  have  resorted.' 

The  Lord  Ordinary  pronounced  the  following  interlocutor : 
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<  15//i  Jaamtry  1886.— The  Lord  Ordinary  haTing^  considered  the  97  May  1836L 

*  summons  and  defences,  and  heard  coansel  for  the  parties,  finds,  that    ^*^V^ 

*  the  summons  as  laid  is  incompetent;  and  to  that  effect  sustains  j^^^,  m^. 

<  the  third  and  foarth  defences,'  dismisses  the  action  and  decerns :  keDEw. 

<  finds  the  pursuers  liable  in  expenses,'  &c. 

The  pursuer  reclaimed^  but  the  Court  unanimously  adhered,  giving  judgment. 
additional  expenses. 

Lord  Ordinary,  Conhovae.  Act.  SoL-Gen,  (^Ctminghame,)  Buchanan.  Alt. 

Dean  of  Fac,  (Hope,)  E,  J,  Robertson.  Sang  jp  Adam,  W.  S.  and  James 

BurtuUf  S.&C.  Agents.        D.  Clerk. 

C.  H. 


SECOND  DIVISION. 

No.  CXL.  27//I  May  1896. 

MAURICE  CARMICHAEL  and  Others,  Heritors  op 

THE  Parish  of  Symington, 

against 

The  Rev.  ALEXANDER  HUGH  MCLEAN. 

Manse.— •^  matue  requiring  tlwraugh  repairs  to  render  it  hahitabUj 
and  the  heritors  oftlu  parish  having  offered  to  repair  it,  and  also  to 
make  certain  additions,  but  which  offer  was  r^ected  by  the  minister 
and  Presbytery  ;  in  a  suspension  of  a  threatened  charge  on  a  decree 
of  the  Presbytery,  for  additions  to  the  manse,  by  an  arcMtect  who 
had  originally  been  employed  to  report  by  the  heritors,  but  whose  re^ 
port  they  had  refected,  as  being  extravagant  in  the  circumstances  of 
the  parish — Before  answer  on  the  general  question  of  the  ministet^S 
right  to  additions,  remit  made  by  Court  to  another  architect  to  report 
what  was  necessary  and  sufficient  to  render  the  manse  not  unsuitable 
to  the  benefice,  and  whether  the  addition  to  it,  proposed  by  the  Pres^ 
hytery,  was  required. 

The  patish  of  Syn^ington,  in  the  Upper  Ward  of  Lanarkshire,  is  Marrat!?e. 
of  small  extent,  containing  a  population  of  864  persons.  Its  gross 
rental  is  to  about  L.2400 ;  and  the  teinds  being  exhausted  by  pay- 
ment to  the  minister  of  a  stipend  of  L.75,  he  takes  the  benefit  of 
the  parliamentary  allowance,  which  raises  his  stipend  to  the  mini- 
mum of  L.150^ 

Prerions  to  1790,  a  new  manse  and  offices  were  built  by  the 
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27  May  1836.  heritors,  iinder  the  decree  of  the  Presbytery,  who,  in  May  of  that 
year,  approved  of  the  same,  and  declared  <  the  said  manse  saffi- 

*  cient  in  terms  of  law/  This  manse  was  occupied  by  five  sacces- 
sive  incumbents,  as  sufficient  and  Suitable  for  the  accommodation  of 
themselves  and  their  families. 

In  1824,  it  was  represented  to  the  heritors  by  the  minister,  that 
the  manse  and  offices  were  in  need  of  repairs,  and  that,  being  de- 
sirous of  having  some  additional  accommodation,  he  was  willing  to 
accept  of  a  separate  building,  having  a  chimney,  and  about  fifteen 
feet  square  within  the  walls,  as  affording  the  accommodation  which 
he.  required.  To  this  proposal  the  heritors  agreed,  and  the  Pres- 
bytery sanctioned  it,  and  assessed  the  heritors  for  the  necessary 
expenses.  Soon  after  the  present  minister's  induction,  the  heritors 
being  aware  that  some  repairs  on  the  manse  were  necessary,  at  a 
meeting,  on  4th  October  1834,  resolved  to  make  a  thorough  repair 
on  the  manse  and  offices,  and  appointed  estimates  to  be  given  in, 
in  terms  of  a  detailed  specification.  The  minister  did  not  attend  this 
meeting,  but  the  result  was  immediately  communicated  to  him.  A 
meeting  of  Presbytery  was  summoned  on  6th  January  1836,  upon 
an  application  of  the  respondent,  for  repairs  and  additions  to  the 
manse ;  but  it  was  adjourned  to  the  27th  of  the  same  month,  until 
it  should  be  seen  whether  the  heritors  might  there  extend  their 
proposals,  which  seemed  to  have  been  unsatisfactory  to  the  respon- 
dent.    At  this  meeting  the  heritors  resolved,  that  ^  as  they  have 

<  always  declared  their  willingness  to  do  what  was  proper  for  the 

<  accommodation  of  the  minister,  so  they  now  particularly  agreed 

<  that  Mr  McLean,  the  minister,  should  have  a  new  kitchen  and  a 

<  room  above  it,  in  addition  to  the  present  manse ;  and  whatever  re- 

<  pair  may  be  necessary,  the  same  should  also  be  executed.'  This 
resolution  was  only  verbally  stated  at  the  time,  and  some  discus- 
sion took  place  upon  it,  but  without  any  decision.  It  was  under- 
stood that  it  should  be  stated  in  writing,  and  transmitted  to  the 
Presbytery  at  their  next  meeting ;  and  it  was  accordingly  commu- 
nicated to  the  Presbytery.  The  heritors,  in  the  meantime,  for 
their  own  satisfaction,  applied  to  Mr  Angus,  architect  in  Edin- 
burgh, to  inspect  the  manse  and  report  to  them.  Meantime  it  was 
not  inhabited  by  the  respondent. 

Angus  made  his  inspection,  attended  by  the  respondent  and 
two  neighbouring  clergymen,  and  his  report  shewed  that  the  house 
was  susceptible  of  repair ;  but  that,  notwithstanding  the  alterations 
and  repairs  which  might  be  made,  *  the  accommodation  thereby  re- 

<  quired  would  be  too  limited  for  the  proper  accommodation  of  the 
^  minister;  and  under  all  the  circumstances  of  the  case,  I  am  further 

*  of  opinioit,  that  the  kitchen  and  back  kitchen  should  continue  in 
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<  their  present  situation^  subject  to  the  general  repairs,  and  tliat  87  May  1836. 

*  two  new  rooms  and  a  staircase  should  be  added  to  the  present.    ^'"^V^*' 
<.  manse,  each  room  to  be  18  feet  by  16  feet  or  thereby,  having  10^  aniTothera 

*  feet  ceiling/  '  v.  McLean. 

The  heritors  disregarded  this  report,  and  proceeded  to  procure  Narrative, 
another  specification  and  plan,  comprehending  the  new  kitchen, 
with  the  drawing-room  above,  as  formerly  proposed,  and  various 
alterations  and  improvements  upon  the  offices,  estimated  at  about 
L.300;  and  they  intimated  to  the  minister  their  willingness  to 
execute  these  improvements.  Mr  McLean  declined  this  offer, 
and  returned  the  plans  and  specifications,  intimating,  that  at  his 
request  the  Presbytery  were  again  to  inspect  the  manse,  for  the 
purpose  of  determining  what  repairs  and  additions  he  was  entitled 
to  by  law,  with  which  alone  he  stated  tliat  he  would  be  satisfied. 
The  heritors,  on  29th  June  1835,  resolved,  <  That  they  consider 
the  present  manse  and  offices  have  been  accepted  and  approved  of 
as  affording  sufficient  accommodation  to  the  last  five  ministers  of 
the  parish,'  including  <  the  Rev.  Mr  Smith,  now  deceased,  in 
whose  time  the  heritors  were  at  the  expense  of  building  a  new 
washing-house,  with  boiler  attached  thereto,  united  with  the 
house,  of  17  feet  8  inches  long,  by  8  feet  10  inches  in  depth,  this 
addition  having  been  made  in  the  year  1824  :  That  the  walls  of 
the  manse  and  offices  are  good  and  sufficient,  while  the  doors,  win- 
dows, roof  and  interior  are  all  capable  of  being  substantially  re- 
pairod,  so  as  to  render  the  house  and  offices  as  complete  and  con^- 
fortable  as  ever  they  were :  That  they  consider  that  the  manse  and 
offices,  when  so  repaired,  will  be  quite  sufficient  and  suitable  for  the 
accommodation  of  the  minister  of  this  parish,  which  is  so  small  as 
to  only  afford  a  stipend  of  under  L.  100  a-year :  That  none  of  the 
offers,  which  the  heritors  have,  for  the  sake  of  avoiding  dispute, 
made  to  the  present  minister  and  the  Presbytery  of  Biggar,  have 
been  acceded  to  by  them.  The  heritors  therefore  resolve,  that  to 
put  an  end  to  all  further  delay  in  the  matter,  they  do  now,  agree- 
ably to  the  offer  which  they  originally  made  to  the  minister  in  the 
month  of  October  last,  make  the  following  offer,  to  which  they  de- 
clare they  now  restrict  themselves,  and  will  abide  by,  viz.  That 
they  will  proceed  to  put  the  manse  and  offices  in  a  complete  state 
of  repair  according  to  laW|  which  they  declare  themselves  willing 
instantly  to  do.' 

A  copy  of  this  minute  was  delivered  to  the  minister,  who  com- 
municated the  same  to  the  Presbytery,  on  30th  June  1835,  whose 
minutes  of  that  date  bear,  that,  <  as  the  Presbytery  could  see  no- 

<  thing  in  this  communication  to  induce  them  to  depart  from  tlie  re- 
^  gular  course  of  proceeding,  they  resolved  to  proceed  in  the  mat* 
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ters  for  which  the  meeting  was  appointed,  according  to  law.' 
And  Mr  M'Lean  was  then  asked.  Whether,  agreeably  to  ap- 
pointment of  Presbytery,  he  had  summoned  tradesmen  to  at- 
tend this  meeting  for  the  purpose  of  assisting  the  Presbytery? 
He  answered,  that  he  had  summoned  Mr  G.  Angus,  architect, 
Edinburgh,  who  was  now  in  attendance.   Mr  Angus  was  then  called 
and  appeared,  and  being  approved  of  by  the  Presbytery,  the  oath 
de  fideli  was  administered  to  him ;  and  it  was  remitted  to  him, 
and  to  a  committee,  consisting  of  the  following  members  of  Pres- 
bytery, viz.  Messrs  Hope,  Aiton,  Christison,  and  Proudfoot,  to 
inspect  the  manse  and  offices  of  Symington,  and  to  report,  ^r^f, 
How  far  the  manse  is  defective  in  accommodation  and  comfort  for 
the  use  of  the  minister  of  the  parish  of  Symington  :   serondlyj 
Whether  by  any,  and  if  by  any,  by  what  reparation  it  may  be 
rendered  a  isufficient  and  commodious  manse,  and  at  what  expense : 
nest,  To  inspect  and  report  as  to  the  state  of  the  offices,  and  to 
give  in  an  estimate  of  the  expense  necessary  to  make  them  proper 
and  sufficient/     Angus  and  a  committee  inspected  the  manse  and 
offices,  and  gave  in  their  report,  being  a  copy  of  that  previously  given 
in  to  the  heritors  by  Angus. 

The  Presbytery  then  appointed  Angus  to  prepare  plans,  spe- 
cifications and  estimates,  to  be  laid  before  them  at  their  next  meeting 
on  the  25th  of  August,  and  resolved  not  to  agree  to  the  plans  and 
specification  communicated  to  them  by  the  heritors.  The  heri- 
tors refused  to  accede  to  Angus's  plans  and  specifications,  *  in  re- 
^  spect  that  they  comprehend  additions  and  alterations  of  the  most 

<  extravagant  nature,  which  the  heritors  are  not  bound  by  law  to 

*  make ;  that  the  heritors,  however,  take  this  opportunity  of  stating 

*  that  they  adhere  to,  and  repeat  the  offer  which  they  made  at  their 

<  last  meeting,  to  put  the  manse  and  offices  in  a  complete  state  of 

*  repair,  according  to  law.' 

The  Presbytery  afterwards,  on  22d  September  1835,  decerned 
for  the  repairs  and  additions,  in  terms  of  Mr  Angus's  report,  when 
the  heritors  presented  the  present  bill  of  suspension  and  interdict, 
pleading^  that  they  were  not  bound  to  make  any  additions  to  th^ 
manse  and  offices,  these  being  capable  of  repair,  and  that  they  wer6 
under  no  further  obligation  than  to  execute  such  repairs  upon  them 
as  were  necessary. 

The  respondent  founded  on  the  following  authorities :  Case  of 
Methven,  14th  May  1828,  6.  Shav>^  791 ;  Neilson,  1st  Feb.  1831, 
9.  Shaw^  370,  affirmed  on  appeal ;  Dalmeny,  in  note  to  case  of 
Lochcarron,  30th  Nov.  1833,  and  30th  June  1835,  F.  C. ;  Channel- 
kirk,  18th  June  1818. 
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The  Lord  Ordinary  reported  the  case  to  the  Court,  with  the  fol-  27  May  1836. 
lowing  note :  ^^^^y^ 

*  The  Lord  Ordinary  takes  the  course  of  reporting  the  cause  to  tndothew. 
the  Court,  as  the  most  beneficial  to  the  parties.     The  case  seems  v.  M*Lean. 
to  be'suflSciently  prepared,  in  the  facts  of  it,  to  enable  the  Court  Lord  Ordi- 
at  once,  either  by  confirming  the  judgment  of  the  Presbytery,  or  n"7*«  Note, 
by  any  remit,  with  instructions,  if  they  are  not  prepared  to  do  so, 
to  settle  the  whole  matter.     The  Lord  Ordinary  cannot  bring 
himself  to  the  opinion,  that  there  is  any  fixed  general  rule  laid 
down,  such  as  the  complainers  insist  upon,  which  renders  it  incom- 
petent for  the  Presbytery,  in  such  a  case  as  the  present,  to  give 
decree  for  any  additions  to  the  manse  and  offices*     He  thinks 
that  the  case  is  extremely  similar  to  that  of  Strathblane,  10th 
July  1827,  in  which  certainly  the  Court  did  not  hold  themselves 
to  be  tied  up  by  any  such  unbending  rule ;  and  in  the  case  of 
Lochcarron,  while  Lord  Jeffrey,  in  his  note,  expressly  recognised 
the  case  of  Strathblane  as  establishing  a  principle  for  such  a  case, 
though  in  contrast  with  that  of.  Lochcarron,  the  Court  expressly 
waived  the  decision  of  any  general  rule  as  involved  in.  the  latter. 
The  present  is  a  case  in  which,  on  the  clearest  evidence,  it  must 
be  assumed  that  the  manse  requires  very  considerable  and  univer- 
sal repairs  to  render  it  habitable  at  all ;  in  which  it  has  not  been 
repaired  in  the  respondent's  incumbency ;  in  which  it  h^s  under- 
gone no  general  revision  since  it  was  built  forty-slx  years  ago,, 
the  small  addition  made  in  1824  appearing  to  the  Lord  Ordinary 
to  be  of  very  little  consequence ;  and  in  which  the  heritors  them- 
selves were  so  sensible  of  the  necessity  of  some  very  considerable 
operations  to  render  it  <  a  competent'  manse,  that  they  employed 
an  Edinburgh  architect  to  examine  and  report  on  it.     The  ques- 
tion is,  whether,  in  such  a  case,  it  is  not  within  the  power  of  the 
Presbytery  to  consider,  generally,  whether  it  is  «^  *  competent ' 
manse ;  what  may  be  necessary  to  render  it  such,  if  it  is  not ;  and 
whether  they  have  done  wrong  when  they  adopted  the  report  of 
the  architect  so  employed  by  the  heritors.     The  Lord  Ordinary 
must  say,  that  the  heritors  bring  the  case  before  the  Court  in  a 
very  unsatisfactory  form.     To  state,  in  answer  to  the  specific  de- 
mands made  by  the  Presbytery  and  the  minister,  that  they  wil| 
do  what  the  law  may  require  of  them,  and  neither  to  put  in  the 
records  of  the  Presbytery,  or  even  in  their  own  minutes,  any  pre- 
cise proposal  of  the  repairs  which  they  will  execute,  nor  to  pro- 
duce any  report,  specification,  or  estimate  of  work  to  be  per- 
formed, which  it  was  clearly  their  duty  to  obtain  when  they  obr 
jected  to  those  approvjcdof  by  the  Presbytery,  seems  to  be  a  very 
unreasonable  way  of  asking  the  interposition  of  this  Court,  which, 
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^  W^J!^^*  '  ^^^"  tboagh  the  Conrt  should  think  that  the  decree  of  the  Pres- 
CarfniXiel  *  ^Y^^^V  shoold  not  be  wholly  approved  of,  may  leave  them  in  great 
and  Oibers  '  difficulty  as  to  what  order  should  be  made,  without  sowing  the 
r.  M'Lean.     c  geeds  of  farther  litigation/ 


Opinion  of 
Court. 


At  the  advising,  the  heritors  intimated  their  willingness  still  to 
make  the  addition  of  a  room  and  kitchen  to  the  manse. 

Lard  Justice-Clerk, — We  have  doctrines  of  the  parties  on  both 
sides  carried  to  extremities.  In  the  Lochcarron  case,  the  Court  con- 
sidered it  unnecessary  to  decide  the  abstract  principle,  that  a  mi- 
nister was  entitled,  from  change  of  circumstances,  to  ask  for  an  ad- 
dition to  his  manse,  suited  to  the  altered  circumstances ;  and  we  are 
warranted  in  waiving  that  question  here ;  but  we  may  decide  fron» 
cases  parallel,  that  the  minister  is  entitled  to  be  accommodated  witb 
a  suitable  manse,  and  that  question  is  in  the  discretion  of  the  Court. 
Because  his  stipend  is  small,  there  is  no  ground  for  allowing  only  a 
corresponding  small  manse  :  it  must  be  quite  suitable  for  a  clergy- 
man. This  is  not  like  the  case  of  Lochcarron,  which  was  a  very  par- 
ticular one.  There  most  extensive  repairs  had  been  executed  during 
the  incumbency  of  the  minister,  only  ten  years  before  the  Court 
found  him  not  entitled  to  the  additional  accommodation  he  demand- 
ed ;  but  here  is  a  person  newly  inducted,  who  finds  the  manse  totally 
insufficient,  requiring  a  thorough  repair.  The  heritors  meet  him, 
and  say  it  shall  be  put  in  repair  y  and  they  propose  additions,  and  an 
obligation  to  put  the  remainder  of  the  manse  into  repair ;  and  one 
end  of  the  garret  is  open,  which  they  are  also  willing  to  repair  and 
fit  up.  Having  this  offer  on  the  one  side,  and  the  demand  of  the 
minister  on  the  other,  the  Court  is  to  determine,  looking  at  other 
cases,  what  is  to  be  given ;  and  I  think  that  a  suitable  and  commo- 
dious manse  is  all  that  can  be  awarded  ;  and  if  the  heritors  are  not 
satisfied  with  Mr  Angus's  report,  another  may  be  appointed.  It  is 
a  strong  circumstance  that  Mr  Angus  was  selected  by  the  heritors 
themselves  to  inspect  and  report;  but,  de  jure,  they  are  entitled  to 
have  another  appointed,  and  I  am  clear  he  ought  to  act  under  suit- 
able instructions  from  the  Court  The  case  of  Channelkirk  will 
form  the  rule  here.  In  that  case,  where  there  were  reasonable 
offers,  the  majority  of  the  Court  thought  that  a  right  rule  had  been 
laid  down.  The  judgment  denied  the  right  of  the  Presbytery  to 
give  large  additions,  as  found  by  Lord  Pitmilly,  the  Ordinary. 

Lord  Glenlee, — The  heritors  here  are  willing  to  furnish  repairs 
and  additions.  They  are  bound,  in  the  circumstances  of  the  parish, 
to  furnish  a  competent  provision  for  the  clergyman's  residence. 
That  former  incumbents  were  content,  is  prima  facie  evidence  of 
sufficiency ;  but  if  extending  additions  or  repairs  are  necessary  nov 
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to  render  it  competent,  this  must  be  done,  and  the  minister  is  en-  87  May  1836. 
titled  to  have  his  manse  made  suitable.  ^^y"^ 

Lord  Meadotobank, — On  the  general  point  I  have  nothing  to  add.  anToihwt 
It  is  clear  law  that  it  is  incumbent  on  the  heritors  of  a  parish  to  <;.  M<Uan. 
furnish  a  suitable  manse  for  the  minister.    The  sum  originally  fixed  opinion  of 
was  L.83  sterling,  and  one  gentleman  thought  that  a  fixed  rule,  Court, 
and  he  went  to  the  House  of  Lords;  and  the  result  of  their  judg- 
ment has  been  a  rule,  that  the  sum  of  L.1000  is  not  to  be  ex- 
ceeded.    Practice  has  introduced  exceptions.    It  is  at  present  very 
indefinite  what  is  the  obligation  to  keep  up  a  free  maose;  but 
when  a  minister  has  taken  his  manse  as  a  free  manse,  it  would  be 
unjust  to  allow  him  to  increase  his  demands.    In  the  Dalmeny  case, 
where  a  new  incumbent  came  to  the  parish,  the  Court  would  not 
entertain  his  demand  for  additions,  because  the  house  was  built 
shortly  before.     But  where  the  minister  requires  a  thorough  repair 
to  make  the  manse  suitable, — looking  to  the  cases  of  Kirkliston  and 
Strathblane,  where  the  manse  required  a  thorough  and  complete 
repair, — the  Court  will  take  this  case  into  their  consideration,  with 
a  view  to  the  decent,  respectable,  and  comfortable  residence  of  this 
clergyman  within  his  parish  ;  and  it  is  a  sound,  fair  and  equitable 
principle.     The  rule  that  regulates  the  case  of  a  church  is  not  the 
tsame.     The  heritors  are  only  called  on  to  have  a  church  suitable  at 
the  time  it  was  built,  not  according  to  fluctuating  changes  of  po^- 
lation.     With  respect  to  the  present  case,  it  appears  to  me  that  we 
are  entitled  to  proceed  and  confirm  the  decree  of  the  Presbytery. 
No  objection  to  the  report  of  Mr  Angus  has  been  stated.     We 
have  nothing  to  do  with  the  accommodation  furnished  for  the  par- 
liamentary ministers  in  the  Highland  parishes,  which  have  been  re- 
ferred to  in  argument.     We  must  decide  by  the  rule  of  law  as  it 
stood  before  these  were  thought  of.     We  must  look  whether  Mr 
Angus  has  given  in  his  plan  any  accommodation  not  suitable  and 
proper.     The  heritors  themselves  admitted  that  an  addition  was  ne- 
cessary.    They  employed  a  tradesman  to  report,  and  then  say, 
<  You  are  to  have  additional  accommodation,  but  we  are  to  be  the 
^judges:  we  won't  allow  you  to  be  heard.'     That  is  totally  un- 
reasonable.    If  Mr  Angus's  report  is  carried  too  far,  remit  it  to  the 
Presbytery,  but  proceed  immediately.     I  would  not  remit  to  the 
Presbytery  or  any  reporter,  until  the  heritors  say  the  accommoda- 
tion proposed  by  Mr  Angus  is  too  much. 

Ijord  Medwyiu — This  case  relates  solely  to  the  claim  of  the  in- 
cumbent to  an  addition  to  his  manse,  which,  though  small,  is  ad- 
mitted only  to  require  repairs,  and  whether  the  decree  of  the  Pres- 
bytery, for  the  addition  awarded  by  them,  is  well  founded  in  law. 
Originally  manses  were  built  and  repaired  by  the  beneficiaries  who 
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27  May  1836.  enjoyed  the  teinds  of  the  parish ;  and  this  obligation  was  specially 
laid  upon  them  by  16 12,  c.  8.  This  was  not  a  fit  state  of  things 
when  the  incumbent  became  a  stipendiary,  and  the  teinds  passed 
into  the  hands  of  others;  and  the  act  1669,  c  21,  after  the  Resto- 
ration, repealed  the  act  1649,  c.  45,  which  had  been  passed  at  a 
most  favourable  time  for  the  interests  of  the  church  ;  and  this  sta- 
tute is  our  rule  at  the  present  day.  Where  competent  manses  have 
been  once  built  no  authority  is  given  for  claiming  an  addition.  The 
best  exposition  of  the  law,  I  think,  is  to  be  found  in  the  remit  in  the 
case  of  Kirkliston  by  the  late  Lord  Meadowbank :  <  No  minister  is 

*  entitled  to  have  a  new  manse,  or  his  present  one  altered,  merely 

*  from  the  size,  form,  or  arrangements  of  the  apartments  being  ill 

*  suited  to  the  improved  fashion  of  the  times,  but  he  has  a  right  to 

*  have  a  substantial  dwelling,  not  unsuitable  to  the  revenue  of  the 

*  benefice,  and  decently  and  conftfortably  finished  without  and  widi- 
^  in ;  and  if  an  old  manse  has  become  ruinous  in  whole  or  in  part, 

*  so  that  renovation  rather  than  reparation  has  become  necessary, 
^  such  renovation  may,  with  prdpriety,  be  adapted  to  the  taste  of 

*  the  timesj  moderation  in  <liaensiou,  and  simplicity  in  ornament, 

*  being  always  rigidly  observed.'  The  result  of  that  case  was,  that 
the  decree  of  the  Presbytery  for  a  new  manse  was  set  aside, 
and  the  old  manse,  with  certain  additions  and  repairs  agreed  to  by 
the  majority  of  the  heritors,  was  found  all  that  the  mini&ter  could 
claim.  Now,  in  the  present  case,  it  is  not  alleged  that  the  manse 
is  ruinous  and  needs  renovation.  All  the  requisite  repairs  can  be 
executed  for  L.dO  or  L.90.  It  was  built  in  1790,  and  then  de- 
dared  sufficient  by  tlie  Presbytery;  so  that  I  think  the  minister  has 
no  legal  claim-  to  an  enlargement  of  it,  nor  the  Court  any  power  to 
award  such.  But  the  heritors  have  very  properly  renewed  their 
offer  to  make  a  certain  addition ;  and,  in  all  respects,  I  cannot  con- 
ceive any  two  cases  to  be  so  like  as  this  and  the  case  of  Cbannel- 
kirk,  where  your  Lordships  adhered  to  an  interlocutor  of  Lord  Pit- 
milly,  and  held,  that  the  Presbytery,  in  going  beyond  the  offer  of 
the  heritors,  had  exceeded  their  powers ;  and  I  am  of  opinion,  that, 
in  the  present  case,  the  Presbytery  of  Biggar  have  also  exceeded 
their  powers,  and  that  since  the  manse  is  admitted  only  to  require 
repairs,  the  minister  should  have  been  satisfied  with  the  addition 
offered  by  the  heritors. 

Lord  Justice- Clerk, — I  cannot  concur  with  Lord  Medwyn,  that 
we  are  bound  to  go  into  the  general  question ;  but  I  think  we  ought 
to  have  a  new  report. 

The  following  interlocutor  was  then  pronounced :  <  On  report  of 
<  Lord  Moncreiff,  Ordinary,  before  answer,  remit  to  Mr  Thomas 

*  Brown,  architect  in  Edinburgh,  to  inspect  and  examine  the  manse 


Judgment. 
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*  in  question,  and  to  report  whether,  besides  repairing  the  manse  27  May  1836. 

*  of  Symington,  the  additions  offered  by  the  heritors  in  their  said      X^^ 

<  minute  are  sufficient  to  make  the  said  manse  not  nnsuitable  to  the  aild'otheni 

*  benefice,  and  a  competent  residence  for  the  minister,  or  whether  v.  M*Lean, 

<  the  additions  decerned  for  by  the  decree  of  the  Presbytery  are  re- 

<  quired,  or  part  thereof,  for  Uie  above  purpose, — moderation  in  di- 
'*  mension,  and  simplicity  in  ornament,  being  always  rigidly  ob- 

*  served.' 

Lord  Ordioaty,  Moncreiff.  Act.  SoL-Geiu  (Cwiinghame,)  Pyper.         Alt.  Dean 

ofFac  {Hope,)  W,  Bed.         Mackenzie  ^  Sharp,  W.  &  and  M'Lean  f  Qiffm, 
W.S.  Agents.         BiU-Chamber  Clerk. 


No.  CXLI.  SECOND  DIVISION.  ZUt  May  1856- 

James  Bkown  agaiiul  Johk  Hay. 

Process,  Alimentary. — Trust,  (Execution  of). — An  action  for  payment  of  a 
suitable  sum  as  aliment,  by  a  truster  against  a  trustee  in  a  voluntary  trust  for  be- 
hoof  of  creditors,  founding  on  a  clause  of  alimeni  in  the  trtut^ed,~-^found  not  a 
proper  process  of  aliment ;  and  not  competent  to  proceed  in  it  as  such  in  a  sum- 
mary  way. 

The  pursuer  was  possessed  of  property,  principally  consisting  of  houses  in  the 
•Old  Town  of  Edinburgh,  to  the  amount  of  about  L.lSfiOO;  but  haiing,  about 
1930,  fallen  into  embarrassments,  he  granted  a  Yoluntary  trust-deed,  U>r  be- 
hoof of  hu  penooal  creditors,  in  favour  of  the  defender.  By  one  of  the  coodi- 
tioDs  of  the  trust,  and  as  such  entering  the  defender's  sasioe  as  trustee,  it  was 
*  provided  and  declared,  that  during  the  subsistence  of  the  present  tmst,  I,  the 
'  said  James  Brown,  shall  be  entitled  to  require  and  receive,  and  the  said  John 
'  Hay,  or  othpr  trustee  or  trustees,  shall^  be  bound  and  obliged  to  pay  me,  out  of 
'  the  annual  produce  of  the  subjects,  jnearfs  and  estate  hereby  conyeyed,  such  sums 
'  of  money  as  may  be  necessary  for  pcaviding  a  suitable  maintenance  to  myself  and 
'  my  family ;  such  payments  being  so  regulated  as  not  to  interfere  with  the  proper 
'  execution  of  the  purposes  of  the  trust.' 

The  4>ursuer  having  raised  an  action  against  his  trustee  for  psymept  of  a  suitable 
sum  as  aliment,  the  defender  pleaded  w^  of  (und^  for  the  l|ut  three  years,  suffi- 
cient to  enable  htm,  as  the  trustee,  to  pay  the  aliment  as  he  had  done  for  some 
time  after  entering  on  the  management  of  the  trust 

The  case  having  been  enrolled  by  the  pursuer  before  the  Lord  Ordinary  to  have 
great  avisandum  made  with  the  process  to  the  Inner-House,  as  being  one  of  ali- 
ment, his  Lordship  ordered  accordingly  in  the  following  interlocutor^  but  added 
the  subjoined  note : 

*  Upon  the  pursuer's  motion,  makes  great  avisandum  to  the  Lords  of  the  Second 
*  Division  of  the  Court  with  this  process  of  aliment.' 

^ote. — *  The  Lord  Ordinary  is  by  no  means  satisfied  that  this  is  one  of  those 
'  proper  actions  of  aliment,  which,  being  Inner-House  processes,  can  only  be  dis- 
'  posed  of  by  making  great  avisandum.  It  rather  appears  to  him  to  be  an  ordi- 
'  nary  action  for  execution  of  a  trust,  or  for  specific  implement  of  a  particular  in- 


714  DECISIONS  OP  THE  No.  142. 

31  May  1836.  *  struction  or  condition  in  a  trust-deed.  That  the  sum  directed  to  be  paid  by  the 

V^Ky^'^»<^     *  trustee  is  stated  to  be  for  the  maintenance  of  the  truster  himself  and  his  family, 

Brown  v.         *  will  scarcely  make  the  action  for  implement  a  proper  process  of  aliment,  aoy 

Hay.  «  more  than  a  similar  statement,  as  to  the  object  or  motive  for  granting  a  legacy 

*  or  annuity  in  an  ordinary  testament,  would  give  this  privileged  and  peculiar 

*  character  to  any  action  for  payment  which  the  legatee  might  bring  against  the 

*  executor.  As  the  pursuer,  however,  expressed  much  anxiety  to  have  the  point 
'  settled,  and  his  circumstances  are  obviously  such  as  to  make  it  material  for  him 
« to  obtain  a  final  judgment  with  the  least  possible  delay  and  expense^  the  Lord 
'  Ordinary  has  thought  it  better  to  bring  the  case  before  the  Inner-House  in  this 
'  form,  that  their  Lordships  may  be  enabled,  in  case  they  should  adopt  the  views 
'  of  the  pursuer,  (and  even  perhaps  though  they  should  not,)  at  once  to  dispose  of 

*  the  case  upon  its  merits.' 

Judgment.  The  Courts  in  respect  it  was  not  a  proper  process  of  aliment,  and  that  it  was 

not  necessary  to  make  great  avisandum,  remitted  to  the  Lord  Ordinary  to  proceed 
as  he  should  think  fit.  (See  papers.) 

Lord  Ordinary,  Jeffrey.        Act.  Shand.  Alt.  More,        John  Sktmd,  W.  S.  and 

Campbell  ^  Mack,  W.  S.  Agents. 

E. 
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Jane  Hagoart  agmnst  William  Croll. 

Parent  and  Child.—- Proof. — (Semiplena  Probatio.)— (AoinssniuTY  or 
Witness.)-— Case  where  the  circumstances  were  found  to  amount  to  semiplena 
probatio. — Observed  on  the  Bench,  (l.)  A  party,  against  whom  an  action  for  the 
aliment  of  a  bastard  child  had  been  brought^  not  having  denied,  either  in  his  judi- 
cial declaration,  or  in  the  record,  that  he  had  connexion  with  the  mother,  this 
held  to  amount  to  a  substantial  admission  that  he  had  such  connexion.  (2.)  It 
is  no  objection  to  the  admissibility,  but  only  to  the  credibility  of  a  witness  in  a 
case  of  this  description,  that  he  admits  having  had  connexion  himself  with  the 
mother  of  the  child,  and  that  he  had  repeatedly  said,  *  he  would  do  what  he  could 
*  to  get  the  child  ^thered  on  the  defender.'     (See  papers.) 

Lord  Ordinary,  Jeffrey.        Act  Jlfatd!M«i/.         AlU  Z>.  M'NeSl,  Mmr.        J.  Ban^ 
W.  S.  and  Jou^  MUduU,  W.  a  Agents. 

R. 
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FIRST  DIVISION. 
No.  CLXIIL  \$tJune\&S&. 

THOMAS  MACKENZIE 

against 

WALTER  FERRIER. 

Process. — Judicial  Factor. — Ranking  and  Sale. — It  is  com- 
petent/or  a  judicial  factor  on  a  trust-estate  to  appear  in  a  rank' 
ing  and  sale^  and  require  lands^  conveyed  by  the  trust-deed^  to  be 
struck  out  of  thatprocesSi  altkough  ke  has  not  completed  a  feudal 
title  to  the  said  lands  in  his  person. 

The  petitioner  was  appointed  by  the  Court  judicial  &ctor  on  a  Namtiye. 
trust-estate  on  the  death  of  the  trustees.  The  trust-deed  conveyed 
certain  lands  to  the  trustees,  in  which,  however,  they  were  never 
infeft.  Some  portions  of  the  said  lands  having  been  included  in  the 
ranking  and  sale  of  Gigha,  the  petitioner  presented  a  petition,  pray- 
ing the  Court  to  authorise  and  empower  ^  the  petitioner,  as  judicial 

<  factor  foresaid,  to  institute  and  follow  forth  all  processes  and  pro- 
^  ceedings  necessary  for  completing  a  feudal  title  to  the  said  lands 

*  in  the  person  of  the  petitioner,  as  judicial  factor  foresaid,  and  for 
^  vindicating  his  right  thereto.' 

To  this  petition  the  defender,  the  common  agent  in  the  ranking 
and  sale,  objected,  as  unusual  and  incompetent 

The  Court  pronounced  the  following  judgment :  ^  In  respect  it  judgment. 

*  is  legal  and  competent  for  the  petitioner  to  appear  in  the  ranking 

<  and  sale,  and  to  require  the  lands  in  question  to  be  struck  out  of 

<  that  process,  refuse,  hoc  statu,  the  desire  of  the  petition,  and  re- 

<  serve  all  questions  of  expenses.' 

Act.  Dean  ofFac.  f  Hope, J  Itnny,  Alt.  Keay,  Wood.  Thomas  Mackenzie, 

W.S.  and  Walter  Ferrier,  W.S.  Agents.         8.  Clerk. 

C  R. 
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FIRST  DIVISION, 


No.  CXLIV. 


1st  June  1836. 


Narrative. 


Opinion  of 
Court. 


The  Hon.  DOUGLAS  GORDON  HALLYBURTON 

against 
ANDREW  BLAIR. 

Pjiocess. — Advocation.  —  Preliminary  Defence.  —  Circum- 
stances in  which  a  party  was  held  to  be  barred  from  pleading^  in  on 
advocation  of  ajinal  interlocutor  on  the  wliole  cause^  an  objection  to 
the  competency  of  the  action,  which  had  been  repelled  in  the  inferior 
court,  although  at  the  time,  and  frequently  in  the  course  of  the  pro- 
ceedings, he  protested  that  he  should  be  entitled  to  insist  t/ierein. 

In  October  1828  the  respondent  presented  a  sununary  application 
to  the  Sheriff;  to  the  competency  of  which,  the  advocator  stated 
an  objection,  which  was  repelled  by  the  Sheriff, — the  advocator 
always  protestii;kg,  both  then  and  repeatedly  afterwards  at  subse- 
quent stages  of  the  proceedings,  that  he  should  still  be  entitled  to 
insist  in  the  said  objection.  In  the  meantime  the  advocator  had 
presented  a  petition  for  sequestration  of  the  stock  and  cropping  of 
the  respondent,  to  which  answers  were  lodged.  In  September  1830 
the  two  actions  were  conjoined,  and  shortly  thereafter  fell  asleep. 
On  the  26th  December  1833  the  conjoined  actions  were,  of  con- 
sent of  parties,  awakened ;  and  after  various  procedure,  in  the  course 
of  which  the  advocator  made  sundry  appeals  to  the  Sheriff-depute, 
they  were  finally  disposed  of  in  December  1834.  The  present  ad- 
vocation was  then  brought,  in  which  the  advocator,  besides  other 
pleas  on  the  merits,  insisted  on  bis  original  objection  to  the  com- 
petency of  the  summary  application  of  the  respondent 

The  Lord  Ordinary  pronounced  an  interlocutor,  sustaining  the 
objection  to  a  certain  extent. 

The  respondent  reclaimed. 

Lord  President. — I  am  prepared  to  decide  only  the  case  before 
the  Court ;  and  I  am  quite  clear,  that,  in  the  circumstances,  the  ad- 
vocator is  barred  from  now  objecting  to  the  competency  of  the  re- 
spondent's application.  His  protesting  will  not  preserve  that  right, 
after  the  manner  in  which  these  proceedings  have  been  allowed  to 
go  on,  on  his  part,  for  such  a  length  of  time.  On  looking  to  the 
procedure,  I  find  that,  in  December  1833,  he  consented  to  the 
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wakening  of  the  conjoined  acdons,  not,  as  it  appears,  for  the  pur-  1  June  1836. 
pose  of  insisting  on  his  preliminary  objejbtioo,  but  to  proceed  as  in     ^"**v^^ 
a  competent  process.     Subsequent  to  the  wakening  I  find  various  ^*bw".'*^" 
interlocutors,  some  of  which  are  appealed  against  by  the  advocator ;       — 
and  I  cannot  allow  all  these  proceedings  to  go  for  nothing.  Court!"  ^^ 

Lards  Balgray  and  Mackenzie  concurred^  on  the  understanding 
that  no  general  point  was  decided,  but  that  the  judgment  went 
entirely  on  the  special  circumstances  of  the  case. 

The  Court  accordingly  pronounced  judgment,  altering  the  inter-  judgment 
locutor  of  the  Lord  Ordinary. 

Lord  Ordiaary,  Fidkrton,  Act.  Euthafwrd,  Coventry,  Alt.  Ditai  of  Fac. 

.  i^ope,)  Neauet.  J.  Gitrdm,  W.  S.  and  M'lutosh  ^  Ducat,  W.  S.  Agents. 


B.  Clerk. 


C.  R. 


FIRST  DIVISION. 

No.  CXLV.  1st  June  1836. 

CHRISTIAN  ANDERSON 

offainst 

GEORGE  MOON. 

Process. — Advocation. — Final  Judgment. — Circumstances  in 
which  an  advocation  was  found  competent^  in  respect  thdt  the  in- 
terlocutor advocated  was  held  to  have  exhausted  the  cause;  al- 
thoughj  from  the  terms  in  which  it  was  expressed^  it  could  not  be 
extracted. 

George  Moon,  Esq.  presented  a  petition  to  the  Sheriff  of  Fife-  Narrative, 
shire^  stating  that  Anderson  had  left  his  service  contrary  to  agree- 
ment, and  praying  him,  ^  upon  the  premises  being  admitted  or 

<  proven,  to  grant  warrant  for  imprisoning  her  person  in  Cupar 

<  tolbooth,  therein  to  remain,  on  her  own  expenses,  until  she  shall 
*  find  sufficient  security,  acted  in  your  court  books,  to  return  to  the 

<  petitioner's  service,  and  to  remain  there  until  Martinmas  next, 

<  and  faithfully  perform  her  usual  work ;  as  abo  to  find  her  liable  in 

<  L.10,  or  such  other  sum  as  your  Lordship  shall  fix,  in  name  of 
'  damages,  to  the  complainer ;  as  also  in  the  expenses  of  this  appli- 

<  cation  and  procedure  to  follow  hereon ;  or  otherwise  to  order  and 
^  do  as  to  your  Lordship  may  seem  proper.'  To  this  petition  de- 
fences were  given  in  by  Anderson ;  and  a  record  having  been  made 
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Anderson  o. 
Moon. 

Narrative. 


1  June  1836.   up,  and  a  proof  taken,  the  SherifiP  pronounced  an  interlocutor,  in 
which,  after  various  findings,  he  <  repels  the  defences,  and  ordains 

<  her  to  return  to  her  service  at  Russell  Mill  upon  Thursday  next, 

*  at  ten  o'clock  forenoon,  and  to  continue  therein,  or  at  Hospital 

*  Mill,  as  the  petitioner  may  think  fit,  until  the  term  of  Martinmas 

*  next,  with  certification ;  it  being  understood,  however,  thataper- 
'  son,  if  she  insists  upon  it,  must  be  provided  by  the  petitioner  to 
^  carry  her  victuals  as  long  as  she  works  at  Russell  Mill,  and  the  re- 
^  spondent  being  entitled,  under  said  regulations,  to  give  warning, 

<  on  the  1st  day  of  August  next,  that  she  is  to  leave  the  petitioner's 
^  service  at  the  said  term  of  Martinmas ;  finds  her  liable  in  ex- 

*  penses,  and  allows  an  account  thereof  to  be  given  in ;  and  when 

<  lodged,  remits  the  same  to  Mr  John  Givan,  to  be  taxed  by  him 

<  in  presence  of  the  parties  or  their  agents,  reserving  to  the  peti- 

<  tioner  any  claim  of  damages  he  may  have  against  the  respondent 

<  for  deserting  her  service,  and  her  defences  as  accords.'  To  this 
interlocutor  the  Sheriff  adhered,  upon  which  Anderson  brought  the 
present  advocation  as  of  a  final  judgment. 

The  respondent.  Moon,  stated  the  following  objections  on  the 
competency  of  the  procedure :  This  advocation  is  incompetent,  in 
respect  that  the  judgment  of  the  Sheriff  is  an  interlocutory,  and  not 
a  final  judgment :  1^^,  The  judgment  of  the  Sheriff  does  not  dispose 
of  the  whole  conclusions  of  the  petition,  and  merits  of  the  cause: 
2d,  The  order  pronounced  upon  the  advocator,  to  return  to  her 
service,  is  with  certification,  thus  implying  that  the  Sheriff  was  to 
do  something  further  in  regard  to  the  merits :  3dj  The  interlocutor 
of  the  Sheriff  contains  no  decerniture,  and  was  not  extractable.  In 
these  circumstances,  the  advocator  should,  previous  to  bringing  her 
advocation,  have  presented  a  minute,  craving  the  Sheriff  to  pro* 
nounce  such  judgment  as  would  be  final;  Darling^  279;  Seymour 
V.  Thomson,  20th  Jan.  1829;  M'Kechnie  v.  Griffin,  27th  May 
1829. 


Lord  Ordi- 
nary's Inter- 
locutor. 


Note. 


The  Lord  Ordinary  pronounced  the  following  interlocutor:  *  The 
^  Lord  Ordinary  having  heard  the  counsel  for  the  parties  on  the 

<  respondent's  plea,  that  the  advocation  is  incompetent,  repels  the 

*  said  plea  of  incompetency ;  finds  the  advocation  competent ;  and 

<  in  respect  the  respondent  states  his  intention  to  reclaim  against 
^  this  interlocutor,  finds  him  liable  in  the  expense  of  this  discus- 

*  sion,  and  remits  to  the  Auditor  to  tax  the  amount  thereof,  and  to 

<  report :  Quoad  ultra,  appoints  parties  to  debate  on  the  merits/ 

i^ote. — ^  The  objection  to  the  competency  of  the  advocation, 

<  that  the  Sheriff's  judgment  is  interlocutory  and  not  final,  appears 

<  groundless.     The  whole  merits  of  the  cause  were  disposed  of,  for 
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*  the  advocator's  defences  were  repelled  absolutely^  and  she  was  1  June  1836. 

*  found  liable  in  expenses.     There  is  indeed  no  warrant  for  extract,     ^^^V^^ 
«  because  the  Sheriff  has  not  added  a  decerniture ;  but  when  the  ^oon*^°  "' 

*  advocator's  cause  was  given  against  her  on  every  point,  it  was      

<  certainly  not  incumbent  on  her  to  move  the  Sheriff  to  decern      ^^^^* 

*  against  her  before  she  had  a  right  to  advocate.     It  is  said,  that 

*  one  of  the  prayers  of  the  respondent's  petition  was  not  exhausted, 

<  because  warrant  was  craved  for  imprisoning  the  advocator's  per- 

<  son,  until  she  should  find  caution  to  return  to  her  service ;  but 

<  that  prayer  was  virtually  refused  by  the  Sheriff,  because  he  or- 

*  dains  her  to  return  to  her  service  at  Russell  Mill,  *  on  Thursday 
*<  next,  at  ten  o'clock  forenoon,'  and  to  continue  there  until  Mar- 

*  tinmas.     She  could  not  have  obeyed  that  order  if  she  had  at  the 

*  same  time  been  imprisoned  at  Cupar.     Neither  does  it  render  the 

<  judgment  interlocutory,  that  it  is  pronounced  under  certification 

*  in  general  terms,  for  that  merely  imports,  that,  if  she  disobeys  she 

*  will  be  exposed  to  the  legal  consequences  of  her  disobedience,  in 

<  any  action  that  may  be  brought  against  her  for  that  purpose.     It 

<  could  never  be  intended  that  she  should  be  kept  in  Court  in  this 

<  action,  until  the  whole  period  of  her  service  should  be  expired.' 

The  respondent  reclaimed.     At  advising, 

Lard  President. — I  am  clearly  of  opinion  that  the  Sheriff's  judg-  Opinion  of 
ment  exhausted  the  cause.     It  would  have  been  idle  in  the  advo-    ^^^^' 
cator  to  have  craved  a  decerniture  against  herself,  in  terins  of  the 
petition.     I  am  therefore  for  adhering. 

Lord  Balgray  concurred. 

Lord  Mackenzie. — I  am  of  the  same  opinion.     I  think  the  cause 
was  exhausted  on  tlie  merits  by  the  judgment;  and  the  expression, 

*  ordain,'  which  is  therein  used,  though  not  a  warrant  for  extract- 
ing,  is  quite  enough  for  the  purpose  of  advocation. 

^    The  Court  adhered^  giving  additional  expenses.  Judgment 

JLord  Ordinary,  Cardiouse.  Act.  Maitkmd,  E.  MaiUand.  Alt.  Graham  Bdl, 

Jameson,  Mackenzie  jr  Maqfarlane,  W.  &  and  D.  3f.  Adamson,  S.  S.  C. 

Agents.         D.  Clerk. 

C    R. 
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FIRST  DIVISION. 

No.  CXLVI.  3rf  Juru  1836. 

THE    CONVENERY    OF  THE    INCORPORATED 

TRADES  OF  EDINBURGH 

against 

THE  GOVERNORS  OF  HERIOTS  HOSPITAL. 

Clause. — Stat.  3.  &  4.  Will.  IV.  c.  76. — It  being  declared  by  the 
statutes  /or  regulating  the  government  of  HerioCs  HospHalj  that 
the  perpetual  Governors  cf  the  said  Hospital  shall  be  the  Lard 
Provostf  Bailies  J  Ministers  and  Ordinary  Toum-CouncU  of  Edin* 
burgh  for  the  time  being^  and  their  successors  ;  and  the  Incorpo- 
rated Trades  of  Edinburgh  having^  previous  to  the  act  Z*  and  4. 
Will.  IV.  c.  76,  elected  six  Deacons  and  two  Traded  Councillors^ 
who  were  members  of  the  Ordinate  Council^  and  Governors  of  the 
said  Hospital^ — circumstances  in  which  a  claim  brought  subsequent 
to  the  act  qfS.  and  4.  Will.  IF.  c.  76,  by  the  Incorporated  Trades^ 
to  elect  the  same  number  of  Deacons  and  Traded  Councillors  as 
Governors  of  the  said  Hospital^  was  rejected^ — and  it  was  held^  that 
the  term  <  Ordinary  CounciV  applied  to  the  Council  as  elected 
under  the  provisions  of  the  B.  and  4.  Will.  IV.  c.  76. 

Narrative.  Prior  to  the  Seventeenth  century,  in  which  the  Hospital  after 
mentioned  was  founded,  and  until  the  passing  of  the  act  3.  and  4. 
Will.  IV.  c.  76,  the  Ordinary  Town-Council  of  Edinburgh  con- 
sisted of  the  Provost,  four  Bailies,  twelve  Merchant  Councillors,  six 
Deacons  elected  out  of  the  fourteen  Deacons  of  the  Incorporated 
Trades,  and  two  Trades'  Councillors,  in  all  twenty-five  persons. 
The  Ordinary  Council,  with  the  addition  of  the  eight  Extraordinary 
Deacons,  constituted  what  was  called  the  Council.  By  chapter  third 
of  the  statutes  for  regulating  the  government  of  George  Heriot's 
Hospital,  it  is  ordained,  in  conformity  with  the  will  of  the  founder, 
that  the  perpetual  Governors  of  the  said  Hospital  shall  be  the  Lord 
Provost,  Bailies,  Ministers,  and  Ordinary  Council  of  Edinburgh  for 
the  time  being,  and  their  successors.  By  chapter  sixth  of  the  said 
statutes,  it  is  ordained,  that  there  shall  be  chosen  yearly,  four 
Auditors  of  his  and  all  other  accounts  belonging  to  the  said  Hos- 
pital, viz.  one  of  the  Bailies  of  the  said  burgh,  one  of  the  minis- 
ters of  the  same,  one  of  the  merchants,  and  one  of  the  craftsmen 
of  the  Council  of  the  said  burgh.     By  chapter  eighth  it  is  or- 
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dained,  that  the  common  seal  shall  be  kept  in  a  chest  with  four  3  June  1836. 
locks,  having  separate  keys,  whfereof  one  is  to  be  kept  by  the  Dean     ^^*v^^ 
of  Guild  of  the  said  burgh  for  the  time  being,  and  the  Governors  Ediilburgh  r! 
are  to  choose  three  more  of  their  own  number  to  keep  the  other  Heriot*s  Ho»- 
three  keys,  of  which  the  one  shall  be  one  of  the  ministers  of  the  ^"°' 
town,  the  other  a  merchant  of  the  body  of  the  Council,  and  the  Narrative. 
third,  one  of  the  deacons  of  the  crafts.     By  chapter  thirteenth  it 
is  declared,  that  the  boys  who  shall  be  admitted  into  the  Hospital 
shall  all  be  children  of  freemen  and  burgesses  of  the  said  burgh. 

By  the  3.  and  4.  Will.  IV.  c.  76,  sect  19,  the  official  titles  and 
functions  in  Councils  are  abolished.  By  sect.  20.  it  is  enacted, 
That  where  any  trust,  management  or  direction  is,  by  the  terms  of 
any  public  or  local  act,  or  of  any  charter  or  deed  of  foundation,  or 
other  deed,  conferred  on  any  members  of  the  Council  under  the 
denomination  of  Old  Provost,  Old  Bailie,  or  Old  Dean  of  Guild, 
or  of  Merchant  or  Trades*  Bailies,  or  Merchant  or  Trades*  Coun- 
cillors, respectively,  the  Town-Councils  to  be  named  and  elected 
in  terms  of  this  act  shall  immediately,  after  their  own  acceptance 
and  induction  into  office,  nominate  and  elect  from  their  own  body 
such  a  number  of  persons,  to  be  such  trustees,  managers  or  direc- 
tors, as  are  by  such  acts,  charters  or  deeds  appointed  to  those 
offices  under  the  said  denominations;  and  the  whole  powers  and 
functions  now  belonging  to  the  said  offices  of  trustees,  managers 
or  directors,  shall  belong  to,  and  be  as  fully  vested  in  the  persons 
so  elected,  as  if  they  had  possessed  the  denominations  used  in  the 
said  acts,  charters  or  deeds.'  Sect.  21.  reserves  the  rights  of  crafts, 
trades  and  guildries  to  elect  their  own  officers.  Sect.  23.  enacts, 
That  where  any  trust,  management  or  direction  of  any  charitable 
or  other  institution  is  vested  in  any  number  of  Deacons,  or  in  a 
Deacon- Convener,  or  Convener  of  Trades,  or  of  any  Dean  of 
Guild,  or  other  office-bearers,  elected,  or  hereafter  to  be  elected,  by 
the  several  crafts,  trades,  guildries,  or  merchants,  or  trades'-houses, 
then,  and  in  all  such  cases,  the  person  so  elected  as  such  Deacons, 
Conveners,  Deans  of  Guild,  or  other  officers,  shall  alwayd  be  and 
continue  trustees  and  managers  of  such  charities  and  institutions, 
whether  such  persons  shall  hereafter  be  members  of  Council  or  not'; 
and  the  Town-Councils  shall  in  no  such  case  have  power  to  elect 
from  their  own  body  any  other  trustees  or  managers  in  place  of 
such  Deacons,  Conveners,  Deans  of  Guild  or  other  officers.  Pro- 
vided always,  that  in  any  burgh  in  which  Trades*  Councillors  or 
Merchant  Councillors  are  or  may  be  ex  officio  trustees  or  direc- 
tors of  any  such  institutions  or  charities,  the  Convenery  or  Trades'- 
house,  and  the  Guildry  or  Merchants*-house  in  such  burghs  shall 
elect  an  equal  number  from  their  own  bodies  respectively,  to  be 
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*  such  trustees  or  directors,  any  thing  herein  contained  to  the  con- 
^  trary  notwithstanding.'  And  sect.  31.  enacts,  <  That  the  Magistrates 

*  and  Council  and  office-bearers  to  be  elected  under  the  provisions 
^  of  this  act  shall  in  all  respects  stand,  in  relation  to  the  administra- 

*  tion  of  the  affairs  and  property  of  such  burghs,  or  of  property  under 

<  the  care  and  management  of  such  burghs,  in  the  same  situation 

<  in  which  the  Magistrates  and  Council  and  office-bearers  of  such 

<  burghs  did  stand  previous  to  the  passing  of  this  act/ 

The  Convenery  of  the  Trades  of  Edinburgh  brought  this  action 
against  the  Governors  of  Heriot's  Hospital  and  the  Town-Council 
of  Edinburgh,  to  have  it  declared,  that  ^  under  the  nomination  by 

<  George  Heriot,  of  the  Lord  Provost,  Bailies,  and  Ordinary  Coon- 
.f  cil  of  Edinburgh  to  be  Governors  of  the  Hospital,  that  nomina- 

*  tion  comprised  only  twenty-five  individuals,  namely,  the  Lord 

*  Provost,  four  Bailies,  six  Ordinary  Deacons,  two  Trades'  Coun- 

<  cillors,  the  four  Old  Bailies,  the  Dean  of  Guild  and  Old  Dean  of 

*  Guild,  the  Treasurer  and  Old  Treasurer,  the  Old  Provost,  and 

<  three  Merchant  Councillors :  That  the  number  of  Governors  eli- 

*  gible  from  the  Town-Council  was  not  increased  by  the  Burgh 

<  Reform  Act,  and  that  the  Lord  Provost  and  Bailies,  being  named 

*  Governors  in  the  foundation  deed  and  statutes  of  the  Hospital, 

*  are  Governors  ex  officio  without  being  elected,  and  had  no  daim 

*  to  be  elected  by  the  Town- Council :  That  the  Incorporated  Trades 

<  had  a  vested  interest  in  the  management  of  Heriot's  Hospital,  to 

*  the  extent  of  having  six  Deacons  Governors  thereof,  and  that  such 

*  number  of  Deacons  are  and  shall  always  be  and  continue  managers 

*  of  the  said   Hospital,  whether  such  persons  shall  hereafter  be 

*  members  of  the  Town- Council  or  not;  and  that  the  right  of  selec- 

<  tion  of  these  six  Deacons  is  vested  in,  and  shall  henceforward  be 

<  exercised  by  the  pursuers,  the  Convenery  of  Edinburgh :  And 

<  farther,  as  two  Trades'  Councillors  were,  ex  officio,  managers  of 

<  Heriot's  Hospital,  the  Convenery  of  Edinburgh  is  entitled  to  elect 

<  an  equal  number  from  that  body  to  be  such  managers,  any  thing 

*  in  the  said  Act  of  Parliament  contained  to  the  contrary  notwith- 

<  standing.     And  that  the  Town-Council  of  Edinburgh  shall  io  no 

<  case  have  power  to  elect  from  their  own  body  any  other  managers  of 

<  Heriot's  Hospital,  in  place  of  the  Deacons  and  Trades'  Councillors 

<  so  to  be  elected  by  the  Convenery ;  but,  on  the  contrary,  that,  in 

<  computing  the  twenty-five  Governors,  the  said  Town-Council 

<  must  deduct  the  Lord  Provost  and  four  Bailies  as  being,  ex  officiis, 

<  Governors,  and  the  eight  members  of  the  trades  to  be  chosen  as 

<  aforesaid,  and  shall  annually,  immediately  after  their  own  induo- 

<  tion  into  office,  nominate  and  elect,  from  their  own  body,  such  a 
'  number  of  pei-sons  to  be  Governors  of  Heriot's  Hospital  as  were 
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*  {rovernors  tinder  tlie  said  denominations  of  Old  Bailies,  Dean  of  3  June  1836. 

•  Guild,  Old  Dean  of  Guild,  Treasurer,  Old  Treasurer,  Old  Pro-    '^•^v"*^ 

*  vost,  and  Merchant  Councillors,  and  as  shall  complete  the  number  Edhlburgh  ». 

•  of  twenty-five,  being  the  number  of  the  former  Ordinary  Council/  Heriot*»  Hoa- 

pital. 

The  puTsnerH  pleaded — L  The  will  and  statutes  of  George  Heriot  Pursuers* 
having  vested  a  share  of  the  management  of  the  Hospital  founded  ^^^^ 
by  him  in  the  Ordinary  Council  of  the  town  of  Edinburgh,  then 
composed  of  twenty-five  persons,  and  among  others  of  six  Deacons 
of  Trades  and  two  Trades'  Councillors,  and  the  purpose  of  the  in- 
stitution being  the  education  of  boys,  the  children  of  freemen  and 
burgesses,  it  must  be  held  to  have  been  the  founder's  intention 
that  the  Incorporated  Trades  should  have,  to  that  extent,  an  in- 
fluence and  voice  in  the  management.  2.  Any  subsequent  enact- 
ments by  the  Legislature  must,  if  possible,  be  so  construed  as  to 
give  effect  or  not  to  do  prejudice  to  that  intention,  and  to  the  vest- 
ed and  substantial  interests  of  the  Trades,  arising  from  the  long 
established  constitution  of  the  foundation.  3.  By  the  said  will  of 
George  Heriot,  and  by  the  statutes  of  the  Hospital,  which,  in  par- 
ticular, require  that  certain  of  the  offices  should  be  bestowed  on 
Managers  who  are  Craftsmen  or  Deacons  of  the  Crafts,  it  is  an  es* 
sential  part  of  the  management  that  the  Deacons  and  Trades'  Coun- 
cillors originally  introduced  continue  to  act;  and  the  Town- Council, 
as  now  constituted,  and  eligible  from  the  inhabitants  at  large,  whe« 
ther  freemen  or  not,  is  not  entitled  to  send  more  than  the  number 
of  seventeen  who  formerly  acted  along  with  the  representatives  of 
the  Trades.  4.  Under  the  act  3.  and  4«  Will.  IV.  c.  76,  and,  in 
particular,  the  d2d  section  of  that  act,  it  is  competent  for  the  Con- 
venery  to  elect,  as  Managers  of  the  Hospital,  six  Deacons  and  two 
other  members  of  the  trades,  being  the  same  number  of  represen- 
tatives of  the  trades  that  formerly  composed  the  Ordinary  Council; 
and  the  Town-Council  has  no  power  to  elect  from  their  own  body 
any  other  Governors  in  place  of  such  Deacons  and  Trades'-Coun- 
cillors.  5.  The  resolutions  and  proceedings  of  the  Governors  of 
the  Hospital,  and  of  the  Magistrates  and  Council  of  Edinburgh,  in- 
consistent with  the  pursuers'  claims,  were  illegal  and  void. 

The  defenien  pkaded — 1.  As  neither  the  will  of  George  Heriot  Defenders* 
nor  the  statutes  of  the  Hospital  specify  any  particular  number  of  * 
Governors,  but  merely  declare  that  the  Ministers  of  Edinburgh  for 
the  time  being,  and  the  Lord  Provost,  Bailies  and  Council  of  the 
city  of  Edinburgh  for  the  time  being,  without  regard  to  their  num- 
ber or  to  the  mode  of  their  appointment,  shall  be  the  Governors  of 
the  Hospital,  the  present  Town-Council,  duly  elected  under  the 
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3  June  1836.  authority  of  the  statute  8.  and  4.  Will.  IV.  c.  76,'  are  the  proper  and 
^*V^^  lawful  Governors  of  this  Hospital.  2.  Neither  the  Deacons  of  the 
Edinburgh  o.  Incorporations,  nor  any  Trades'  Councillors,  as  such,  having  ever 
Heriot's  Hos-  had  any  right  under  the  will  of  George  Heriot  or  the  statutes  of 
^'  ^ '  the  Hospital  to  act  as  Governors ;  and  any  right  which  was  ever 

claimed  by  any  persons  who  happened  to  be  Deacons  or  Trades' 
Councillors  to  act  as  Governors  of  the  Hospital,  having  arisen 
solely  from  their  being  at  the  same  time  members  of  the  Town- 
Council,  the  claim*  now  made  on  the  part  of  such  of  the  pursuers 
as  are  not  members  of  the  Town*Council  to  act  as  Governors  is 
altogether  untenable  and  groundless.  3.  Under  the  express  terms 
of  the  said  statute  of  Will*  IV,  the  present  Provost,  Bailies  and 
Council,  as  representing  the  community  of  Edinburgh,  have  sue- 
ceeded  to  all  the  rights  and  privileges  of  the  former  Town-Council 
elected  under  the  previous  system,  and  consequently  they  are  ne- 
cessarily the  Governors  of  George  Heriot's  Hospital,  along  with 
the  ministers ;  and,  in  reality,  the  present  action  resolves  into  a 
complaint,  that  the  Corporations  have,  by  the  statute  3.  and  4. 
Will.  IV.  above  mentioned,  been  deprived  of  the  right  which,  it 
is  alleged,  tliey  formerly  enjoyed,  of  electing  some  of  the  members 
of  the  Council  of  Edinburgh. 


Lord  Ordi- 
nary's Inter- 
locutor. 


Note. 


The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
note : 

^  The  Lord  Ordinary  having  considered  the  closed  record  and 

<  the  process,  and  heard  parties  thereon,  sustains  the  defences,  as* 

*  soilzies  the  defenders,  and  decerns ;  finds  the  pursuers  liable  in 

*  expenses ;  appoints  an  account  thereof  to  be  given  in,  and  when 

*  lodged,  remits  the  same  to  the  Auditor,  to  tax  and  report.' 

Note, — ^  When  Heriot's  Hospital  was  founded  the  Town-Coun- 

<  cil  of  Edinburgh  was  composed  of  various  classes,  in  certain  pro- 

<  portions,  and  known  by  certain  peculiar  names,  such  as  Trades' 

<  Councillors,  Merchant  Councillors,  &e.  &c. ;  but  the  foundation 

*  is  not  in  favour  of  the  component  parU  of  the  Council,  or  of  any 

<  portion  of  them,  but  of  the  Ordinary  Council  for  the  time  being ; 

<  and  however  worthy  of  the  founder's  trust  any  of  the  Trades  or 

<  Merchants  may  have  been  identically^  or  in  their  vocation,  it  was 

<  not  in  these  characters  that  they  attracted  the  donor,  who  makes 

<  them  Governors  merely  m  Members  of  the  CotmcU.     The  statutes 

*  and  ordinances  by  Dr  Balcanqual  contain  passages  which  make  it 

*  plain  that  he  was  aware  that  the  Council  was  composed  partly  of 

*  craftsmen ;  and  it  cannot  be  questioned  that  these  persons  must 

*  also  have  formed  part  of  George  Heriot's  idea  of  the  Town-Couu- 
>  cil  .of  Edinburgh  in  the  year  1623 :  Nevertheless,  neither  of  them 

*  express  any  limitation  of  th^ir  confidence  to  the  Council,  as  com- 
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posed  in  their  day ;  but  though  aware  of  the  possibility  of  its  ele-  3  June  1836. 
meats  being  changed,  they  connect  the  governorship,  partly  to    '^"•V^*^ 
the  Council  generally  for  the  time  being,  exactly  as  they  con-  Edinburgh  ». 
nected  it  partly  to  *  Ministers '  for  the  time  being,  although  this  Henot's  Ho»- 

class  of  public  oflScers  have  been  greatly  increased  in  numbers,  ^^^J, 

and  much  changed  in  their  qualifications  and  circumstances.  Note. 

*  The  8.  and  4.  William  IV*  cap.  7,  therefore,  required  to 
make  no  special  provision  on  this  subject,  because  the  alteration 
which  it  introduced  in  the  mode  of  the  members'  appointment 
would  have  produced  no  change  in  the  right  of  the  Council,  as  such, 
to  govern  the  Hospital.  But  it  does  make  provisions  which  meet 
the  pursuers^  idea^  that  the  foundation  is  not  in  favour  of  the  Coun- 
cii,  whatever  it  may  consist  of,  but  of  its  original  parts.' 

*  The  19th  section  destroys  the  distinction  between  certain  mem- 
bers of  the  Council,  and  thus  makes  the  keeping  up  of  the  classes 
of  the  Governors,  for  which  the  pursuers  contend,  impossible. 
There  may  be  no  Deacons  in  the  new  Councils;  and  if  the  pur- 
suers be  right  in  saying,  that  because  there  were  Deacons  in  1623, 
there  must  always  continue  to  be  Deacons  among  the  Governors 
of  the  Hospital,  then  there  must  always  be  Merchant  Councillors, 
and  an  Old  Provost,  and  Old  Bailies,  all  of  whom  were  necessary 
to  constitute  a  Town-Council  anciently,  but  who  cannot  now  be 
got  These  names  and  characters  are  all  extinguished.  But  then 
the  20th  section  enacts,  that  where  any  trust  has  been  conferred 
on  any  members  of  the  Council,  tmder  any  of  the  old  names  or  de^ 
nominations^  persons  selected  by  the  new  Council  shall  come  in 
place  of  these.  The  28d  clause,  referred  to  by  the  pursuers,  does 
not  apply  to  this  subject,  but  to  trusts,  not  in  favour  of  Town-Coun- 
cillors, but  of  oflScers  of  crafts. 

*  Cases  may  possibly  emerge  hereafter  which  may  create  difficul- 
ty, by  producing  a  repugnance  between  the  foundation  and  the 
modern  constitution  of  the  Council.  The  complaint  of  the  pur- 
suers, that  their  Deacons  may  be  altogether  excluded  from  the 
management,  if  it  be  stated  as  a  mere  grievance,  is  not  for  the 
Court,  which  is  only  to  settle  rights.  But  they  ought  to  recol- 
lect, that  formerly  only  eight  of  them  could  ever  be  Governors, 
whereas  now  the  whole  thirty-three,  of  which  the  Council  con- 
sists, may.  It  is  said  that  there  are  more  than  eight  of  them  in 
the  Council  now.' 

The  pursuers  reclaimed^  bnt  the  Court  adhered.  Judgment. 

Lord  Ordinary*  Cddimm.        Act.  Dim  qfFac,  (Hops J  M'NmlL         Alt.  Ruiker. 
Jurd,  More.  Akx.  Cwmgham^  W.  S.  and  M*RUckut  Bayley  f  Henderson^ 

W.  S.  Agents.         5.  Oerk. 
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KanatiTt. 


EARL  OF  MORAY 

againat 
THOMAS  MANSFIELD,  (Stuart's  Trustee). 

Bankrupt.  —  Competition.—-^  party  pagses^ing  (wo  wtpoaraXz 
eslateM^  who  had  granted  two  heriiabk  bonds  over  both  of  them^  and 
subsequent/p  three  more  over  one  onlgf  hamig  eold  the  estate^  which 
was  not  eeparoiely  burdened,  and  shortly  thereafter  become  bcmh- 
rvpi  i  and  the  pwrchaser  having^  after  the  sequestration  of  the  sel- 
ler, acquired  right  to  the  two  catholic  securities,  and  executed  a  re- 
nunciation thereqf,  in  regard  to  the  estate  tchich  he  had  bought^ — 
held,  affirming  the  judgment  of  the  trustee  on  the  sequestrated  estate, 
that  the  purchaser  was  not  entitled  to  ranh  prima  loco  on  the  price 
qfthe  other  estate,  ft^r  the  whole  sums  contained  in  the  catholic  se- 
curities, so  as  to  retitve  his  own  estate. 

The  present  petition  and  complaint  was  presented  against  a  judg- 
ment of  tlie  trustee  on  the  sequestrated  estate  of  James  Stnart  of 
Dunearn.  The  facts  are  clearly  stated  in  the  judgment,  which  was 
as  follows : 

*  In  1815  Mr  James  Stuart  was  heritable  proprietor  of  the  two 
separate  estates  of  Cullelo  and  Hillside  in  the  county  of  Fife. 
On  29th  August  1815,  he  granted  an  heritable  bond  over  both 
these  estates,  for  L.1000,  in  favour  of  Mrs  Catherine  Banks;  and 
on  14th  August  1816,  he  granted  another  heritable  bond,  also  over 
both  these  estates,  for  L.5I5,  in  favour  of  Mr  Peter  Forest 

<  On  17  th  December  1823^  Stuart  granted  three  bonds  over  the 
estate  of  Hillside  alone,  to  rank  pari  passu  thereon,  via,  L.6000 
in  fiiveur  of  Professor  Walker,  L.SOOO  in  favour  of  Colonel  Sin- 
clair, and  L.1500  in  favour  of  Misses  Mary,  Amelia  and  Anne 
Ramsay,  making  together  the  sum  of  L.  10,500. 

« In  1828  Stuart  sold  the  estate  of  Cullelo  to  the  Earl  of  Moray, 
and  received  for  it  the  sum  of  L.29,000  in  money,  and  also  the 
mill  and  mill  lands  of  Aberdour ;  and  on  8ih  April  18fi8«  his 
Lordship  executed  an  entail  of  the  lands  of  Cullelo,  which  is  re- 
corded on  14th  July  1828. 

*  On  20th  August  1828,   Stuart's  whole  estates  were  seques- 
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■^  trated,  at  which  time  the  five  foreaaki  bonds  reiHained  unpaid  and  ^  June  issd 
■*  undischarged,  both  as  to  Cullelo  and  Hillside,  s^V*^^' 

.  <  The  lands  of  Hillside,  and  the  mill  and  mill  lands  of  Aberdoup,  v.^i^iskM^ 
were  sold  in  cumulo  along  with  certain  other  lands,  forming  part 
of  the  sequestrated  estate  of  the  said  James  Stuart ;  and  in  order 
to  ascertain  their  respeetive  values,  a  reference  was  made  to  Mr 
David  Low,  professor  of  agriculture,  and  Mr  Thomas  Lawrie, 
land-valaator,  who,  on  8d  March  1836,  prdnoanced  their  final 
award,  filing  the  value  of  Hillside  at  L.ldl9, 2s*,  and  of  the  mill 
and  mill  lands  of  Aberdour  at  L.44d7  :  14  :  10,  as  at  1  Ith  No^ 
vember  1835. 

*  After  Stuart's  bankruptcy,  the  creditors  in  right  of  the  foresaid 
bonds  for  L.1000  and  L.515,  secured  over  the  estates  of  Cullelo 
and  Hillside,  applied  to  the  Earl  of  Moray  for  payment,  which 
having  been  made  by  his  Lordship  on  1 1th  May  1829,  the  foresaid 
bond  for  L.dl$  in  favour  of  Mr  Peter  Forest,  and  on  11th  No<- 
vember  1829,  the  foresaid  bond  for  L.1000  in  favour  of  Miss 
Catherine  Banks^  were  regularly  vested,  by  disposition  and  assign 
nation,  in  Sir  Francis  Walker  Drummond,  as  commissioner  for  the 
Earl  of  Moray ;  and  on  4th  January  1830,  Sir  Francis  executed 
a  renunciation  of  these  bonds,  in  so  far  as  they  affected  Cullelo, 
but  still  leaving  them  a  burden  on  the  estate  of  Hillside. 

<  Under  the  circumstances  above  detailed,  the  Earl  of  Moray 
claims  to  be  ranked  for  the  two  foresaid  bonds  of  LJOOO  and 
L.515  prime  loco  on  the  price  of  Hillside,  which,  if  sustained,  wiH 
exhaust  die  price. 

^  It  appears  to  the  trustee  to  be  quite  dear,  that  tbe  original  cfe* 
ditors,  in  whom  the  two  bonds  for  L.IOOO  and  L.dl5  were  vested 
at  tlie  date  of  Stuart's  sequestration,  could  vM,  by  any  arbitrary 
application  of  their  catholic  securitiest  take  full  payment  from 
either  of  the  estates  of  CuUele  or  Hillside,  so  as  completely  to  re^* 
lieve  the  other  estate  from  the  burden  of  any  portion  of  these 
debts.  They  were  bound,  if  they  received  from  either  property 
more  than  a  rateable  proportion  of  their  debts,  to  grant  an  assig-* 
nation  to  the  party  thereby  injured,  so  as  that  party  might  ope- 
rate bis  relief  from  the  other  estate. 

<  Lord  Moray's  position  at  the  date  of  Stuart's  sequestration 
was  that  of  absolote  proprietor  of  Cullelo,  with  a  personal  claim 
against  Stuart's  estate,  under  the  clause  of  warrandice  in  his 
disposition  of  Cullelo,  for  relief  of  all  debts  affecting  that  estate. 
The  secondary  creditors  on  Hillside  held  their  heritable  securities 
over  that  estate  fromf  Stuart,  with  a  personal  claim  against  his 
estate  for  the  balance  of  their  debts  not  covered  by  that  security. 
There  is  therefore  no  substadtial  diSerence  between  those  parties^ 
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Enrl  of  Moray 
V.  Mansfield. 

Narrative. 


80  far.  as  they  bad  to  look  to  Stnarfs  personal  obligation ;  and 
it  does  not  appear  to  tbe  trustee  tbat  it  was  competent  for  either 
of  them  to  acquire  right  to  the  catholic  debts,  originally  in  the 
persons  of  Forest  and  Mrs  Banks,  so  as  to  obtain,  by  an  arbitrary 
application  of  them,  any  higher  degree  of  preference  than  they 
formerly  enjoyed  or  was  naturally  due  to  them ;  and  that  equity 
could  not  protect  the  party  so  acquiring  the  catholic  debts  from 
granting  assignations   to  creditors  who  are  excluded  by  sach 
application,  the  subject  having  previously  become  litigious,  which 
prevented  the  assignee  from  obtaining  any  further  right  than  was 
formerly  in  himself  or  his  cedent ;  Er$k.  ii.  12.  66.     The  trustee 
is  therefore  of  opinion,  that  Lord  Moray's  restriction  of  the  secu- 
rity is  ineffectual  to  throw  on  Hillside  the  whole  debts  of  L.1000 
and  L.515,  or  any  greater  share  of  them  than  would  have  been 
ranked,  had  the  debts  remained  in  his  Lordship's  authors,  and 
consequently  affected  Cullelo  and  Hillside  pro  rata. 
<  Under  the  circumstances,  and  for  the  reasons  above  stated,  the 
trustee  finds  that  the  Earl  of  Moray  is  entitled  to  be  ranked,  in 
right  of  the  debts  originally  vested  in  Forest  and  Mrs  Catherine 
Banks,  with  interest  and  expenses  at  20th  August  1828,  the 
date  of  Stuart's  sequestration,  for  the  sum  of  L.1565 :  2 :  5,  upon 
the  price  of  Hillside,  being  L.1819,  2s.,  after  imputing  to  ac- 
count of  said  debts  a  rateable  proportion  of  the  value  of  Cullelo, 
which,  taking  the  said  sum,  paid  to  Stuart,  of  L.29,000,  and  the 
value  fixed  by  Messrs  Low  and  I^wrie,  for  the  Aberdour  mill  and 
mill  lands,  of  L.4437  :  13 :  10,  amounts  to  L.33,4S7  :  14 :  10.  The 
trustee  therefore  finds,  that  of  the  price  of  Hillside,  the  Earl  of 
Moray  falls  to  draw  the  sum  of  L.59,  8s.,  reserving  to  his  Lord- 
ship a  right  to  rank  as  a  personal  creditor  on  Mr  Stuart's  seques- 
trated estate  for  the  balance  of  his  debt,  and  that  the  creditors, 
in  right  of  the  foresaid  bonds  of  L.  10,500,  are  entitled  to  draw 
and  rank  pari  passu  on  the  balance  of  said  price>  being  1^.1259, 
14s.,  and  that  the  Earl  of  Moray,  and  the  creditors  in  right  of  the 
said  debts  of  L.10,500,  will  be  entitled  to  draw  the  free  annual 
returns  from  the  lands  of  Hillside  since ^20th  August  1828,  the 
date  of  Mr  Stuart's  sequestration,  in  proportion  to  the  said  shares 
of  the  price  respectively  allocated  to  them.' 
Against  this  judgment  of  the  trustee  the  Earl  of  Moray  pre- 
sented a  petition  and  complaint,  in  so  far  as  it  found  that  the  peti- 
tioner was  not  entitled  to  draiw  the  whole  debts  of  L.IOOO  and  L.5I5 
out  of  the  estate  of  Hillside.   The  petitioner  averred,  that  when  the 
sale  took  place,  the  year  prior  to  Mr  Stuart's  bankruptcy,  that  gen- 
tleman furnished  what  was  stated  to  be  a  complete  list  of  the  debts 
affecting  the  estate ;  and  as  the  searches  made  agreed  in  all  respects 
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with  lilts  8o  furniahed,  the  petitioner  considered  himself  in  safety,  ^  June  1836. 
after  discharfi^inir  these  debts,  to  pay  the  balance  of  the  price  to  Mr    ^"^V*^ 

^.       ^  '-J         r-J  r  EarlofMorny 

^Wart.  „^  Mansfield. 

The  petitioner  p&oifed— That  the  judgment  of  the  trustee  was  Petitioner's 
erroneous^  as  it  was  laid  down  by  Erskine,  ii.  12.  66,  that  a  party  ^^^^ 
who  was  in  possession,  either  as  the  original  creditor,  or  as  as- 
signee of  a  catholic  security,  cannot  be  called  upon  to  resign  his 
right,  except  in  cases  where  the  assignation  will  not  operate  to  his 
own  prejudice ;  which  doctrine  has  been  supported  by  the  following 
cases:  Miln  o.  Hay,  6th  Nor.  1678,  M.  3367;  Scotland,  3d  Jan. 
1696,  M.  3367 ;  Preston,  22d  Feb.  1715,  M  3376.  The  circum- 
stance of  Mr  Stuart  having  been  sequestrated  does  not  affect  the 
present  question.  The  petitioner's  purchase  of  the  lands  of  Cullelo 
was  completed  long  prior  to  Mr  Stuart's  bankruptcy,  and  it  was 
entirely  from  this  bona  fide  transaction,  entered  into  for  a  full  price 
paid  at  the  time,  that  the  petitioner's  interest  to  recover  the  debt 
on  Hillside  or  Cullelo  arose.  The  petitioner's  coming  into  the  place 
of  the  original  catholic  creditors,  was,  on  his  part,  an  involuntary 
act,  and  was  the  necessary  consequence  of  the  bona  fide  and  onerous 
transaction  entered  into  long  prior  to  Mr  Stuart's  sequestration. 
2dli/9  As  matters  actually  stood  prior  to  the  bankruptcy,  although 
the  lands  of  Cullelo,  purchased  by  the  petitioner,  were  de  facto 
affected  by  the  heritable  bonds  in  question,  yet  Mr  Stuart  was  the 
principal  debtor,  and  the  lands  of  Hillside  still  belonged  to  Mr 
Stuart;  and  therefore  the  plea  of  the  petitioner,  who  tnust  be  look- 
ed upon  merely  as  cautioner,  to  be  ranked  primo  loco  on  the  estate 
of  Hillside,  without  giving  any  assignation,  is  completely  borne  out 
by  the  decision  of  Stewart  v.  Maxwell,  1 1th  Jan.  1814,  JP.  C. 

The  respondent  ^Z^eu/eJ — That  the  petitioner,  by  purchasing  the  Respondent's 
estate  of  Cullelo,  after  it  stood  burdened  with  securities,  is  in  the  ^^' 
same  situation,  quoad  that  estate,  as  if  he  had  had  a  postponed  heri- 
table bond  over  it.  In  this  situation,  after  the  bankruptcy  of  Stuart, 
and  long  after  the  effects  of  his  estate  had  been  rendered  litigious 
by  the  sequestration,  he  acquires  right  to  the  claim  of  the  catholic 
creditors  over  both  estates,  and  he  does  so  with  the  view  of  giving 
to  that  debt,  in  his  own  hands,  a  preference  to  which  it  was  not 
entitled,  whilst  it  stood  in  the  person  of  the  original  creditor ;  but 
in  such  a  condition  it  is  laid  down  expressly  by  Mr  Erskine,  ii.  12. 
66^  that  after  litigiosity  by  sequestration,  he  is  not  entitled  to  make 
good  that  preference  in  the  way  now  proposed  by  the  petitioner. 
In  the  cases  which  are  cited  by  tlie  petitioner,  the  interest  had  been 
acquired  bona  fide  prior  to  the  bankruptcy,  and  not  for  the  purpose 
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4  June  1836.  of  making  use  of  it  so  as  to  obtain  an  advantage  at  the  expense  of 
^'"^V"*^    others,  so  that  they  evidently  do  not  apply  to  the  present  case. 

^^MaLfily*^^  Besides,  Mr  Bell,  ii.  525,  has  serious  doubts  of  the  soundness  of  those 
judgments,  noticing  a  point  which  is  of  importance  in  the  present 

ricM*  °*'  case,  that  these  were  cases  where  a  catholic  creditor,  subsequently 
acquiring  a  secondary  security,  was  found  entitled  to  refuse  an 
assignation  to  his  own  prejudice ;  and  stating,  that  the  same  effect 
has  been  refused,  where,  as  in  the  present  case,  it  was  the  secon- 
dary creditor  who  had  acquired  the  catholic  right  The  conse- 
quences  of  the  petitioner's  doctrine  would  be,  that  whichever  partp 
could  first  settle  with  the  catholic  creditors,  would  thereby  relieve 
the  estate  in  which  he  was  interested,  and  throw  the  burden  on  tbe 
other  without  relief.  The  second  ground  of  the  petitioner's  ai^u« 
ment  is  con>pletely  unfounded,  for  this  is  not  a  case  where  two  par- 
ties are  standing  in  the  situation  of  principal  debtor  and  cautioner. 
Indeed,  if  the  plea  were  well  founded,  it  might  be  argued  with  eqaal 
effect' against  the  petitioner,  that  Mr  Stuart  being  the  princifwl 
debtor,  and  the  lands  of  Hillside  the  surety,  the  bondholders  should 
have  drawn  their  debt  out  of  CuUelo.  In  point  of  fact,  tbe  two 
estates  here  were  equally  sureties  for  the  debt;  and  if  payment  be 
exacted  out  of  the  one,  those  interested  in  it  were  entitled  to  an 
assignation. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and 

note: 
Lord  OrdU         <  The  Lord  Ordinary  having  considered  this  petition  and  com- 
"ocuio/"'^'"    *  pl^ii^"^  with  the  answers  thereto,  refuses  the  desire  of  the  petition; 

^  affirms  the  judgment  of  the  trustee  complained  of;  dismisses  tbe 

<  said  petition,  and  decerns ;  finds  the  petitioner  liable  in  expenses, 

<  and  remits  the  account,  when  lodged,  to  the  Auditor  to  be  taxed.' 
^^^^^  Note* — <  The  reasons  assigned  by  the  trustee  for  his  judgment 

<  appear  to  be  sound  and  sufficient.     The  noble  petitioner  endea- 

*  vours  to  give  plausibility  to  the  plea,  by  assuming,  that  when  be 

*  paid  the  price  of  CuUelo  to  Mr  Stuart,  he  did  so  in  the  bona 

<  fide  belief  that  there  were  no  such  securities  affecting  those  lands. 

<  As  mere  matter  of  fact,  this  no  doubt  must  be  true ;  but,  as  matter 

<  of  law,  he  is  not  entitled  to  the  assumption.    The  securities  being 

<  in  the  record,  he  was  bound  to  know  of  them,  and  in  this  ques« 

<  tion  must  be  taken  to  have  known  of  them.     The  case,  then,  is 

*  this,  that  he  purchased  lands  which  stood  burdened  with  these  two 

<  debts, — that  he  rashly  paid  the  price,  throwing  himself  on  Mr 

<  Stuart's  personal  responsibility, — that  Mr  Stuart  became  bonk- 

<  rupt,  and  after  sequeftratiarii  the  petitioner  tries  to  better  bis  posi- 

<  tion  against  the  respondents,  as  secondary  creditors  oa  Hillside, 
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(  by  paying  and  taking  assignations  of  the  two  catholic  secarities  4  June  1836. 

*  aflfecting  both  Cullelo  and  Hillside.  But  can  he  do  this  ?  The 
<'  creditors  in  these  securities,  as  they  stood  at  the  sequestration,  could  t^.'^Man&fie^d. 

*  not  liave  claimed  their  whole  debts  from  Hillside  without  assign- 

*  ing  their  securities,  so  as  to  give  relief  to  that  estate  pro  rata 
^  against  Cullelo.     Can  the  petitioner,  as  their  assignee,  be  in  a 

<  better  situation,  merely  because  incidentally  he  would  thereby  be 
'  relieved  of  the  consequence  of  his  having  paid  the  price  of  Cul- 

<  lelo,  without  retaining  the  sam  corresponding  to  its  proportion  of 

*  these  debts  ?   The  Lord  Ordinary  thinks  that  he  cannot     If  it 

*  were  enough  for  the  bolder  of  such  catlioHc  aeeurities,  acquired  by 

*  assignation  after  bankruptcy^  to  say  that  he  is  not  bound  to  assign 

<  or  to  allow  the  rateable  ranking,  .becaose  be  will  have  an  advan- 
^  tage  in  not  doing  so^  being  proprietor  of  one  of  the  estates,  or 
^  having  a  separate  security  over  it,  it  is  evident^  as  well  argued  by 

<  the  respondents,  that  whichever  party  could  first  settle  with  the 

<  catholic  creditors  would  thereby  relieve  the  estate  in  which  he 

<  was  interested  totally,  and  tlirow  the  burden  on  the  other  without 

*  relief.     It  is  impossible  that  this  can  be  law,  as  it  would  certainly 

<  be  neither  justice  nor  common  sense.     Whether  the  cases  refer- 

<  red  to  stand  on  sound  principle  or  not,  it  is  manifest  that  Ike  ease 

<  of  a  person  standing  before  bankruptcy  in  ike  rigki  of  a  catholic  se* 
^  curity  over  two  estates^  adjudging  one  of  them  for  a  separate  debt» 

<  also  before  bankruptcy,  is  essentially  different  io  principle  from 

<  that  on  which  the  petitioner's  argument  must  be  taised*' 


The  Earl  of  Moray  rectaimed^  and  the  Court  adkered,  giving  addi-  Judgment. 
tional  expenses. 


I<ord  Ordinary,  Moncrnffi 
Ri^herfwrd  and  Moir, 
Stewart,  W.  S.  Agents. 


Act.  SuL'Gm,  (CuningluuM,)  Wajker.  Alu 

Walker,  Riehardson  ff  MeiviUe,  W.  S.  and  William 

5.  Clerk. 

C.  R. 
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FIRST  DIVISION. 
No.  CXLVIII.  4^A  June  1836. 

JOHN  JOHNSTON 
offoitut 

EDWARD  HENRY. 

Process.  —  Bankrupt.  —  Title  to  pursue.  —  Caution.— 
Wakening. — The  accepting  trustee  in  a  disposition  omnitan  ho^ 
nontm  by  an  insolvent  debtor  ^  having  refused  to  actf  but  granted  him 
authority  to  insist  in  a  summons  of  wakening  of  an  advocation 
brought  against  him  ;  and  it  appearing  that  the  whole  of  his  credit 
torsj  by  a  letter^  declared  they  had  no  claims  against  him^  and  grant- 
ed him  liberty  to  carry  on  the  action^ — held  that  the  defender  could 
not  insist  on  caution  from  the  pursuers  on  raising  the  summons  of 
wakening. 

KarratiT*.  JoHNSTON  obtained  decree  against  Henry,  before  the  Sberi£F  of 
Edinburgh,  for  payment  of  the  sums  of  L.99 :  7  :  6,  and  L.1 : 1 1 :  2^ 
with  interest  and  expenses.  Henry  advocated  in  December  1832; 
but  the  process  having  fallen  asleep  in  the  Outer- House,  Johnston 
raised  a  summons  of  wakening.  Johnston  bad  been  incarcerated 
in  the  tolbooth  of  Edinburgh,  on  letters  of  caption  at  the  instance 
of  Peter  Taylor,  and  was  arrested  in  prison  by  Phineas  Deseret, 
S.  S.  C.  He  thereon  granted  to  these  creditors  a  disposition  om* 
nium  bonorum,  for  behoof  of  creditors. 

It  however  appeared  that  the  latter  refused  to  act,  and  the  for- 
mer granted  a  letter,  intimating  that  he  declined  *  interfering  in 

*  the  process  depending  between  the  said  John  Johnston  and  Mr 

<  Edward  Henry,  cattle-dealer  in  Edinburgh,  and  I  have  no  ob- 

*  jection  to  John  Johnston  carrying  on  the  said  process  himself,  if 

*  he  pleases.'  It  also  appeared  that  the  whole  creditors  (though 
this  was  not  admitted  at  the  bar)  signed  a  letter  to  the  following 
effect :  *  Understanding  that  in  the  action  at  youi*  instance  against 

*  Henry,  now  brought  under  advocation  by  Henry,  it  is  still  ob- 

<  jected  that  you  have  no  title  to  pursue,  notwithstanding  the  re- 

<  trocession  granted  by  us,  your  whole  creditors,  in  your  favour,  in 

*  respect  the  same  is  not  stamped  as  a  discharge,  we  now  declare 
'  that  we  have  no  claims  against  you,  that  yoa  are  at  liberty  to 

<  carry  on  your  action  against  Henry  for  your  own  behoof,  and  that 

<  we  have  no  interest  therein.'    ' 
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Henry  appeared  in  the  summons  of  wakening,  and  lodged  de-  4  June  183d. 
fences,  pleading^  (1.)  That  the  action  could  not  proceed,  in  respect    ^'•V^^ 
the  pursuer  is  divested  of. his  estate  ;  and,  (2.)  At  all  events,  the  Heno'."  ^ 
pursuer  could  not  insist  therein,  without  finding  caution  for  ex- 
pei^es. 

Johnston  denied  that  caution  was  necessary,  founding  on  Barry 
V.  Geddes,  14th  Nov.  1829,  and  Megget  v.  Secular,  24th  Jan. 
1832. 

The  Lord  Ordinary,  by  his  interlocutor,  '  in  respect  of  the  let^ 
'  ters  produced,  repels  the  defences  to  the  wakening,'  and  <  wakens 
<  the  action  accordingly.' 

Henry  reclaimed^  but  the  Court  adhered. 

Lord  Ordinftry,  FuUaimL  AcL  SoL^Oen,  fCumnghameJ  Wibon,  Alt. 

A.  M*NeUL        David  Broum,  W.S.  and  Robert  Johnston,  W.S.  AgenU.        B. 
Clerk. 

C.  R. 


FIRST  DIVISION. 

No.  CXLIX.  m  June  1896. 

JAMES  BURNESS,  S.S.C.  Petitioner. 

Factor  Loco  Tutoris. — An  application  was  made  by  the  peti* 
tioner,  as  factor  loco  tutoris  of  Robert  Elder,  for  authority  <  to  sell 

*  and  dispose,  either  by  public  roup  or  private  sale,  of  such  parts  or 

*  portions  of  the  subjects  belonging  to  the  pupil  as  might  be  requi- 

<  site  to  enable  him,  from  the  proceeds  thereof,  to  make  payment  of 

<  the  balance  of  the  price  of  the  lands  of  Spencerside,  belonging  to 

*  the  pupil,  and  to  complete  the  purchase  thereof,  and  titles  thereto, 

*  and  for  payment  of  debts.' 

It  was  stated  that  there  were  large  debts  affecting  the  property, 
and  that  unless  the  subjects,  or  some  part  of  them,  were  sold,  the 
estate  would  be  swamped  by  the  debts  and  the  expenses  incurred 
in  litigation.  There  being  no  opposition,  the  Court  granted  the 
prayer  of  the  petition.' 

Act.  Choiy9  Monro,        Jamu  Bw7i$$$,  S.  S.  C.  Agent.        D,  Clerk* 

•  C.  R. 
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FIRST  DIVISION. 

No.  CL.  4/A  June  1839. 

EWEN  ALEXANDER  CAMERON 

against 

WILLIAM  SKIRVING  COCKBURN. 

Title. — Trust. — Sale. — Clause. — A  progress  tftiticB  iQ  certain 
heritable  subjects^  founded  an  a  sasinef  on  which  pracription  had 
runy  which  bore  to  be  in  absolute  and  unlimited  properly^  whilst  the 
warrant  on  which  it  proceeded  was  an  assignation  to  a  prec^tj  in 
/bvour  of  certain  trustees^  ^  and  their  assignees^  but  in  trust  always, 
<  and  under  the  burdens.  Sec.  before  written  :*  The  said  precept, 
however,  being  granted  in  a  trust-deed  in  favour  of  the  said  trus- 
tees, and  their  assignees  or  disponees,  oftd  the  heirs  of  the  disponees, 
but  excluding  the  heirs  and  executors  oftlie  trustees^  whereby  power 
was  given  the  trustees  to  sell  and  grant  dispositions  to  purchasers, 
who  were  declared  to  have  no  concern  with  the  application  of  the 
price  or  the  conditions  of  the  trust, — held  to  be  a  progress  to  which 
a  purchaser  could  not  object 

Narratiye.  The  question  in  tb)8  case  regarded  tbe  sufficiency  of  a  progress  of 
titles  to  a  villa  and  two  acres  of  ground  in  Haddingtonshire.  The 
sfibjeci  had  originally  belonged  to  Mr  Ramsay,  who  bad  in  1764 
conveyed  it»  together  with  bis  other  property,  to  certain  persons, 
as  trustees,  *  for  the  uses  and  purposes  after  specified,  and  with  the 
^  power  herein  after  granted,  and  under  tbe  burdens,  reservations, 
^  power  and  faculty  and  conditions  and  provisions  herein  after  wrtt« 

<  ten ;  and  to  the  assignees  or  disponees  of  tbe  said  accepting  trus** 

<  tees  or  trustee,  and  to  th«  heirs  of  such  disponee,  but  exchidiag 

*  the  heirs  and  executors  of  the  said  trtlstees.'  Among  the  powers 
conferred  on  tbe^m,  he  authorised  them  to  cBspose  of  hb  property, 

*  and  to  grant  dispositiofis  or  other  writs  necessary  for  socb  pur* 

<  chaser  or  purchasers,  who  shall  be  nowise  coocerncd  with  thd  ap* 

*  plication-  of  the  prices,  nor  burdened  with  any  of  the  provisions 

*  or  conditions  before  contained,  but  shall  be  obliged  to  pay  the 

<  price  to  my  said  trustees  or  trustee  foresaid.'  The  deed  likewise 
contained  an  obligation  lo'infeft  the  trustees,  and  tbefr  assignees, 
by  a  public  holding.  There  was  a  clause  of  absolute  warrandice ; 
and  the  precept  of  sasine  was  in  favour  of  his  trustees,  '  and  to 

*  the  assignees  of  my  said  trustees  or  trustee,  of  all  and  whole,  &c., 
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<  but  that  in  trnst  alwaysi  for  the  uses,  ends  and  purposes,  with  4  June  1830. 

*  the  power  and  the  burden  and  conditions  and  provisions  herein    ^^^V^ 

•  before  written/     The  trustees  did  not  expede  infeftment  on  the  e^k^^"„^' 
precept  contained  in  the  tmst-disposiUon,  but  sold  the  property  in 
1776  to  Mr  Duthie,  who  took  infeftment  on  the  unexecuted  pre- 
eept,  which  they  assigned  to  him.     The  instrument  in  his  farour, 
though  it  narrates  the  trust-deed,  and  the  precept  therein  contained, 

as  its  warrant,  makes  no  mention  of  the  sasine  having  been  given 
under  the  burdens,  conditions  and  provisions  of  tlie  trust  After 
being  vested  in  different  persons,  the  subject  came  into  the  posses- 
sion of  Cockburn,  who  was  infeft  therein  in  1820.  Coci(burR 
having  concluded  a  bargain  with  Cameron,,  offered,  as  a  title,  the 
sasine  taken  in  1777  in  favour  of  Mr  Duthie,  upon  which  pre** 
scription  had  run.  To  this  title  the  pursuer  objected ;  first,  Tliat 
as  the  infeftment  was,  from  the  terms  of  tlie  trust-deed,  a  public 
one,  it  was  not  a  title  on  which  prescription  could  run,  until  a  con- 
firmation had  been  expede,  which  did  not  take  place  until  the  year 
1817 :  2d,  That  the  investiture  in  the  person  of  the  defender  in 
the  subjects  was  null  and  void,  in  respect  that  the  sasine  of  1777, 
on  which  it  depended,  was  disconform  to  its  warrant,  being  a  sasine 
in  absolute  and  unlimited  property,  proceeding  upon  an  assignation 
to  a  precept  and  infeftment  in  trust  only. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
note: 

*  The  Lord  Ordinary  having  heard  counsel  for  the  parties,  and  Lord  Ordi. 
having  afterwards  resumed  consideration  of  the  record,  productions  ?^^**  ^"^^'^* 
and  whole  process ;  In  the  action  at  the  ini(tance  of  William  Skir- 
ving  Cockburn,  finds,  that  the  defender,  Ewen  Alexander  Ca- 
meron, is  bound  to  implement  the  missives  of  sale,  and  to  make 
payment  to  the  pursuer  of  the  sum  of  L.ld60  sterling,  with  in-* 
terest  thereon  since  the  20th  day  of  August  last;  and  also  of  the 
sum  of  L.l  1,  17s.  sterling,  being  the  proportion  of  rent  due  by 
him,  with  interest  thereon  since  the  date  of  citation ;  and  in  the 
action  at  the  instance  of  the  said  Ewen  Alexander  Cameron,  as- 
soilzies Uie  defender,  the  said  William  Skirving  Cockburn,  from 
the  conclusions  of  the  libel,  and  decerns :  Finds  the  said  Ewen 
Alexander  Cameron  liable  in  the  expenses  of  the  conjoined  actions, 
and  remits  to  the  Auditor  to  tax  the  account  thereof,  and  to  re- 
port' 

Note, — *  It  is  thought  that  there  is  no  ground  whatever  for  the      Note, 
objections  which  the  purchaser  has  made  to  the  progress  of  titles 
offered  by  the  seller.    By  Mr  Ramsay's  settlement,  dated  in  1764, 
his  whole  heritable  estate,  including  the  subjects  in  question,  is 
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CAineron  p. 
Cobkburn, 

Note, 


conveyed  to  trustees,  and  to  the  assignees  or  disponees  of  the 
trustees,  and  to  the  heirs  of  the  disponees,  but  excluding  the  heirs 
and  executors  of  the  trustees.  There  is  no  power  of  assumption 
given  to  the  trustees;  but  tiiere  is  a  power  of  sale  and  of  granting 
dispositions  to  the  purchasers,  who,  it  is  declared,  shall  nowise  be 
concerned  with  the  application  of  the  prices,  or  with  any  of  the 
provisions  or  conditions  of  the  settlement  Then  follows  a  pre- 
cept of  sasine  in  favour  of  the  trustees,  and  of  the  accepting  and 
surviving  trustee,  and  to  the  assignees  of  the  said  trustees  or  trus- 
tee. The  assignees  here  contemplated  must  necessarily  have  been 
the  persons  to  whom  the  heritable  subjects  were  sold  by  the  trus- 
tees, for  they  had  no  power  to  assign  to  any  other  parties,  and  the 
parties  to  whom  they  should  assign  were  declared  to  have  no  con- 
cern with  the  application  of  the  price  or  the  conditions  of  the  trust 
Even  in  the  general  case,  it  has  been  thought  that  a  precept  to 
infeft  one  in  trust,  may,  when  such  trustee  has  power  to  sell,  be 
assigned  to  the  purchaser.  See  Belts  Principles^  3d  edit  236. 
The  reason  is  plain,  because  it  is  an  established  rule»  that  a  pre- 
cept may  be  assigned  qualificat^ ;  and  if  the  trustee  himself  has 
power  to  sell  to  one  who  is  not  to  be  bound  by  the  conditions  of 
the  trust,  he  may  assign  the  precept  to  the  purchaser  under  that 
quality  expressed  or  implied.  But,  in  addition  to  this,  there  is 
the  specialty  in  the  present  case,  that  the  precept  is  expressly 
granted  to  assignees;  and  as  there  could  be  no  assignee  but  a  pur- 
chaser, it  must  have  been  in  the  granter's  view  that  the  precept 
should  be  a  good  warrant  of  infeftment  to  that  purchaser,  exempt- 
ed from  the  conditions  of  the  trust 

<  The  other  objectiop,  namely,  that  the  sasine,  which  was  a  pub- 
lic one,  had  not  been  confirmed  before  the  years  of  prescription^ 
is  palpably  groundless,  because  confirmation,  when  there  is  no 
mid-impediment,  operates  retro,  and  it  is  not  alleged  that  there  is 
any  such  impediment  here.' 


Jodgmcnt 


The  pursuer  reelaimedy  and  the  Court  adhered^  awarding  expenses 
from  the  date  of  the  Lord  Ordinary's  interlocutor. 


Lord  Ordinary,  Coekbwm.         Act.  Robert  Bom.         Alu 

Damd  FUher,  S.  S.  C  and  Darndsons  jf  Syme^  W.  S.  Agents.        Z>.  Clerk. 
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JOHN  BARCLAY,  Esq. 
against 

Mrs  SHARPE  and  Oihers. 

Property.  —  Public  Police.. —  Stat.  3.  Geo.  IV.  c.  78,  and 
2.  GuL.  IV.  c.  &7.—IIeld,  thai  the  proprietor  of  an  tipper  flat  of 
a  tenement  in  Edinburgh  was  not  entitled  to  make  use^  for  the  pur* 
pose  of  water-dosetSf  of  a  drain  under  the  graundrfloor  of  the  tene^ 
mentt  communicating  with  the  common  sewer ^  without  the  consent  of 
the  proprietor  qf  the  said  ground-floor. 

Mrs  Sharps,  proprietor  of  the  southern  half  of  the  upper  flat,  en-  Narrative. 
tering  from  the  common  stair,  No.  8.  South  St  David  Street,  pre^ 
sented  a  petition  to  the  Dean  of  Guild  against  Mr  John  Barclay, 
proprietor  of  the  remainder  of  the  tenement,  consisting  of  various 
flats  and  shops,  in  the  following  circumstances :  Having  right  to 
the  ground  behind  the  tenement,  Mr  Barclay  erected  a  large  build- 
ing, part  of  which  is  now  occupied  as  the  Turkish  Divan.  In  the 
course  of  these  erections,  Mr  Barclay  constructed  a  drain  under 
the  ground-floor  of  the  tenement,  for  the  purpose  of  carrying  off. 
the  contents  of  water-closets.  Mrs  Sharpe,  wishing  to  have  the 
advantage  of  a  water-closet  in  her  house,  applied  for  authority  to 
carry  a  pipe  connected  with  the  water-closet  along  the  back  wall  of 
the  tenement,  to  communicate  with  Mr  Barclay's  drain.  To  this 
Mr  Barclay  objected,  alleging  that  he  was  entitled  so  to  do  under 
the  terms  of  the  Act  of  Parliament.  The  statute,  3.  Geo.  IV. 
c.  78,  provides,  by  sect  97,  *  Whereas  the  practice  of  throwing  out 

<  fouI*water  and  other  filth  upon  the  streets  is  a  nuisance,  which 
^  the  occupiers  of  houses  divided  into  separate  floors  or  flats,  and 

<  having  no  communication  with  the  common  sewers,  cannot  at 

<  present  easily  avoid ;  be  it  therefore  enacted,  that  in  all  streets, 

*  or  other  places  within  the  limits  of  this  act,  where  common  sewers 

*  are  now  or  may  hereafter  be  constructed,  it  shall  be  lawful  for 

*  the  proprietor  or  proprietors  of  one  or  more  of  the  said  floors  or 
'  flats  to  erect  one  waste  or  fouUwater  pipe  along  the  back  wall  of 

<  the  tenement  on  the  outside,  communicating  with  the  drain  under 
'  gpround  leading  into  the  common  sewer,  where  there  is  such  drain. 
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7  June  1836.  <  and  With  power  to  make  such  drain  if  tliere  is  not  one  already.' 
Barclay  v  Sect  18.  provides,  *  That  it  shall  not  be  lawful  for  the  proprietors 
'  of  floors  or  flats  to  make  use,  for  the  purposes  of  water-closets,  or 
such  like  purposes,  of  any  drain  or  communication  into  the  com- 
mon sewer  under  the  ground-floor  of  the  tenement,  without  the 
consent  of  the  proprietor  of  the  said  ground-floor/  - 
The  act,  2.  WilL  XV,  c.  87,  intituled,  <  An  Act  for  altering  and 
amending  certain  acts  for  regulating  the  police  of  the  city  of 
Edinburgh  and  the  adjoining  districts,  and  for  other  purposes  re- 
lating thereto,'  states  in  the  preamble,  ^  That  from  and  after  the 
first  Monday  in  the  month  of  July  1832,  the  said  two  recited 
acts  of  the  third  and  seventh  years  of  the  reign  of  his  latie  Ma* 
jesty.  King  George  the  Fourth,  excepting  in  so  far  as  the  same 
are  hereby  varied,  altered  or  repealed,  and  all  and  every  the 
powers  and  provisions  therein  contained,  shall  be  as  good,  valid 
and  effectual  for  carrying  this  act  into  esecution,  as  if  the  same 
had  been  repeated  and  re-enacted  in  the  body  of  this  act'  Sect.  61. 
s  as  follows :  ^  And  in  order  to  avoid  the  nuisance  occasioned  by 
the  throwing  out  foul  waterarui  other  filth  upon  the  streets,  be  it 
therefore  enacted,  that  in  all  streets  or  other  places  within  the 
limits  of  this  act,  where  common  sewers  are  now  or  may  hereafter 
be  constructed,  it  shall  be  lawful  for  the  proprietor  or  proprietors 
of  one  or  more  of  the  said  floors  or  flats  to  erect  one  soil  or  foul- 
water  pipe  in  the  common  staircase,  or  along  the  back  wall  of  the 
tenement  on  the  outside,  communicating  with  the  drain  under 
ground  leading  into  the  common  sewer,  where  there  is  such  drain/ 

The  Dean  of  Guild  granted  aathority  as  craved,  on  the  grounds 
explained  in  the  following  note  : 

JVofe  iy  the  Assessor^  Mr  VAmy.^*  The  act,  2.  Will.  IV.  c.  87, 

<  sect.  61,  .*  in  order  to  avoid  the  nuisance  occasioned  by  the  throw- 
is  iitg  out  foul  water  and  other  JUth,*  authorises  the  proprietor  of 
^  any  flat  or  floor  ^  to  erect  one  soil  or  foul-water  pipe  in  the  stair- 
<<  case,  or  along  the  back  wall  of  the  tenement  on  the  outside^  conr- 
<<  municating  with  the  drain  under  ground  leading  into  the  com- 
<<  mon -sewer,  where  there  is  such  drain,  and  with  power  to  make 
<<  such  drain  if  there  is  not  one  already.'     And  tliere  is  no  enact- 

*  ment  in  the  statute  requiring  the  consent  of  the  proprietor  of  the 
^  ground'floor,  as  was  required  ander  the  act,  3.  Geo.  1V«  c.  76, 

*  sect.  98,  where  water-closets  were  to  be  erected. 
<  There  can  be  no  reasonable  doobt,  that,  by  the  above  permis- 

<  sion  to  ereet  a  <  soil-pipe,*  the  power  of  constructing  a  water-closet 
.*  IS  included,  else  how  is  it  possible  to  aroid  the  nuisance  against 
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wbich  the  act  is  expressly  directed,  viz.  that  <  of  throwing  out  7  June  1836. 
^JUtK^  upon  the  street  ^^i**y-*i^ 

<  By  section  97.  of  the  act,  3.  Geo.  IV,  the  proprietors  of  floors  ^^J^^^^j 
or  flats  were  to  be  empowered,  without  the  necessity  of  their  ob-  Oihen. 
taining  the  consent  of  the  proprietors  of  the  ground-floors,  to  erect 

one  wade  or  foul-water  pipe,  (not  a  <  soil  pipe') ;  and  it  was  only 
in  case  they  erected  water-closets,  that  (by  section  98.)  they  re- 
quired the  consent  of  the  proprietor  of  the  ground-floor.  But  by 
the  present  existing  act  the  expression  ( ^  toa^^tf-pipe')  is  changed 
into  *  «oi7-pipe,'  an  expression  usually  applied  to  the  pipe  of  a 
water-closet;  and  the  party  is  authorised  to  erect  such  soil-pipe, 
without  obtaining  the  consent  of  the  proprietor  of  the  ground-floor, 
^  in  order  to  avoid  the  nuisance  of  throwing  ont  JiUfC  on  the  street 
This  is  a  most  important  alteration  of  the  enactments  in  the  former 
statute,  both  in  as  far  as  the  word  soi7-pipe  in  itself  denotes  the 
power  to  erect  a  water-closet,  while  the  former  act  only  allowed 
a  waste  or  foul^water  pipe,  which  does  not  necessarily  imply  that 
the  contents  of  a  water-closet  might  be  discharged  through  such 
foul-water  pipe ;  and,  in  so  far  as  the  restriction  against  water- 
closets,  without  consent  of  the  proprietor  of  the  ground-floor,  is 
not,  under  those  circumstances,  re-enacted,  which  must  have  hap- 
pened if  it  had  been  intended  to  restrain  the  erection  of  water- 
closets  without  the  consent  of  the  proprietor  of  the  first  floor,  the 
more  especially  as  the  soil-pipe  was  to  be  copstructed  in  a  man- 
ner that  could  prove  no  nuisance  to  the  inferior  heritor. 

<  The  argument  that,  by  section  1.  of  the  existing  act,  it  is  de- 
clared, that  all  the  provisions  in  the  former  act  were  to  remain, 
except  in  as  iar  *  as  the  same  are  hereby  varied,  altered  or  repeal- 

'  ed,'  and  that  there  is  no  repeal  of  the  clause  98.  Geo.  IV,  which 
makes  it  necessary,  before  a  water-closet  is  erected,  to  have  the 
consent  of  the  proprietor  of  the  ground-floor,  is  quite  inconclusive ; 
for  the  enactments  upon  this  whole  subject  in  the  present  exist- 
ing act,  as  already  explained,  amount  to  a  decided  variation  or 
alteration  of  the  system  introduced  for  the  first  time  into  the  act 
3.  Geo  IV. ;  and  it  was  not,  therefore,  necessary  that  there  should 
be  any  special  repeal  of  clause  98.  of  3.  Geo.  IV,  because  it  was 
tacitly  done  away  by  the  new  power  given  to  erect  5ot7-pipes  for 
carrying  away  the ^th  from  the  floors  or  flats  without  the  consent 
of  the  proprietor  of  the  ground-floor  being  required. 

<  It  is  a  remarkable  fact,  too,  that  in  the  bill  for  the  act  2.  Will. 
IV,  a  clause  was  introduced,  prohibiting  the  soil  of  water-closefs 
being  introduced  into  existing  drains,  without  consent  of  the  pro- 
prietor of  the  ground-floor,   *  nnless  such  drain  be  situated  iti 

VOL.  jci.  3  c 
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Oibcrs. 


Lord  Ordi- 
nary's Inter- 
locutor. 


Note. 


*<  a  common  passage,  to  whiqh  the  proprietors  of  tlie  tenement  hare 
^<  a  mutual  right;'  but  the  clause  was  afterwards  struck  out' 

Mr  Barclay  brought  this  interlocutor  under  review  by  adroca* 
tion,  when  the  Lord  Ordinary  pronounced  the  following  interlocu- 
tor: 

^  The  Lord  Ordinary  having  heard  counsel  for  the  partieSy  and 
having  afterwards  resumed  consideration  of  the  record,  produc- 
tions, and  whole  process,  advocates  the  cause,  alters  the  interlo- 
cutor of  the  Dean  of  Guild ;  finds  that  the  respondents  cannot 
connect  their  soil*pipe  with  the  drain  under  the  ground-floor  of 
the  advocator's  house  without  his  consent ;  refuses  the  petition  of 
the  respondents,  and  decerns;  but  finds  no  expenses  due/ 

Note. — *  The  Lord  Ordinary  would  have  been  glad  to  confirm 
the  interlocutor  of  the  Dean  of  Guild,  because  be  thinks  that  the 
construction  put  upon  the  act  of  Parliament  in  that  interlocutor 
would  tend  to  the  convenience  and  comfort  of  the  proprietors  of 
houses  in  ^  the  situation  of  that  of  the  respondents,  and  for  the 
benefit  of  the  inhabitants  in  general ;  but  he  conceives  that  be  ii 
not  entitled  to  do  so  under  the  provisions  in  the  police  acts  for 
the  city  of  Edinburgh,  referred  to  in  the  record.  The  98th  sec- 
tion of  the  3.  Geo.  IV.  c.  76,  expressly  prohibits  such  commuDi- 
cations  under  the  ground-floor,  without  the  consent  of  the  proprie- 
tor of  that  floor.  The  2.  of  Will.  IV.  c.  87,  re-enacts  all  the 
clauses  of  the  3.  Geo.  IV.  which  it  does  not  repeal  or  alter,  and 
there  is  no  repeal  or  alteration  of  the  98th  section  of  that  statute. 
The  attempt  to  shew  that  there  is  a  virtual  repeal  of  the  section, 
by  a  comparison  of  the  97th  section  of  the  one  act  with  the  6l8t 
section  of  the  other,  appears  to  the  Lord  Ordinary  to  have  entirely 
failed.  There  is  plainly  no  distinction  between  those  two  sections, 
except  that  the  waste  or  foul-water  pipe  in  the  one  is  directed  to 
be  carried  down  the  outside  of  the  house,  and  in  the  other  it  ii 
permitted  within,  that  is,  in  the  common  staircase.  As  for  the 
alleged  difference  between  a  waste  or  foul-water  pipe  for  carrying 
o£f  *  foul  water  and  other  ^Uh^*  and  a  soil  or  foul-water  pipe  for 
the  same  purpose,  on  which  the  learned  assessors  of  the  Dean  of 
Guild  rest  the  judgment,  the  Lord  Ordinary  thinks  it  cannot  be 
maintained.  Holding  these  two  clauses  substantially  the  same,  and 
that  an  express  exception  introduced  with  regard  to  the  one  in 
the  former  statute  is  re-enacted  in  the  latter,  he  is  of  opinion  that 
the  greatest  laxity  that  was  ever  sanctioned  in  the  eonstrqction 
of  a  remedial  statute,  or  statute  for  the  benefit  of  a  community, 
would  not  justify  the  interlocutor  under  review. 

<  Considering,  however,  that  the  operation  of  the  respondents 
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*  wonid  tend  to  prevent,  mtber  than  create  nuisance  to  the  advo-  7  June  1836. 

*  Gator's  house,  and  that  the  respondents  were  feirly  entitled  to  try      ^y^^^ 
<  the  question,  it  is  thought  that  this  is  not  a  case  for  expenses.'       sbappTand 

Others. 

Mrs  Sharpe  recUmMdj  and  the  Court  adhered^  but  gare  no  addi-  juagment. 
tional  expenses. 

Lord  Ordinaryi  Corthouse,       Act  RoberUon,  Shand*        Alt.  Dean  ofFac*  (Hope,) 
J,  Miller,  John  Shand,  W.  S.  and  M.  i  J.  Lothian^  S.  S.  C.  Agents. 


S.  Clerk. 


C  R. 


■      t,m*iw-^ 


SECOND  DIVISION. 

No.  CLII.  7ih  June  1886. 

SiE  DAVID  KINLOCH 
affainsi 

THOMAS  MANSFIELD,  (Rennie's  Trustee.) 

Tack. — Clause. — Repab ati  on. — Res  judicata. — Pboof.— 
Circumstances  in  which-^found,  f previous  to  a  remit  far  trial  by 
a  Jury^J  upon  the  construction  of  a  stipulation  in  a  tack^  where* 
hy^  in  the  event  of  the  tenants  bankruptcy ^  it  should  neither  be  com- 
petent to  his  creditors  to  possess  the  farm  by  a  manager^  nor  for  the 
tenant  himself  to  continue  the  possession  Jbr  their  behoof  (1.)  That 
it  must  be  considered  as  a  clause  introduced  for  the  benefit  of  ike  land* 
lord  aionej  and  with  which  he  was  entitled  to  dispense  ai  his  plea* 
sure;  and  that  if  he  did  so  dispense  with  tY,  and  made  it  sufficiently 
known  to  the  creditors  that  he  was  willing  or  desirous  that  they^  or 
the  bankrupt  on  their  accounty  should  stitt  continue  the  possession^ 
the  tenor  of  the  said  clause  could  give  tlietn  no  warrant  for  relinquish* 
ing  or  deserting  tlie  possession^  or  exempt  them  from  such  claims  of 
damages  at  the  instance  of  the  landlord^  as  might  have  been  compe^ 
tent  to  him  for  such  relinquishment  or  desertion^  if  the  lease  had  con^ 
tained  no  such  clause  or  stipulation.  (2.)  That  the  landlords  ac- 
quiescence  in^  and  adoption  of  certain  judgments,  and  the  tenor  of  his 
judicial  statements  in  Hie  proceedings  which  led  to  them,  were  not  suf 
fvdent  per  se  to  prove  that  he  had  made  his  election  to  enforce  and 
act  upon  said  clause  and  stipulation,  and  still  less  that  the  creditors 
were  in  any  degree  induced  to  abandon  or  relinquish  the  lease,  by 
any  belief  or  opinion  that  he  had  so  elected*^ 

3c2 


742 


DECISIONS  OF  THE 


No.  15*2. 


Kinloch  v, 
Manbfield. 

Narmtive. 


7  June  1836.  JoHN  Renmie  became  tenant  in  one  of  the  pursaer's  farms,  by 
tack  for  nineteen  years,  which  commenced  in  1826.  Assignees 
and  subtenants  of  every  description  were  expressly  excluded,  and 
there  was  this  declaration :  ^  In  terms  of  the  other  leases  on  the  es« 

<  tate,  that  in  case  of  the  bankruptcy  of  the  tenant,  his  creditors 

<  shall  have  no  powers,  under  the  present  lease,  to  appoint  a  mana- 
^  ger,  or  in  any  manner  of  way  to  interfere  with  the  subjects  here- 

*  by  let,  or  for  the  tenant  himself  to  continue  his  possession,  di- 
'  rectly  or  indirectly,  for  behoof  of  his  creditors/ 

Rennie  became  bankrupt,  and  was  sequestrated  in  August  1829, 
whereupon  the  landlord,  in  order  to  protect  his  right  of  hypothec, 
obtained  sequestration  of  the  crop  and  Stocking.  At  a  meeting  of 
Rennie's  creditors  on  2dd  September  1829,  the  trustee  was  directed 
to  abandon  all  the  leases  held  by  the  bankrupt,  and  to  make  the 
best  arrangement  he  could  with  the  landlord.  The  landlord,  up- 
on this  being  communicated,  proposed,  upon  25th  September,  as 
an  inducement  to  the  creditors  to  give  him  certain  advantages,  in 
the  manner  of  carrying  the  resolution  into  effect,  that  if  they  agreed 
to  his  suggestions,  <  he  will  give  up  his  claim  to  rank  for  any  defi- 

<  ciency  of  the  rent  he  may  get  from  a  new  tenant,  during  the 

*  currency  of  the  present  lease,  beyond  what  Mr  Rennie  is  obliged 
'  for.'  No  conclusion  was  come  to  by  the  parties.  Thereafter 
the  trustee  petitioned  the  Sheriff,  in  respect  of  the  lease  having 
terminated  by  the  bankruptcy,  for  a  sale  of  the  crop  and  stocking, 
the  proceeds  to  be  applied,  in  the  first  place,  in  payment  of  the 
rent  due.  The  Sheriff  found,  that  the  possession  of  the  bankrupt 
under  the  lease  did  not  terminate  till  Whitsunday  1830  as  to  the 
grass  lands,  and  separation  of  the  crop  of  that  year  from  the  ground 
as  to  the  arable  lands,  and  refused  the  petition,  as  contrary  to 
the  terms  of  the  lease,  and  in  an  advocation  the  Court  of  Session 
adhered,  oii  28th  June  1831.  During  the  proceedings,  a  judicial 
manager  was  appointed  by  the  Sheriff  to  superintend  the  cultiva- 
jtion  of  the  farm.  In  a  minute  for  the  landlord,  presented  in  one 
of  these  incidental  processes,  it  was  stated,  *  that  from  what  had 

*  passed  in  course  of  these  proceedings,  it  may  be  presumed,  that 

*  the  trustee  does  not  intend  to  continue  the  occupation  of  the  farm 

*  for  another  year,  and  after  the  regular  terms  of  removal  fixed  by 

*  the  lease,  and  in  that  event,  the  present  crop,  1830,  is  to  be  cbn- 
^  sidered  as  the  waygoing  crop ; '  and  ^  in  the  event  of  the  trustee 

<  not  continuing  in  possession,  after  the  terms  mentioned,  the  land- 
'<  lord  is  entitled  to  sow  grass  seeds  with  crop  1830,  in  terms  of  the 
^  lease ;  and  as  now  is  the  proper  tiine  for  doing  so,  it  is  craved  that 
*-  your  Lordship  will  appoint  the  judicial  manager  to  dung,  sow  and 

*  harrow  in  grass  seeds  along  with  the  present  crop,  in  terms  of  the 
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*  claase  in  the  lease,  so  as  the  management  of  the  farm  may  be  put  7  June  1836. 
<  as  nearly  in  the  same  state  as  possible,  as  it  would  have  been  had 

^  ^1      ,  .  1  •      .•       •  Kinlorh  p. 

*  toe  lease  come  to  its  natural  termination.  Mans6eld. 

The  trustee  finally  relinquished  possession  of  the  farm  at  the  — : 
separation  of  crop  1830  from  the  ground.  In  October  1832,  the 
trustee  instituted  an  action  against  the  landlord,  for  the  value  of  la- 
bour, and  price  of  certain  straw  and  dung,  &c.  and  for  the  balance 
to  the  tenant,  of  so  much  per  acre  of  fallow  break,  left  during  the 
last  year  of  the  lease.  The  Lord  Ordinary  found,  20th  Novem- 
ber 1834,  that  the  trustee,  *  in  the  circumstances,  is  entitled  to 

*  make  the  same  claims  upon  the  landlord,  as  if  the  year  1829 

*  had  been  the  last  year  of  the  lease,  and  the  crop  1830  the  away- 

*  going  crop,'  which  interlocutor  became  final.  The  Lord  Ordi- 
nary also  found,  that  Sir  David  Kinloch  was  entitled  to  compen- 
sate and  set  off  against  the  claims  so  competent  to  the  trustee,  any 
claims  of  damages  or  otherwise,  which  he  can  instruct,  as  arising 
from  the  provisions  of  the  lease,  at  common  law,  in  regard  to  such 
provisions. 

Sir  David  Kinloch  raised  the  prfesent  action  in  January  1835,  Action  raised. 
in  which,  after  setting  forth  the  stipulation  of  the  tack  to  Rennie, 
and  the  bankruptcy  of  Rennie  and  abandonment  of  the  lease  by 
the  trustee,  he  averredy  that  fifteen  years  of  the  original  lease  were, 
firom  the  date  of  such  abandonment,  still  current;  that  at  that 
time  the  lands  were  in  a  condition  much  less  favourable  for  being 
let,  than  when  they  were  originally  entered  into  by  Rennie;  that 
loss  and  damage  had  been  incurred  through  deterioration  and  ma- 
naging the  farm,  till  a  new  tenant  could  be  got ;  that  the  lands  were 
afterwards  let  to  new  tenants  at  a  considerable  fall  of  rent;  that 
he  was  obliged  to  build  new  steading  at  the  cost  of  L.d500,  no 
part  of  which  would  have  been  required  for  fifteen  years,  had  the 
lierms  of  the  lease  to  Rennie  been  implemented ;  and  concluding^  Pumuer't 
that  the  trustee  should  account  to  the  pursuer  for  the  loss  and  da-  ^^ 
mage  sustained  by  the  failure  of  Rennie,  and  his  not  implementing 
the  obligations  incurred  by  him,  and  by  the  trustee  failing  to  con- 
tinue in  and  labour  the  farm,  and  to  pay  the  rent,  and  implement" 
tlie. whole  other  obligations  and  provisions  of  the  lease  contracted 
in  favour  of  the  pursuer,  from  and  after  Whitsunday,  and  separa- 
tion of  crop  1830,  till  the  full  completion  of  the  terms  of  the  said 
lease  at  Whitsunday,  and  the  separation  of  the  crop  1845,  and  for 
the  stipulated  penalty;  and  concluding  also,  that  the  pursuer  might 
be  ranked  for  such  sum,  as  damages  and  penalty,  as  might  be  found 
due  to  him,  and  that  he  might  compensate  and  discharge  from  the 


744 


DECISIONS  OF  THE 


No.  159. 


7  Jane  1836.  said  sum  all  daims  competent,  and  that  might  be  found  due  to  the 
trustee  under  the  lease* 


Kinloch  v. 
Mansfield. 

Defender's 
Pleas. 


Lord  Ordi- 
nary's Inter- 
locutor. 


The  defender,  Rennie's  trustee,  pleaded — 1.  The  pursuer  is  bar- 
red, by  the  judgment  pronounced  by  the  Lord  Ordinary,  on  20th 
November  1834,  in  the  action  at  the  respondent's  instance,  as  well 
as  by  hia  own  judicial  statements  before  the  Sheriff,  from  maintain- 
ing,  that  by  the  bankruptcy  of  Rennie  the  lease  was  not  terminated 
at  Whitsunday,  and  the  separation  of  crop  1830  from  the  ground. 
2.  That  point  being  res  judicata,  there  are  no  relevant  grounds  coa- 
descended  on  to  instruct  that  the  pursuer  is  entitled  to  the  conven- 
tional penalty,  and  to  damages,  because  Rennie's  creditors  did  not 
continue  the  possession  of  the  lands  as  tenants  after  the  term  of 
Whitsunday,  and  the  separation  of  crop  1830  from  the  ground.    9« 
As  it  was  a  condition  of  the  contract  of  lease,  that  it  should  be  ter- 
minated in  the  event  of  the  tenant  becoming  bankrupt,  the  occur*' 
rence  of  that  event  does  not  g^ve  rise  to  any  claim  of  damages  to  the 
landlord,  on  the  alleged  ground  of  failure  to  implement,  or  breach 
of  contract.     4.  As  Rennie's  creditors  were  not  entitled,  if  they 
had  so  chosen,'  aild  could  not  be  obliged  to  continue  in  the  posses- 
sion of  the  farm  until  Whitsunday,  and  separation  of  crop  1845 
from  the  ground,  they  are  not  liable  in  damages  for  not  having 
possessed  the  lands  during  that  period.    5.  As  there  was  no  failiire 
to  implement  the  provisions  of  the  lease,  the  claims  of  damage  aow 
set  up  by  the  pursuer  are  wholly  groundless.    6.  And  even  if  he 
were  to  instruct  that  he  has  sustained  loss  and  damage  through 
Rennie's  failure  to  implement  the  provisions  of  the  lease,  such  da« 
mage  cannot  be  set  off  against  the  expenses  incurred  and  advances 
disbursed  by  the  respondent  as  trustee,  in  relation  to  the  waygoing 
crop ;  Bell,  iu  12d. 

The  Lard  Ordinary  pronounced  the  following  interlocutor  and 
note: 

<  The  Lord  Ordinary  having  resuoaed  consideration  of  the  debate^ 

*  with  the  closed  record,  productions  for  the  parties,  and  whole  pro- 
^  cess,  finds,  Imo,  That  the  clause  in  tlie  lease  to  John  Rennie,  by 
^  which  it  was  stipulated,  that,  in  the  event  of  his  bankruptcy,  it 

<  should  neither  be  competent  to  his  creditors  to  possess  the  farm 

*  by  a  manager,  or  for  the  said  John  Rennie  himself  to  continue  the 
'  possession  for  their  behoof,  must  be  considered  as  a  clause  in- 

*  troduced  for  the  benefit  of  the  landlord  alon^,  and  with  which  he 

*  was  accordingly  entitled  to  dispense  at  his  pleasure,  and  that,  if  he 

*  did  so  dispense  with  it,  and  made  it  sufficiently  known  to  the  ere- 

<  ditors  that  he  was  willing  or  desirous  that  they,  or  the  bankrupt 
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on  their  account^  should  still  eontinue  the  possession,  the  tenor  of  7  June  18S6. 
the  said  clause,  or  its  existence  in  the  written  lease,  could  give     T^N^^ 
them  no  warrant  for  relinquishing  or  deserting  the  said  possession,  i^'^^nsfidd. 

or  exempt  them  from  such  claims  of  damages^  at  the  instance  of        

the  landlord,  as  might  hare  been  competent  to  him  for  such  relin-  „  »,  j^  J^. 
quisbment  or  desertion,  if  the  lease  had  contained  no  such  clause  locutor. 
or  stipulation :  Finds,  2^0,  That  it  is  not  res  judicata,  either  by 
the  judgment  of  the  Court  of  the  28th  of  June  1881,  or  by  the 
interlocutor  of  the  Lord  Ordinary  (now  final)  of  20th  November 
1884,  that  the  landlord  had  made  his  election  to  enforce  and  act 
upon  the  elause  and  stipulation  referred  to ;  and  that  neither  his 
acquiescence  in  and  adoption  of  these  judgments,  nor  the  tenor  of 
his  judicial  statements  in  the  proceedings  which  led  to  them,  are 
sufficient  per  se  to  prove  that  he  had  made  such  election,  and  still 
less  that  the  creditors  were  in  any  degree  induced  to  abandon  or 
relinquish  the  lease,  by  any  belief  or  opinion  that  he  had  so  electa 
ed :  And  therefore,  and  in  respect  that  the  averments  of  the  parties 
upon  this  point  of  the  case  are  contradictory,  and  cannot  be  satis^^ 
factorily  disposed  of  on  the  documents  and  admissions  in  process ; 
and  aUo,  in  respect  that  the  existence  and  amount  of  the  damages 
which  may  be  due,  if  it  shall  ultimately  appear  that  the  defenders 
did  truly  desert  and  relinquish  the  possession  unwarrantably,  can 
only  be  properly  ascertained  by  the  verdict  of  a  Jury,  repels  the 
defences  maintained  on  the  effect  of  the  clause  in  the  lease  herein 
referred  to,  in  so  far  as  they  are  at  variance  with  the  preceding 
findings,  or  are  alleged  otherwise  to  bar  or  exclude  the  whole  claims 
and  action  of  the  pursuer,  reserving  to  the  defenders  the  full  bene-» 
fit  of  the  said  defences  quoad  ultra,  when  the  whole  cause  shall 
come  to  be  decided  on  its  merits ;  and  remits  the  cause  accordingly 
to  the  roll  of  jury  causes.' 

Note, — *  The  Lord  Ordinary  was  very  much  disposed  to  send  Note. 
this  case  at  once  to  the  Jury,  and  without  any  preliminary  find<« 
ings ;  but  the  defenders  insisted  that  the  clause  in  the  lease  on 
which  they  reHed  completely  excluded  the  whole  action ;  and  as 
the  pursuer  also  rather  seemed  inclined  to  have  judgment  on  that 
point,  the  resvlt  has  been  this  interlocutor.  The  Lord  Ordinary, 
After  hearing  the  parties  very  fully,  had  no  difficulty  in  repelling 
the  defence  referred  to,  to  the  extent  of  the  preceding  findings. 
His  only  doubt  was,  whether  it  should  not  be  repelled  altogether; 
as,  upon  the  evidence  already  in  process,  (and  there  is  really  no 
distinct  promise  of  any  more,)  he  thinks  it  abundantly  dear  that 
the  possession  wfl»  abandoned  by  the  creditors  before  it  was  resum^ 
ed  by  the  landlord,  and  that  the  lease  came  to  its  practical  termi* 
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7  June  1836. 


Kinloch  V, 
Mansfield. 

Note. 


nation,  not  by  his  excluding  the  defenders)  but  by  their  sponta- 
neously repudiating  all  farther  concern  with  the  subject. 
<  The  proofs  of  this  are  manifold.     Istj  The  first  resolution  the 
creditors  came  to  (2dd  September  1829)  was,  *  that  the  leasef 

<  should  be  abandoned ;'  the  landlord  having  as  yet  done  nothing 
but  sequestrate  for  his  arrears,  and  in  security  for  the  rent  of  the 
current  year;  a  step  by  which  he  distinctly  recognked  the  lease 
as  still  in  operation,  and  certainly  did  not  propose  to  eztinguisb 
it.  2d,  In  his  very  first  communication  with  the  creditors,  (25tk 
September,)  two  days  after  their  solemn  resolution  to  abandon,  be 
proposes,  as  an  inducement  to  them  to  give  him  certain  advantages, 
in  the  manner  of  carrying  the  resolution  into  effect,  that,  if  they 
agree  to  his  suggestions,  *  he  will  give  up  his  claim  to  rank  for 

<  any  deficiency  of  the  rent  he  may  get  from  a  new  tenant,  daring 
^  the  currency  of  the  present  lease,  beyond  what  Mr  Rennie  is 
*  obliged  for;'  which  the  Lord  Ordinary  takes  to  be  a  distinct  enough 

intimation  that  he  would  not  give  up  this  claim,  if  they  abandoned 
(as  they  have  done)  without  complying  with  his  conditions.  Sc/, 
So  far  from- the  creditors  wishing  to  retain  the  possession,  and  the 
landlord  seeking  to  remove  them,  they  actually  applied  for  judi- 
cial authority  to  displenish  the  farm,  and  leave  it  in  the  middle  of 
a  term ;  and  were  only  compelled  to  remain  till  the  end  of  the 
year,  by  a  final  judgment  of  this  Court,  obtained  at  the  instance 
of  the  landlord.  4^A,  It  is  matter  of  notoriety,  and  is  not  denied 
in  this  case  by  the  creditors,  that  the  farm  was  a  losing  concern, 
and  that  they  would  never  have  thought  of  retaining  it,  or  adopt- 
ing the  lease,  although  its  terms  had  been  such  as  to  entitle  them 
to  have  done  this,  independent  of  the  consent  of  the  landlord. 
*  Now,  against  all  these  decisive  indications  of  the  true  state  of 
the  transaction,  the  defenders  have  only  to  state,  1^^,  That  the 
landlord  was  bound  to  have  made  some  formal  and  explicit  intima- 
tion to  them,  that  he  dispensed  with  the  clause  of  exclusion,  and 
required  them  to  continue  the  possession;  and,  having  omitted 
this,  has  no  right  to  say  that  they  abandoned  a  lease  to  which  they 
could  have  no  right  but  by  such  a  dispensation  from  him.  To  the 
Lord  Ordinary  it  appears  that  no  formal  intimation  of  this  kind 
was  necessary,  since  the  creditors  began  by  abandoning;  and  the 
whole  conduct  of  both  parties  demonstrated  what  were  mutually 
their  wishes,  interests  and  intentions.  But  he  thinks  that  the 
communication  of  25th  September,  already  referred  to,  was  a  di- 
rect intimation.  2{//^,  The  defenders  say,  that,  by  insisting  on 
dealing  with  them,  during  the  year  of  their  compulsory  retention 
of  this  farm,  as  if  it  had  been  the  year  of  its  natural  or  conventional 
termination,  and  consequently  taking  benefit  to  himself,  and  put- 
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ting  disadvantages  on  them  which  would  nothav«  otherwise  arisen,  7  June  1836. 
the  landlord  (though  it  may  be  unintentionally)  has  actually  brought    ^^^V^^ 
all  its  obligations  to  a  close,  and  can  no  longer  claim  damages  for  Mrnsfieid 

the  alleged  violation  or  non-implement  of  these  obligations.     The       

Lord  Ordinary  has  a  strong  impression  that  this  ingenious  view         ^'^ 
can  scarcely  be  supported.     But  it  b  more  plausible  dian  the  pre- 
ceding ;  and  he  is  glad  that  he  can,  without  impropriety,  leave  the 
defenders  to  make  what  they  can  of  it  before  a  Jury. 

'  Another  more  subtle  notion  was  suggested,  derived  apparently 
from  the  analogy  of  certain  modern  doctrines  in  the  law  of  entail, 
viz.  that  as  the  landlord  had  stipulated  one  specific  remedy  for 
himself,  in  the  event  of  the  tenant's  bankruptcy,  so  he  must  con- 
fine himself  to  that,  and  is  not  entitled  to  betake  himself  to  any 
other.  If  the  Lord  Ordinary  is  right  in  thinking  that  he  could 
renounce  and  dispense  with  the  special  providon  introduced  by 
his  own  act,  it  will  not  be  easy  to  maintain  this  proposition. 

^  The  questions  which  he  has  decided  were  prejudiei^  questions 
of  pure  law,  as  to  the  construction  of  the  lease,  and  as  to  what 
was  or  was  not  res  judicata  by  the  former  interlocutors ;  and  as 
they  would  have  settled  the  whole  case,  if  decided  in  favour  of  the 
defenders,  it  seemed,  on  the  whole,  to  be  expedient  that  they  should 
be  separately  determined,  before  any  other  part  of  the  case  was 
gone  into.  The  subordinate  questions,  however,  which  have  been 
raised  upon  the  clause  about  bankruptcy,  are  all  involved  in  mat- 
ter of  fact,  and  may  possibly  be  farther  elucidated  by  evidence  to  be 
brought  forward  at  the  trial ;  at  all  events,  as  in  the  event  of  the 
defence  founded  on  that  clause  being  repelled  in  toto,  it  would 
plainly  be  necessary  to  go  to  a  Jury  with  the  question  of  damages, 
it  appeared  to  the  Lord  Ordinary  not  to  be  advisable,  (especially 
with  the  impression  he  has  as  to  the  probable  fate  of  what  remains 
of  that  defence,)  to  exhaust  that  branch  of  the  cause  also,  before 
sending  the  whole  merits  of  the  case,  which  depended  upon  facts, 
for  final  adjudication.  It  is  a  hard  case  undoubtedly  for  the  cre- 
ditors ;  and  it  is  partly  because  his  own  impression  is  against  them 
that  he  rather  wishes  to  give  them  the  benefit  of  another  judg- 
ment, when  the  whole  facts  are  certainly  established.' 

The  trustee  reclaimed. 

Buiherfurdf  in  support  of  the  note. — By  the  bankruptcy  there 
was  a  break  in  the  lease ;  and  the  landlord  himself  had  treated  it  as 
such,  by  saying  to  the  trustee.  You  are  not  entitled  to  leave  the  pos- 
session till  the  separation  of  crop  1830  from  the  lands, — meaning 
thereby,  that  he  was  legally  entitled  to  leave  it  at  that  term. 

Court — Are  you,  on  the  part  of  the  trustee,  satibfied  that  the 
tenant  was  liable  for  damage  and  deterioration  a^isiug  from  the  re- 
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7  Ju*el836.  moval  froDi  tbe  lands?  and  for  sums  expended  in  ereeting  houseff 
^*^V^^    under  Rennie's  lease,  for  which  the  new  tenant  may  bare  no  use  ? 

MansfieJ.       ^^^  ^^^  ^^J  '^^^  ®°  ^^^  change  of  cropping  which  may  have  ensued  ? 

JRutherfurd. — I  admit  the  relevancy  of  such  claims ;  but  object 
to  the  Court  sustaining  a  claim  of  damages  for  tbe  difiference  of  rent 
betwixt  what  was  payable  by  Rennie  and  that  payable  by  the  new 
tenant  till  1845. 

Lord  MeadowbanL — I  cannot  make  out  the  distinetion,  or  why 
one  claim  should  be  competent,  and  not  the  other. 

Lord  M^dwyn, — Nor  can  I  do  so. 

Tbe  other  Judges  concurred* 

RuUurfurd  then  proposed^  that  at  least  their  Lordships  ought  to 
recall  the  last  part  of  the  second  finding  of  the  Lord  Ordinary, 
viz.  the  words,  *  and  that  neither  his  acquiescence  in,  and  adoptioif 

*  of  these  jadgments,  nor  the  tenor  of  his  judicial  statements  in  the 
<  proceedings  which  led  to  them,  are  sufficient^  per  se,  to  prove  that 

*  he  had  made  such  election ;  and  still  less  that  the  creditors  were 
'  in  any  degree  induced  to  abandon  or  relinquish  the  lease  by  any" 
^  belief  or  opinion  that  he  had  so  elected.'  There  ought  to  be  no 
finding  upon  documentary  evidence,  when  it  is  not  sufficient.  The 
whole  question  ought  to  have  been  sent  to  the  Jury. 

Keay, — The  trustee  founded  on  these  documents  as  sufficient  la 
exclude  the  action. 

Court — There  is  nothing  precluded  by  these  words  in  the  find^' 
ing :  tbey  are  merely  to  the  effect  that  the  documents  are  not  tuf-^ 
fieient  per  se. 
Judgment.  Tlic  Coutt  unanimously  adhdred* 


Lord  Ordioary^  Jfffny,  Act.  Ktay^  Afaconockie,  Alt.  JRviherfitrd,  Whigh^ 

J,  f  A,  SmUhf  W.  S.  and  Thos.  JcAnstone,  S.  S.  C.  Agents.         F.  Clerk. 
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FRAME,  SON  AND  COMPANY 

offainsi 
JAMES  CAMPBELL. 

Agent  and  Client. — Reparation. — Stat.  4.  Gso.  IV.  c.  34. 
^■^Circumstances  in  which  a  provincial  writer  was  fawsd  liable  in 
relief  of  damoffee  and  expenses^  to  which  his  employers  had  been  sub^ 
jeetedy  in  consequence  of  illegal  and  incompetent  proceedings  instituted 
and  carried  on  in  their  namesy — the  said  iHegaUty  and  incompetency 
having  been  occasioned  by  the  negligence  or  want  of  professional  shtil 
of  the  agent  while  acting  under,  such  employment. 

Br  statute,  4.  Geo.  IV.  a  34,  entitled,  ^  An  act  to  enlarge  the  Nanrntire. 
powers  of  Justices  in  determining  complaints  between  masters  and 
servants,  and  between  masters,  apprentices,  artificers  and  others,' 

t  is  declared,  by  the  1st  section,  (the  rubric  of  which  is,  *  Masters, 
or  their  stewards  or  agent,  may  make  complaint  against  appren- 
tices,') <  That  it  shall  and  may  be  lawful,  not  only  fw  any  master 
or  mistress,  but  also  for  his  or  her  steward,  manager  or  agent,  to 
make  complaint,  upon  oath,  against  any  apprentice,  wiUiin  the 
meaning  of  the  said  before*recited  acts,  to  any  Justice  of  the  Peace 
of  the  county  or  place  where  such  apprentice  shall  be  employed, 
of  or  for  any  misdemeanour,  miscondact  or  ill  bebavioor  of  any' 
such  apprentice ;  or  if  such  apprentice  shall  have  absconded,  it 
shall  be  lawful  for  any  Justice  of  the  Peace  of  the  county  or  place 
where  sach  apprentice  shall  be  found,  ot  where  such  apprentice 
shall  have  been  employed,  and  any  such  Justice  is  hereby  em- 
powered, upon  complaint  thereof,  made  upon  oath,  by  such  mas- 
ter, mistress,  steward,  omnager  or  agent,  which  oath  the  said  Jus- 
tice is  hereby  empowered  to  administer,  to  issue  his  warrant  for  ap- 
prehending every  such  apprentice  :  And  farther,  that  it  shall  be 
lawful  for  any  such  Justice  to  hear  and  determine  the  same  com- 
plaint, and  to  punish  the  offender,  by  abating  the  whole  or  any  part 
of  his  Of  her  wages,  or  otherwise,  by  commitment  to  the  House 
of  Correction,  there  to  remaia  and  be  held  to  hard  labour  for  a 
reasonable  time,  not  exceeding  three  months.' 
And  by  the  dd  section  of  tbe  said  act,  (the  rubric  of  which  is, 

<  Justices  may  issue  warrants  to  apprehend  servants  in  husbandry, 
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*  artificers/  &c.)  it  is  declared,  *  That  if  any  servant  in  husbandry,  or 

<  any  artificer,  calico-printer,  handicraftsman,  miner,  collier,  keel- 

*  man,  pitman,  glassman,  potter,  labourer,  or  other  person,  shall 

*  contract  with  any  person  or  persons  whomsoever,  to  serve  him, 
'  her  or  ^them  for  any  time  or  times  whatsoever,  or  in  any  other 
'  manner,  and  shall  not  enter  into  or  commence  his  or  her  service 

*  according  toliis  or  her  contract,  (such  contract  being  in  writing, 
'  and  signed  by  the  contracting  parties,)  or  having  entered  into  such 

*  service  shall  absent. himself  or  herself  from  his  or  her  service  be- 

*  fore  the  term  of  his  or  her  contract,  whether  such  contract  shall 
\  be  in  writing  or  not  in  writing,  shall  be  completed,  or  neglect  to 
^  fulfil  the  same,  or  be  guilty  of  any  other  misconduct  or  misde- 

<  meanour  in  the  execution  thereof,  or  otherwise  respecting  the  same, 

*  then,  and  in  every  such  case,  it  shall  and  may  be  lawful  for  any 

*  Justice  of  the  Peace  of  the  county  or  place  where  such  servant  in 
'  husbandry,  artificer,  calico-printer,  handicraftsman,  miner,  collier, 

<  keelman,  pitman,  glassman,  potter,  labourer,  or  other  person,  shall 

*  have  so  contracted,  or  be  employed,  or  be  found,  and  such  Justice 

*  is  hereby  authorised  and  empowered,  upon  complaint  thereof, 
^  made  upon  oath  to  him  by  the  person  or  persons,  or  any  of  there, 
'  with  whom  such  servant  in  husbandry,  artificer,  calico-printer, 

<  handicraftsman,  miner,  collier,  keelman,  pitman,  glassman,  potter, 

*  labourer,  or  other  person,  shall  have  so  contracted,  or  by  his,  her 
*■  or  their  steward,  manager,  or  agent,  which  oath  such  Justice  is 
^'  hereby  empowered  to  administer,  to  issue  his  warrant  for  the  ap- 

*  prehending  every  such  servant  in  husbandry,  artificer,  calico*prin- 
^  ter,  handicraftsman,  miner,  collier,  keelman,  pitman,  glassman, 
^,  potter,  labourer,  or  other  person,  and  to  examine  into  the  nature 

*  of  the  complaint ;  and  if  it  shall  appear  to  such  Justice  that  any 
^  such  servant  in  husbandry,  artificer,  calico-printer,  handicrafts- 

<  man,  miner,  collier,  keelman,  pitman,  glassman,  potter,  labourer,' 
<•  or  other  person,  shall  have  fulfilled  such  contract,  or  hath  been' 
^•guilty  of  any  other  misconduct  or  misdemeanour  as  aforesaid,  it 
<.«hall  and  may  be  lawful  for  such  Justice  to  jcommit  every  such^ 
^.person  to  the  House  of  Correction,  there  to  remain  and  be  held 
<.to  hard  labour  for  a  reasonable  time,  not  exceeding  three  months, 

<  and  to  abate  a  proportionable  part  of  his  or  her  wages,  for  and 
<•  during  such  period  as  he  or  she  shall  be  so  confined  in  the  House 
f  of  Correction,  or  in  lieu  thereof  to  punish  the  ofiFender  by  abat- 
^  ing  the  whole  or  any  part  of  his  or  her  wages,  or  to  discharge 

<  such  servant  in  husbandry,  artificer,  calico-printer,  handicraftsman, 

<  miner,  collier,  keelman,  pitman,  glassman,  potter,  labourer,  or 

*  other  person,  from  his  or  her  contract,  service  or  employment. 
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*  which  discharge  shall  be  given  under  the  hand  and  seal  of  sach  9  June  1836; 

•  Justice  gratis.'  ^^^V^^ . 

The  defender  was  employed  by  the  pursuers  to  prepare  petitions  ond"co.  r" 
to  the  Justices  of  the  Peace  for  Renfrewshire,  at  their  instance,  Campbell. 
against  two  apprentices  of  the  names  of  Hunter  and  Gilmour,  be*  Nj[JJj[7ve.  ' 
longing  to  their  manufactory,  for  having  deserted  their  work,  and 
other  misconduct ;  and  the  defender  having  accepted  the  employ- 
ment, did  prepare  the  petitions,  founded  on  and  proceeding  exclu'- 
sively  upon  the  dd  section  of  the  above  act.  The  same  were  pre- 
sented to  the  Justices,  and  warrants  granted  thereon  ;  on  which 
Hunter  and  Gilmour  were  brought  up  for  examination ;  and  after 
certain  procedure  and  proof  before  the  Justices,  these  parties  were 
convicted,  and  committed  to  the  House  of  Correction.  They  pre- 
sented bills  of  suspension  and  liberation  to  the  Court  of  Justiciary, 
contending  that  their  imprisonment  was  illegal,  and  more  especially 
80  on  the  ground,  that  the  section  of  the  statute  libelled  on  had  no 
application  to  the  case.  Their  Lordships,  on  considering  the  bill  of 
suspension  and  liberation  for  Hunter,  with  answers,  upon  the  23cl 
'November  1833,  pronounced  an  interlocutor  quashing  the  convic- 
tion, and  ordering  the  suspender  to  be  liberated,  and  finding  him 
entitled  to  expenses.  Gilmonr's  suspension  was  disposed  of  in  the 
same  manner. 

Thereafter  separate  actibns  of  damages  were  raised  by  Hunter 
and  Gilmour  against  the  pursuers,  on  account  of  the  proceedings  at 
Uieir  instance ;  which  actions  of  damages  were  daly  intimated  by  the 
|)ursuers,  Frame,  Son  and  Company,  to  the  defender,  Mr  Campbell* 
The  pursuers,  after  an  arrangement  with  the  defender,  agreed  tb 
pay  to  each  of  the  parties  L.25  in  name  of  damages,  and  also  to 
pay  L.55,  17s.,  the  taxed  expenses  in  Hunter's  case,  and  L.30, 
4s.  9d.,  the  taxed  expenses  in  Gilmour's.  These  payments  were 
made   in   consequence  of  an  agreement  by  the  parties,   that  it  ! 

'should  be  without  prejudice  to  the  present  action  of  relief,  and 
the  defender's  defences  thereto,  or  to  the  rights  and  pleas  of  the 
parties;  all  which  should  remain  as  entire  as  if  no  such  payment 
liad  been  made  and  agreed  to,  and  as  if  the  said  sums  had  been  « 

found  due  by  the  verdict  of  a  Jury  or  a  final  judgment.  The  pur- 
suers, at  the  same  time  that  the  petition  against  Hunter  was  prepared 
by  the  defender,  employed  Messrs  Hart  and  Hodge,  writers  in 
Paisley,  to  prepare  petitions  against  two  other  apprentices,  Hous- 
ton and  Crookshanks ;  and  these  petitions  were  prepared  in  similar 
terms,  and  libelled  on  the  same  section  of  the  statute  with  the  pe- 
titions against  Hunter  and  Gilmour.  Mr  Rankine,  who  was  the 
pursuers'  ordinary  law  agent  in  Glasgow,  was  employed  by  the 
pursuers  to  precognosce  certain  witnesses  in  the  cases  of  Hunter 
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9  June  1836.  and  Gilmour,  and  was  present  at  several  of  the  diets  of  procedare ; 
but  Rankine's  attention  was  not  called  to  the  terms  of  the  petidons. 
No  objection  to  the  petition  against  Hunter^  as  founded  on  an  erro- 
neous section  of  the  statute,  was  stated  by  any  of  the  agents  who 
attended  on  behalf  of  the  parties.  The  petition  against  Hunter 
was  prepared,  and  the  proceedings  thereon  commenced  in  Angost 
1833;  and,  in  the  same  mouthy  Hunter  was  convicted  and  impri^* 
soned.  The  similar  petition  against  Gilmour  was  prepared  and 
presented  by  the  defenders,  in  the  month  of  November  following ; 
and  in  the  course  of  the  proceedings  against  some  of  the  other  ap» 
prentices,  under  one  of  the  petitions  framed  by  Hart  and  Hodge, 
in  terms  similar  to  those  prepared  by  the  defender,  and  founded  ob 
the  same  clause  of  the  act^  the  objection  being  takeo^  that  an  error 
neous  clause  of  the  statute  had  been  founded  on,  and  that  the  oom« 
plaint  ought  to  have  been  laid  upon  the  first  section,  Alexander 
Campbell,  Esq.  Sheriff-substitute  of  Renfrewshire)  acting  as  a  Jus- 
tice of  the  Peace,  delivered  to  the  clerk  of  peace  this  opinion :  <  I 

<  am  clearly  of  opinion  the  whole  objections  ought  to  be  repelled. 
'  As  to  the  second  objection,  (the  one  relative  to  the  section  of  the 

<  statute,)  I  should  not  be  disposed  to  sustain  it  at  any  rate,  consi*- 

<  dering  that  the  provisions  of  the  third  section  are  of  geneiai  ap^ 

<  plication  ;  but  any  doubt  on  that  score  seems  removed  by  the  sub- 

<  sequent  statute,  10.  Geo.  IV.  c.  52,  which  has  the  effect  of  ma- 

<  king  *  all '  the  provisions  of  the  act  founded  on  applicable  to  ap» 
'  prentices.'  In  this  opinion  the  Justice  and  his  assessor  concur^ 
red,  the  objections  were  repelled,  and  Crookshanks  being  convict- 
ed, he  was  sentenced  to  be  imprisoned  for  one  month. 


Defenders* 

Fleas. 


The  nature  of  the  defence  to  this  action  will  appear  from  the 
following  pleas : 

Pleaded  for'the  defenders — L  On  the  supposition  that  the  defend- 
er, who  was  consulted  by  the  pursuers  and  employed  by  them^  had 
committed  an  error  in  founding  on  the  third  section  of  the  statute^ 
this  resolves  merely  into  an  erroneous  opinion  as  to  the  law  of  the 
case ;  and  such  an  error  is  not  relevant  to  infer  any  responsibility 
against  him,  either  to  the  effect  of  paying  damages,  or  relieving  the 
pursuers  from  the  action  which  has  been  instituted  against  them ; 
Grant  t;.  M^Leay,  1st  Jan.  1791 ;  Mather  v.  Mathie,  4th  March 
1828 ;  Megget,  2d  Feb.  1827.  2.  At  all  events,  and  on  tiie  same 
suppositiop,  as  the  error  was  not  of  a  nature  implying  gross  negli- 
gence, or  gross  want  of  skill,  but  on  the  contrary  was  one  participa- 
ted in  both  by  the  Judge,  his  assessor,  the  Sheriff  of  the  coontyt 
and  by  all  the  other  parties,  it  is  not  relevant  to  infer  liability 
against  the  defender ;  McLean  v.  Grant*  13th  Nov.  1805.   3.  The 
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judgment  of  the  Court  of  Justiciary  is  res  inter  alios  as  to  the  de-  9  Jon*  issa 
fender^  and  cannot  affect  him. 

Fmne,  Son 
and  Co.  t% 

A  record  having  been  made,  and  thereafter  a  special  case  pre-  Campbell. 
pared  by  the  parties,  in  which  the  foregoing  facts  were  admitted, 
the  Lord  Ordinary  pronounced  the  following  interlocutor  and  note : 

*  27 Ih  February  1836. — The  Lord  Ordinary  having  resumed  Lord  Ordi- 
consideration  of  the  debate,  with  the  closed  record,  special  case  \^ilr, 
mutually  agreed  upon  by  the  parties,  and  whole  process,  finds, 
that  the  defender  is  bound  to  relieve  the  pursuers  of  the  damages 
and  expenses  to  which  they  have  been,  or  may  be  subjected,  m 
consequence  of  the  illegal  and  incompetent  proceedings  which  he 
instituted  and  carried  on  in  their  names,  against  the  apprentices 
named  in  the  libel  s  the  illegality  and  incompetency  of  the  said 
proceedings  having  been  wholly  occasioned  by  the  negligence  or 
want  of  professional  skill  of  the  said  defender,  while  acting  in  the 
employment  of  the  pursuers ;  and  repels  the  defences,  and  de- 
cerns accordingly :  But  before  answer  as  to  the  specific  sum  for 
which  decreet  for  execution  should  pass  against  the  said  defender, 
appoints  the  cause  to  be  enrolled,  that  parties  may  be  further 
heard.' 

Noie* — <  It  is  certainly  with  regret,  and  pot  without  some  hesi-  Note. 
tation,  that  the  Lord  Ordinary  gives  this  judgment.  Where 
there  is  no  suspicion  of  fraud,  or  reckless  disregard  of  the  client's 
interest,  cases  of  this  kind  are  always  distressing ;  but  on  attend- 
ing to  the  whole  cir^^umstances,  he  has  not  found  it  possible  to 
coipe  to  any  otb^r  conclusion. 

*  In  the  first  place,  be  mu^t  say,  that  he  thinks  the  blunder,  in 
libelling  on  the  third  section  of  the  statute,  instead  of  the^r^,  was 
a  very  palpable  and  gross  blunder.  The  one  section  dealt  profes- 
sedly with  apprentice^j  and  with  them  only ;  the  other  whh  tervanis, 
and  other  persons  hired  or  engaged  to  work  on  special  contracts ; 
i^d  being  almost  identical  with  the  former  in  the  substance  of  its 
enactmentSy  could  not  be  supposed  aUo  to  relate  to  apprentices^ 
without  imputing  to  the  Legislature  the  most  absurd  and  prepos- 
terous repetition.  But  the  whole  style  and  substance  of  the  two 
sections  point  out  the  distinction  in  the  clearest  and  plainest 
manner.  The  section  about  apprentices  gives  its  remedies  to  the 
masien  or  mUtresms  of  such  apprentices,  and  uses  this,  and  no 
other  phraseology  throughout.  But  the  section  about  servants 
and  persons  employed  to  work  never  once  uses  these  expressions, 
and  gives  t^  remedies  only  to  *  ih^  person  or  persons  with  whom 

<  smh  servanif  Sfc.  may  have  corUractedf*  &c. ;  and  in  the  fourth  sec- 
tion, which  contains  regulations  common  to  both  classes,  the  dis- 
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tinction  is  still  most  anxiously  and  carefully  preserved,  that  sec- 
tion setting  forth,  that  as  such  masters^  mistresses  or  employers^ 
may  sometimes  reside  at  a  distance,  by  which  the  said  apprentices 
or  servants^  artificers,  &c.  may  be  put  to  inconvenience  in  recover- 
ing their  wages,  certain  facilities  should  be  provided,  &c.  But 
the  very  substance  of  the  third  section  might  have  shewn  any  at- 
tentive (even  though  unprofessional)  reader,  that  it  could  not  re- 
late to  apprentices,  since  it  speaks  exclusively  of  persons  whose 
only  contract  with  their  employers  is  a  contract  to  work  for  hire, 
and  who  are  contemplated  as  persons  sui  juris,  and  completely 
capable  of  binding  themselves  by  such  a  contract  Now,  the  con- 
tract with  an  apprentice,  though  it  may  include  a  contract  to  work 
for  hire,  is  primarily  a  contract  to  teach  and  to  learn  a  certain  trade 
or  handicraft ;  and,  being  generally  entered  into  with  persons  un- 
der age,  is  almost  invariably  concluded,  not  only  with  them,  but 
with  their  parents  or  other  guardians,  expressly  taking  burden  Jar 
them,  as  is  the  case  with  the  indentures  referred  to,  and  produced 
with  the  original  petitions  by  the  defender ;  and  yet  libelling  only 
on  the  third  section  relating  to  independent  contractors,  not  with 
a  master  or  mistress,  but  with  an  employer  for  him. 

*  In  these  circumstances,  it  is  quite  idle  in  the  defender  to  say, 
that  the  first  section  related  only  to  apprentices  of  a  particular 
description,  and  that  he^  conceiving  that  the  third  was  intended  to 
reach  all  descriptions,  was  therefore  induced  to  select  it,  as  the 
safest  for  his  purpose.  In  the^rs^  place,  it  is  manifest,  that  the 
apprentices  excluded  from  the  operation  of  the^rst  section  were 
not  intended  to  be  affected  by  the  statute  at  all,  as  belonging,  like 
apprentices  to  surgeons,  attorneys,  &c.  to  a  higher  class  of  per- 
sons, for  whose  misconduct  it  was  not  thought  necessary  to  pro- 
vide such  summary  remedies.  But,  second,  whoever  might  be 
without  the  provisions  of  the  first  section,  the  defender  could  not 
possibly  doubt  that  the  persons  he  was  to  prosecute  were  within 
it  It  extended,  in  express  terms,  to  all  who  had  not  paid  an  ap- 
prentice-fee of  L.25  or  upwards.  But,^st,  it  is  matter  of  noto- 
riety to  every  one  in  Paisley,  that  no  such  fee  was  ever  paid  in 
the  trade  of  calico-printing ;  and,  second,  the  defender  had  the  tn- 
dentures  before  him,  which  shewed  there  was  no  such  fee. 

<  But  strong  as  this  gp*ound  is,  the  Lord  Ordinary  would  have 
had  great  diflScuIty  in  subjecting  the  defender  on  it  alone,  consi- 
dering the  apparent  novelty  of  the  proceeding,  the  acquiescence 
not  only  of  the  Justices,  but  of  the  legal  advisers  of  the  appren- 
tices, and,  above  all,  the  deliberate  opinion  of  the  respectable 
Sheriff-substitute,  (given,  no  doubt,  after  the  defender  was  commit- 
ted to  the  course  he  had  taken,)  in  favour  of  all  that  had  been  done. 
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^  The  sanction  of  still'  higher  dpinions  proved  insufficient,  indeed,  9  June  1836. 

*  to  protect  a  law-agent  from  the  consequences  of  professional  error,  J^^^^^ 

*  in  the  cases  of  Mathie,  17  th  May  1826,  and  Stevenson,  6th  July  and  Co.  v. 

*  1827.     But  still  the  Lord  Ordinary  could  not  have  perfectly  sa-  c«npbeU. 
'  tisfied  himself  with  a  judgment  resting  merely  on  his  own  con-       Kote. 

*  viction,  that  a  great,  and,  in  his  view,  an  inconceivable  blun- 

<  der  had  been  committed.     He  thinks  it  right  to  state,  therefore, 
c  that  he  has  proceeded  chiefly  on  a  different  view,  a  view  very 

*  nearly  correspbnding  with  that  on  which  Lord  Lyndhurst  appears  - 

*  to  have  placed  his  judgment,  in  affirming  the  interlocutor  of  this^ 

*  Court  in  the  case  of  Stevenson,  already  referred  to.     He  there 

*  said,  that  if  the  agent  had  been  necessarily  constrained  to  grapple 

<  with  a  nice  and  difficult  point  of  law  or  practice,  he  might  not  have 

*  been  answerable  for  the  consequences ;  but  that  the  case  was  very 

<  different,  when  it  appeared  that  he  had  a  safe  and  plain  course 

<  before  him,  which  he  chose  to  desert,  in  order  to  embark  on  a 

<  doubtful  one;  and  that,  if  he  needlessly  raised  a  nice  question, 
^  when  he  might  have  avoided  it,  he  must  answer  the  consequence 

*  of  resolving  it  wrong.  Now,  in  this  case,  if  the  defender  really  was 

<  at  a  loss  which  of  the  two  sections  to  proceed  on,  was  it  not  open 

<  to  him  to  proceed  upon  both  9  If  he  actually  believed  that  appren- 
^  tices  (though  not  once  mentioned)  were,  or  might  be  included  in 

<  the  third  section,  and  that  it  was  only  a  repetition,  in  more  com- 

<  prehensive  terms,  of  theirs/,  why  not  make  sure  of  reaching  the 
^  parties  accused,  by  referring  to  both  corgunctly^  as  merely  explica- 
^  tory  and  supplementary  of  each  other  ?  Or,  if  he  was  aware  that 
^  both  could  not  be  intended  for  the  same  classes  of  persons,  and 

*  was  doubtful  under  which  his  parties  were  included,  what  was  to 

*  hinder  him  from  founding  upon  both  edtemativelyf  and  seeking  a 

*  conviction  upon  the  same  state  of  iacts  against  them,  as  certainly 

<  comprehended  under  the  one  or  the  other  description  ?    There  i^ 

*  no  doubt,  it  is  humbly  conceived,  that  a  libel  in  either  of  these 

<  forms  would  have  been  perfectly  relevant,  and  a  conviction  ob- 

*  tained,  under  either,  liable  to  no  objection.     If  the  last  or  alter-^ 

<  native  form  was  adopted,  it  would  probably  have  been  necessary 
^  for  the  Court  to  decide  under  which  section  the  parties  were  to 

<  be  held  as  arraigned ;  and  if  they,  with  both  before  them,  should 

<  have  fallen  into  the  alleged  error  of  the  defender,  (which  it  is  not? 

*  easy  to  imagine,)  it  is  no  doubt  possible  that  the  consequences 
^  might  have  been  the  same  to  the  pursuers.     But  the  defender 

<  would,  at  all  events,  have  been  saved  from  responsibility,  and  been 

*  entitled  to  say,  what  he  cannot  now  say,  that  in  a  matter  of  sup-> 
^  posed  difficulty,  he  had  run  upon  no  needless  risks,  but  followed 

'  a  course  perfectly  unexceptionable,  and  safe  for  all  parties.    Nay,  ^ 
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if  this  very  plain  itatate  bad  appeared  to  bim  absolutely  inettrkable 
and  obscure  in  all  its  sections,  tbere  was  stiil  a  plain  and  a  safe 
way  by  which  be  might  have  escaped  all  possible  embarrassment, 
it  is  settled  by  the  special  case,  that  be  had  no  Bistraetioiis  t» 
proceed  upon  that  statute  at  alL  His  enployiBefit  mm  quita  ge* 
neral,  *  to  prepare  pettti«ns  So  the  Justioet  againt  eertsin  appren* 
<  dees  who  had  deserted  dieir  work,  and  otherwise  misconducted 
*  the'mselves.'  Now,  by  the  original  acts  of  1617  and  1661,  as 
interpreted  by  immemorial  usage^  the  Justices  had  nndoubted 
power  of  enforcing  all  such  contracts  without  the  aid  of  any  recent 
enactment ;  and  the  defender  might  hare  discharged  himself  of 
the  task  he  had  undertaken,  without  referring  to  the  4th  of. 
Geo.  IV.  at  all.  In  this  view,  it  appears  to  the  Lord  Ordinary 
that  he  stands  very  much  in  the  situation  of  Stevenson  in  the  ques- 
tion with  Rowand  ;  and  that,  even  supposing  that  tbere  could  have 
been  any  material  difficulty  in  fixing  upon  the  proper  section,  it 
was  a  difficulty  which  the  defender  created  by  his  own  act,  and 
met  consequently  at  his  own  perils  there  being  a  plun  and  safe 
eoorse  open  to  him,  by  which,  without  injury  to  any  one,  all  peril 
might  have  been  avoided.  No  man  of  common  jodg^ent^  pro- 
fessional or  unprofessional,  can  be  listened  to,  who  would  say  that, 
after  reading  the  statute,  he  thought  there  was  no  sort  of  risk  or 
difficulty  in  entirely  passing  over  or  neglecting  the  first  section  ; 
or,  if  there  was  a  plain  or  palpable  difficulty^  the  defender  mn^t 
be  answerable  for  the  consequences  of  not  taking  a  plain  way  to 
avoid  it.' 


Lord  Ordi. 
nary*8  Inter- 
locutor. 


Thereafter,  10th  March  1836,  *  The  Lord  Ordinary  having 
heard  parties'  procurators,  in  terms  of  the  appointment  in  his  in^ 
terlocutor  of  27th  February  1836,  decerns  against  the  defenders, 
Isf,  For  the  sum  of  L.S5  sterling,  being  the  damages,  and  L.55, 
17s.,  being  the  expenses  found  due,  and  paid  by  the  pursuers  to 
Archibald  Hunter,  in  the  principal  action  of  damages  at  his  in<« 
stance  against  them,  with  the  legal  interest  on  these  sums  from  the 
18th  October  1834,  when  the  same  were  paid  by  the  pursuers,  till 
payment ;  and,  t2cf,  For  the  sum  of  L.25  sterling,  being  the  da-» 
mages,  and  L.dO ;  4 : 9,  being  the  expenses  found  due,  and  paid  by 
the  pursuers  to  Robert  Oilmonr,  in  the  principal  action  of  damages 
at  his  instance  against  them,  with  the  legal  interest  on  these  sums 
from  the  foresaid  date,  when  the  same  were  paid  by  the  pursuers, 
till  payment :  Farther,  finds  the  defender  liable  in  the  expenses 
incurred  by  the  pursuers  to  their  agents  in  defending  the  foresaid 
actions  at  the  instance  of  the  said  Archibald  Hunter  and  Robert 
Gilmour ;  appoints  an  account  thereof  to  be  given  in  ;  but,  before 
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'anstir^,  remits  tbe  Mune,  when  lodged,  to  the  Auditor  to  tsa,  both  9  June  lfis& 
*  as  between  ag^t  and  diant  and  party  and  party,  and  to  report    ^^^v^^ 

<  the  amounts  in  each  riew ;  reserving  the  pursuers'  claim  against  and  Co.  v. 

<  the  defender  for  the  ejcpenses  on  both  sides  in  the  proeeedings  Campbell. 

^  before  the  Court  of  Justiciary  and  the  Justices  of  the  Peace,  be-  Lo^T^rdi- 

<  tveen  the  pureuers  and  the  said  ArchihaM  Hunter  and  Robert  vary's  inter. 

<  GilmouT,  menttoned  in  the  record  and  special  case,  and  the  de-  ^"^'^- 

<  fender's  objections  and  defences  against  such  claims :  Finds  the 

<  pursuers  entitled  totheir  expenses  in  the  present  cctfijoined  ac* 

<  tions  of  telief.' 

The  defender  reelaitned. 

D.  McNeill  and  P.  Bbbertson. — The  defender  did  not  maintain  Delender^s 
that  a  wrong  section  of  the  act  had  not  been  founded  on ;  bnt  that,  ^^^^ 
looking  to  the  third  section,  which  was  libelled  on,  the  error  was 
not  so  gross  as  to  infer  damages.  The  act  libelled  on  was  an 
atoendment  of  the  20*  Oeo.  II.  c.  19,  in  which  both  classes  of  ai^ 
fenders  were  mentioned  indiscriminately.  The  cases  relied  on  by 
the  pursuers  all  proceed  upon  the  sopposidon  of  the  agent  departing 
from  the  usual  beaten  track.  See  Lyndhurst,  (C.)  in  Sterenson 
v.  Rowan,  4.  fT.  Sf  S.  182,  where  the  liability  resulted  IGrem  a  de* 
parture  from  the  established  and  beaten  course*  There  could  be 
no  beaten  path  as  to  this  new  act.  The  case  of  Gnmt  arose  out  of 
an  error  in  doing  diligence ;  Stevenson's  from  a  plain  departure  from 
the  ordinary  mode  of  completing  a  title ;  Megget's  case  related  to 
ordinary  rules  of  professional  practice.  In  Godefroy,  in  tbe  Com- 
mon Pleas,  in  1830,  6.  Binffh.  467-8,  Tyndal  (C.  J.)  stated,  that, 
in  *  points  of  new  occurrence,  or  of  nice  or  doubtful  construction,' 
an  agent  might  be  exempted  from  liability. 

Dean  of  Faculty. — I  do  not  feel  it  incumbent  on  me  to  support  Punuen* 
all  the  views  expressed  by  the  Lord  Ordinary;  but  the  result  of  ^^■• 
the  interlocutor  is  justified  by  the  want  of  the  usual  professional 
caution  and  ordinary  skill.  Tbis  was  an  action  for  relief  of  expenses, 
in  which  the  pursuers  had  been  subjected,  on  account  of  an  agent  not 
having  rightly  gone  about  a  professional  duty  which  he  had  under- 
taken to  perform,  and  which,  it  was  to  be  presumed,  he  was  compe- 
tent to  have  performed  in  such  a  way  that  his  employer  should  not 
be  held  liable  in  payment  of  expenses,  through  the  illegality  of 
tbe  procedure  adopted. 

Lord  Justice-Clerk. — This  may  be  a  hard  case,  but  I  cannot  find  Opinion  of 
principles  to  warrant  roe  in  departing  from  the  result  of  the  Lord  ^*~'^" 
Ordinary's  finding.   It  is  not  necessary  for  me  to  adopt  the  grounds 
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9  Junel83B.   stated  ia  the  note  of  the  Lord  Ordinary.     I  go  on  this,  that  al- 
tliough  there  has  been  no  similar  case  under  this  statute,  yet  the 
same  principle  applies  to  all  such  cases,  yiz.  that  a  practitioner 
in  an  inferior  court  is  bound  to  warrant  that  ordinary  degree  of 
skill  which  is  necessary  to  protect  the  interests  of  his  employer. 
This  an  employer  may  rely  on  obtaining,  although  be  may  not 
look  for  unerring  wisdom.     Here  the  employment  was  accepted 
by  the  defender;  and  as  to  the  course  incumbent  upon  him,  it- 
is  not  necessary  that  the- Court  should  point  out  what  he  ought 
to  have  done.     He  was  authorised  to  submit  complaints  against 
these  apprentices,  and  undertakes,  without  stating  any  difficulty 
about  his  competency  for  the  duty,  to  do  what  was  required.    The 
employer  was  surely  entitled  to  expect  that  this  professional  party, 
undertaking  the  duty,  was  possessed  of  knowledge,  sufficient  to 
enable  him  to  understand  the  right  clause  from  tlie  wrong  one. 
There  is  an  anxious  provision  in  regard  to  apprentices  in  the  first 
section  of  the  act;  yet  the  agent  passes  over  it,  and  goes  to  the 
third  section,  on  which  he  libels,  though  it  relates  to  a  different 
class  of  persons,  and  no  mention  is  therein  made  of  apprentices. 
A  judgment  was  given  by  the  Justices,  jEind  the  party  compUined  of 
was  incarcerated.     But  on  a  suspension  being  brought,  the  Justi- 
ciary Court,  without  hesitation,  found  that  the  third  section  was 
inapplicable,  and  found  the  whole  procedure  null.    The  employers 
had  to  pay  expenses  and*  damages  for  these  improper  proceedings. 
Then  comes  this  action  of  relief  against  the  party  who  brought  all 
this  loss  upon  others.     I  look  on  this  as  a  case  where  the  pur- 
suers were  held  liable  on  account  of  the  proceedings  erroneously 
adopted  by  the  defender,  the  commission  of  a  gross  blunder,  in  short, 
which  is  admitted.     With  every  respect  for  Mr  Sheriff  Campbell's, 
opinion,  I  scarcely  think  it  was  his  province  to  give  it ;  but  that 
Opinion  does  not  alter  the  case,  for  it  was  wrong.     I  can  have  no 
difficulty  then  in  holding,  that  a  professional  man  is  bound  to  afford 
competent  knowledge ;  and  as  there  was  here  a  gross  blunder,  the 
party  is  bound  to  answer  for  it.     I  have  no  objection  to  the  words 
in  the  judgment  of  the  Common  Pleas  in  Godefroy ;  fc^r  here  the 
agent  acted  rashly  and  precipitately.    It  was  not  a  case  where  nice 
construction  nor  much  light  was  necessary.    All  the  requisite  light 
might  be  got  from  reading  the  act     He  would  have  been  safe  in 
libelling  on  the  act  generally,  and  he  might  afterwards,  if  neces- 
sary, have  condescended  on  the  particular  section.    But  in  what  ha 
did,  I  cannot  hesitate  in  holding  that  he  was  wrong.     I  adopt 
the  words  of  Lord  Lyndhurst  in  Stevenson  and  Rowan,  and  hold 
that  the  defender  departed  from  the  ordinary  beaten  track  of  pro- 
cedure. 
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tjord  Glenlee. — 1  am*  of  the  same  opinion.  ^  J"°«  *836. 

•     Lard  Meadawbank. — My  opinion  is  the  same.   Practitioners  have     ^-^v^^ 
a  monopoly  of  practice  in  these  Courts,  and  they  are  bound  to  pos-  ^„^  q^  „, 
•sess  a  degree  of  knowledge,  amoanting  to  a  warranty  that  the  Campbell. 
'lieges,  in  employing  them,  may  be  protected  against  the  consequences  opinion  of 
-of  ignorance  in  the  conduct  of  the  bosiness  intrusted  to  their  care.  Court. 
'The  monopoly  is  given  that  practitioners  may  obtain  indemnifica- 
tion for  the  expense  of  requisite  study  and  preparation  for  dischar- 
'  ging  adequately  their  professional  duties.     And  if  they  say  they 
'are  competent,  they  must  be  liable  for  the  consequences  of  advice 
given,  which  is  plainly  and  practically  erroneous,  and  which  may 
•prove  pernicious  to  their  clients.     Here,  when  the  party  undertook 
the  duty,  he  held  out  a  guarantee  that  his  employment  would  lead 
-to  no  hazard  or  danger.     If,  on  reading  the  act,  he  had  been  dif-^ 
ficulted,  he  might  have  said  so ;  but  nothing  of  the  kind  was  done. 
'  He  proceeded  periculo  that  the  advice  was  sound.     We  have  no- 
thing to  do  with  what  he  did  not  do,  but  with  what  he  did  do.    Now, 
here  there  was  extreme  negligence ;  for,  on  the  reading  of  the  act, 
no  one  holding  himself  out  to  be  a  practitioner  accustomed  to  the 
language  of  statutes,  and  versed  in  proceedings  connected  with  acts 
of  Parliament,  could  have  doubted.  Look  to  the  marginal  notes,  and 
read  the  two  sections.     I  must  hold  that  he  did  read  the  act,  and 
culpably  disregarded  it,  by  introducing  into  the  complaint  a  section 
.  that  ought  to  have  been  left  out.     I  do  not  think  that  putting  in 
both  sections  would  have  saved  him ;  for,  if  he  had  still  gone  upon 
'  the  wrong  section,  he  would  have  been  liable.     My  impression  is, 
there  was  culpable,  and  apparently,  one  would  be  apt  to  think,  wil- 
ful negligence. 

Lord  Medwyru — A  majority  of  the  Court  being  of  opinion  that 
the  interlocutor  ought  to  be  adhered  to,  it  is  unnecessary  for  me  to 
express -very  folly  my  views,  and  the  doubts  which  I  have  been  led 
to  entertain  in  regard  to  its  soundness.  The  Lord  Ordinary  con- 
fesses that  he  has  not  gone  upon  the  grounds  on  which  the  pur- 
suers mainly  relied,  and  the  pursuers  again  now  reject  some  of  the 
rationes  adopted  by  the  Lord  Ordinary.  It  is  admitted  that  the 
error  must  be  very  gross  and  palpable ;  and  if  I  concurred  with  the 
Lord  Ordinary  in  thinking  that  the  error  here  was  of  that  descrip- 
tion, I  would  be  for  holding  the  defender  liable.  But  I  do  not  see 
that  it  is  so.  I  think  this  case  is  to  be  considered  in  the  same  light 
as  that  relating  to  any  other  professional  blunder:  but  then  there 
must  be  crassa  negligentia  and  culpa  lata.  The  cases  referred  to, 
where  liability  attached,  were  cases  of  professional  neglect  in  the 
execution  of  diligence,  or  preparation  of  deeds  of  conveyance,  or 
the  like,  where  there  had  been  a  long-established,  well-understood 
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Frame,  Son 
and  Co.  v. 
Campbell, 

Opinion  of 
Court. 


9  June  1836.  practice,  different  from  that  observed  in  tlte  instances  complained 
of — a  messenger  departing  from  the  common  forms — a  party  ne- 
glecting to  get  an  assignation  to  a  debt,  or  the  neglecting  to  get  a 
base  right  confirmed,  where  there  is  a  usual,  well-established  pro- 
fessional mode  of  going  to  work,  are  all  plain  enough  cases  for  the 
application  of  the  rule.  But  here  I  cannot  discover  the  gross  ne- 
gligence. The  act  had  not  been  long  in  existence.  The  first  sec- 
tion only  applies  to  certain  classes  of  apprentices,  not  to  all  appren- 
tices :  it  refers  to  the  previous  statutes,  in  which  parish  apprentices 
are  the  parties  first  expressed,  and  mainly  contemplated.  The 
blunder  would  have  been  more  considerable  if  the  section  had  ap- 
plied to  every  class  of  apprentices;  but  it  did  not  apply  to  the  class 
complained  of  exclusively;  at  least  none  of  the  parties  Engaged  be* 
fore  the  Justices  discovered  that  the  wrong  section  had  been  ilMind- 
ed  on ;  nor  was  the  error  observed  by  the  Justices,  nor  by  their  clerk, 
as  assessor,  nor  by  the  Sheriff-substitute.  Though  it  is  more  clear 
now,  after  the  matter  has  been  discussed  in  the  Justiciary  Court,  it 
was  not  so  at  that  time  in  that  provincial  court,  where  it  is  not  heU 
that  there  is  copia  peritorum.  Is  every  blunder  committed  by  an 
agent  in  the  conduct  of  a  suit  to  entitie  the  employer  to  indemnifi- 
cation ?  I  cannot  recognise  any  distinction  betwixt  a  case  of  money 
lost  from  the  occurrence  of  a  professional  blunder,  and  the  paying 
of  damages  or  expenses  incurred  from  the  sanle  cause. 

His  Lordship  then  adverted  to  the  circumstances  in  the  case  of 
Grant,  and  also  of  Alison,  where  an  agent  had  adjudged  the  life- 
rent and  not  the  lands ;  and  that  was  not  held  to  be  suck  a  depar- 
ture from  the  usual  and  beaten  tract  as  to  inf^  liability.  His 
Lordship  added,  I  am  not  satisfied  that  there  was  in  this  instance 
such  a  plain  and  beaten  path  of  profe^ional  conduct  as  an  agent 
wishing  to  follow  it  could  not  mistake. 

Judgment.  The  Court  adhered^  and  found  additional  expenses. 


Lord  Ordinary,  Jeffrey .  Act.  Dmn  of  Foe,  {Hcfpt^)  Ivory,  Alt.  P.  Rabat- 

son,  M'NeiU,  Shaw,  G.  Moir.  Campbell  jr  M*DowaU,  S.  S.  C.  and  C.  F. 

Davidson,  W.  S.  Agents.         T.  Clerk. 

R. 
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SECOND  DIVISION. 
No.  CLIV.  9ih  June  1836. 

frame;  son  and  company 

nffobut 
MART  AND  HODGE. 

Agent  and  Client. — Repabation. — Stat.  4.  Geo,  IV.  c.  34. 

This  wm  aa  action  of  relief  against  prorioeial  writers,  for  a  profes- 
firional  mistake  similar  to  thatvei^rred  to  in  the  preceding  case, 
^Frame,  Sm  aod  Co.  v,  Campbell,)  any  slight  difference  betwixt 
the  two  cases  beiog  pointed  out  by  the  I^rd  Ordinary  in  the  note 
attached  to  the  Interlocutor,  by  which  his  Lordship  found  the  de- 
fenders  liaUe  in  relief, 

N^ie."^^  The  grounds  of  this  jtidgmeqt  are  substantially  the  same 

<  as  eaqdaiaed  in  a  note  to  an  interlocutor  of  this  date,  in  ibe  action 

*  by  the  same  parties  against  James  Campbell  The  only  xisfe»- 
^  reaoe  between  the  oases  i%  that  Campbell  says  he  deliberately  con- 

<  sidered  the  statutes,  and  came  to  the  concluuon  on  which  he  act- 
.<  ed,  after  using  all  possible  diligence  to  be  eight ;  while  the  pre- 

<  sent  defenders  say  they  did  not  deliberate  at  all ;  but,  hav^ 
<:  ing  been  employed  {^Ur  Campbeirs  petition  had  been,  received 
>  and  aclad  upon,  merely  followed  that  precedent,  and  judged  of 

*  its  propriety  by  its  success.  Of  the  two»  tbe  Lord  Ordinary  nb- 
^  tber  thinks  this  last  defence  the  worst.  Even  communis  error, 
^  and  a  long  course  of  local  irregularity,  has  been  found  to  afford 

<  AO  protection  to  one  qui  spexait  peritiam  artis.     But  here  thero 

<  had  been  nothing  like  a  oourse  of  practice,  or  any  series  of  pte*- 
«  cedents  which  had  received  the  tacit  sanction  of  the  proper  autho- 

*  rities.     The  defenders  were  in  no  way  bound  to  submit  their 

<  judgment  to  Campbell's,  and  had^  no  right  to  deprive  their  em« 

*  ployers  of  the  benefit  of  their  own- skill  and  sagacity,  by  leaning 

*  indolently  on  his  example.  If  tbe  blind  will  follow  the  blind^ 
« they  mast  both  lie  in  tbe  same  ditch,' 

The  defenders  reclaimed;  but,  on  tbe  grounds  stated  in  the  pre*  Judgment, 
vioos  case,  the  Cotirt  adberedj  with  additional  expenses. 

Lord  Ordiiwry  aiid  counsel  wine  m  In  last  case.  CampM  ff  iPDowaU,  S.  S*  C. 

and  A*  Nuirne^  Agenu.         T,  Cl«rk. 

R. 
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1<M&  JuM  183». 


NarratiTe. 


DAVID  SMITH 
against 
The   road  TRUSTEES  of  the  Cowal  District  of 

Argyleshire. 

Road.  —  Stat,  66.  Geo.  III.  c.  70. — Circumstances  in  tohich 
t/ie  furnisher  of  certain  plans  and  estimates  was  heU  to  have  no 
claim  for  the  expense  thereof  against  the  Mood  Trustees  of  Argyle- 
shire,  in  respect  that  his  employment  had  not  been  m  confommtf 
with  the  provisions  of  the  turnpike  act  of  that  county. 

The  Act  of  Parliament,  M.  Geo.  III.  cap.  70,  intituled,  *  An  Act 
for  making  and  maintaining  highways,  roads,  bridges  and  quays, 
and  for  regulating  ferries  in  the  shire  of  Argyle,'  divides  tbat  shire 

nto  districts,  conferring  certain  powers  on  the  trustees  of  the  said 

•districts,  under  various  restrictions,  of  whicli  the  following  is  one: 
Provided  always,  that  it  shall  not  be  lawful  for  the  trustees  of  any 
of  the  said  districts,  or  any  person  by  their  authority,  to  com- 
mence any  new  line  of  road,  or  any  alteration  of  an  old  line, 
under  the  authority  of  this  act,  without  the  approbation  of  a  ge- 
neral meeting  of  trustees ;  and  that  in  every  case  wherB  the  ex- 
pense shall  exceed  L.200,  plans  and  estimates,  verified  on  oatli, 
by  persons  properly  qualified,  shall  be  submitted  to  the  district 
and  general  meetings  of  trustees  before  an  order  shall  be  issued 
for  executing  the  same,  and  the  expense  of  which  plans  and  esti- 
mates shall  be  paid  from  the  district  funds.' 
At  a  meeting  of  the  Road  Trustees  of  the  Cowal  district,  of  the 

29th  March  1831,  <  Mr  John  Lamond  for  Monzie  and  Dunoon, 
moved,  that  a  sum  shall  be  appropriated  by  the  meeting,  out  of 
the  sum  applicable  to  the  general  line  of  road  within  the  district, 
for  making  a  new  line  of  road  from  Locbeck  to  Whistlefield.  The 
meeting  are  of  opinion,  that  they  have  no  power  to  apply  the  ge- 
neral fund,  or  any  part  thereof,  in  the  manner  proposed;  but 
they  resolve  to  apply  to  the  next  general  meeting  of  the  road 
trustees,  and  to  recommend  to  them  the  propriety  and  expediency 
of  the  proposed  road  being  made,  as  being  the  most  level  and 
easiest  line  between  the  Clyde  and  Inverary,  and  the  most  direct 
communication  from  Bute,  Dunoon  and  Kilmuir,  to  that  place.' 

Some  of  the  district  trustees,  considering  that  plans  and  estimates 
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were  necessary  for  carrying  the  resolution  of  the  meeting  into  effect,  10  Jom  18S6. 
bat  without  the  special  authority  of  the  meeting,  employed  the  pur«»    ^1^^^^ 
«„er  to  make  o«t  the  nece«ary  plan,  and  estimate^    At  a  genend  ^^^ 
meeting,  of  dOth  April  1881,  the  report  of  tiie  district  of  Cowal  was  of  tbe  Cowai 
presented ;  and  the  meeting  having  considered  that  part  of  the  re-  ^!^i^°(^ 

port  regarding  the  proposed  road,  with  the  plans  and  estimates  re-      

lative  thereto,  remitted  the  subject  to  a  committee,  with  power  to  ^*^^^*- 
inquire  into  the  utility  of  the  proposed  measure,  and  to  report  ge- 
nerally thereon  to  the  adjourned  meeting  in  October  next.    The 
report  which  was  made  out  by  this  committee  was  as  follows :  *  The 

*  committee  having  taken  into  consideration  the  plans,  estimates  and 
^  reports  this  day  laid  before  them  by  Mr  Campbell  at  Duncholgin, 
^  the  conveners  of  the  committee  are  of  opinion,  that  the  proposed 

*  road  will  be  of  great  benefit  to  the  county  at  large,  and  more  par- 
^  ticnlarly  to  the  district  of  Cowal,  and  recommended  to  the  gene- 
f  nl  meeting,  that  the  district  of  Cowal  should  have  the  power  of 
^  applying  to  the  making  of  the  said  road  any  funds  which  they 
^  may  be  entitled  to,  whether  district  or  general.'  At  a  general 
meeting,  held  the  3d  May  1882,  the  meeting  approved  of  this  re- 
port, but  declared,  <  that  notwithstanding  of  this  approval,  neither 
^  the  county  nor  the  district  of  Cowal  are  to  be  held  liable  for  the 
^  expense  of  the  plans  as  to  the  line  of  road,  ordered  to  be  prepared 
<  without  their  authority.'  In  consequence  of  some  disputes  arising 
amongst  the  trustees,  the  road  eventually  was  not  made  under  the 
direction  of  tbe  body  of  the  trustees,  but  was  carried  through  by 
private  individuals,  and  by  means  of  private  contributions.  The 
work,  however,  was  executed  on  the  above-mentioned  plans  and  es- 
timates furnished  by  the  pursuer. 

• 

In  these  circumstances  the  pursuer  raised  the  present  action, 
founding  on  the  clause  of  the  Act  of  Parliament  above  quoted,  and 
holding  the  whole  of  the  Cowal  district  of  trustees  liable  in  pay- 
ment of  the  plan  and  estimates,  not  only  as  trustees,  .but  as  indivi- 
duals, jointly  and  severally,  and  also  against  their  clerk,  pleading^  panuer*t 
1.  The  order  given  to  the  pursuer,  by  certain  individuals  of  the  dis-  P'®**- 
trict  trustees,  to  prepare  plans  and  estimates  relative  to  the  new 
line  of  road,  was  virtually,  and  in  effect,  the  order  of  the  whole  body 
of  those  trustees,  inasmuch  as  they  had,  at  their  previous  meeting 
4>f  the  29th  March  1881,  approved  of  the  proposed  new  line,  and 
resolved  to  recommend  it  to  the  general  meeting,  a  step  which,  ac- 
cording to  the  provisions  of  the  Act  of  Parliament,  it  would  not 
have  been  competent  for  them  to  take,  without  the  preparation  of 
«uch  plans  and  estimates.    2.  Even  if  it  could  be  held  that  the  act 
4>f  the  individual  trustees  was  not,  in  the  circumstances,  binding 
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District  of 
Argyleshire. 

Pursuer's 

Pleas. 


10  Jqm  1B96.  upon  the  whole  body,  they,  by  tbeir  silbseqdent  oendiiel,  reoogiuied 

^"^V^    and  substantially  homologated  the  order  wbieh  had  been  given  in 

Bold  Tm^s^^^'^  name,  and  for  their  behoof,  by  Mlowing  the  plans  and  estinialc^ 

ortbe  Cowai    wheu  Submitted  to  the  general  meeting  of  which  they  were  aK 

menbers,  to  be  used  in  connection  with  the  reselutiooi  imd  to  &m 

ike  subject  of  diseossion  there,  aud  in  the  eomnulftee^  without  tek* 

ing  any  objection  on  the  ground  that  they  had  been  prepared  with^ 

out  tbeir  authority.    8.  All  the  requisites  of  the  $6t  were  eemplial 

with;  And  the  plans  and  estimates. having  been  entertained  sad 

acted  npott  by  the  general  neetingf  in  eemieotieo  with  the  report  U 

^he  distriet  trustees,  the  funds  of  the  district,  were  clearly  rendereil 

liable,  in  t^ms  of  the  Act  of  Barliament,  for  payment  of  the  pur* 

suePs  account.    4.  The  general  meeting  had  np  power,  by  my  de* 

deration  of  theirs,  to  qualify  or  affect  the  ponmer's  right,  or  to  ftet 

the  district  trustees  from  a  liability  which  they  bad  never  incarred) 

and  so  fiiu*  as  the  declaration,  annexed  to  their  deUveranoe  of  the  9i<i 

May  1832,  proceeded  upon  the  allegation  of  the  plans  .being  uaaii^ 

thorised,  it  came  too  late,  after  they  had  remained  more  than  a  year 

nnder  condderatioa.    5.  That  the  road  was  ultimately  made  by  pri* 

vate  subscription,  and  not  by  the  district  trustees,  or  from  tlie  district 

funds,  is  quite  immaterial,  as  the  pursuer  would  have  been  entitled  ts 

payment  of  his  account  for  profiessieaal  labour,  though  Jiis  emplofera 

had  never  proceeded  with  the  work  at  all. .  6.  At  ail  events,  if  aay 

doubt  can  possibly  be  raised  as  to  the  liability  of  the  district  fundi 

there  can  be  none  as  to  the  liability  of  those  trustees  who  individa* 

ally  contracted  with  the  pursuer,  and  employed  him  in  the  sarvey; 

and  he  is  therefore  entitled  to  obtain  payment  from  these  parties  ef 

the  expense  of  his  plans  and  estimates,  of  which  they  have  siaes 

availed  themselves  in  completing  the  road  in  question. 


Defenders* 
Pleas. 


The  defenders  pkaded^^X.  Mr  Campbell  having  oeased  to  be 
clerk  before  the  summons  was  ezecutedt  should  not  have  been  called 
as  a  defender.  2.  The  action  being  laid  upon  the  Act  of  Parli» 
ment,  56.  Geo.  III.  c.  70,  it  is  incumbent  on  the  pursuer  to  ia«- 
struct  that  the  charges  pursued  for  have  been  incurred  under  that 
act,  and  in  conformity  with  its  provisions.  3.  The  pursuer  liavii^ 
averred  employment  by  the  trustees  as  such,  it  is  ineumbent  on  hiii 
to  instruct  that  employment  4.  The  enq[>loyBient  and  operatbas 
of  the  pursuer  not  having  been  by  authority  of  the  trustees  as  such^ 
or  under  the  Act  of  Parliament,  or  in  conformity  with  its  provisiem^ 
he  is  not  entitled  to  decree  against  the  trustees  as  such,  or  against 
their  clerk.  5.  The  conclusion  against  the  defeadeis,.  as  iadividttalsi 
is  not  warranted  by  the  narrative  of  the  sumasens,  but  on  the  esnr 
trary  is  inconsistent  therewith^  and  caBnot  be  maintained  under  this 
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Mtidn.    &  The  defiendeti  Mt  baring  emfSioifed  die  ptmaer,  are  lo  jum  1896. 
sot  individually  liable  for  the  aam  sued  for.    7.  The  pursuer  can-    ^^v^^ 
not  insist  against  the  defenders  on  grounds  of  action  not  libelled  j^^^  Tnitteei 
in  the  summons*  of  the  Cowai 

The  pursuer  subsequently  gave  in  a  minute  abandoning  the  con-  j^\g^^^ 
elusion  against  the  defenders  as  individaals,  and  restricting  hb  ac- 
count to  L.43 :  12 : 1 1,  but  reserving  all  defences  against  those  de- 
fenders who  did  not  appear. 

The  Lord  Ordinary  pronounced  the  following  interlocutor :  *  The 
Lord  Ordinary  having  heard  parties'  procurators  upon  the  closed 
record,  and  whole  process,  repels  the  defences,  and  decerns,  in 
terms  of  the  conclusions  of  the  libel,  against  the  whole  defeudeni, 
a6  road  trustees  of  the  Cowai  district  of  Argyleshire,  undec  the 
Act  of  Parliament  libelled,  and  their  clerk  ex  officio,  and  also 
against  those  defenders  who  have  not  lodged  defences  personally 
as  individuals ;  finds  expenses  due,  allows  an  account  thereof  to 
be  given  in,  and  remits  to  the  Auditor  to  tax  the  same  and  to  re- 
port.' 

The  trustees  reclainwiL 

Lord  Balgray. — I  coneeive  the  trustees,  being  in  the  execution  Opinion  of 
ef  a  publie  duty,  must  be  bound  in  terms  of  the  statute,  in  order  ^^^^^ 
to  be  bound  at  all.    But  I  find  here  that  die  act  has  not  l>een  com- 
plied with,  and  therefore  I  do  not  consider  these  defenders  liable  as 
trustees. 

■  Lord  Mackenzie^ — I  incline  to  the  same  opinion.  I  do  not  see 
how  the  pursuer  can  render  the  defenders  liable  as  trustees  for  the 
plans  ordered  by  private  individuals,  without  the  authority  of  the 
trustees  of  the  district.  The  trustees  of  the  district  have  no  power 
under  the  act  to  order  plana  at  the  expense  of  the  general  fund ;  that 
is,  to  subject  the  fund,  where  no  road  has  been  made.  The  roiid 
was'  made  at  private  expense.  The  plans  were  ordered  by  Mr 
Napier;  and  the  plans  he  ordered,  as  a  private  person,  were  no 
doubt  inspected  at  the  general  meeting,  and  a  remit  made  to  a 
eonnnittee ;  but  on  approving  of  the  r^ort,  the  general  meeting 
protested  against  being  liable  for  the  cost  If,  after  die  report  of  the 
eemaiittee,  the  road  had  been  executed,  there  might  have  been 
acme-ground  for  liolding  the  trustees  liable^  becaose  it  might  bate 
been  reasonably  argued  that  the  plans  had' served  their  purpose;  but 
this  was  not  the  case. 

Lord  Pmnefefi^— ^The  plans  may  serve  their  purpose  equally  well, 
where  they  sliew  that  the  road  should  not  be  constructed ;  but  1 
agree  in  thivking  the  expenses  cannot  come  off  the  general  fund« 
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10  June  1836.      The  Court  aUered  the  Lord  Ordinary's  interlocutor,  in  so  &r  as 
^"^V^     it  decerned  against'the  defenders  as  road  trustees,  but  gave  no  ex- 

^mith  r.  The  ^  »  8 

,   Road  Trustees  P^'^SeS, 

of  the  Cowal 

District  of        Lord  Ordinary,  FuBerUm.         Act.  Ruthafitrd,  Ivory,  Alt.  Dean  o/Fac.  (flope.) 

Argyleshire.  Bf^NetlL  Alexander  Douglas,  W.  S.  and  Afadachlan  J  Tvory,  W.  S.  AgenU. 

B.  Clerk. 

C.  R. 


SECOND  DIVISION. 


No,  CLVI. 


loth  June  18S6. 


DAVID  BLAIR  and  Mandatary 

againat 

THE  MAGISTRATES  AND  TOWN-COUNCIL  OF 

DUNBAR- 


Teinds. — Warrandice. — Circumstances  in  whidi  itwasfowidAal 
teinds  had  not  been  duly  dinned  with  the  lands,  and  that  a  party 
purchaser,  paying  minister's  stipend,  was  not  entitled  to  relief,  under 
a  clause  of  absolute  warrandice  inserted  in  the  disposition. 
.  BuROH- Royal. — (Powers  of  Magistrates.) — Circumstanees  m 
which  an  alleged  conveyance  of  teinds  by  Magistrates  of  a  burgh^ 
there  being  no  authority  by  the  TownrCouncH,  was  found  invalid. 

Narrattve,    In  1800,  the  Magistrates  and  Town-Counoil  of  Dunbar,  in  order 
to  pay  off  debts  due  by  the  burgh,  resolved  to  sell  part  of  their  he- 
ritable property  called  the  West  Common,  and  appointed  a  commit- 
tee for  fixing  the  upset  prices  and  arranging  the  articles  of  sale.   The 
■  articles  of  roup  bore  to  be,  *  Articles  and  conditions  of  roup  and  sale 

*  of  the  several  heritable  subjects  after  mentioned,  belonging  to  the 

*  town  of  Dunbar,  which  are  to  be  exposed  to  sale ;'  and  lot  third  was 
thus  described :  '  All  and  whole  these  lands  called  the  West  Con- 

<  mon  of  Dunbar,  consbting  of  fourteen  acres  or  thereby,  English 
:  <  measure,  all  as  presently  possessed  by  Alexander  Sawers,  tenant  in 

<  Hallhill,  bounded  by  the  lands  of  Sir  George  Warrender  upon 
.  <  the  south  and  east,  the  lands  of  Westbams,  belonging  to  James 

<  Hamilton  of  Bangour  upon  the  west,  and  the  post-road  leadiog 

<  from  Dunbar  to  Haddington  on  the  north  parts,  at  the  upset 

<  price  of  L.800.'     Article  5.  of  the  articles  of  roup  declared,  that 
upon  the  purchaser  paying  the  price,  the  exposes  were  ^  to  grapt 
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<  and  subscribe  a  formal  and  valid  disposition  of  the  said  several  sub-  10  Jane  1836. 

*  jects  Co  the  respective  purchasers,  and  their  heirs  and  successors,*    ^^■^v'"^ 

«  eontaining  procuratories  of  resignation,  precepts  of  sasine,  clause  S^Vstt^teTof 

*  of  absolute  warrandice,  assignation  to  the  rents,  maills  and  duties,  Dunbar« 

<  and  to  the  writs  and  evidents  of  the  said  subjects,  with  an  obliga-  -^^^^^^ 

*  tion  on  the  said  Magistrates  to  free  and  relieve  the  said  subjects- 

*  of  ail  debts  and  incumbrances  affecting  the  same,  and  of  all  cess- 

<  and  other  public  burdens  payable  for  the  same  at  and  preceding 

<  the  term  of  Whitsunday  then  first,  the  purchasers  being  obliged 

<  to  free  and  relieve  the  said  subjects  in  all  time  thereafter  of  cess 

*  and  other  public  burdens/  The  West  Common  was  purchased 
by  Thomas  Mitchell.  The  sales  made  were  afterwards  duly  re- 
ported to  the  Council ;  and  they,  by  their  minute,  approved  thereof, 
and  authorised  the  Magistrates  to  grant  dispositions  to  the  pur- 
chasers, agreeably  to  the  articles  of  roup.  Thereafter,  it  was  set 
forth  in  a  minute  of  Council,  *  that  Mr  Lawrie,  writer  in  Dunbar, 

*  for  Mr  Thomas  Mitchell,  had  written  to  the  clerk,  wishing  im-* 

<  mediately  to  pay  the  price  of  the  West  Common,  upon  the  condi- 

<  tion  mentioned  in  his  letter,  of  which  the  tenor  follows :  <  Since 
<*  I  had  the  pleasure  of  seeing  you  iii  the  forenoon,  1  have  been 
f*  with  Mr  Mitchell,  who  desires  me  to  acquaint  you,  that  he  ia 
<*  now  ready  to  pay  the  purchase-money  of  the  West  Common  on 
«•  receiving  a  disposition  thereto,  and  discount  at  the  rate  of  5  per 
<<  cent,  till  Whitsunday.  Please  communicate  this  to  the  Magis- 
*^  trates  and  Council ;  and  if  they  approve,  I  will  draw  out  and 
<^  send  you  a  draft  of  the  disposition.'  And  the  Magistrates  and 
^  Council  having  considered  the  said  letter,  they  agree  to  wha<^ 

<  is  proposed  therein.'  The  narrative  of  the  disposition  in  favour* 
of  Mitchell  is  in  these  terms :  *  Know  all  men,  by  these  presents, 

<  that  we,  &c.  Provost,  Bailies,  and  Town-Council  of  Dunbar,  he-- 

<  ritable  proprietors  of  the  lands  after  disponed,  considering  that,. 

*  by  articles  of  roup,  &c.  we,  as  specially  empowered  and  au-> 

*  thorised  by  minute  of  Council,  of  the  date  therein  mentioned, 

*  having  exposed  to   public  sale   sundry  lands  belonging  to  thq 

*  burgh,  and  Thomas  Mitchell  being  the  only  offerer  for  lot  third 

<  of  the  said  subjects,  at  the  upset  price  of  L.800  sterling,  was 

*  preferred  thereto  at  that  price,  payable  at  the  term  of  Wbitsun-* 

<  day  next,  as  the  said  articles  of  roup,  and  minutes  of  enactment 
^  and  procedure,  more  fully  bear :  And  seeing'  that  the  said  Thomas 
'  Mitchell  has  instantly,  at  our  desire,  notwithstanding  of  the  afore« 

<  said  term  of  payment,  f>aid  to  the  treasurer  of  the  said  burgh 

<  L.800  sterling,  which  we  are  satisfied  will  be  applied  by  him 

<  for  the  use  and  behoof  of  the  community,  whereof  we  hereby 

*  grant  the  receipt,  and  discharge  the  said  Thomas  Mitchell  there- 
^  of  for  ever :  Therefore  we  have  sold,  alienated  and  disponed,  as 
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i.e  Jane  1836.  <  we,  bj  these  presentBy  for  onraelves,  and  oor  saeceflson  in  office, 
'in  terms  of  the  said  articles  of  roup,  and  as  further  speciallj  em- 
Magistrates  of  *  powered  and  anthorised  so  to  do  by  minute  of  Coiindl,  of  date  the 
Dunbar.         <  day  of  March  last,  sell,  alienate  and  dispone,  to  and  in 

NarratiTe.        *  favour  of  the  said  Thomas  Mitchell,  and  his  heirs  and  assignees 
'  whomsoever,  heritably  and  irredeemably,  the  said  lot  third  of  the 

<  foresaid  subjects,  being  all  and  whole  the  lands  called  the  West 

<  Common  of  Dunbar,  consisting  offourteen  acres  or  thereby,  Eng- 
^  lish  measure/  Then  follow  the  boundaries,  and  the  deed  pro- 
ceeds :  <  All  lying  within  the  royalty  and  parish  of  Dunbar,  con- 

<  stabulary  of  Haddington,  and  sfaeriflFdom  of  Eklinborgh ;  together 
'  with  the  teinds,  parsonage  and  vicarage,  of  the  said  lands,  the 

*  right  and  privilege  of  driving  and  using  the  sea^weed  or  ware 
^  coming  ashore  upon  the  sands  within  the  liberties  of  said  bui^h, 

<  for  the  purpose  of  manuring  the  said  lands  allenarly,  and  for  no 

<  other  purpose  whatsoever.'  The  procuratory  of  resignation  gave 
power  for  resigning  the  said  lands,  <  together  with  the  teinds,  par- 

*  sonage  and  vicarage,  thereof,  the  right  and  privilege  of  driving 

*  or  using  the  sea-weed  or  ware  as  aforesaid  for  manure  thereto,  Uh 

<  gether  with  all  other  right,  title  and  interest,'  which  the  Magis- 
trates had  thereto.  The  disposition  also  contained  the  usual  clause 
of  absolute  warrandice  and  assignation  to  the  writs  and  rents  from 
and  after  crop  1800.  Mitchell  was  shortly  thereafter  infeft,  more 
burgi. 

The  disposition  in  favour  of  Mitchell,  prepared  by  his  own  agent, 
was  disconform  to  the  articles  of  roup,  which  it  narrated  in  terms,' 
in  so  far  as  neither  the  teinds  nor  the  sea-weed  were  exposed  to 
Sale ;  and  Mitchell  paid  no  price  therefor. 

In  181 1  a  process  of  augmentation  was  brought,  at  the  instance  of 
the  minister  of  the  parish  of  Dunbar,  against  the  heritors ;  and  then, 
and  for  long  previous  thereto,  it  was  assumed  that  the  Magistrates 
of  Dunbar  had  a  right  to  the  teinds  of  their  lands.  In  1823,  Mit- 
chell's son-in-law,  Mr  Blair,  agreed  to  relieve  him  of  a  certain' 
cautionary  obligation,  upon  condition  his  wife,  Mrs  Mitchell,  would 
restrict  to  a  certain  extent  an  annuity  in  her  favour  over  his  heri- 
table subjects,  and  that  he  would  grant  to  Blair  an  al>soIute  dispo- 
sition to  his  heritage,  subject  to  the  liferent  of  the  grantee.  A 
deed  of  restriction  was  accordingly  granted. 

The  disposition  by  Mitchell  to  Blair  contains  the  folio wing^ clause  s 

*  Therefore,  in  implement  of  the  said  agreement,  and  in  considera- 

*  tion  of  the  money  before  mentioned,  advanced  by  the  said  David 

<  Blair  on  my  account,  I  have  sold  and  disponed,  as  I  hereby  sell, 
■  alienate  and  dispone,  from  me,  my  heirs  and  successors^  to  aifd  ill 

<  favour  of  the  said  David  Blair,  and  his  heirs  and  assignees  whom- 

*  soever,  heritably  and  irredeemably,  all  and  whole'  the  said  landsy 
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tc^elhet  ii^itb  ibe  teinda)  pareonag^e  and  vicarage^  all  as  described  lo  Jane  183& 
in  tbe  disposiUon  by  the  Magistrates  and  Council  in  faroar  of  Mr  •  w^^ 
MitebelL    <  Bat  ia  hereby  decbired,  and  appointed  to  be  inserted  ^  Magistrates 

*  IB  the  mfefbteBt  t»  CaDow  bereoiH  that  dik  disposition  is  granted  of  Dunbar. 
'  with  and  under  the  leseiiatitm  of  vy  oms  KfisKBt  rigbt  of  the  ]^ J^ve. 

*  whole  subjects  abore  described  during  all  tlie  days  and  yean  of 

*  my  Ufe.'  Upon  this  disposition  Blair  was  infeft  in  the  said  lands 
and  teinds.  Matters  continued  in  this  state  until  1824.  By  this 
time  a  new  process  of  augmentation^  at  the  instance  of  the  minister 
of  the  parish,  had  been  brought;  and  part  of  the  augmented  stipend 
liaving  been  subsequently  laid  upon  these  lands,  Mr  Blair,  the  pro- 
prietor, thereupon  made  intimation  to  tlie  Magistrates  and  Council, 
and  claimed  relief  from  them  of  the  stipend,  upon  the  allegation 
that  their  predecessors  had  conreyed  the  teinds  to  his  father*in-law, 
Mr  MitchelU  Prior  to  1824  no  additional  stipend  had  been  placed 
on  the  burgh  for  a  period  long  past  memory.  In  1826,  however, 
it  was  found  that  they  had  no  right  to  their  teinds,  and  hence  part 
of  the  new  augmentation  was  localled  upon  them  and  Mr  Blair, 
who  brought  the  present  summons  for  relief  or  repayment  of  the 
sUpend  he  has  paid  to  the  minister,  and  pleaded^  1.  That  he  was 
entitled  to  the  relief  claimedi  and  his  rights  as  singulfir  successor 
and  onerous  assignee  of  MJtdiell,  to  whom  the  defender's  predeces* 
sors,  by  their  disposition,  conveyed  the  teinds,  as  well  as  the  lands 
in  question,  under  the  obligation  of  absolute  warrandice,  are  not 
liable  to  be  affected  by  exceptions  and  pleas  not  appearing  on  the 
face  of  the  records,  or  in  the  titles  of  his  author.  2.  £ven  in  a 
question  with  the  pursuer's  author,  Mitchell,  there  is  no  sufficient 
ground  to  relieve  the  defenders  from  the  obligation  and  claim  of 
relief  libelled. 

The  defenders,  upon  the  foregoing  state  of  the  facts,  pleaded —  Defenders' 
1.  That  Mitchell,  the  pursuer's  father  in-law,  purchased  only  the-  ^'^* 
lands  of  the  West  Common,  as  described  in  the  articles  of  roup. 
He  paid  no  price  for  any  thing  else ;  and  the  Magistrates  and  Coun- 
eil  were  under  no  obligationi  and  had  no  authority,  to  convey  any 
other  subject  than  that  described  in  the  articles  of  roup,  2.  It  Was 
the  purchaser's  agent  who  either  intentionally  or  per  incurbm  in- 
serted in  the  disposition  '  the  teinds'  of  the  said  lands,  without  any 
price  being  paid  therefor,  and  the  same  were  conveyed  accordingly ; 
but  the  Magistrates  did  not  become  bound,  and  were  not  bound,  to 
free  and  relieve  the  purchaser  of  any  stipend  or  teind  that  might 
be  placed  on  these  lands.  3.  The  purchaser's  agent  satisfied  him- 
self as  to  the  title  of  the  Magistrates ;  and  as  there  has  been  no  evic- 
tion whatever  of  the  subjects  sold  under  the  articles  of  roup,  there 
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10  Jane  1836.  cati  be  BO  claim  of  relief  against  the  defenders  in  respect  of  the  said 
^""^V^*^    teinds.    4.  The  pursuer,  as  the  successor  and  disponee  of  Mitchell, 

r.  Magistrates  ^^  ^^  ^^  better  Situation,  in  regard  to  this  claim,  than  bis  author  was. 

of  DuDbar.  5.  The  Magistrates  and  Council  of  1600  had  no  aathoritjr  and  no 
right  or  title  to  convey  <  the  said  teinds;'  and  if  they  conveyed 
what  did  not  belong  to  the  burgh,  no  obligation  or  warrandice  of 
such  conveyance  can  be  transmitted  against  the  defenders,  who  now 
form  the  magistracy,  and  who  are  mere  trustees  for  behoof  of  the 
community. 


Defenders' 

Pleas. 


Lord  Ordu 
nary's  Inter- 
locutor. 


The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
note :  *  The  Lord  Ordinary  having  resumed  consideration  of  the 
debate,  with  the  closed  record,  productions  for  the  parties,  and 
whole  process,  finds,  Imo,  That  it  must  be  held  that  the  Magis-* 
trates,  who  granted  the  disposition  containing  the  clause  of  war- 
randice libelled  in  favour  of  the  deceased  Thomas  Mitchell,  (the 
author  of  the  present  pnrsuer,)  on  the  5th  of  April  1800,  had  no 
other  warrant  or  authority  to  grant  the  said  disposition  than  the 
acts  or  minutes  of  Council  of  the  23d  of  January  and  24th  of 
March  respectively,  in  the  said  year  1800;  and  that  it  is  admitted 
that  neither  of  these  acts  or  minutes  contained  any  express  warrant- 
or mandate  to  convey  the  teinds  ot  the  lands  thereby  directed  to  be 
sold,  or  to  bind  the  Council  or  community  of  the  burgh  in  absolute 
warrandice  for  the  teinds  of  the  said  lands:  Finds,  2(^0,  That, 
upon  a  sound  construction  of  the  decisions  in  the  cases  of  Scott 
and  Muirhead,  the  Creditors  of  TuUibole,  Lord  Moray,  and  others, 
referred  to  by  the  pursuer,  they  cannot  be  held  to  import  more 
than  that  it  may  be  inferred  from  clear  and  unequivocal  indica- 
tions in  a  disposition  of  lands^  tl^at  the  disponer  meant  also  to  con- 
vey any  right  which  might  be  in  him  to  the  teinds  of  the  lands  so 
conveyed,  and  could  not  be  allowed,  at  an  after  period,  to  main- 
tain that  the  said  teinds,  being  actually  vested  in  him  at  the  time 
of  the  disposition,  were  reserved,  and  remained  in  him,  merely 
because  not  expressly  or  separately  conveyed ;  but  that  these  de- 
cisions afford  no  authority  for  holding  that  persons  who  grant  (or 
give  mandate  or  commission  to  grant)  a  right  to  lands  only,  can 
be  subjected  in  warrandice  for  the  alleged  eviction  of  the  teinds 
of  the  said  lands,  when  it  turns  out  that  they  themselves  had  na 
right  to  such  teinds,  merely  beeause  it  may  be  proved  or  admitted, 
that  at  the  time  of  granting  the  conveyance  to  the  lands,  they  be- 
lieved that  they  had  a  right  to  the  teinds  also,  and  truly  intended 
to  convey  such  right  to  these  teinds  as  they  actually  possessed ; 
and  therefore,  and  in  respect  that  neither  of  the  acts  or  minutes 
of  Council,  by  which  alone  (or  acts  done  in  conformity  to  which) 
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the  defenders  can  be  bounds  contain  any  Inch  clear  indicaUons  of  10  June  1836. 
a  purpose  to  grant  the  teinds  as  formed  the  grounds  of  decision  in    ^V^ 
the  cases  referred  to,  and  in  respect  that  if  the  committee,  acting  ^  Magi,^'„^tQs 
under  these  acts  or  minutes  of  Councilf  had  applied  (as  they  ought  of  Dunbar. 
to  have  done)  to  the  said  Council,  when  requested' by  Thomas  LordOrdi- 
Mitchell  to  include  the  teinds  in  his  conveyance,  the  reasonable  nary*8  inter- 
and  legal  presumption  is,  that  the  said  Council  would  not  have  ^"^'* 
authorised  them  to  grant  such  a  conveyance,  and  to  bind  them  in 
absolute  warrandice  to  the  disponee,  but  wodd  either  have  looked 
into  their  own  titled  and  refused  to  convey  the  teinds  to  any  ex- 
tent whatever,  or  would  have  merely  assigned  over  such  right  to 
the  said  teinds  as  they  themselves  might  be  found  to  possess,  and 
with  warrandice  from  fact  and  deed  only :  Finds,  that  the  defend- 
ers, as  successors  in  office  of  the  Magistrates  and  Council,  who 
concurred  in  the  acts  and  minutes  of  Council  referred  to,  are  not 
bound  by  the  clause  of  warrandice  libelled,  or  by  the  implied  war- 
randice in  the  disposition  onerously  granted  to  the  said  Thomas 
Mitchell,  in  so  far  as  relates  to  the  teinds  unwarrantably  conveyed 
thereby  to  the  said  Thomas  Mitchell,  his  heirs  and  successors ; 
and  therefore  sustains  the  defences,  assoilzies  the  defenders  from 
the  whole  conclusions  of  the  action,  and  decerns :  Finds  the  said 
defenders  entitled  to  their  expenses,'  &c. 

Nate. — <  l^nce  the  decision  in  the  case  of  Sdkrig^  1  Ith  June  1828»  Note. 
(6  ShaWi  955,)  it  has  been  settled  that  Magistrates  have  no  power 
to  alienate  any  part  of  the  burgh  property,  without  the  express 
authority  of  the  Council;  and  as  the  acts  of  Council  in  this  case 
authorise  the  sale  of  the  lands  on/y,  the  Lord  Ordinary  thinks  the 
express  conveyance  of  the  teinds  is  entirely  without  warrant,  un- 
less it  can  be  shewn  to  have  been  necessarily  implied  from  the 
terms,  in  which  the  warrant  to  dispone  the  lands  is  conceived.  But 
there  are  truly  no  terms,  either  in  these  acts,  or  in  the  articles  of 
roup  to  which  they  refer,  that  can  at  all  support  such  ah  implica- 
tion. In  all  the  cases  referred  to,  there  were  such  expressions. 
The  purchasers  were  either  assigned  into  the  benefit  of  current 
tacks,  under  which  the  tenants  were  expressly  entitled  to  po^ess 
both  stock  and  teind — or  they  were  expressly  burdened  with  sti- 
pends— or  with  future  augmentations — or  in  some  other  way  clearly 
designated  as  purchasers  of  the  right  to  the  teinds  as  well  as  to 
the  lands.  But  there  is  not  a  word  to  this  purpose  in  any  instru- 
ment framed  or  adopted  by  the  Council.  Even  if  there  had,  the 
leading  distinction  pointed  out  in  the  interlocutor  would  be  suffi- 
cient to  prevent  the  application  of  these  authorities.  In  all  of 
them  the  disponers  had  confessedly  the  right  to  the  teinds;  and  the 
onlg  question  was,  whether  there  was  not  sufficient  evidence,  that 
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10  June  1836.  Jacob  Dixon  senior,  raised  an  action  against  the  children  of  Jacob 
Dixon  janior,  to  have  it  foand  and  declared^  that  the  residuary  le« 
gacy  conceived  in  favour  of  Jacob  Dixon  junior  did  lapse,  and  be- 
came void  and  null  by  his  predecease,  and  did  not  transmit  or  ac- 
crue to  his  children  and  representatives;  but  that  Jacob  Dixon 
senior  died  intestate,  quoad  the  succession  of  the  free  residue  of  his 
means  and  estate,  and  that  the  trustees  were  bound  and  entitled  to 
make  over  such  residue  to  the  legal  executors  and  nearest  of  km  of 
Jacob  Dixon  senior. 


Pixon  and 
Others  v. 
Dixon  and 

Others. 


Pnnaerfe' 
Pleas. 


Defenders* 
Fleas. 


•  The  pursuers  pleaded — L  The  eldest  sod  haTiog  predeceased  hit 
&ther,  the  testator,  the  legacy  in  bis  favour  lapsed,  and  became 
void,  and  did  not  transmit  or  accrue  to  his  children  or  representa- 
tives ;  nor  is  there  any  ground  here  for  implying  in  their  favour  any 
conditional  institution.  2.  The  testator  having,  by  the  lapse  of 
the  legacy,  died  intestate  as  to  the  residue  of  his  estate,  that  resi- 
due, which,  both  in  respect  of  the  testator's  directions  to  realise,  by 
sale,  the  whole  of  his  funds,  and  because  the  heritable  property  he 
left  was  exhausted  by  heritable  debt,  consists  entirely  of  moveable 
succession,  belongs  to  the  pursuers  and  others,  the  next  of  kin,  and 
must  be  accounted  for  to  them  by  the  trustees* 

The  defenders,  the  children  of  Jacob  Dixon  jumor,  resisted  the 
action,  snd  pleaded-^l.  The  provisions  in  favour  of  the  eldest  son 
did  not  lapse  by  his  predeceasing  his  father,  but  imply  a  conditional 
institution  in  favour  of  his  children,  and,  consequently,  the  defend- 
ers are  entitled  to  claim  the  said  provisions ;  Magistrates  of  Mon- 
trose V.  Robertson,  21st  Nov.  1728;  Walker  v.  Walker,  7th  Dec 
1744 ;  Bailey  v.  Nelson,  4th  June  1 822 ;  Waltaee  v.  Wallace,  2dth 
January  1807;  Christie  r.  Paterson,  5th  July  1822;  Wood  v. 
Aitchison,  26th  June  1789,  M.  13,048. 


Lord  Ordi- 
nary's Inter- 
locutor. 


*  The  Lord  Ordinary  ptonounoed  the  followii^  interlocutor  and 
note: 

'    *  The  Lord  Ordinary  having  resumed  consideration  of  the  de* 
^  bate,  with  the  closed  record  and  tvbole  process,  In  respect  that 

*  the  question  relates  to  the  construction  of  a  general  family  settle- 

*  ment  by  a  father  upon  his  children,  by  which  it  is  manifest  that 

<  he  intended  his  whole  succession  to  be  reguhited,  and  to  leave  no 

<  part  of  his  property  to  the  distribution  of  the  law;  and  farther,  in 
^  respect,  that,  by  the  said  settlement,  the  eldest  son  is  evidently 

<  the  persona  prsedilecta,  and  that  his  share,  is  not,  like  that  oitht 

<  other  children,  a  definite  sum  or.  portion,  in  full  satis&ction  of  all 

*  legal  claims,  but  the  whole  residue  of  the  estate^  after  paying  the 
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i>ortioiis  of  the  other  children,  and  even  guaranteed,  at  the  ex*  10  June  18S6. 
pense  of  those  portions,  to  the  extent  of  the  minimum,  greatly  ex-     7^*'^^'^^ 
ceeding  the  maximum  of  what  is  thus  provided  to  each  of  the  othen  v. 
other  children,  finds,   that  the  provision  so  made  in  favour  of  Dixon  and 

Jacob  Dixon,  the  younger,  the  testator's  said  eldest  son,  did  not      J 

lapse  or  Ml  to  the  heirs  ab  intestate  of  the  father,  by  the  said  Lord  Ordl- 
eldest  son  having  predeceased  his  said  fiither  by  a  few  hours ;  but  f^t^r. 
that  the  principle  of  the  implied  condition,  si  sine  liberis  deces- 
serit,  carrier  the  whole  right  and  benefit  of  the  said  provision  to 
the  defenders  in  this  action,  the'  surviving  children  of  the  said  Ja- 
cob Dixon,  the  younger,  as  conditional  institutes  in  the  same,  and 
therefore  sustains  the  defences,  assoilsies  the  said  defenders  from 
the  whole  conclusions  of  the  action,  and  decerns ;  finds  them  en- 
titled to  expenses,'  &c 

Note, — <  Holding  the  conditio  si  sine  liberis  to  depend  on  the  Note. 
presumpta  voluntas  of  the  testator,  there  probably  have  been  few 
eases  where,  on  the  whole  matter,  there  were  so  strong  reasons 
for  applying  it  as  the  present.    The  only  circumstances  which 
could  give  a  colour  to  the  claim  of  the  pursuers  are,  Isf,  That 
the  father  was  aware,  when  he  made  his  settlement,  that  his  eld- 
est son  had  children ;  and,  24  That  in  providing  for  such  of  his 
other  children  as  had  issue,  he  has  expressly  called  the  heirs  of 
their  bodies  as  conditional  institutes,  but  left  his  provision  to  the 
eldest  son  individually,  and  without  any  such  addition.     In  an  or- 
dinary case,  these  circumstances  might  be  of  moment ;  and  it  is 
with  a  view  to  obviate  their  effect,  that  the  Lord  Ordinary  has 
brought  into  notice  the  other  circumstances  which  are  stated  in 
the  body  of  his  judgment;  and  taking  them  all  together,  as  ele- 
ments in  the  complex  question  as  to  the  real  or  presumed  will  of 
the  testator,  he  thinks  it  cannot  be  reasonably  doubted  how  that 
question  should  be  decided. 

<  The  existence  of  children  at  the  date  of  the  settlement  is  not 
of  much  weight  per  se,  and  has  often  been  disregarded  in  cases  of 
this  kind.  The  variance  of  style  in  the  provisions  for  the  mar- 
ried children,  and  for  the  eldest  son,  is*  no  doubt  much  more  ma- 
terial, and  in  some  cases  has  been  held  conclusive  as  to  the  pre- 
sumed intention  of  the  testator;  and,  even  in  the  present  case;  it 
wonld  {present  great  difficulties,  if  the  eldest  son  bad  stood  in  the 
settlement  in  the  same  line  or  rank  with  the  other  children,  that 
is,  as  a  proper  or  special  legatee  for  a  definite  sum  of  money.  But 
though  this  is  their  condition,  his  is  fundamentally  different.  He 
is  not  a  legatee  in  the  proper  sense  at  all,  but  the  general  heir  or 
successor  to  the  father's  whole  estate,  burdened  only  with  the  spe- 
cial legacies  to  Jiis  brothers  and  sisters,  or  the  heirs  of  their  bodies, 
and  insured  even  against  those  encroaching  on  his  inheritance  be- 
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10  June  1836.  *  yond  a  certain  amount.    It  might  be  rery  natural,  therefore,  for 

)^^V^^    ^  the  father  to  express  his  intention  of  centinuitig  those  q>ecial  bup- 

Others  v!        *  ^^^  ^°  ^^^  general  succession,  in  favour  of  the  issue  of  his  other 

Diyon  and      <  children,  while  he  considered-  no  such  intimation  necessary  as  to 

t  fry  (  ^j^^  more  comprehensive  and  final  destinaUon  of  Uiat  suooesrion  to 

Kotob       <  his  eldest  son. 

*  It  is  impossible  to  read  the  settlement,  with  its  codicils,  witbont 

<  seeing  that  it  was  the  testator's  enixa  voluntas  not  to  die  ioteotvte 

*  with  regard  to  any  part  of  this  property  $  and  when  the  cottdudiDg 

<  words  of  the  deed  are  attended  to,  along  with  the  necessary  effect 

*  of  sustaining  the  claims  of  the  pursuers,  it  is  apprehended  that,  li 

*  effect  is  to  be  given  to  that  will  and  intention,  those  claims  mnsl 

*  be  rejected.     The  deed  not  only  leaves  the  whole  residue  to  the 

*  eldest  son,  but  expressly  provides,  that  the  pdrtiona  aUotted  to  the 

<  children  shall  be  in  fall  of  all  legitim,  execotry,  a»d  all  that  they 

<  could  ask  or  clahn  through  his  (the  fath^'s)  death,  or  that  of  their 

*  mother ;  and  farther  declare?,  that  if  any  of  them  shall  ia  any 

*  way  quarrel  or  object  to  the  settlement  they  shall  forfeit  all  rig^t 

<  under  it.     Now,  though  this  clause  may  appear  in  words  to  apply 
'  to  the  eldest  son  as  well  as  the  other  children,  it  is  manifest,  tliat^ 

*  in  substance  and  effect,  it  can  apply  to  them  only,  since  the  eld- 
^  est  son  is  made  successor  in  universum  jus  of  the  father,   and 

<  could  never  therefore  be  paid  off  or  satisfied  of  his  legal  rights  by 

*  the  tender  of  any  specific  sum*    The  meaning  of  the  daiose,  ih 

*  short,  is  plainly  to  exclude  and  extinguish  any  daim  on  the  pait 

*  of  the  other  children  or  next  of  kin,  as  heirs-at^law  (in  mobilib«s) 

*  of  the  father.     But  it  is  impossible  to  give  it  this  effect  as  against 

*  the  eldest  son,  who,  by  the  veiy  terms  of  thb  deed,  is  made  heir^ 
^  at-hiwand  universal  suooessor  to  the  father,  under  the  burden  only 

*  of  their  provisions,  which  are  thus  limited  and  conditioned  for  his 

<  sole  and  exclusive  benefit.     But  the  pursuers  of  this  action  are 

<  those  other  children ;  and  the  claim  now  insisted  in  by  them  is 

*  that,  as  heirs-at-law,  they  shall  take  beyond  what  they  are  limited 

*  to  by  the  terms  of  the  deed,  and  make  an  intestate  succession,  by 

*  denying  that  there  is  any  ground  for  presuming  that  this  was  in 
^  any  way  contrary  to  the  wish  and  intention  -of  the  testator* 

<  From  what  has  now  been  said,  it  will  be  easily  seen  iJuit,  in  tlie 

<  view  the  Lord  Ordinary  takes  of  the  matter,  the  cases  in  which 

<  the  conditio  si  sine  liberis  merely  prevents  a  partial  intestacy, 
'  (where  the  deceased  has  settled  his  whole  property  by  deed,)  and 

*  excludes  only  the  heirs-at-law,  to  whom  nothing  is  thete  proivided 

<  in  that  character,  are  fiir  more  favourable  eases  for  its  application, 

<  than  where  its  effect  is  to  disappoint  and  exclude  nomimtim  stdn 
^  sdtutes,  who  are  preferred  to  such  beirs-at-Iaw^  and  ^expressly 

*  pointed  out  in  the  deed  as  next  in  the  testator%&vear  to  the 
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parenlB  of  the  cbiidreo»  who  are^  notwithstanding,  allowed  to  ex-  10  June  1836. 
dude  them ;  and  the  grounds  of  this  opinion  are  thought  to  be  too  ^y^^^ 
obvious  to  need  explanation.     It  was  not  without  some  surprise,  others  v. 
therefore,  that  the  Lwrd  Ordinary  found  the  pursuers  maintaining,  Dixon  and 

at  the  debate,  that  the  case  which  here  occurs  was  the  least  favour-      

able  for  the  application  of  the  condition  in  question ;  and  that  it 
was  even  inadmissible,  except  where  it  was  introduced  to^disap- 
point  an  express  substitution. 

*  The  argument  seemed  to  be  very  much  rested  on  the  circum- 
stance of  the  principle  of  extending  a  provision  for  a  parent  to  his 
children,  though  not  mentioned,  being  generally  described  as  a 
condition ;  which,  it  was  said,  implied  that  there  must  be  some 
ulterior  ^iestination  to  be  affected  by  such  condition ;  and  that  this 
was  not  the  ease,  where,  on  the  failure  of  the  legatee  named,  the 
provisbtt  merely  fell  back  into  the  general  estate  of  the  testator. 
In  all  this,  however,  it  seems  to  the  Lord  Ordinary  that  the  true 
reason  aad  principle  of  the  law  is  overlooked  for  a  mere  verbal 
subtilty*  It  is  impossible  to  reflect  for  a  moment  on  that  principle, 
without  seeing  that  the  only  question,  in  all  such  cases,  is,  whether 
there  is  sufficient  ground  for  holding  that  the  testator  truly  wished 
and  intended  that  a  provision  made  to  an  individual  should,  on  his 
predecease,  go  to  h|s  surviving  children,  though  not  named  in  the 
bequest,  rather  than  to  that  person  (whoever  he  might  be)  to  whom 
it  must  have  gone  if  there  had  been  no  such  children  ?  There 
must  always  be  some  one,  to  whom,  in  that  case,  it  would  have 
gone ;  and  whether  that  person  was  a  nominatim  substitute,*or  the 
next  of  kin  of  the  testator,  is  plainly  a  matter  of  iDdifference,*ex«- 
cept  as  affording  more  or  less  ground  for  concluding  as  to  the 
testator's  probable  intention ;  and,  in  that  view,  it  seems  impos- 
sible to  doubt  that  the  interest  of  a  nominatim  substitute,  who  is 
named  to  the  prejudice  of  the  next  of  kin,  must  have  been  more 
tenderly  regarded  by  the  testator  than  his  next  of  kin,  who  is  ex- 
cluded. If  the  children,  therefore,  are  allowed  to  cut  out  the  no- 
minatim substitute,  it  would  be  strange  if  they  should  fail,  as 
against  the  next  of  kin.  Whether  they  are  properly  described  as 
succeeding  in  either  case,  by  virtue  of  an  implied  condition  on  the 
sueoessiott  pf  those  who  must  take,  if  they  do  not ;  or,  whether 
this  is  less  of  the  nature  of  a  condition,  where  the  person  so  taking 
claims  only  09  the  hasredita^jacens  of  the  testator,  are  matters  which 
do  not  seem  at  all  to  touch  the  plain  principle  upon  which  they 
do. succeed,  and  resolve  rather  into  criticism  on  the  language  used 
in  law  books  in  relation  to- this  rule  of  law,  than  arguments  as  to 
the  grounds  of  its  application.  If  the  heirs-ai^law  had  been  actually 
ealled,  by  a  fosm  e(  words  importing  a  substitution,  is  it  possible 
io  suppose  that  this  would  have  givep  die  ehildren  of  the  prede- 
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Diion  and 
Others  v. 
Dixon  and 

Oib«rs. 

Note. 


ceasing  eldest  son  a  better  right  to  exclude  them^  than  if  they  had 
been  passed  by  altogether,  and  never  once  named  (in  that  character) 
in  the  settlement?  And  yet  this  is  the  argument  of  the  parsoers* 
If  the  testator  had  said,  <  And  failing  my  said  eldest  son,  I  direct 
^  the  provision  hereby  made  for  him  to  be  divided  equally  among 
*  my  next  of  kin/  the  pursuers  admit  that  they  would  have  been 
excluded  by  his  surviving  children.     But  they  contend  that  the 
children  have  no  claim  in  this  case,  because  the  next  of  kin  are 
not  called  at  all  in  the  settlement ;  and  that  their  taking  any  thing 
in  that  character  is  indeed  anxiously  precluded.     To  the  Lord 
Ordinary  it  seems  impos9ible  to  give  any  we^ht  to  such  an  argu- 
ment, of  which  he  can  find  no  trace  in  any  former  case  on  the  sub- 
ject    On  the  contrary,  it  appears  that  effect  was  given  to  the 
principle,  as  against  heirs-at-law,  in  one  branch  at  least  of  the 
case  of  Wallace,  28th  Jan.  1807,  (Morr.  App.  voce  Clcaue^  No.  6,) 
and  in  the  very  recent  case  of  Wilkie  v.  Jackson,  which  was 
decided  last  week  by  the  First  Division,  adhering  to  an  interloca* 
tor  of  Lord  Corehouse  of  30 th  June  1835.     That  last  case  indeed 
presented  both  the  grounds  of  difficulty  on  which  the  pursuers  rdy 
in  the  present,  the  children  who  prevailed  having  been  in  exis- 
tence at  the  date  of  the  settlement,  and  the  provisions  to  the  other 
children,  in  the  same  deed,  being  taken  expressly  to  these  heirs, 
while  those  to  their  mother  were  only  given  to  her  individually*' 


The  pursuers  reclaimed^  and  maintained  generally,  that  the  inter- 
locutor was  erroneous,  and  more  especially  that  it  could  not  be  sup- 
ported on  the  grounds  stated  in  the  last  finding  of  the  Lord  Ordi'- 
nary,  and  elaborated  in  the  note  by  his  Lordship,  there  being  no 
room  for  the  application  of  the  conditio  si  sine  liberis  decesserit  to 
the  present  case,  unless  by  a  perversion  of  that  rule. 

The  Dean  of  Faculty y  for  the  defenders,  admitted  that  much  of 
the  reasoning  in  the  note  did  not  apply. 


Opinion  of 
Court. 


Lord  Gknlee. — It  is  not  a  case  for  the  iqpplication  of  the  rule  si 
sine  liberis,  &c.  and  was  not  so  pleaded  in  the  defences,  but  was 
put  on  a  clearer  ground.  The  first  thing  to  be  attended  to  is  the 
nature  of  the  deed,  which  is  a  general  settlement  disposing  of  the 
whole  of  the  testator's  property,  and  whereby  he  provided,  more  or 
less,  for  all  his  children,  leaving  no  part  of  the  property  unbe- 
queathed.  Then,  as  to  the  rule  of  law  applicable  to  such  a  case,  I 
conceive  it  to  be  this,  that  if  a  father  leaves  certun  provisions  to 
each  of  his  children,  and  one  of  those  children  dies,  no  matter  whe- 
ther before  the  father  or  not,  the  children  of  that  child  so  deceasing 
Just  come  into  his  place.  And  it  proceeds  upon  thia  principle,  that 
it  is  the  duty  of  a  father  to  provide  fur  the  children  of  a  diild  jost 
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as  much  as  for  the  child  himself.  A  father,  by  proyidfng  for  his  child,  10  June  1830. 
and  not  ezclading  his  grandchildren,  in  effect  makes  a  provision  for   't^^^ 
these  grandchildren,  for  the  provision  in  course  descends  to  them  otbere  p. 
on  their  parents  dying.     It  would  be  extraordinary  then  if  a  testa-  qI^^J^*"^ 

tor  meant  his  gprandchildr^n  to  succeed,  andyet  not  mean  that  they      

should  succeed  in  the  event  of  his  surviving  his  son,  their  father,  ?J*"*^"  ^^ 
whose  share  they  would  naturally  have -succeeded  to  without  dis- 
pute had  the  son  not  predeceased  the  testator.     As  to  the  idea  that 
any  thing  rests  on  the  testator's  knowledge  of  the  existence  of  the 
children  of  the  eldest  son,  I  cannot  listen  to  it     In  all  cases  where 
a  father,  in  making  provision  for  the  maintenance  of  his  family, 
gives  certain  provisions  to  his  children,  the  children  of  such  as  pre- 
decease come  in  their  place.     Unless  this  were  the  rule  of  law, 
what  would  be  the  meaning  of  the  implied  condition  si  sine  liberis 
decesserit,  which  has  been  introduced  with  so  little  bearing  on  this 
ease  ?  True,  this  implied  condition  applies  only  where  there  is  an 
express  substitution ;  but  tlien  the  condition,  when  it  takes  effect, 
destroys  or  extinguishes  this  substitution,  and  leaves  the  settlement 
just  as  if  it  had  contained  no  such  substitution.   Now,  where  there 
is  no  such  substitution,  or  where  it  is  extinguished,  there  comes 
the  question,  whether  the  issue  of  the  predeceasing  child,  called  by 
sneh  settlement,  does  not  get  the  parent's  share  ?  There  is  to  be 
seen  a  case,  (not  quoted,)  Fleming  v.  Trustees  of  Morton,  6th  June 
1798|  where  a  settlement  by  a  sister  was  not  held  to  call  the  issue 
of  her  sisters,  and  it  was  found  that  the  legacy  had  lapsed,  because 
an  aunt  is  not  bound,  by  the  natural  presumption  of  piety,  to  provide 
for  nephews  and  nieces,  as  a  &ther  is  for  his  children.   The  general 
rule  is,  that  a  testator  stands  differently  in  regard  to  his  issue  from 
what  a  stranger  does,  bequeathing  to  parties  not  standing  in  that 
relation  to  him.     In  regard  to  a  legacy  by  a  stranger,  the  rule  is    - 
different  from  that  which  applies  to  the  case  of  a  father.     In  the 
former  case,  if  the  legatee  predecease,  all  the  conditions  fly  off.   In 
the  Roman  law»  the  distinction  applicable  to  a  legacy  from  a  father 
to  his  son,  and  a  legacy  by  a  stranger,  was  recognised ;  although 
I  am  not  sure  but  that,  in  some  cases,  even  where  bequests  were 
made  by  strangers,  the  rule  was  the  same ;  but  in  general  it  was 
otherwise.     And  as  to  the  conditio  si  sine  liberis,  it  only  applied 
where  somebody  else  was  appointed  to  take. 

hard  JuUke^Clerk. — Lord  Glenlee  has  put  the  case  on  the  right 
footing.  As  I  rather  think  the  implied  condition  si  sine  liberis,  &e. 
does  not  apply  here,  part  of^the  interlocutor  had  better  be  omitted. 

Lord  Meadowbank  concurred. 

Lord  Medwyru — This  is  not  a  case  whose  decision  depends  upon 
the  maxim  si  sine  liberis,  &c.    It  was  only  in  cases  of  substitution 
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10  June  183&  where  8ucli  a  condition  was  implied  in  the  Ronuin  law.  Bot  here 
there  is  no  substitution :  it  is  not  a  substitute  who  claims,  but  the 
heirs-at-law.  Yet  there  is  another  maxim,  flowing  from  the  same 
principle,  the  pietas  paterna,  upon  which  the  Lord  Ordinary's  inter* 
locutor  may  be  safely  rested,  by  which  a  father,  providing  for  his 
immediate  descendent,  is  held  to  intend  this  provision  to  descend  to 
his  grandchild  if  his  immediate  issue  predecease*  And  certainly  ijt 
is  much  more  easy  to  imply  such  a  rule  in  the  case  where  there  has 
been  no  expression  of  ulterior  will,  but,  on  the  contrary,  diat  the 
heir-at-law  is  not  to  succeed  those  where  a  substitute  has  been  called, 
after  the  failure  of  the  only  other  person  specially  named.  This  is  a 
settlement  disposing  of  the  whole  property  of  the  testator,  shewing 
no  intention  to  leave  any  part  of  it  subject  to  the  rules  of  intestate 
succession :  the  whole  is  divided  among  his  children ;  and  where 
any  of  these  have  failed,  their  children  must  be  preferred.  As  we 
are  unanimous,  I  need  not  go  over  the  cases  which  bear  on  this 
point ;  but  there  are  two  cases  to  which  I  may  refer,  and  in  which 
my  opinion  is  fully  supported*  I  refer,  first,  to  the  case  of  Wood 
V.  Aitchison,  26th  June  1789,  F»  C.  There,  a  testator  had  settled  a 
certain  sum  upon  himself  and  his  wife  in  liferent,  and  to  the  children 
to  be  procreated,  whom  failing,  on  himself,  his  heirs  and  assignees, 
in  fee.  At  the  death  of  the  father  only  one  child  was  alive.  An* 
other  had  predeceased,  leaving  issue*  These  children  claimed  a 
half  of  the  provision,  and  the  Liord  Ordinary  preferred  them.  la 
a  reclaiming  petition  (by  Mr  Alexander  Wight)  the  law  is  thus 
pleaded :  <  Although,  in  bonds  of  provision  granted  to  children  no- 

<  minatim,  and  payable  at  the  bther's  death,  the  right  might  trans- 

<  mit  to  the  descendents  of  those  who  predeceased  their  father,  the 

*  law  was  different  where  the  provision  was  in  favour  of  children 
^  nascituri*     In  that  case  the  children  had  only  a  contingent  oi 

*  eventual  right,  depending  on  their  surviving  their  father.'  The 
report  farther  bears :  <  The  Court  were  of  opinion,  that,  in  all  provi- 

<  sions  of  this  sort,  the  issue  of  the  children  predeceasing  the  term 
f  of  payment  were  entitled  to  that  share  which  their  parent  could 
^  have  claimed.'  Then  there  is  also  the  case  of  Binning  u.  Binning, 
21st  Jan.  1767,  fl  C,  wliich  is  an  authority  much  to  the  same 
effect*  I  do  not  think  it  of  any  consequence  in  this  case,  that  the 
grandchildren  were  alive  at  the  date  of  the  settlement,  and  yet  have 
not  been  noticed  in  it*  In  truth,  what  is  equivalent  must,  occur  in 
every  such  case ;  for,  in  testamentary  settlements,  the  deed  is  never 
held  to  take  effect  till  the  death  of  ^e  testator*  In  Neilson  v, 
Bailey,  4th  June  1822,  F.  C,  one  of  the  daughters  was  married, 
and  had  children  at  the  date  of  the  deed :  this  circumstance  is 
brought  under  the  notice  of  the  Court;  but  her  children  obtained 
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ber  Blare  after  a  hearing  in  presence,  on  the  ground  that,  when  a  10  Jane  1896. 

provision  is  made  by  a  parent  for  a  child,  there  is  no  principle  which    ^""^V^^ 

can  be  supposed  to  limit  the  intention  or  restrict  the  provision  to  others  v! 

the  child,  and  not  extend  it  to  the  grandchild  if  the  child  predecease.  Dixon  and 
The  Lords  pronounced  the  following  interlocutor :  *  The  Lords    ^  *"'  . 
having  advised  the  case,  and  heard  counsel  for  the  parties,  adhere  Judgment 
to  the  interlocutor  of  the  Lord  Ordinary  submitted  to  review,  in 
so  far  as  it  finds  that  the  provision  made  in  favour  of  Jacob  Dixon 
the  younger,  the  testator's  eldest  son,  did  not  lapse  or  fall  to  the 
heirs  ab  intestato  of  the  father,  by  the  said  eldest  son  predeceasing 
his  father ;  and  assoilzie  the  defenders  from  the  whole  concla* 
sions  of  the  aetion,  tmd  find  them  entitled  to  expenses ;  find  ad- 
ditional expenses  due,'  &c. 

Lord  Ordtnarjy  Jeffrmf,  .  Act.  Rnihafiardt  H,  J,  Mobertsom,  Alt.  Dean  o/Fae. 
(ZTcpe.)  J,  S,  More.  Thomaa  Grahame,  W.  S.  W.  A,  G,  ff  JR.  EUU.  W.  & 
and  2>.  Fisker,  Agents.        F.  Clerk. 


SECOND  DIVISION. 

No.  CLVIIL  lliA  June  1836. 

MINISTER  OF  THE  PARISH  OF  HARRIS 

affaimi 

HIS  CREDITORS. 

Gesbio  BoNORUSf. — A  minister  of  the  EstMiBhed  Ckurchf  in  obtain^ 
inff  the  benefit  of  ceeiio,  appointed  to  asrign  ane^halfof  his  stipend 
to  his  creditors. 

The  pursuer,  a  minister  of  the  Established  Church,  fell  into  diffi- 
culties from  heavy  losses  on  a  large  farm  taken  by  htm.  He  had 
a  wife  and  children.  His  stipend  did  not  much  exceed  L.150.  His 
glebe  was  said  to  be  worth  about  L.30  a-year :  this,  of  course,  ho 
did  not  admit  The  creditors  did  not  oppose  his  obtaining  the  be* 
nefit  of  this  process,  but  claimed  an  assignation  of  part  of  his  stipend. 
The  Courts  after  some  discussion  and  consideration  of  the  factSi 
ordained  him  to  assign  yearly  one-half  of  his  stipend,  for  the  bene- 
fit of  his  present  creditors. 

Aet.  SmaBKtir.        Ah.  A.  M*NmlL 

R. 
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SECOND  DIVISION. 

No.  CLIX.  nth  June  1836. 

GEORGE  GRANVILLE,  DUKE  OF  SUTHERLAND, 

offoinst 
HUGH  ROSS  or  Cromarty, 

Salmon-Fishing. — Founds  that  a  clause^  <  cum  piseationibtu^*  in  Ae 
titles  of  a  proprietor^  with  an  alleged  immemorial  praetieef  by  him^ 
self  and  othera^  offiehingfor  salmon  in  an  accent  river  with  the 
rod,  and  occasionally  with  a  hand^net^  openly^  and  without  molesta-' 

-  tion,  and  of  appropriating  salmon  so  caught  to  the  use  of  himself 
and  his  friends,  is  not  relevant  and  sufficient,  (in  competition  with 
ft  proprietor  having  rights  of  salmonrfishings  in  the  said  river,  J  to 
establish  a  right  of  salmon  fishing  by  rod  or  hand^met. 

(Sequel  of  the  cauaei  M^Kenzie  v.  Rose^  26tb  May  1880,  F.  C.) 

Narrative.  The  Duke  of  Sutherland,  as  now  in  right  of  Murdo  M^Kenzie  of 
Ardross,  the  original  pursuer,  has,  by  his  titles,  a  right  to  salmon- 
fishings  in  the  river  Shinn.  The  defender,  Mr  Rose,  (now  Ross 
of  Cromarty,)  is  proprietor  of  the  lands  of  Achany,  situated  on  the 
Shinn,  by  titles  containing  this  general  clause,  *  with  the  houses, 
*  yards,  tofts,  crofts  and  fishings,  mosses,  muirs,  &c.  parts,  pendicles, 
*and  universal  pertinents  thereof,  use  and  wont,  pertaining  or 

<  known  to  belong  and  pertain  thereto.'  The  defender  alleged 
that  his  authors  had  been  in  use  to  take  salmon  in  the  Shinn  for 
forty  years,  so  as  to  have  acquired,  in  virtue  of  the  general 
clause  of  <  fishing,*  a  right  of  salmon-fishing ;  and  he  contended 
that  he  had  a  right,  at  all  events,  to  fish  trout  and  other  fish,  exclu- 
sive of  salmon,  ex  adverso  of  his  own  lands.  M^Kenzie,  the  origi- 
nal pursuer,  on  the  other  hand,  claimed  the  sole  and  exclusive  right 
of  fishing  for  salmon  and  other  fish  in  the  water  of  Shinn ;  and  raised 
a  declarator  to  have  this  found,  and  that  Rose  (Ross)  had  no  right; 
and  he  also  brought  a  suspension  and  interdict  to  have  the  latter  pro- 
hibited from  fishing.  After  some  procedure,  the  Lord  Ordinary, 
(1 2th  Nov.  1829,)  <  found  the  suspender  and  pursuer  had  produced 

<  a  sufficient  title  to  the  property  of  the  fishings  of  salmon  and  other 

<  fish  in  the  river  Shinn,  including  the  linn  thereof,  generally,  as  in 

<  a  question  with  the  defender  and  respondent,  who  does  not  pretend 

<  any  right  to  the  said  property  generallyt  or  any  part  thereof  but 


No.  159.  COURT  OF  SESSION.  783 

<  pleads  a  right  of  the  nature  of  a  senritnde  thereon,  vis.  a  special  11  June  1836. 

*  right  of  fishing  for  salmon,  as  well  as  treats  and  other  fish,  by  rod,     ^^^V^ 

*  spear  and  net,  but  not  by  net  and  coble,  founded  on  a  grant  of  lands  sJtberUnd  v. 

*  adjoining,  cum  piscationibus  et.pertinentibus,  with  forty  years'  Bass. 

<  possession  of  such  special  right ;  finds  this  possession  wholly  denied  Nirrative. 

<  by  the  pursuer  and  suspender,  and  therefore  remits  the  cause  to 

*  the  Jury  Court' 

The  defender  reclaimed,  craving  that  the  Court  *  would  recall 

<  and  alter  the  above  interlocutor ;  to  find  that  the  titles  of  the  pur- 

*  suer  cannot  exclude  the  defender  from  killing  fish  other  than  sal- 

*  mon  in  the  river  Shjnn,  so  far  as  his  property  extends  along  the 

<  said  river;  to  recall  the  interdict  to  this  extent,  and  find  expenses.' 
The  Court,  upon  advising  cases,  pronounced  this  interlocutor,  26th 
May  1830 :   <  The  Lords,  &c.  recall  the  interlocutor  reclaimed 

*  against,  and  find  that  the  pursuer  and  suspender  has  produced 
f  a  sufficient  title  to  the  property  of  the  salmon-fishings  in  the  rivier 
f  Shinn,  including  the  linn  thereof,  generally,  as  in  a  question  with 

<  the  defender  and  respondent;  finds,  that  the  defender  aad  respon- 

*  dent  has  right  to  fish  trouts  in  the  river  Shinn,  so  &r  as  his  pro- 

<  perty  extends  along  the  said  river,  with  trout  rods,  but  not  with 

<  net  and  coble,  or  in  any  way  that  may  be  prejudicial  to  the  saU 

<  mon-fishings  belonging  to  the  pursuer  and  suspender;  recall  the 

<  interdict  to  this  extent,  and,  quoad  ultra,  remit  the  cause  to  the 
f  Lord  Ordinary,  reserving  all  claims  to  expenses  of  process  for  his 

<  Lordship's  determination,  and  decern.' 

This  judgment,  while  it  sustained  Ardross,  the  original  pursuer's 
title  to  the  property  of  the  salmon-fishings  in  the  Shinn,  was  in  so 
far  unfavourable  to  him,  that  it  found  the  defender  entitled  to  a 
right  of  trout-fishing,  though  under  certain  qualifications.  An  ap- 
peal was  entered  to  the  House  of  Lords  by  Ardross,  but  the  judg'' 
ment  was  affirmed.  The  cause  having  returned  to  the  Lord  Ordi- 
nary, and  the  defender  having  intimated  that  he  intended  to  retract 
the  supposed  abandonment  of  his  right  to  a  salmon-fishing  with  the 
rod,  he  was  appointed  to  lodge  a  minute  of  his  allegations  in  support 
of  this  special  and  limited  right  of  salmon-fishing.  The  defender  Defender's 
accordingly  averred,  that  the  proprietors  of  Achany  were  in  the  •v®™*^"^  of 
practice  of  fishing  salmon  by  the  rod,  and  that  this  practice  was 
never  for  any  considerable  period  discontinued,  and  existed  down 
to  the  commencement  of  the  present  proceedings,  in  a  greater  or 
less  degree ;  that  they  had  fished  with  a  hand  or  hanging  net,  but 
that  this  right  was  only  exercised  from  time  to  time,  though  not  so 
frequently  as  the  right  of  rod-fishing.  It  was  admitted  that  they 
never  fished  by  net  and  coble,  nor  with  the  spear ;  and  it  was  not 
averred  that  they  received  any  rent  for  .their  rod-fishing,  or  that 
they  sold  salmon  so  caught,  or  ever  enjoyed  this  right  as  a  source        ^^         J 
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11  jriine  lB3d.  of  profit  or  emolument     The  parsuer^  however^  denied  that  the  de- 

^"■^^V^    fender's  authors  ever  fished  with  a  hand  or  hanging  net ;  and  although 

^^beriaBd  v   ^^  ^^  admitted  that  one  of  the  former  proprietors  angled  with  the 

Ross.  rod,  it  was  expressly  averred  that  this  was  done  with  the  permissioii 

of  the  pursuer's  authors* 

Instead  of  whole  facts  being  sent  for  trial  by  a  jury,  the  point  of 
law  was  raised  upon  the  relevancy,  whether  the  facts,  as  stated,  were 
relevant  to  constitute  a  right  of  salmon-^fiabing*  On  hearing  parties, 
the  Lord  Ordinary  pronounced  the  following  interlocutor  and  notet 

<  The  Lord  Ordinary  having  heard  parties'  procurators,  and  coo- 

<  sidered  the  remit  from  the  Second  Division,  minute  for  the  de- 

*  fender,  answers  thereto,  and  whole  process,  finds,  that  the  aver- 

*  ments  of  the  defender,  as  now  explained  by  him,  relative  to  the 

*  exercise  of  a  right  of  salmon-fishing  by  himself  or  his  authors,  are 
^  not  relevant  to  support  his  defences ;  therefore  ref>els  the  defences 

*  in  so  far  as  respects  the  fishing  of  salmon ;  and  in  so  &r  as  re^ 
f  q>ects  the  same,  finds,  decerns  and  declares,  and  prohibits  and  in- 

<  terdicts  in  terms  of  the  libel :  Finds  no  expenses  due  to  either 
«  party.' 

Note,^^^  The  Lord  Ordinary  thinks  the  authorities,  particularly 

*  the  case  of  Forbes  in  Fountainhall,  and  the  cases  of  Colquhoon 

<  and  Chisholm,  are  substantially  in  point.     In  none  of  these  coold 

<  the  decision  rest  on  any  other  ground  than  an  opinion  held  by  the 

<  Court,  that  where  there  is  not  any  express,  special  or  limited  title 

*  of  salmon-fishing  in  another  person,  but  a  competition  between 
^  two  general  unlimited  titles  of  salmon-fishing,  then  the  weaker 

<  general  title  cannot  be  supported  to  any  extent  at  all  by  posses* 

*  sion,  even  continuous  for  forty  years  of  fishing,  without  objection, 

*  by  the  rod.    And  the  averred  accompaniment  of  an  occasional  (not 

*  said  to  be  continuous)  use  of  a  net,  whether  a  hanff-net^  which  h 

*  illegal  in  any  view,  or  a  Aa?u2-net,  which  must  mean  some  small 

*  kind  of  net,  could  not  make  the  matter  materially  stronger.    The 

<  averred  circumstance,  that  the  pursuer*s  authors  fished  always 

<  wholly  by  cruives,  near  the  mouth  of  the  river,  would  make  the 

<  case  weaker  for  the  defender,  as  they  bad  the  less  call  to  interfere 

*  with  any  trifling  rod-fishing,  or  to  watch  any  petty  net-fishing  in 
^  the  river  above  the  cruives.' 

The  defender  reclaimed,  craving  the  Court,  either  at  once  to  sus- 
tain the  defender's  claim  of  a  right  to  rod-fishing  for  salmon,  or, 
before  answer,  remit  to  the  Lord  Ordinary  to  return  to  his  former 
interlocutor,  remitting  the  case  to  the  Jury  Roll  for  trial,  as  to 
the  defender's  possession  of  a  fishing  along  the  course  of  the  river 
Shinn.     Minutes  of  debate  were  ordered. 
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Pleaded  for  the  pareaer — The  defender's  daim  arises  in  compe*'  U  JnM  ie3S. 
tition  with  the  purauer'fl  right,  which  is  not  only  founded  on  an    ^"^"^V^^ 
express  grant  from  the  Crown,  cum  salmonum  piscationibus,  bat  ^^,f^  ^. 
on  a  grant  which  comprehends  the  whole  salmon-fishings  in  the  river.  Rom. 
Contrasted  with  such  a  right,  the  Court  will  receive,  with  great  puT^^*. 
hesitation,  any  claim  which  is  founded  neither  on  a  Crown  grant,  Pleas. 
nor  even  on  an  express  grant  cum  salmonom  piscationibus*     The 
question  is,  what  acts  of  possession  are  sufficient  to  give  to  a  gene«> 
ral  clause  cum  piscationibus  the  same  force  and  effect  with  an  express 
grant ;  or,  in  other  words,  wliat  is  sufficient  to  convert  it  from  a  rights 
which  is  in  its  own  nature  defective  and  ineffectual,  into  one  valid  and 
effectual,  as  a  jus  regale  constituted  by  express  grant  from  the  Crown? 
It  is  not  the  mere  enjoyment  of  angling  for  salmon  as  a  pastime^ 
nor  the  occasional  use  of  fishing  with  rod  by  tolerance  of  the  pro- 
prietor.    The  possession  in  such  a  case  must  be  by  net  and  coble, 
or  by  cruives,  or  by  some  other  acknowledged  mode  of  fishing.   It 
must  be  of  such  a  character  as  would  lead  to  an  immediate  challenge 
if  exercised,  and  would  shew  at  once  that  it  was  not  merely  preca* 
rious  or  by  tolerance,  but  was  enjoyed  as  an  exercise  of  an  un<^ 
doubted  right     Neither  is  the  defender  entitled  to  the  lesser  right 
of  angling  for  salmon,  to  which  he  has  latterly  limited  his  claim. 
.Whether  the  Crown,  or  any  other  proprietor  of  salmon^fishings, 
could  competently  convey  a  limited  right  of  rod-fishing,  or  whe* 
ther,  in  the  transmission  of  salmon-fishing,  the  acquirer  could  be 
burdened  with  a  reservation  of  rod-fishing  in  favour  of  the  adjacent 
Jieritors,  it  is  immaterial  to  inquire.     The  pursuer  does  not  pretend 
to  say  what  effect  might  be  given  in  a  court  of  law  to  an  express 
grant  of  salmon-fishing  by  rod.     There  is  no  authority  recognising 
its  legality.     There  can  be  little  doubt  it  is  a  right  which  does  not 
admit  of  being  acquired  by  prescription,  the  acts  of  fishing  by  rod 
not  serving  to  constitute  the  right,  and  consequently  being  only 
ascribable  to  tolerance  or  precarious  possession.     As  the  defender 
does  not  hold  an  express  grant  of  fishing  by  rod,  the  privilege  of 
angling  for  salmon  having  no  definite  effect  in  law  as  a  substantive 
independent  right,  and  being  wholly  unknown  to  conveyancers,  the 
possessidn  averred  by  the  defender  is  nothing  more  than  what  might 
either  have  been  permitted  from  a  feeling  of  good  neighbourhood,  or 
surreptitiously  taken  in  ignorance  of  the  pursuer  and  his  authors,  but 
that  it  is  in  no  way  capable  of  sustaining  so  important  an  encroach- 
ment on  the  pursuer's  salmon-fishing,  or  of  creating  a  permanent 
.burden  over  his  property.    It  is  only  where  the  possession  becomes 
of  that  absolute  and  exclusive  nature,  which  is  irrecondleable  with 
any  other  supposition  than  an  antecedent  grant  from  the  Crown, 
that  the  ordinary  and  limited  elause,  cum  piscationibus,  secures  and 
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1 1  June  1836.  cmnpreheiids  an  effectnal  right  of  salmon^fiiliii^*    As  to  dedaiont : 

V^-V-**^    1°  Forbes  v.  Udriey,  dd  Dec.  1701,  FoimLy  Dabympkj  M.  7812,  it 

^"therlaDd  v    ^^  ^ond  insufficient  to  constttHte  a  prescriptive  right  to  a  sahnoor 

Ross.         '  fishing,  that  a  party  had  proved  his  possession  of  the  fishing  by 

p^       , .       angle,  spear  and  wand,  that  it  was  aeeoonted  a  part  of  his  tenant's 

Pleas.  livelihood,  and*  that  the  river  fronting  his  ground  was  Us  property: 

In  Leith  of  Freefield  v.  Heritors  of  Don,  I6th  Jan.  1773%  (not 

reported,)  it  was  found,  that  Leith  had  no  title,  to  insist  in  an  ac» 

tion  against  the  cruive  proprietors  for  regulation  of  eruives ;  his 

rights  being  founded  on  a  grant  firom  a  subject-saperior,  cnm  pisoa* 

tionibus  salmonum,  and  an  offer  to  prove  possession  by  rod,  spear 

and  lister,  but  no  offer  to  prove  possession  by  net  and  coble.     In 

Colquhoun  v.  Smollett,  in  1779f,  (also  unreported,)  the  same 


*  Leith  of  Freefield  against  Heritors  of  Don,  ISth  January  1775. — 
SALM0N-FisHi;fG8. — Certain  questions  as  to  the  regulation  of  eruives  occurred  be- 
tween Leith  of  Freefield  and  Heritors  of  cruiTe-fishtngs  on  the  Don.  Freefield, 
in  an  action  at  his  instance,  founded,  as  Iris' title,  on  charters  by  the  Mar  Family, 
containing  express  grants,  cum  piscaiiOnibus  salmoooro  super  aqua  de  Don.  Tbe 
cruive  heritors  objected  to  this  title  as  flowing  from  a  subject-superior.  But,  in 
support  of  it,  Freefield  offered  to  prove  possession  by  rod,  spear  and  lister;  but  he 
did  not  ofTer  to  prove  possession  by  net  and  coble,  or  that  any  rent  had  ever 
been  paid  to  him.  Tbe  Lord  Ordinary,  (Auchlnleiek,)  at  first  pronounced  this  in- 
terlocutor :  *  Repels  tbe  objections  to  tbe  piirsuer^s  title,  and  finds,  as  the  pursuer 
'  has  a  right  from  Lord  Braco,  who  has  a  grant  from  tbe  Crown  of  a  variety  of 

*  baronies,  whereof  the  pursuer's  lands  are  a  part,  cum  salmonum  piscationibus, 

*  the  same  is  a  good  title.*  Upon  advising  mutual  representations,  his  Lordship 
allowed  a  proof  of  facts  and  circumstances,  before  answer,  as  to  the  objection  to 
the  title. 

The  defenders  reclaimed,  on  theground,  *  that,  as  the  Only  possesdoo  which  the 

*  pursuer  or  others  are  said  to  have  bad  of  any  fishing  is  by  rod,  spear  and  lister, 

*  which  is  common  to  every  heritor  who  has  access  to  a  river  where  any  fishes  can 

*  be  caught,  k  is  no  such  possession  as  can  give  a  right  of  prescription.'  The  pur- 
suer in  answer  admitted,  that  that  was  the  sort  Of  possession  be  wished  to  proves 
and  that  *  these  acts  of  possession  were  sufficiently  strong  to  support  aright  pro- 

*  perly  constituted.' 

The  Court  found,  16th  January  1773,  '  that  Freefield  has  not  produced  a  suf^ 

*  ficlent  title  to  insist  in  the  action,  and  remit  to  the  Lord  Ordinary  to  proceed 

*  accordingly.' 

f  Mrs  Smollett  of  Bohhill  agmntt  Sir  Jaxss  CoLQUROim  of  Loss. — 
Salmon- Fishings. — Sir  James  Colquhoun  and  his  ancestors  held  an  express  grant 
from  the  Crown  of  the  salmon-fishings  in  the  Leveo,  from  the  place  where  that 
river  issues  out  of  Lochlomond,  called  the  Balloch,  down  to  the  salt  sea,  where 
the  tide  flows.  In  virtue  of  this  right,  he  and  his  predecessors  had  been  in  the 
constant  posseiision  of  slilmon-fishings  within  these  bounds.  The  lands  of  BonhHI, 
belonging  to  Mrs  Siaolktt,  are  situated  upon  one  of  tbe  banks  of  tbe  Leveo» 
within  the  bounds  above  specified,  which  ihdeed  comprehend  tbe  whole  course 
of  the  Leven.  These  lands  were  held  by  the  Family  of  Smollett  of  the  Crown^ 
and  the  proprietors  were  infeft  in  the  lands  of  Bonhill  and  others,  with  hooves 
and  ^oods,  JitJdngt,  parts,  pendicles,  &c.    The  proprietors  of  Bonhill  had  been 
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priDcipl6»  were  recognised.     It  was  held,  that  a  possesnoo  of  fish-  11  Jone  1886. 
lag  saimonooly  by  the  rod  was  of  so  inferior  a  kind,  that  it  could     j^v"*^ 
not  oonstitute  a  right  of  salmon-fishing,  and  that  it  did  not  entitle  Sutherland  o. 
the  Family  of  SoioUett,  who  had  only  a  grant  from  the  Crown  of  Rom^ 
lands  onm  pisoationibus,  to  interfere  with  Sir  James  Colquhoun's  punuer*! 
grant  i«^n  the  Crown  of  the  salmon-fishings  in  the  Leven.     In  ?!««• 
Gfaishelm  v.  Fraser,  1 7th  June  1801,  F.  C.  M.  App.  SabmmrFiJdng^ 
Na.  1,  which  was  an  action  for  regulating  craives,  Chisholm's  title, 
fimnded  on  a  clause,  com  piseatioaibiis,  with  possession  of  fishing 
salmon  by  rod  and  spear  only,  without  ever  having  wAA  the  salmon 
or  let  the  right,  was  found  ii 


in  the  coDstast  use  ta  fish  faimcn  by  the  rod,  ex  advereo  of  their  own  lands,  and 
had  even  kept  a  servant  for  the  purpose  of  killing  salmon  and  it  appeared  that 
thej  occasionally  had  used  a  salmon  net. 

Sir  James  Colquhoun,  however,  some  time  prior  to  1779,  conceived  that 
they  were  encroaching  upon  his  right  of  salmon-fishing,  and  interrupted  them. 
Mrs  Smollett  thereopon  brought  a  deckrator,  condoding  that  she  had  an  un- 
doubted right  to  a  salmon-fishing,  and  other  fishings  on  Lochlomond,  and  also, 
on  the  Leven,  ex  adverso  of  her  own  lands,  in  virtue  of  her  infefcment  and  im-. 
memorial  possession;  and  also  concluding,  that  Sir  James  should  be  prohi- 
Irited  from  interrupting  her  in  the  said  right  of  fishing,  and  to  remove  certain 
poles  and  stobs  of  wood,  and  nets  thereon,  placed  by  him  at  the  mouth  of  Loch- 
lomond, and  to  leave  the  passage  from  the  said  loch  free  and  open  in  all  time  to. 
come.    In  the  course  of  the  proof  which  was  allowed,  the  Family  of  Smollett 
proved  that  they  had  been  in  use  to  keep  a  servant  for  supplying  them  with  salmon, 
and  that  they  had  a  salmon  net,  with  which  some  of  the  witnesses  had  seen  salmon 
caught,  alt|iough  it  did  not  distinctly  appear  from  the  proof  whether  it  was  a 
proper  salmon  net  or  not.    It  was  proved  that  they  had  been  in  the  use  to  fish 
salmon  themselves  by  the  rod,  and  to  employ  their  servants  to  do  so.    It  appear- 
ed from  the  proof  that  rod-fishing  was  a  more  advantageous  mode  of  catching 
salmon  than  in  almost  any  other  river,  owing  to  the  Leven  being  very  rapid,  inso- 
much that  Sir  James  Colquhoun  and  his  tacksman  bad  been  in  use  to  let  the 
liberty  of  fishing  with  a  single  rod  for  L.5  or  L.6  sterling  per  annum,  and  the 
liberty  of  fishing  with  a  double  rod  at  a  much  h^her  rate.    The  Lord  Ordinary, 
(Auchinleck,)  isth  Dec.  1778,  found,  that  *  the  pursuer,  Mrs  Smollett,  has  a  grant 

*  of  her  lands  cum  piscationibus,  which,  with  continued  uninterrupted  possession 

*  for  forty  years,  would  give  her  a  good  right  to  a  salmon.fishing  by  prescription, 
*•  but  finds  the  proof  brought  by  her  being  chiefly  by  the  rod,  which  is  a  fishing 
^>of  a  meaner  kind,  which,  when  persons  living  in  a  good  neighbonrhood  are  per- 
'  mitted  to  use,  does  not  constitute  a  right  of  salmon-fishing,,  hot  may  well  be 

*  ascribed  to  the  indulgence  of  good  neighbourhood,  and  besides,  even  this  meaner 

*  kind  was  not  continued,  and  therefore  she  cannot  compete  with  the  defender, 
'  who  stands  infeft  cum  salmbnum  piscadonibus,  which  is  a  proper  and  legal  right, 

*  and  therefore  finds  the  defender  has  the  exclusive  right  te  the  sahnoa-fishtngs 
\  witlun  the  bounds  libelled.'  Mrs  Smollett  reclaimed,  andpiecuM,  alternatively, 
that  in  respect  of  the  foresaid  possession,  she  had  either  a  general  right  of  salmour 
fishing,  or  at  least  a  special  right  of  fishing  with  rod  and  spear,  according  to  the  state 
of  possession  previously  enjoyed  by  her  authors.  The  Court,  upon  advising  peti^^ 
tioD  andaniwers,  sdbered  to  the  Lord  Ordinsiys  interlocutor. 

YOL.  XI.  3  F 
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11  June  1836,.      The  defender  pleaded — That  the  following  eonclosionfl  were  de- 
^^V^^    ducible  from  the  settled  principles  and  decisions  applicable  to  this 
Sutherland  v.  q^^^tion  :  1.  That  a  right  of  taking  salmon  by  the  rod  or  hand*net 
Ross.  is  not  inter  regalia,  but  is  a  right  competent  to  every  proprietor. 

Defender's      ^^^9  withont  trcspass,  has  access  to  the  river  and  its  banks,  subject^ 
I'leas.  perhaps,  to  such  modification  as  may  prevent  it  from  abuse,  or  from 

substantially  interfering  with  the  higher  right  of  fishing  appropria- 
ted to  the  Crown;  BelPs  Princ.  §  671  and  1100;  Leslie,  29th  June 
1593,  M.  14,249;  Gairlies,  30tb  July  1605,  M.  ibid.  2.  At  least 
a  right  of  taking  salmon  by  the  rod  is  a  rigkl;  capable  of  beiog  ac- 
quired either  by  express  grant,  or  by  a  clause  cum  piscationibus, 
followed  by  prescriptive  possessiou ;  and  that  the  possession  of  rod- 
fishing,  though  not  a  means  of  acquiring  a  higher  fishing,  or  a  right 
to  interfere  with  cruive-ifishing,  is  yet  a  good  ground  for  constituting 
and  maintaining  this  particular  kind  of  privilege  to  the  extent  to 
which  it  has  actually  been  possessed.  3.  None  of  the  cases  refer- 
red to  by  the  Lord  Ordinary  and  pursuers  support  the  pursuers' 
view,  but,  on  the  contrary,  are  perfectly  consistent  with  the  views 
above  mentioned.  4.  At  all  events,  in  a  question  of  this  kind,  much 
will  depend  upon  the  exact  nature  and  character  of  the  possession 
proved,  either  as  implying  a  mere  tolerance,  or  as  asserting  a  posi- 
tive right ;  and  the  question  of  law  ought  to  be  reserved  for  con- 
sideration, along  with,  or  after  an  investigation  into  the  hcts. 

As  to  the  authorities  relied  on  by  the  pursuers  in  Udney's  case, 
the  question  at  issue  between  the  parties  was  only  a  mutual  claim 
to  exclusive  cruive- fishing.  A  possession  by  rod  and  spear  was 
pleaded  as  sufficient  to  constitute  a  right  c^  the  highest  kind,  though 
clearly  it  was  not  sufficient;  but  nothing  was  argued  or  determined 
as  to  the  point,  whether  a  possession  by  rod  and  spear  was  not  suffi- 
cient  to  constitute  a  right  of  fishing  by  rod  and  spear.  In  Smol- 
lett's case,  the  action  was  laid  sq  as  to  establish,  not  a  limited  privi- 
lege of  rod-fishing,  but  a  full  right  of  salmon-fishing  in  its  utmost 
extent  The  pursuer  injured  her  claim  by  pushing  it  too  far.  The 
poles  and  stobs  complained  of  by  Mrs  Smollett  might  be  sanctioned 
by  the  Court  without  any  intention  to  let  Sir  James  Colquhoon 
invade  her  limited  right  of  rod-fishing,  which  is  perhaps  not  entitled 
to  equal  protection  with  a  higher  right  of  fishing. 

At  the  advising,  the  following  opinions  were  delivered : 

Opinion  of         ZxT^  MedwyfL — Although  the  Court  has  already  sustained  the 
Court.  right  of  the  pursuer's  author  to  the  property  of  the  fishings  of  sal- 

mon in  the  river  Shinn,  it  may  be  worth  while  to  remind  your  Lord- 
ships, with  a  view  to  a  statement  of  the  defender  in  this  case,  that  in 
the  title  of  the  pursuer's  author  in  1 720,  it  is  expressly  denomi** 
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•»  nated  a  cobfe-fishing,  cum  He  corfehouse,  (hut  for  fishers,)  cum  pri-  11  June  1836. 

»^  Vileg^iis,  casualitatibus  et  proficuis  earundem  quibuscunque,  in  the    ^^V^^ 

M  most  ample  terms  of  such  a  g^ant,  thus  apparently  recognising;  only  Sutherland  t^. 

■  a  "coble-fishing  as  a  subject  of  property,  and  by  no  means  importing  Ross. 

f  that  the  river  could  not  be  fished  by  net  and  coble ;  whereas  the  OpinioD  of 

■  defender  has  nothing  but  the  term  j^5/ti«^5  in  the  general  enumera-  Couru 
p  tion  of  the  pertinents  of  the  lands  conveyed,  in  a  title  which  does 

ii  not  flow  from  the  Crown,  but  from  a  subject-superior,  'who  had  no 
li  grant  of  salmon-fishing  in  the  river  in  his  titles,  and  never  attempt- 
it  ed  to  interfere  with  the  right  of  the  pursuer's  authors  under  their 
I  express  grant. 

>  The  rule  of  law  as  to  salmon-fishing  is  thus  laid  down  by  Craig, 

f  i.  16.  88:  *  Salmonum  piscatio  apud  nos  inter  regalia  numeratur, 

i  <  neque  cuiquam  hodie  concessa  videtur,  nisi  specialis  ejus  in  con- 

ti  ^  cessione  mentio  fiat.'     He  adds,  ^  Antiquitns  autem  sub  nomine 

i  *  piscationis  comprehendebatur  etiam  apud  nos,  quoties  perpetua  et 

I  <  ultra  hominum  memoriam  possessio  accesserat'  The  same  doctrine 

$  is  laid  down  at  lib.  ii.  d.  6.  $  15.     He  there  discusses  the  question, 

t  whether  the  words  cum  piscationibus  in  a  charter  of  a  barony  will 

i  carry  a  right  of  salmon-fishing,  and  seems  to  prefer  the  opinion  that 

I  it  does  not,  but  says,  <  Novi  sane  plerosque  viros  nobiles  ex  hac  ge- 


f 


*  nerali  clausula  ^cum  phcationibus)  etiam  salmonum  piseationem 

*  prsescripsisse,  et  propriam  fecisse ;  a  quibus  eas  auferre  durum 

*  esset,  quod  a  jure  communi  non  abhorret'  The  terms  in  which 
Stair  lays  down  the  law  on  this  subject  may  almost  be  reckoned  a 
translation  of  these  passages :  <  Salmon-fishing  is  also  inter  regalia^ 
^  and  therefore  passeth  not  ordinarily  as  pertinent,  and  ought  to  be 

<  expressed  in  the  infeftment ;  yet,  in  some  cases,  salmon-fishing  hath 

<  been  found  constituted  without  special  expression,  but  only  by  the 

<  common  clause  cam  piscationibus  and  long  possession ;'  Stair^  it. 
8. 69.  The  instances  referred  to  are  chiefly  in  the  case  of  a  barony, 
or  when  the  term  cum  piscariis  (the  fishing-station)  is  used,  which, 
in  ancient  conveyancing,  imported  a  higher  right  than  the  other. 
But  I  do  not  mean  to  dispute  that  the  Court  have  latterly  held, 
particularly  since  the  case  of  Lord  Stormont,  Aug.  1773,  that  such 
a  title,  even  in  a  charter  from  a  subject-superior,  is  suflScient  to 
prescribe  a  right  of  salmon-fishing  by  constant  and  immemorial 
possession ;  and  I  only  refer  to  the  above  authorities  to  shew  that 
it  is  a  deviation  from  the  rule  of  law,  admitted  from  the  feelings 
mentioned  by  Craig,  that  it  wonld.be  hard  to  deprive  them  of  what 
they  had  so  long  enjoyed  by  the  acquiescence  of  all  mankind,  yet 
to  be  admitted  only  when  the  possession  is  complete,  and  of  the 
full  right  of  fishing  salmon  in  the  usual  mode,  i.e.  by  net  and  coble. 
Such  an  ample  and  public  exercise  of  the  right,  if  uninterrupted 

3f2 
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11  June  1836.  aiid  continuous  for  fbrty  years,  may  well  imply  thflit  the  pwcaAMer 

^^V^^    conveyed  were  intended  to  include  8almon«>fishing;  while  it  would- 

Sutherland  v.   ^^  quite  Otherwise  if  the  fishing  was  merely  for  amusement  or  sport 

Kos8.  by  the  rod  or  spear,  and  not  continuous  or  uninterrupted  by  an  oe- 

Oproion  of      casional  exercise  of  this  limited  use,  which  it  might  be  redoned 

Court.  unneighbourly  to  interrupt,  which  it  is  admitted  is  not  capable  of 

becoming  a  source  of  patrimonial  profit,  more  especially  when  this 

pretended  right  is  insisted  in  against  the  tiirect  grantee  of  sal* 

mon-fishing  from  the  Crown.     This  seems  to  have  beeti  the  view 

of  the  Court  in  the  cases  referred  to  by  the  Lord  Ordinary,  whicb^ 

I  think,  amply  support  his  view  of  this  case. 

The  old  case  of  Gairlies  shews  that  the  possession,  to  preserve  a 
right  of  salmon-fishing,  must  be  at  least  a  fishing  by  coble.  In  Foi^ 
bes  V.  Udney,  Fountainhall  reports  it  to  have  been  found  by  the 
Court,  that  fishing  by  angle,  spear  and  wand,  was  not  a  sufficient 
possession  for  salmon-fishing ;  and  accordingly  it  is  abridged  by  Lord 
Kames  in  the  Dictionary,  as  laying  down  that  proposition,  voce  Pre" 
scription.  And  although  Dalrymple'fl  report  does  not  bear  expressly 
that  this  was  so  found,  it  bears  nothing  to  the  contrary.  -In  faqt,  it  was 
not  his  object  to  report  this  point ;  for  it  will  be  observed  that  the  case 
is  reported  under  the  title  Jus  tertii^  and  embraces  two  points  only, 
illustrative  of  that  doctrine.  Hence,  on  examining  the  two  reports, 
it  will  be  found  that  they  are  not  contradictory.  Dalrymple  notices 
the  first  two  points  in  Fountainhall,  the  latter  with  a  slight  variatioD, 
that  it  was  jus  tertii  also^  <  Udney  having  no  interest  to  allege  pre- 

<  scription  of  the  obligement  of  his  author,  unless  he  could  allege 
^  prescription  of  his  author's  right  non  utendo;'  and  that  he  could 
not  allege  this  is  the  point  reported  by  Fountainhall.  Dalrymple 
having  reported  these  points,  gives  no  information  as  to  the  fate  ef 
the  case,  as  he  was  not  reporting  it  with  a  view  to  the  law  of 
^almou-fishing ;  but  he  shews  that  Udney's  plea  on  his  possession 
was  not  sustained,  thus  confirming  Fountainhall ;  for  he  says,  <  The 

<  probation  of  possession  does  neither  constitute  a  right  by  prescrip- 

<  tion,  nor  takes  off  the  right  of  either  party  non  ntendo ;  so  that  the 
*  point  of  right  depends  upon  the  respective  production ;'  which 
agrees  pretty  much  with  Fountainhairs  account,  who  joins  to  the 
more  ancient  right  the  more  pregnant  possession,  as  also  influencbg 
the  Court  to  prefer  Forbes,  and  assoilzie  from  Udney's  declarator, 
although  he  actually  was  infeft  within  the  boundary  of  the  other's 
fishings  cum  salmonum  piscationibus  ex  adverse  of  his  lands ;  the 
Court  holding  that  the  title  cum  piscariis  was  applicable  to  all 
kinds  of  fishings,  and  with  the  symbols  of  sasine,  boats,  cruives  and 
nets,  was  applicable  only  to  salmon-fishing.    The  point  which  the 
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Obiirt  had  no  occasion  to  lAqoire  into  was,  whetber  anterior  pos-  11  June  i$36« 
session  was  to  be  presumed.  S*^^^^«/ 

Tlie  next  case  is  that  of  Smollet,  and  a  more  direct  case  upon  suUierUod 
this  point  cannot  be  figured.  Hos^. 

The  .defender  finds  fault  with  Mrs  SmoUet  in  this  case  for  not  ^  TT"  ^ 

opinion  of 

confining  herself  to  claim  the  inferior  right  which  she  exercised ;  Court. 
that  she  injured  her  claim  by  pushing  it  too  ikr.  But  I  do  not  see 
what  other  claim  she  could  make  than  she  did.  She  claims,  in  ge- 
neral terms,  a  right  of  salmon-fishing ;  .and  she  claims  it  according 
as  she  possessed  it,  on  the  ground  of  prescription,  by  the  rod.  The 
ingenuity  of  her  advisers  had  not  devised  a  claim  of  a  more  limited 
kind ;  and  the  interlocutor  of  the  Lord  Ordinary  and  the  Court  shews 
what  would  have  been  the  fate  of  a  claim  limited  to  a  fishing  by 
the  rod  merely. 

A  few  years  previous  to  this  the  same  question  had  occurred,  in 
an  attempt  by  Leith  of  Freefield  to  regulate  the  cruive*fisbings  on 
the  Don. 

The  grounds  of  the  finding  in  that  case  are  more  fully  explained  by 
the  Lord  Ordinary,  when  he  oomes^to-apply  it.  1^,  That  the  pur- 
saer's  titles,  which  bear  a  grant  of  salmon-fishings,  are  derived  from 
subjects  who  have  no  right  to  make  such  grants,  unless  they  have 
themselves  a  right  from  the  Crown :  this  ratio,  I  admits  would 
not  be  sufficient  now  if  there  had  been  the  proper  kind  of  posses- 
tton ;  and»  2(2,  That  he  does  not  qfier  to  prove  that  he  and  his 
authors  have  immemorially,  or  from  any  period,  possessed  the  sal* 
mon-fishing.  In  short,  that  his  title  was  no  higher  than  a  grant 
cum  piscationibus,  and  that  the  possession  condescended  on  by  rod, 
spear  or  lister,  was  not  the  possession  of  a  salmon^fishing  such  as 
would  constitute  such  a  right  by  prescription* 

The  next  case  to  be-  noticed  is  Chisholm  v*  Fraser,  1 7th  June 
1601,  where  it  waa  found  that  ^  an  infeftment  cum  piscationibus^ 

<  followed  by  forty  years'  possession  of  killing  salmon  with  the  rod 

<  and  spear,  was  not  a  sufficient  title  to  insist  in  an  action  for  regu- 

<  lating  the  cruive-fishings  of  an  inferior  heritor,' — just  repeating  the 
judgment  which  had  been  given  in  Freefield's  case,  on  the  simple 
ground,  that  a  fishing  by  rod  and  spear  was  not  the  mode  of  exer- 
cising this  right  contemplated  by  law,  and  that  it  was  only  by  the 
public  and  effectual  exercise  of  it  by  net  and  coble,  calling  upon 
any  one  having  interest  to  interrupt  and  put  it  down,  that  forty 
years'  possession  will  constitute  a  right  by  prescription.  If  Chisholm 
could  have  established  such  a  right,  his  title  to  regulate  the  cruive- 
fishings  in  the  river  was  unquestionable. 

It  is  a  just  remark  in  the  case  for  the  Duke  of  Sutherland,  that 
there  is  no  notice  in  our  writers  on  the  law  of  Scotland,  nor  any 
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1 1  June  1836.  evidence  from  charters,  of  a  right  of  fishing  salmon  by  rod  or  spear. 
"^^V^    It  may  not  be  useless  to  observe,  that  the  symbols  by  which  aasine 
Sutherland  v.  ^^  *  salmon-fishing  is  given  are  net  and  coble,  indicating  clearly 
Ross.  that  that  is  the  mode  in  which  it  is  to  be  exercised.     It  would 

Oi^nion  of      ^^^^  been  much  easier  to  convey  this  right  by  delivering  to  the  dis- 
Couft.  ponee  a  fishing-rod,  or  spear,  or  lister,  if  that  mode  had  been  recog- 

nised as  the  mode  of  using  or  acquiring  this  right. 

At  the  same  time,  in  some  of  the  pleadings  in  the  above  cases, 
it  is  sometimes  assumed,  as  if  the  right  of  fishing  salmon  with  the 
rod  ex  .adverso  of  a  proprietor's  lands  was  a  pertinent  of  property 
requiring  no  express  grant.  None  of  our  law  authorities  lay  down 
any  such  doctrine,  with  the  exception  of  our  latest  writer,  (BelFs 
PrincJ  But  I  cannot  assent  to  any  such  doctrine*  There  was 
at  one  time  an  inclination  in  our  courts  to  limit  the  privilege  of 
salmon-fishings,  being  inter  regalia,  to  those  within  sea-mark,  or 
where  the  sea  ebbs  and  flows,  or  where  the  fishing  is  with  net  and 
coble,  or  trail-net;  in  all  which  cases  an  express  disposition  was  ne- 
cessary, otherwise  that  it  passes  under  the  clause  cum  piscationibus; 
Leslie,  29th  June  1593;  Ld.  of  Gairlies,  30th  July  1605,  and  6th 
Mar.  1606;  Diet.  v.  Salmon-Fishing.  But  this  distinction  seems 
to  have  been  adopted,  in  order  to  protect  the  rights  of  those  heri- 
tors who  had  immemorially  enjoyed  this  privilege,  till,  as  expressed 
by  Craig,  it  would  have  been  durum  to  have  taken  it  aw^ ;  and  it 
probably  led  to  the  establishing  of  it  as  law,  that  such  a  title,  with 
a  proper  sort  of  possession,  was  sufficient  to  prescribe  a  right  to 
salmon-fishing,  though  regale.  But  since  tliat  doctrine  has  been 
established  in  Our  law,  salmon-fishing  has  been  reckoned  inter  re- 
galia, wherever  exercised;  and  no  such  right  is  recognised  as  a 
common  law  right  of  fishing  with  the  rod  ex  adverso  of  a  proprie- 
tor's lands.  It  seems  impossible  to  allege  tliis  after  the  case  of 
Smollett.  Something,  no  doubt,  is  said  in  the  argument  for  Lovat' 
to  this  effect,  in  his  petition  to  the  Court ;  but  no  such  idea  is  to  be 
found  in  the  additional  petition  allowed  b^'tlie  Court,  in  order  to 
notice  the  cases  which  had  been  suggested  from  the  Bench,  no  doubt 
by  the  great  lawyer  then  at  the  head  of  the  Court,  (Sir  Hay  Camp- 
bell,) and  which  is  much  more  carefully  drawn  than  the  original 
petition,  which  had  not  noticed  any  of  these  cases,  or  the  important 
argument  deducible  from  them,  against  such  a  view  of  the  law ;  and 
in  the  answers  for  Chisholm,  whose  interest  ic  would  have  been  to 
fortify  and  enlarge  his  rights  as  much  as  he  could,  it  is  expressly  said, 
^  The  respondent  does  not  know  that  there  is  any  authority  for  this 
<  doctrine ;  on  the  contrary,  he  has  always  understood  that  the  right 
^  to  kill  salmon  in  whatever  way,  whether  with  the  rod  and  spear, 
*  net  and  coble,  or  cruives,  (according  as  the  channel  of  the  river 
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*  will  admit,)  requires  some  original  title,  and  does  not  belong  to  ll  June  1836. 

*  every  proprietor,  as  a  mere  accessory,  or  as  a  part  and  pertinent    ^'^V^*' 

<  of  his  lands.     All  our  lawyers  have  laid  it  down  in  general  and  g^lJijerUmd 

<  comprehensive  terms,  that  the  right  of  killing  salmon  is  a  jus  re-  v.  Ross. 

*  gale,  without  distinguishing  whether  that  right  is  exercised  by  opinion  of 
'  the  rod,  the  spear,  net  or  coble,  or  by  crnives ;'  and  I  think  that  Court, 
statement  of  the  law  is  correct.     I  am  therefore  of  opinion  that  the 
interlocutor  of  the  Lord  Ordinary  is  well  founded,  and  ought  to  be  ' 
adhered  to. 

Lord  Justice-Clerk, — I  have  no  doubt  as  to  the  propriety  of  ad- 
hering, and  I  rest  my  opinion  upon  the  authorities  referred  to.  No 
sort  of  right  of  salmon-fishing  is  carried  by  those  titles  of  the  defender, 
and  the  alleged  possession.  It  must  be  held  to  be  mere  tolerance 
on  the  part  of  those  possessing  the  higher  and  undoubted  right  of 
salmon-fishing.  What  would  we  say  to  the  doctrine,  that  every 
proprietor  on  a  river,  having  the  words  cum  piscationibus  in  his 
charter,  without  any  prescriptive  possession  of  the  right  of  salmon- 
fishing,  were  to  arrogate  the  right,  upon  the  mere  averment  of  ha- 
j»'  ving  enjoyed  the  inferior  mode  of  catching  salmon  for  the  use  of  him- 

self and  Lis  family?  This  would  be  to  place  entirely  at  the  discre- 
tion of  such  proprietors  the  rights  of  others.  Accordingly,  no  such 
state  of  things  prevails ;  the  permission  to  angle  being  generally 
obtained  by  paying  a  certain  sum  to  those  having  right  to  give  it. 
I  take  for  granted  here,  that  there  has  been  the  exercise  of  a 
right  of  rod-fishing ;  but  then  there  is  a  stream  of  authorities  which 
go  to  establish  that  this  is  not  sufficient  to  constitute  a  right  of  sal- 
mon-fishing. The  great  object  in  Smollett's  case  was  to  declare 
the  limited  right  of  fishing,  as  may  be  seen  from  the  interlocutor  of 
the  Lord  Auchinleck. 

Lard  Glenlee  concurred. 

Lord  Meadowbank  was  not  present. 

The  Court  adhered^  with  expenses.  Judgment. 

lord  Ordinary,  Maekentie.  Act.  Hvdarfla'd,  A,  Andirmm.  Alt.  Dean  ofFae. 
(Hope,)  JNeaoes.  Wm,  Machmzie,  W.  S.  and  Stmg  jr  Adam,  S.  a  C.  Agenu. 
F,  Clerk. 


No.  CLX.  FIRST  DIVI8I0K.  l  Uh  Jane  1836. 

Sia  James  Grant  Suttib  against  Geoegb  Gobdon  and  Others. 

Tack.— This  was  a  special  case,  where  the  Court  refused  to  lay  upon  the  tenant 
the  expense  of  a  sequestration  taken  out  by  a  landlord,  currente  termino,  in  se- 
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11  June  18S6.  curity  of  rent  not  become  due;  and  held  that  the  tenant  was  justified  in  thrasb- 

V^py^p/     ing  out  part  of  the  grain  sequestrated,  and  in  using  it  in  feeding  some  horses  also 

Suttie  V,  Gor-  included  in  the  sequestration.    See  the  Papers. 

doo  and 

Others.  Lord  Ordinary,  CorOaue.  Act  JTaoy,  WkufhmL  Alt  For^lh,  A.  M*NalL 

J.  (-  A,  SnttOi,  W.S.  and  WilUam  AUan,  S.&C  Agents.        £>.  Clerk. 

C.  R, 


FIRST  DIVISION. 


No.  CLXL 


Ulh  June  1836. 


NarratiTe. 


The  magistrates  of  EDINBURGH 

affainst 

ALEXANDER  SCOT, 

Regalia.  —  (Harbour.)  —  Declarator.  —  Interdict. — In  m 
action  of  declarator^  at  the  instance  qf  certain  pursuers  who  had  ob' 
tained/rom  the  Crown  a  grant  of  port  and  harbour j  with  thepri' 
vileges  attendant  thereon^  including  that  qf  levying  harbour^  shores 
and  other  dues  within  the  precincts  assigned  in  the  grant;  where^  tJi 
drfence^  it  was  pleaded,  inter  aliOi  that  the  defender's  lands  were 
not  within  the  limits  of  the  grant  to  the  pursuers  ;  that,  besides,  the 
pursuers  had  lost,  by  disuse,  any  right  they  miglit  have  had  to  levy 
dues  opposite  to  the  lands  qftlie  defender ;  and,  furtlier,  that  the  de- 
fender had  acquired  a  prescriptive  right  to  land  goods  for  his  own  use; 
— circumstances  in  which  it  was  found  that  the  pursuers  were  entitled 
to  a  decree  declaratory  of  their  rights,  in  terms  of  the  grants  in  their 
favour  ;  and  the  Court  granted  interdict  against  Hie  defender,  prohU 
biting  him  from  erecting  a  harbour,  pier  or  dock,  or  other  building^ 
so  as  to  interrupt,  interfere  with,  or  encroach  on  the  rights  vested  in 
the  pursuers. 

By  several  royal  cbarterS}  and,  amongst  others,  charters  granted  by 
King  Robert  Bruce,  dated  28th  May  1329,  by  King  James  II, 
dated  in  November  1454,  and  by  King  James  III,  in  November 
1482,  there  were  conveyed  and  granted  in  favour  of  the  corpora- 
tion of  the  city  of  Edinburgh,  various  rights  and  privileges,  in- 
cluding the  port  of  Leith,  roadstead  thereof,  and  the  customs  and 
dues  of  vessels,  goods,  &c.  entering  the  same. 

King  James  IV,  by  a  charter  dated  in  March  1510,  granted  to 
the  predecessors  of  tbe  pursuers,  and  their  successors,  *  totum  por- 
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tmn  noatTQUX  noy am  nuncupat  le  New  Hayin,  com  bondis  ejnsdem  14  Jam  1896« 
per  noB  in  maris  litore  nuper  fectum  et  constmctQm,  inter  capel-    ^"^V^ 
lam  Sancti  Nicolai  ez  parte  boreali  yille  de  Leith,  et  terras  de  tr«te«of  Edin* 
Werdy  Brow,  cum  omnibus  predicti  portos  pecnniis,  viz.  bavin  bur^  v.  Scou 
silver  et  proficais  ejnsdem,  sibi  et  portai  suo  de  Leith  annezandis  N«rf»tft«. 
et  applicandis,  cam  oommnni  et  libero  passaj^o  eundo  ad  prefieitam 
novam  portumet  redeando  ab  eodem  omni  tempore  et  per  omnes 
vias  omniaque  passagia,  que  dacont  ad  eondem  portam — Cam  li» 
bertate  et  spatio  ad  edificandam  et  prolongandam  munitionemy 
viz.  le  pere  et  bolwerk,  ejosdem  portus ;  ac  mercancias  et  bona 
soa  in  navibns,  apnd  dictum  portum,  oneranda  et  ezoneranda  super 
terram  locandi  et  ponendi ;  anchorasque  et  funes  in  litore  figendii 
a  fluzu  maris  ejusdem  portus  usque  ad  frontem  anteriorem  domo- 
rum  de  le  South  Raw,  viz.  que  ez  parte  australi  transitus  ville 
dicti  novi  portus  edificantur;  et  sicutse  ante  sinum  ejusdem  in 
longum  eztendunt.     Ac  cum  omnibus  aliis  privilegiis  dicU  n6vi 
portus  ac  simili  modo  et  adeo  libere,  in  omnibus  et  per  omnia 
sicut  ipsi  de  portu  suo  de  Leith  et  libertati  ejusdem  liberius  in- 
feodantur  et  eundem  possident'    Sasine  thereafter  followed  in 
May  1511. 

King  James  VI,  by  charter  dated  in  March  TGOS,  commonly 
called  the  Golden  Charter,  confirmed  various  prior  grants,  and, 
among  others,  the  above-mentioned  grant  of  the  port  of  Newhaven, 
and  granted  of  new  to  the  town  of  Edinburgh  the  ports  of  Leith  and 
Newhaven  in  the  following  terms :  *  Et  non  solum  totum  et  inte- 

<  grum  predictum  portum,  estuarium  et  receptaculum,  vulgo  the 

*  poirt,  hevin  and  herbrie  de  Leith  et  fundum  ejusdem  ac  radam 

*  et  stationem  de  Leith  et  pertinen.'  &c.     '  Ac  cum  omnibus 

*  commoditatibus,  asiamentis,  privilegiis  et  immunitatibus  ad  pre- 

*  nussa  spectan.  et  pertinen.     Et  in  specie,  omnia  et  singula  privi* 
^legia,   custumas,  et  alia  prout  ad  longum  in  vulgari  sequitur, 

<  viz.  and  in  speciall,  all  and  haill  the  privileges,  custumes,  hevyn 

*  silver,  anchoragiis,  doksilver,  goldyn  penneis,  schoir  silver,  ez- 

<  actionis,  rentis,  dewties,  and  casualiteis  of  the  siud  poirt  and 

<  hevyn  of  Leyth,  raid  thereof,  and  toun  of  Leith,  and  of  the  New* 

*  hevin,  according  to  the  tabill  heir  following,'  &c.  <  sed  etiam  totum 

<  et  integrum  antedictum  novum  portum  nuncupatum  the  hevin 

<  and  harbrie  of  Newhevin,  ac  stationem  et  radam  ejusdem,  cum 

<  terris  cuniculariis  vulgo  lie  lynkis,  domibus,  edificiis,  terris  et 

*  bondis  et  suis  pertinentiis  jacen.  super  littus  maris  ez  australi 
^  latere  aque  de  Forth,  a  capelia  Sancti  Nicholai  ez  boreali  latere 

*  ville  de  Leyth,  usque  ad  terras  nuncupatas  Weirdybrow,  et  in 

*  longitudine  ad  arabilas  terras  sicuti  dicti  prepoutus,  balUvi 

*  et  consules,  eorumque  predecessores  easdem  habent  sen  juste  pos- 
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The  Magis- 
trates of  Edin- 
burgh V,  Scot. 

Nernitife. 


siderepoterint,' '  cum  omnibus  etintegris  privilegiis,  portunm  pecu- 
niis  vulgo  lie  hevin  silver,  schoir  silver,  anchoragiis  et  lie  doksilver, 
golden  pennies,  impositionibus,  custumis,  taxationibus,  exactioni- 
buB,  redditibus,  censubus,  iirmis,  devoriis  et  ejusdem  casaalitatibus, 
ipsis  eorumque  portu  antedicto  de  Leith,  annexandts  et  applicandis; 
ac  cum  communi  et  libero  passagio  eundi  et  redeundi,  ad  et  ab 
dicto  nostro  burgo  de  Edinbni^b,  ad  pre&tum  novum  portum,  et 

^ad  predictas  terras  cunicularias  et  bondas  earundem,  per  omnes 
vias,  plateas,  tramites,  semitas  et  passagia  ad  eundem  ducen«  pe- 
dibus  et  equis,  vulgo.  on  futt  and  horse,  ac  cum  eorum  curribus  et 

,  vehiculis,  bonis  et  mercimoniis  que  contigerint  onerari  seu  ezo- 
nerari  apud  predictum  novum  portum  vulgo  lie  Newhevyn  vehere 
et  transportare,  ad  et  ab  eodem  competentis  latitudinis  et  longitu- 
dinis  ad  hoc  necessarii,  cum  libertate  et  spatio  edificandi  et  am- 
plificandi  piram  et  propugnaculom,  vulgo  the  peir  and  bulwark 
ejusdem  portus,  ac  mercantias  et  bona  sua  in  navibus,  cymbis  sea 
aliis  vasis,  apud  dictum  portum  oneranda  et  exoneranda,  super 
terram  locandi  et  ponendi,  anehorasque  rudentes,  funes  et  ligami- 
na,  in  maris  litore  et  lie  schoir,  a  fluxu  maris  antedicti  portus  et 
terrarum  cuniculariarum,  usque  ad  frontem  anteriorem  domorom 
de  lie  Southraw,  que  ex  parte  australi  transitns  ville  de  Newhevyn 
edificantur,  et  sicut  si  ante  et  ad  sinum  ejusdem  in  longum  exten« 
dunt  figendi ;  Ac  com  omnibus  aliis  privilegiis  antedicti  novi  portus^ 
ac  simili  modo  et  adeo  libere  in  omnibus  et  per  omnia,  sicuti  ipsi 
de  portu  suo  de  Leyth,  custumis,  libertatibus  et  pertinentiis  ejus- 
dem saperius  recitatis  liberius  infeodantur,  et  eundem  possident 
seu  possidere  poterint' 
The  charter  also  contained  a  chiuse  of  union,  uniting,  annexing 

and  incorporating,  <  ad  et  cum  dicto  nostro  burgo  de  Edinburgh, 

<  statu,  privilegiis  et  libertatibus  predictis  eidem  concessis,  omnes 
^  et  singulas  predictas  moras  communes,  maresias,  lacus,  ripas,  ter^^ 

*  ras,  portus  vulgo  lie  poirtis  and  hevynis  de  Leyth  et  Newhevin, 

*  radas,  stationes,  propugnacula,  vulgo  lie  poirtis  and  hevynis  de 

*  Leyth  et  Newhevin,  radas,  stationes,  propugnacula,  vulgo  raidis, 

*  peiris,  schoirris,  bulwarkis,  bondas,  vias,  semitas,  plateas,  passagia, 

<  cum  plenis  et  liberis  jurisdictionibus;  in  unum  liberum  burgum 

*  regale,  tenementum  et  tenandriam.' 

By  a  charter  dated  in  October  1636,  King  Charles  the  First,  con^ 
firmed  prior  grants,  and  of  new  granted  to  the  burgh  of  Edinburgh, 
'  totas  et  integras  diet,  villam  et  terras  de  Newhevin  et  bondas 

*  ejusdem,  inter  St  Nicholas  Chapell  et  Wairdiebrow,  cum  portu, 

<  estuarii,  receptaculo  et  rada  ejusdem,  lie  raid,  cum  lie  Linkis, 

<  domibus,  edificiis,  tisrris,  bondis  et  pertinen.  ejusmodi,  cuin  uni^ 
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^  reisis  privilegiis,  libertatibos,  et  custumis  eorundem,  lie  hevin  H  June  1836 

*  silver,  schoir  silver/  &c.  ^^^"^7 

The  property  of  Trinity,  belonging  to  the  defender,  is  situated  to  tratesof  Edin 
<the  west  of  the  port  or  village  of  Newhaven.    The  lands  of  Trinity  burgb  «.  Scot 

formerly  belonged  to  the  kirk-session  of  South  Leith ;  and  in  a  NarraUve. 

charter,  ^^^ted  16th  March  1614,  granted  by  King  James,  they 

are  thus  described :  ^  Arid  two  acres  of  the  said  lands,  lying  betwixt 
^  the  lands  of  old  belonging  to  our  predecessors,  on  the  east ;  the 
:<  laird  of  Inverleith's  land  on  the  west,  ascending  to  the  Cjaighead 
^  and  waterdrop  of  the  same  on  the  south,  and  descending  to  the 
/  flood  mark  on  the  northern  side.' 

In  the  subsequent  titles  they  are  described  as  <  All  and  whole  that 
.*  piece  of  ground  of  the  lands  of  Trinity  Mains,  formerly  called 

<  Bellshaogh,  and  part  of  the  field  called  Bogside,  immediately  sooth 

*  of  the  same,  and  now  called  Christian  Bank,  &c.  bounded  by  the 

*  King's  highway  leading  from  Newhaven  to  Cramond  on  the  north, 
.*  &c.  all  lying  in  parish  of  North  Leith  and  sheriffdom  of  Edin- 

*  burgh.' 

The  pursuers,  finding  that  the  defender  had  applied  to  Parlia- 
ment for  leave  to  erect  a  harbour  opposite  to  his  lands  of  Trinity, 
raised  this  action  to  have  it  declared,  (I.)  That  the  pursuers  have 
good  and  undoubted  right  to  exact  and  levy  harbour,  shore,  and 
.other  dues  on  all  vessels  and  goods  of  every  description,  loaded 
and  unloaded,  from  or  upon  the  shore  of  the  Firth  of  Forth,  be- 
tween St  Nicolas'  Chapel  and  Wardiebrow  aforesaid,  or  at  least 
from  or  upon  any  part  of  the  said  shore  opposite  or  adjacent  to  the 
property  at  Trinity  or  Trinity  Bay,  belonging  to  the  said  Alexan- 
der Scot,  as  fully,  freely,  and  to  the  same  extent  as  they  ttfe,  in 
virtue  of  the  foresaid  royal  charters,  entitled  to  do  at  the  port  of 
Leith.  (2.)  That  the  shore  adjoining  the  said  property  of  the  said 
Alexander  Scot  forms  part  of  the  links  conveyed  by  the  foresaid  ' 

royal  charters,  and  belongs  exclusively  to  the  community  of  Edin- 
burgh. (3.)  That  the  said  Alexander  Scot  has  no  right  of  free  port 
or.  of  harbour,  or  any  privilege  or  right  whatever  connected  with 
the  sea  shore  within  the  bounds  above  mentioned,  (4.)  That  the 
.  property  of  the  said  Alexander  Scot  does  not  extend  to,  and  is  not 
bounded  by  the  sea  or  sea  shore,  and  he  has  no  right  to  use  and 
occupy  the  said  shore  adjoining  his  said  lands  for  any  purposes  what- 
ever, whether  of  landing  goods,  making  piers,  or  similar  purposes. 
(5.)  That  neither  the  said  Alexander  Scot,  nor  any  one  deriving 
right  of,  from,  or  through  him,  have  right  to  erect,  build,  or  esta- 
.  blish  a  harbour,  pier,  or  dock,  or  to  load  or  unload  goods  belonging 
to  themselves,  or  for  their  own  use,  of  any  description,  from  or.  up- 
on his  said  property  at  Trinity  or  Trinity  Bay,  without  the  consent 
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14  June  1830.  of  the  parsuers,  and  without  payment  of  the  shore,  harbour,  and 
^"^V^  other  dues  exigible  by  the  pursuers  in  virtue  of  the  foresaid  royal 
^^^^^Iq,  charters,  and  no  right  whatever  to  land  or  receive  the  goods  of 
burgh  V.  Scot.  Others  thereon,  except  under  the  grant  of  free  port  belonging  to 
the  pursuers,  and  as  authorised  by  them,  and  subject  to  the  pay-- 
ment  and  conditions  of  their  right  of  dock  and  harbour*  (6.)  That 
any  attempt  by  the  said  Alexander  Scot,  or  those  deriving  right 
from  him,  to  use  the  sea  shore  adjoining  to  die  said  lands  of  Trinity- 
as  a  free  port  or  harbour,  or  to  land  goods  thereon,  is  inconsistent 
with,  and  an  evasion  of  the  rights,  privileges  and  duties  vested  in 
and  belonging  to  the  pursuers  and  the  community  of  Edinburgh^ 
and  with  the  public  right  of  port  and  harbour  established  at  Leith 
and  Newhaven,  whether  the  said  shore  adjoining  to  the  said  lands  of 
Trinity  is  within  the  bounds  within  which  the  dues  belonging  to 
the  pursuers  can  be  levied  or  not.  The  summons  concludes,  that 
the  defender,  and  all  others  acquiring  right  from  him,  should  be  in- 
terdicted and  prohibited  from  erecting  a  harbour,  pier  or  dock,  so  as 
to  interfere  with,  or  encroach  on  the  rights  vested  in  the  pursuers; 
The  pursuers  pleaded — 1.  That  they  are  entitled,  in  virtue  of 
their  charters,  and  the  possession  following  thereon,  to  exact  and 
levy  harbour,  shore  and  other  dues,  as  libelled,  upon  all  vessels 
resorting  to,  and  upon  all  goods  loaded  and  unloaded  within  any 
part  of  the  district  between  St  Nicolas'  Chapel  and  Wardiebrae, 
including  that  part  thereof  lying  opposite  or  to  the  north  of  Trinity. 
2.  The  shore  opposite  to,  or  to  the  northward  of  the  defender's 
lands  of  Trinity,  belongs  to  the  pursuers,  in  respect  the  same  Is  the 
site  of  what  formerly  formed  the  links,  which  were  conveyed  to, 
and  possessed  by  their  predecessors  as  their  property.  8.  The  de- 
fender has  no  right  or  title,  either  by  grant,  by  prescription,  or 
otherwise,  to  a  port  or  harbour  to  the  northward  of  his  lands,  or 
within  any  part  of  the  foresaid  district,  or  to  levy  dues  upon  vessels 
resorting  to  the  same,  or  upon  goods  loaded  or  unloaded  there,  or  to 
appropriate  or  occupy  any  part  of  the  same  shore,  for  making  piers 
or  any  similar  purposes.  4.  The  defender  cannot  have  the  privi- 
lege of  so  occupying  or  appropriating  the  said  shore,  in  virtue  of 
his  right  to  the  lands  of  Trinity,  in  respect  not  only  that  these  titles 
do  not  include  any  such  privilege,  but  likewise,  that  his  lands  are 
not  bounded  by  the  sea,  and  that  the  public  road,  and  also  the  site 
of  the  links  belonging  to  the  pursuers,  are  interposed  between  the 
sea  and  his  lands :  And,  5.  Separatimj  The  defender  is  not  entitled 
to  use  the  said  shore  as  a  free  port  or  harbour  belonging  to  himself, 
whether  or  not  the  said  shore  be  within  the  bounds  within  which 
the  dues  belonging  to  the  pursuers  are  leviable ;— -in  respect  that  a 
grant  of  a  port  and  harbour,  within  the  bounds  included  in  a  former 
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grant  to  a  different  party,  or  in  the  immediate  vicinity  thereof,  is  l^  Jan«  1^36. 
inept;  and  that,  in  the  present  case,  the  use  of  the  riiore  by  the    V^  y"^'  . 
defender,  for  the  purpose  of  trade,  of  loading  and  unloading  vessels,  urates  of  E^n- 
and  shipping  and  landing  commodities,  would,  in  the  circumstances,  burgh  9.  Scot. 
be  an  evasion  and  an  unlawful  infringement  of  the  rights,  privileges 
and  dues  belonging  to  the  pursuers,  and  the  right  of  public  port 
and  harbour  establuhed  at  Leith  find  Newhaven, 

The  defender  pUaded — 1.  The  pursuers  have  no  tegal  tide  to  Defender's 
support  the  conclusions  of  the  present  action.  They  never  had  any 
right  or  title  to  the  ground  libelled  on,  which  was  followed  with 
possession ;  and,  even  if  they  had,  it  has  been  long  ago  lost  by  de- 
reliction, and  by  the  effect  of  the  negative  prescription.  2.  Hie 
defender,  both  from  his  various  titles,  and  from  the  state  of  the  pes* 
session  enjoyed  by  him  and  his  predecessors  for  more  than  forty 
years,  has  the  sole  right  to  claim,  appropriate,  and  inclose  the  shore- 
ground  in  dispute.  3.  The  lands  of  Trinity,  and*  the  ground  ex 
adverse  of  it,  are  not  included  within  either  the  ports  or  harbours  of 
Leith  and  Newhaven,  and  never  formed  any  part  of  these  ports  or 
harbours;  and  consequently  the  pursuers  are  not  entitled  to  levy 
dues  or  any  duties  upon  any  goods  or  vessels  loading  or  unloading 
upon  these  lands.  4.  Even  if  the  pursuers  could  shew  that  they 
were  entitled  to  levy  any  dues  at  the  defender's  lands,  as  compre-^ 
bended  within  the  port  of  Newhaven,  in  virtue  of  the  charters 
libelled, — the  right  to  levy  the  dues  therein  specified  has  been  lost 
by  dereliction  and  non-usage,  and  could  not  prevent  the  defender 
from  erecting  piers  on  the  shore  for  the  accommodation  of  himself 
and  his  tenants,  and  others  who  may  frequent  the  same  by  his  per- 
mission ;  at'  all  events,  even  in  this  view,  the  pursuers  could  not 
claim  any  other  or  higher  dues  than  those  which  are  granted  by 
the  Golden  Charter. 

Cases  were  ordered  by  the  Lord  Ordinary,  and  the  cause  was  re- 
ported to  the  Court. 

The  pursuers  mainiained — That  they  have  a  right  of  free  port  Argument  for 
from  between  St  Nicholas'  Chapel  to  Wardiebrow,  and  that  the  """*"• 
lands  of  Trinity  were  included  within  these  boundaries :  that  the 
links  which  were  granted  to  them  extended  to  the  north  of  Trinity, 
and  lay  between  it  and  the  sea ;  and  that  they  have  exercised  the 
rights  of  possession  both  of  the  harbour  and  of  the  links,  in  so  far 
as  these  have  extended  beyond  the  lands  of  Trinity  to  the  west  of 
Newhaven. 

That  according  to  the  authority  of  Hargreave's  Tracts,  p.  46, 
the  grantees  of  a  right  of  port  are  entitled  to  levy  dues  in  the 
whole  of  the  district  specified  in  the  grant :  That  this  right  has  been 
exercised  by  the  pursuers;  for,  in  the /irst  place,  in  all  the  acts  of 
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HJuoelssa.  Parliament  for  levying  dues  for  erecting  the  docks  at  Leitb,  the 
Legislature  expressly  confirmed  the  right  of  the  pursuers  to  levy  the 
tratcs  of  Edin-^^^s  ^^  ^^^  P^'^  ^^  Newhaven  as  well  as  of  Leith,  according  to  the 
burgh  V.  Scot,  table  therein  referred  to.  2.  In  the  statutes  also  regarding  the  Fife 
Argument  for  ^^^  Mid-Lothian  ferries,  the  Legislature  has  confirmed  the  rights 
Pursuers.  of  the  pursuers,  as  owners  of  the  port  of  Newhaven.  3.  According- 
ly, the  same  shore-dues,  &c.  which  are  leviable  at  the  port  of  Leith, 
have  always  been  levied  at  whatever  parts  of  the  districts  between 
St  Nicholas*  Chapel  and  Wardiebrow  vessels  have  been  accustomed 
to  land,  and  goods  have  been  shipped  or  unshipped.  In  particuhiTs 
the  fact  is  admitted,  that  such  dues  have  been  levied  upon  all  vessels 
which  have  resorted  to  the  stone  pier  at  the  village  of  Newhaven, 
including  even  the  passage-boats  upon  the  Fife  and  Mid-Lothian 
ferries,  and  also  upon  all  goods  landed  thereat,  including  the  very 
materials  of  which  the  pier  was  constructed.  Besides,  when  a  tern* 
porary  pier  was  erected  at  a  place  situated  due  north  of  the  lands  of 
Trinity,  for  shipping  and  unshipping  goods  carried  by  a  London  steam- 
boat, the  shore-dues  were  levied  upon  all  such  goods ;  and,  above  all, 
when  the  owners  of  steam-boats  resorting  to  the  chain  pier,  which  has 
been  erected  also  to  the  north  of.  the  lands  of  Trinity,  attempted  to 
withhold  payment  of  the  shore-dues,  the  pursuers  effectually  vindi- 
cated their  right  in  the  Court  of  Admiralty,  and  in  thb  Court,  by  de- 
crees against  them,  finding  expressly,  that  that  pier  was  within  the 
bounds  of  the  port  of  Newhaven,  and  on  that  ground  decerning  the 
owners  of  these  vessels  to  pay  the  accustomed  shore-dues  to  the  pur- 
suers: And,  4.  The  right  of  the  pursuers,  as  owners  of  the  right  of 
port  along  the  whole  of  this  district,  was  expressly  recognised,  both 
.  when  the  chain  pier  was  erected,  and  when  the  bulwark  was  built, 
by  which  the  road  trustees  have  protected  the  public  road  along 
the  shore,  and  by  their  permission  to  perform  these  operations  as  a 
matter  of  fevour,  having  been  expressly  applied  for,  and  obtained  be- 
fore the  operations  were  commenced :  That  even,  assuming  that  the 
pursuers  had  lost  by  prescription  their  rights  to  levy  dues  at  a  par- 
ticular part  of  the  port,  the  right  of  port  would  still  remain,  which 
implies  a  power  to  prevent  the  defender's  appropriating  ground  in- 
•cluded  in  the  bounds  of  the  port  for  the  purpose  of  erecting  a  ri- 
val harbour,  because  a  grant  of  a  branch  of  the  regalia  implies  that 
it  shall  not  be  frustrated  by  any  similar  grant  to  another  person ; 
Harffreave^s  Tracts^  p.  60;  Tarbet  t;.  Boyle,  t22d  Dec.  1731; 
Campbell  v.  Campbell,  18th  Jan.  1815 ;  Trustees  of  Kirkcaldy 
Ferry,  18th  Dec.  1821,  S.  8f  D,  It  has  been  held  in  the  following 
decisions  regarding  markets,  that  a  second  grant  in  the  neighbour- 
hood of  the  first  is  inept;  Falconers,  24th  June  1642,  Mor,  4146; 
Farquharson,  24th  Dec.  1679,  Mor.  4147;  Magistrates  of  Stirling, 
7th  Feb.  1706,  Mor.  4148. 
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The  defender  maintairud — That  from  time  immemorial  the  port  H  June  1836. 
or  harbour  of  Newhaven  has  been  known,  and  may  be  identified ;     ^^"^'^'^ 
and  that  it  never  extended  beyond  what  is  known  by  the  Southern  ^^^  of  Edin- 
Row  of  Newhaven  :  That  no  dues  upon  goods  or  any  thing  else  burgh  ».  Scot. 
were  ever  levied  by  the  pursuers  upon  the  lands  of  Trinity,  or  Argument  for 
the  grounds  to  the  westward  of  Newhaven,  except  in  one  or  two  tbe  Defender. 
modern  instances  mentioned  in  the  papers :   That  so  far  as  me- 
mory exists,  the  lands  of  Trinity  have  been  actually  bounded 
by  the  sea  upon  the  north ;  and  that  every  right  that  was  compe- 
tent to  a  proprietor  on  the  sea  shore  has,  from  time  immemorial, 
been  exercised  by  himself  and  his  predecessors. 

It  is  not  disputed  that  the  lands  of  Trinity  are  not  expressly 
comprehended  in  the  grants  of  the  pursuers ;  and  the  right  of  port 
to  which  they  are  entitled  is  evidently  limited  to  what  has  been 
known  from  time  immemorial  as  the  port  and  harbour  of  Newhaven. 
.The  boundaries  alluded  to  so  often  by  the  pursuers  are  those  of  cer- 
tain territorial  property,  which  may  at  one  time  have  been  granted 
to  the  Magistrates,  but  the  greater  part  of  which  has  been  long 
ago  destroyed.  These  boundaries  have  no  connection  with  any 
right  of  free  port,  no  such  right  having  been  granted  by  any  of 
the  charters  referred  to ;  and  such  right  is  not  to  be  considered  as 
conveyed,  unless  there  is  a  special  grant,  as  in  the  case  of  Agnew 
V.  The  Magistrates  of  Stranraer,  27th  Nov.  1822,  S.  ^  £>.,  and 
Christie  v.  Landale,  16th  May  1828.  The  defender  has  averred, 
that  no  duties  or  exactions  under  any  of  the  g^nts  were  ever  le- 
vied to  the  westward  of  Newhaven,  or  at  the  lands  of  Trinity, 
and  contends,  in  point  of  law,  that  if  the  question,  as  to  the  inter- 
pretation of  the  grant,  be  doubtful,  that  doubt  is  removed  by  pre- 
scription, and  that  the  pursuers  have  lost  whatever  right  they  might 
have  originally  possessed  by  the  effect  of  the  negative  prescription, 
on  the  principles  established  in  the  following  cases ;  Miller  v.  Storrie, 
June  15.  1757,  Mor.  10,738;  Earl  of  Aboyne  v.  Magistrates  of 
Edinburgh,  10th  March  1775,  Mor.  1972;  Cowan  t;.  Magistrates 
of  Edinburgh,  Feb.  22.  1828^  If  any  doubt  therefore  exists,  as  to 
whether  the  lands  of  Trinity  were  comprehended  within  the  bounds 
over  which  the  right  of  levying  dues  claimed  by  the  pursuers  ex- 
tend, the  fact,  that  no  dues  ever  had  been  claimed  from  these  lands, 
is  submitted  to  be  conclusive  of  the  question.  As  to  the  cases  of 
the  Tug  steam-boat  and  Morning  Star,  founded  on  by  the  pur- 
suers, the  defender  not  being  a  party  to  them,  they  cannot  affect 
the  present  question.  Further,  the  lands  of  the  defender  have 
been  bounded  by  the  sea  for  upwards  of  forty  years ;  and,  infeft 
with  part  and  pertinent,  he  has  exercised  every  right  and  posses- 
sion upon  the  sea  shore,  which  a  proprietor,  bounded  by  the  sea, 
is  entitled  to  exercise,  without  challenge  or  interruption ; — h'e  has 
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H  June  183a.  permitted  the  feuars  of  the  respondents  to  use  the  beach  at  Trinity, 
j^^^^^  prevented  boats  or  drifted  vessels  being  removed  without  his  con- 
trates  of  Edin-seut,  imported  articles  of  consumption,  taken  sea-ware,  stones  and 
burgh  V,  Scot,  gravel  from  the  beach,  and  prevented  all  others  from  taking  such 
Argument  for  uses  of  the  sea  shore,  eVected  bath-houses,  and  let  the  shore  for 
the  Defender,  batiijug  machines : — whereas  no  acts  of  possession  are  proved  by 
the  pursuers*  Besides,  by  a  contract  entered  into  with  the  road 
trustees,  the  defender  obtained  right  to  the  old  road  which  now 
forms  part  of  the  bed  of  the  sea  or  beach,  with  power  to  construct 
bathing  machines  or  houses  there,  or  whatever  else  he  might  think 
proper ;  and  in  1820  he  gave  a  charter  of  part  of  the  shore  ground 
to  a  company  for  the  erection  of  the  chain  pier.  The  pursuers  have 
therefore  lost,  by  the  negative  prescription,  any  right  to  the  shore 
they  might  have  had;  and  the  defender  has  acquired,  as  part  and 
pertinent  of  the  lands  of  Trinity,  the  rights  which  exist  in  a  pro- 
prietor who  is  bounded  by  the  sea ;  Erskinsy  ii.  6.  17 ;  Belly  Prin. 
sect  43;  Campbell  v.  Brown,  Nov.  18.  1813;  Bouden  v.  Craw- 
ford, Nov.  13.  1813.  The  English  authorities  cited  by  the  pur- 
suers can  have  no  effect  in  the  Scotch  court.  The  argument,  that 
even  were  there  a  regular  grant  of  harbour  from  the  Crown  in  fa- 
vour of  the  defender,  he  would  not  be  entitled  to  use  it,  because  it 
might  be  supposed  to  interfere  with  the  rights  previously  granted 
in  favour  of  the  pursuers,  of  the  ports  of  Newhaven  and  Leitb,  de- 
rives no  support  from  the  authorities  quoted,  because  they  apply 
entirely  to  the  case  where  a  charter  has  been  granted  by  the  Crown 
within  the  precincts  of  the  former  port ;  whereas,  in  the  first  place, 
the  pursuers  have  not  established  that  the  lands  of  Trinity  are 
within  the  precincts  of  the  port  of  Newhaven ;  and  even  if  they 
were,  there  is  no  attempt  to  give  the  defender  a  charter  with  a  right 
of  free  port. 

At  advising. 
Opinion  of  Lord  Bolgray, — I  have  no  difficulty  on  the  general  principle 

Court.  which  should  rule  this  case.     There  is  no  competition  of  rights  as 

to  the  harbour.  Ports  and  harbours  are  res  publicse,  and  are  vested 
in  the  King  as  trustee  for  the  public ;  and  he  has  the  sole  power  to 
grant  this  right  to  a  subject,  and  to  authorise  him  to  levy  dues. 
Indeed  it  is  impossible  to  suppose  a  grant  of  that  nature  without  it 
is  accompanied  by  the  rights  which  naturally  belong  to  it,  and  which 
are  to  be  exercised  within  the  limits  of  the  g^nt  The  right  of 
harbour  is  not  confined  to  a  particular  spot,  but  has  generally  cer- 
tain precincts  assigned  to  it.  The  law,  as  I  have  now  stated  it,  is 
clearly  laid  down  by  Craig.  In  the  case  before  us  there  is  a  dis- 
tinct g^nt  to  the  Magistrates  of  Edinburgh  of  the  right  of  a  port 
and  harbour  from  St  Nichohis'  Chapel  to  Wardie-brow.      Now, 
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erery  man  having  a  grant  is  entitled  to  have  a  declarator  of  his  H  June  1836. 
rights  in  terms  of  that  grant,  and  of  the  privileges  attending  it     ^^^V*^ 
I  am  therefore  of  opinion  that  the  pursuers  should  obtain  a  de*  ^^  oi^Edia. 
cree,  in  terms  of  the  charters  in  their  fevour,  granting  them  a  pri-  burgh  v.  Seot. 
vilege  of  port  and  harbour,  and  the  rights  attendant  thereon  of  opinion  of 
erecting  piers  and  levying  dues,  within  the  precincts  assigned.  Court. 
Should  the  lands  of  Trinity-  be  within  these  bounds,  then  I  think 
the  pursuers  are  further  entitled  to  an  interdict  to  protect  their 
rights.    If  the  lands  of  the  defender  lie  beyond  the  limits  of  their 
grant,  then  the  Magistrates  should  not  interfere.     But  I  am  clearly 
of  opinion  that  they  are  entitled  to  decree  in  terms  of  their  grant 
from  King  James,  and  further  than  that  I  do  not  go. 

Lard  Mackenzie. — I  am  of  the  same  opinion,  because  I  am  satb- 
fied  that  the  Magistrates  have  conveyed  to  them,  by  their  titles,  a 
right  of  free  port  at  the  least,  from  St  Nicholas'  Chapel  on  the  east, 
to  Wardiebrow  on  the  west.  It  is  stated,  no  doubt,  on  this  re- 
cord, that  the  lands  of  Trinity  are  beyond  the  boundaries  of  Wardie- 
brow ;  and  a  proof  on  that  point  is  demanded.  This  would  have 
been  relevant  if  the  defender  had  averred  that  Wardiebrow  was 
at  some  place  specified,  different  from  that  maintained  by  the  pur- 
suers, so  that  it  was  impossible  the  lands  of  Trinity  could  be  in- 
cluded within  these  limits,  and  a  proof  might  have  been  allowed. 
But  I  do  not  find  any  such  averment  as  would  entitle  him  to  such  a 
proof.  Trinity  is  admitted  to  be  to  the  east  of  Wardie,  and  hence 
is  within  the  limits  of  the  grant.  The  defender  denies,  it  is  true, 
that  Trinity  is  within  the  bounds  of  the  port  of  Newhaven ;  but  that 
is  because  he  does  not  admit  that  these  extend  beyond  the  town  of 
Newhaven  itself.  We  cannot  then,  in  my  opinion,  allow  a  proof, 
because  there  is  no  statement  which  raises  a  proper  point  for  an 
issue.  I  must  therefore  hold,  that  the  limits  within  which  the  pur^ 
suers  have  a  right  of  free  port  extend,  at  least,  to  Trinity;  and  such 
being  the  case,  the  pursuers  are  entitled  to  decree  in  terms  of  the 
first  conclusion.  The  defender  has  two  arguments  against  such  a 
finding ;  first,  that  as  the  pursuers  have  not  levied  dues  on  the  por- 
tion of  the  coast  opposite  Trinity,  they  have  therefore,  pro  tanto, 
lost  their  privileges  by  disuse.  But  this  plea  is  not  available.  It 
would  have  been  a  good  defence  to  shew  that  others  had,  by  usage, 
obtained  for  themselves  a  right  to  those  privileges ;  but  it  does  not 
follow  that  the  pursuers  have  lost  their  rights  at  the  place  in  ques- 
tion, by  not  levying  dues  there,  if  they  have  been  in  the  practice  of 
doing  so  at  other  parts  of  the  precincts  assigned,  such  as  at  Leith 
and  Newhaven.  In  the  next  place,  the  defender  alleges  that  he  has 
been  in  the  custom  of  landing  goods  there  for  his  own  use ;  but  this 
is  not  conclusive,  because  he  might,  as  a  special  £Eivour,  be  permitted 
to  do  this  for  his  own  use.     Besides,  this  privilege  would  be  only  a 
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H  June  1836.servitu(]e  on  the  right  of  free  port,  which  would  require  to  be  rested 
^^'^V^  on  a  title ;  bat  we  have  no  evidence  that  his  lands  reach-  the  shore. 
trates^f^Edin-  ^  ^°*  therefore  clearly  for  granting  decree  in  terms  of  the  first  con- 
burgh  t;.  Scot  elusion  ;  but,  in  respect  to  the  terms  of  some  of  the  others,  I  have 
Opi^iion  of  Considerable  difficulty.  It  is  admitted  that  the  land  adjoining  the 
Court.  defender's  property  has  been  washed  away  by  the  sea :  how  then 

can  we  find  in  terms  of  the  second  conclusion?  Though  the  property 
may  remain  in  the  original  proprietor  after  it  has  been  covered  by 
the  sea,  as,  for  exaipple,  where  a  valuable  mine  is  in  that  situa- 
tion, still  his  rights  cannot  be  of  the  same  absolute  and  exclusive 
nature  as  before.  They  cannot  extend  a  coelo  ad  centrum,  because 
he  could  not  prevent  ships  sailing  over  it,  and  he  must  there- 
fore have  a  mixed  right  Meantime,  we  cannot  declare  in  terms 
of  the  second  conclusion,  as  it  is  not  proved  that  the  shore  ad- 
joining the  defender's  lands  formed  part  of  the  links  conveyed  to 
the  pursuer ;  and  the  defender  does  not  produce  the  least  evidence 
to  shew  that  the  lands  were  granted  as  lands  on  the  shore  at  all,  or 
with  any  special  right,  or  with  any  pertinents  as  such.  Then  there  is 
the  conclusion,  as  to  the  defender  having  no  connection  with  the  sea 
shore.  It  would  be  going  far  to  say  that  he  has  none,  if  the  sea  in 
fact  washes  up  to  his  lands.  All  we  can  find  is,  that  he  has  not  a 
right  of  free  port.  With  regard  to  the  conclusion,  that  the  pro- 
perty of  the  defender  does  not  extend  to,  and  is  not  bounded  by 
the  sea  shore,  we  cannot  find  that,  for  it  is  a  fact  which  is  not  to 
be  known  from  the  titles,  which  is  not  admitted  by  the  defender, 
and  scarcely  averred  by  the  pursuers.  The  defender  is  entitled  to 
land  within  the  precincts  of  the  grant,  without  the  consent  of  the 
pursuers,  but  not  without  paying  dues.  The  sixth  conclusion  is 
hypothetical,  and  ought  not  to  be  entertained  by  us,  if  the  view  I 
take  of  the  first  is  to  be  adopted.  In  short,  it  appears  to  me  that 
what  we  are  warranted  in  finding,  is,  in  substance,  that  the  pursuers 
have  a  grant  of  free  port  within  the  limits  mentioned,  and  that  the 
defender  has  not  shown  a  sufficient  title  to  do  any  thing  in  preju- 
dice of  that  grant 

Lord  President. — I  concur  in  opinion  with  your  Lordships.  There 
can  be  no  doubt  the  right  of  free  port  is  inter  regalia.  It  is  held  by 
the  Crown  in  trust  for  the  public,  and  the  Crown  alone  has  the 
power  to  grant  a  right  of  harbour.  A  grant  of  harbour,  in  the  ge- 
neral case,  would  be  useless,  unless  precincts  were  added ;  for  where 
there  is  an  accessible  beach,  any  one  might  erect  another  harbour 
close  by.  Therefore,  in  all  the  grants  of  this  kind  which  I  have 
seen,  precincts  have  been  added  to  prevent  the  encroachments  of 
hoters.  Now,  here,  the  town  of  Edinburgh  has  a  right  to  a  free  har- 
bour from  St  Nicholas'  Chapel  to  Wardiebrow.  Scot,  the  defender, 
has  produced  no  title ;  and  it  is  not  averred  that  Trinity  forms 
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a  part  of  Wardie,  or  that  Wardiebrow  could  form  part  of  the  H  June  1830. 
lands  of  Trinity.     There  can  be  no  doabt  that  the  town  has  the    ^*V^ 
sole  right  of  harbour  within  these  precincts,  and  that  Wardie  is  to  ^^  of^in- 
the  west  of  Trinity.    In  these  circumstances  I  consider  the  Magis-  burgh  v.  Scot, 
trates  entitled  to  decree,  in  terms  of  the  first  conclusion.     In  re-  opinion  of 
gard  to  the  other  conclusions,  I  agree  with  Lord  Mackenzie,  that  Court, 
we  cannot  find  expressly  in  terms  of  all  of  them. 

Lord  Gillies  was  absent. 

Dean  ofFacuUy^  for  the  pursuers,  intimated  that  he  would  mo- 
dify the  conclusions  of  their  declarator,  so  as  to  meet  the  views  of 
the  Court  And  a  minute  having  been  given  in  to  that  effect,  the 
Court  pronounced  the  following  judgment : 

'  The  Lords  having  advised  this  cause,  and  the  cases  for  both  judgment 

<  parties,  and  heard  counsel,  find  and  declare,  Imo,  That  the  pur- 
^  suers  have  good  right  to  erect  and  levy  harbour  and  shore-dues, 

<  and  other  dues,  on  all  vessels  and  goods  loaded  and  unloaded,  from 

<  and  upon  the  shore  of  the  Frith  of  Forth  between  St  Nicolas' 

<  Chapel  and  Wardiebrow,  or  at  least  from  and  upon  any  part  of 

<  the  said  shore  opposite  or  adjacent  to  the  property  at  Trinity  or 

*  Trinity  Bay  belonging  to  the  said  Alexander  Scot,  as  freely  and 

<  to  the  same  extent,  and  as  fully  as,  by  virtue  of  their  royal  char- 

<  ters,  they  were  entitled  to  do  at  the  port  of  Leith :  2c/(7,  That  the 

<  said  Alexander  Scot  has  no  right  of  free  port  or  harbour  within 

<  the  bounds  above  mentioned  :  d^t(7.  That  the  said  Alexander  Scot 

<  has  no  right  to  use  and  occupy  the  shore  adjoining  his  own  lands 

*  for  making  piers  or  similar  purposes :  4/o,  That  neither  the  said 

*  Alexander  Scot,  nor  any  one  deriving  right  from  or  through  him, 
'  have  right  to  make  harbour,  pier  or  dock,  or  to  load  or  unload 
^  goods  belonging  to  themselves,  or  for  their  own  use,  of  any  de- 

<  scription,  from  or  upon  the  said  property  at  Trinity,  or  Trinity 
'  Bay,  without  payment  of  the  shore,  harbour  or  other  dues  exigible 

*  by  the  pursuers,  in  virtue  of  the  foresaid  royal  charters,  and  no  right 

<  whatever  to  land  or  receive  goods  of  others  thereon,  except  under 
'  the  grant  of  free  port  belonging  to  the  pursuers,  and  as  authorised 

*  by  them,  and  subject  to  the  payment  and  conditions  of  their  right 
^  of  dock  and  harbour :  Reserve  consideration  of  the  remaining  con- 
^  elusions  of  declarator :  Interdict  and  prohibit  the  defender  from 

*  erecting,  building  or  establishing  a  harbour,  pier  or  dock,  or  other 

*  building,  so  as  to  interrupt,  interfere  with,  or  encroach  on  the  said 

<  rights  vested  in  the  community  of  Edinburgh,  or  the  pursuers  re- 

<  presenting  them  as  aforesaid,  and  decern.' 

Lord  Ordinary,  Fv&erUnu  Act.  Dean  ofFac,  {Boptt)  Bfanhatt,  Alt  Sol.' 

Gen,  (Cuninghamef)  Keay%  Graham  ff  Andtnon^  W.  S.  and  Akxander  Scot, 

.  W.  S.  A  genu.         S.  Clerk. 

C.  R. 
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FIRST  DIVISION. 
No.  CLXII.  \&ih  June  1836. 

JOHN  ANDERSON 
against 

THE  BANK  OF  SCOTLAND. 

Fhocess. — Title  to  pursue. — Reduction. — 714^  tiOeqfa  se* 
cond  son^  as  heir  qfhis/aiher,  an  his  elder  brother's  deaih^  to  fmr' 
sue  a  reduction  of  a  settlement  ofheritage,  made  by  his  father  to  his 
prejudice^  in  favour  of  his  said  eldest  brother, — to  which  it  ufos  ob- 
Jectedy  that  the  interest  of  the  pursuer  to  insist  in  the  action  was  ex* 
eluded  by  other  deeds  of  his  father ^  executed  prior  to  the  settlement 
in  question,  under  which  he  had  a  pecuniary  interest,  but  was  pre* 
vented  from  taking  up  the  succession  as  ficir  of  his  father, — sus- 
tained. 

Process. — Jury. — Circumstances  in  which  a  cause  was  remitted  to 
the  Jury  BoU,  before  answer  as  to  certain  pleas  in  law  which  raised 
the  merits  of  the  cause. 

Karrative.  RoBERT  Anderson  inherited  from  his  father  the  lands  of  Stro« 
guhan,  Skinford  and  others^  and  purchased  those  of  Gordonston, 
Chapell,  and  Lochanhead.  On  the  8th  December  1820  be  exe- 
cuted two  deeds  of  settlement,  by  the  first  of  which  he  conveyed 
the  lands  of  Chappell,  Kenmuir,  and  Drumshanlag,  in  trustp  to 
James  Anderson,  his  eldest  son,  for  behoof  of  the  pursuer,  John 
Anderson,  under  the  burden,  l^^.of  certain  heritable  bonds,  and 
of  L.IOOO  to  each  of  his  otlier  children.  By  the  second  deed  he 
conveyed  the  lands  of  Skinford,  Stroquhan  and  others,  in  favoar 
of  his  eldest  son,  James  Anderson,  under  the  burden,  1st,  of  all  his 
debts;  and,  2dlg,  of  an  annuity  of  L.100  to  Mrs  Anderson,  in  the 
event  of  her  surviving  him.  The  deed  also  contained  a  conveyance 
of  all  his  moveables,  with  a  certain  provision  in  favour  of  the  widow. 
By  a  disposition  and  deed  of  settlement,  dated  13th  July  1825, 
Mr  Anderson  disponed,  to  and  in  favour  of  his  eldest  son,  James, 
his  whole  heritable  and  moveable  property,  directing  him,  (!•)  ^^ 
pay  his,  the  granter's,  debts;  (2.)  to  pay  L.4200  to  the  younger 
children,  viz.  L.330  to  each  of  John,  (the  pursuer,)  William,  and 
Thomas,  and  the  balance  to  the  rest  of  the  children  in  certain  pro- 
portions, under  burden  of  the  widow's  liferent  The  deed  contained 
a  revocation  of  former  settlements,  and  a  declaration  that  it  should 
take  immediate  effect,  the  grantee  being  bound  to  account,  during 
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liis  father's  life,  for  the  annual  produce  of  the  reversion,  under  de-  16  June  1836. 
duction  of  the  expenses  of  management.     James  Anderson  was    ^"^V^*^ 
immediately  infeft  thereon ;  and  having  embarked  in  commercial  j^^  Buk^of 
speculations,  he,  for  the  purpose  of  meeting  engagements,  granted,  Scotland, 
in  1825,  two  bonds  and  dispositions  in  security,  one  for  L.10,000,  j^^n^^e. 
and  the  other  for  L.2500,  over  certain  portions  of  the  estate.     In 
1827  James  Anderson  farther  granted  an  absolute  disposition  to  the 
Bank  of  Scotland,  of  the  whole  lands  and  estate  conveyed  to  him 
by  his  father.    By  a  sepsLrate  letter  this  deed  was  declared  to  be,  as 
between  the  parties,  a  disposition  in  trust,  until  payment  of  the  debt 
due  to  the  bank,  which  ultimately  amounted  to  about  L.  15,000. 
The  eldest  son,  James,  died  on  8th  November  1828,  surviving  his 
father  about  a  month.   The  bank  subsequently  paid  off  most  of  the 
prior  heritable  creditors,  and  obtained  right  to  the  securities. 

The  pursuer,  who  was  the  second  son,  and  had  been  abroad  at 
the  date  of  his  fether's  settlement,  in  1825,  soon  after  his  return 
brought  this  action  of  reduction  of  it,  and  of  the  various  deeds  fol- 
lowing thereon,  pleading^    1.   The  deed  of  settlement  under  re- 
duction not  having  been  subscribed  by  the  alleged  granter  before 
witnesses,  nor  his  subscription  acknowledged  in  presence  of  the 
alleged  instrumentary  witnesses,  the  said  deed  is  null  and  void. 
2.  The  alleged  granter  being  incapable  of  understanding  tbe  same, 
and  not  being  of  sound  and  disposing  mind,  the  said  deed  is  null 
and  void.     3.  The  alleged  granter  being  of  weak  mind,  and  the 
deed  not  having  been  fairly  explained  to  him,  nor  fully  understood, 
but  impetrated  by  fraud  and  circumvention,  the  said  deed  is  redu- 
cible.    4.  The  deed  being  to  the  lesion  of  the  granter,  and  advan- 
tage having  been  taken  of  his  imbecility  by  circumvention,  the  deed 
is  reducible.     5.  The  said  disposition,  even  if  it  should  be  found  to 
be  the  true  and  genuine  deed  of  the  alleged  granter,  being  insuf- 
ficient to  warrant  the  securities  granted  by  James  Anderson  under 
pretence  thereof,  the  said  securities  are  reducible  on  that  head. 
6.  The  reference  in  the  instrument  of  sasine  to  the  conditions  under 
which  the  deed  was  granted  was  sufficient  to  put  the  defenders  on 
their  guard,  and  they  are  thereby  barred  from  pleading  ignorance 
of  the  terms  of  the  foresaid  deed,  or  bona  fides,  in  taking  security 
for  the  debts  of  James  Anderson.   7.  The  defenders  are  also  barred, 
personali  exceptione,  from  founding  on  these  securities,  without  re- 
ference to  the  title  of  James  Anderson  under  the  foresaid  disposi- 
tion, in  respect  that  the  same  was  known  to  their  agents.    LasOy^ 
The  defenders  are  bound  to  account  for  the  rents  to  the  pursuer's 
predecessor,  and  the  pursuer  is  entitled  to  be  reponed  agttinst  the 
deeds  under  challenge  cum  omni  causa. 

The  bank  pleaded —  ( 1 .)  Even  if  the  deed  under  challenge  were  liable 
to  reduction,  the  title  and  interest  of  the  pursuer,  as  the  eldest  survi- 
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16  June  1836.  vivingr  son  and  heir  of  his  father,  to  insist  in  this  action,  are  excluded 
^^^V*^^  by  the  deeds  founded  on  by  the  pursuer  in  article  fifth  of  the  conde- 
The  Bank  of  scendence,  (being  the  deeds  first  above  mentioned,)  and  which  his 
Scotland.  father  executed  in  1820,  and  which  were  only  recovered  under  the 
Narrative.  diligence  of  the  Court,  after  the  pursuer's  original  condescendence 
had  been  lodged.  (2.)  In  consequence  of  the  pursuer  having  acted 
upon,  and  accepted  of  the  provisions  made  in  his  favour  by  bis  father's 
disposition  and  settlement,  and  of  his  other  repeated  acts  of  homo- 
logation, he  is  barred  from  pursuing  the  present  action  of  reduction. 
(3.)  As  the  respondents  are  confessedly  onerous  disponees,  the 
fraud  alleged  to  have  been  practised  by  Mr  James  Anderson  is  not 
pleadable  against  them.  And  with  reference  to  the  alternative  con- 
clusions of  the  summons,  which  proceeds  on  the  supposition  that 
the  deed  under  challenge  is  the  true  and  genuine  deed  of  Mr  An- 
derson, the  respondents  maintain,  (4.)  That  the  disposition  being 
in  its  form  and  nature  an  irrevocable  conveyance  to  James  Ander- 
son, the  eldest  son  of  the  granter,  his  heirs,  disponees  and  assignees 
whatsoever,  heritably  and  irredeemably,  and  infeftment  having  been 
expede  in  his  favour,  and  duly  registered,  he  bad  full  power  and 
right  to  grant  the  securities  over  the  estates  which  were  executed 
by  him,  and  to  convey  the  estates  themselves  onerously  to  the  re- 
spondents ;  and  consequently  the  deeds  are  not  reducible  on  the 
alleged  ground  of  want  of  power  in  the  granter.  (5.)  The  form  of 
expression  by  which  James  Anderson  is  taken  bound  and  obliged 
to  account  to  his  father  for  the  annual  produce  of  the  reversion  of 
the  estate,  after  payment  of  his  debts,  is  not  such  as  to  render  the 
claim  of  accounting  at  Mr  Anderson's  instance,  or  at  the  instance 
of  the  pursuer,  as  now  representing  him,  a  real  burden  on  the  estate; 
and  therefore,  being  merely  a  personal  claim,  and  none  of  the  other 
provisions  being  declared  real  on  the  conveyance,  they  are  not 
transmissible  against,  or  preferable  to  the  claims  of  the  respondents, 
under  the  disposition  in  their  favour;  Stair,  ii.  3.  53;  Ersk.  ii.  3. 
49;  Bank.  i.  519;  Bell,  5th  edit.  i.  686;  Martin  v.  Paterson,  22d 
June  1808;  jipp.  to  Morr.  voce  Personal  and  Real,  iJo.  5  ;  M'ln- 
tyre  v,  Masterton,  3d  Feb.  1824;  Johnston  v.  Ramsay,  20th  May 
1824;  Braidwood  v.  Braidwood,  26th  Nov.  1«85.  (6.)  The  re- 
spondents transacted  with  Mr  James  Anderson  on  the  faith  of  the 
public  register,  and  in  the  bona  fide  belief  that,  as  appeared  from 
the  registers,  he  was  undoubted  and  unfettered  proprietor  of  the 
estates ;  and  therefore  they  are  not  barred,  personal!  exceptione,  or 
otherwise,  from  maintaining  any  of  their  pleas  in  defence  against 
this  action :  And,  (7.)  The  deed  of  settlement  under  challenge  was 
neither  null  nor  void,  nor  liable  to  reduction  on  the  grounds,  or  any 
of  them,  alleged  by  the  pursuer,  as  having  been  impetrated  from 
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Mr  Anderson  by  frand  and  circamvention  on  the  part  of  his  eldest  16  June  1836. 
son,  Mr  James  Anderson,  or  any  one  else,  ^"^^^^^ 

*  The  Lord  Ordinary  (3d  March  1836)  having  considered  the  i^e  Bwik^V 
closed  record  and  productions,  and  heard  the  pursuer,  and  the  Scotland. 
Bank  of  Scotland,  the  only  defenders  appearing  thereon,  repels  Lo^dOrdU 
the  defences  of  want  of  title  or  interest;  and,  quoad  ultra,  before  nary'*  Inter- 
further  answer,  and  particularly  before  answer  as  to  the  plea  of  ^^^^' 
the  defenders,  that  the  grounds  of  reduction,  even  if  well  founded, 
eould  not  operate  in  law  against  them  who  maintain  themselves  to 
be  bona  fide  onerous  creditors,  remits  the  cause  to  the  Jury  Roll, 
reserving  all  questions  of  expenses.' 

Note. — <  The  Lord  Ordinary  has  disposed  of  the  pleas,  that  the  Note, 
pursuer  has  no  title  or  interest,  because  they  go  to  exclude  all 
further  discussion.  But  the  defenders,  mistaking  the  meaning  of 
what  was  done  in  the  case  of  Braidwood,  (26th  November  1835,) 
maintain  that  other  legal  questions,  which  raise  the  merits  of  the 
case,  should  be  disposed  of  before  any  trial  of  the  facts.  The  Lord 
Ordinary  is  not  of  this  opinion.  Wherever  it  is  possible  that  a 
trial  may  be  requisite,  if  the  law  of  a  case  be  settled  in  a  particu- 
lar way,  he  thinks  that  the  focts,  especially  if  they  may  supersede 
the  legal  discussion,  should  be  ascertained  first;  partly  because 
evidence  may  perish,  partly  because  the  legal  point  is  generally 
affected  by  the  circumstances,  and  partly  because  no  court  ought 
to  determine  legal  points  unnecessarily.  But  independently  of 
this,  one  of  the  grounds  of  reduction  here  is,  that  there  is  a  defect 
in  the  execution  of  the  deed ;  that  is,  that  there  is  no  deed  at  all. 
Yet,  in  this  situation,  it  is  proposed  to  go  on  ascertaining  what 
the  legal  effect  of  the  deed  is.  The  defenders'  plea,  founded  on 
their  being  onerous  creditors,  is  not  raised  if  there  be  no  deed. 
The  defenders  also  maintained  that  the  whole  case  was  disposed 
of  by  homologation.  A  verdict  finding  homologation  may  possibly 
render  it  unnecessary  to  proceed  further  with  the  trial.  But  though 
it  may  sometimes  be,  it  is  rarely  the  province  of  the  Court  to  de~ 
cide  this  fact ;  especially  when,  as  here,  even  the  party  pleading 
it  has  no  one,  or  no  two  clear  writings  to  prove  it,  but  only  infers 
it  from  a  variety  of  documents  and  circumstances,  when  the  oppo<« 
site  party  has  further  proof  to  adduce.' 
The  defender  reclaimed.  At  advising,  Keat/^  for  the  defender,  Defender's 
pleaded^  that  the  pursuer  was  not  entitled  to  insist  as  heir-at-law  of  ^^^^** 
his  father,  although  his  elder  brother  had  died  without  issqe;  be* 
cause  the  father  had  previously,  in  1830,  executed  deeds  in  trust  to 
the  elder,  which,  if  the  deed  in  question  was  reduced,  would  prevent 
the  pursuer  taking  up  the  succession  as  heir  of  his  father,  though 
certainly  he  had  some  pecuniary  interest  under  these  deeds  of  1820 : 
That,  in  the  next  place,  fraud  was  not  a  relevant  ground  of  the  re- 
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16  Jane  1836.  duction  against  tbe  bank,  who  were  bona  fide  onerous  creditors}  and 
not  cognisant  of  it.  It  was  therefore  necessary  first  of  all  to  have  a 
decision  on  two  preliminary  pointSi  vii.  whether  the  title  of  tbe  pur- 
suer is  not  excluded  by  the  disposition  1820, — end  whether  or  not 
the  disposition  to  the  eldest  son  was  of  such  a  nature  as  to  put  the 
bank  in  mala  fide  to  take  the  securities  which  they  held :  That,  so 
fiir  as  related  to  the  form  of  proceeding,  the  case  of  Braidwood  folly 
bore  out  what  was  now  demanded.  There  the  sommons  of  redoc* 
tion  rested  on  two  grounds ;  firsts  That  tlie  deed  had  been  reroked ; 
and,  second^  on  the  head  of  fraud.  And  when  the  question  came  to 
be  discussed,  whether  or  not  this  case  was  to  be  sent  to  a  jury,  it 
was  argued  that  there  was  no  subject  for  an  issue,  if  it  were  held  in 
law  that  tbe  deed  was  revoked.  Upon  which  the  Court  took  up 
that  point,  and  on  finding  tbe  deed  not  revoked,  sent  the  case  to  a 
jary  to  discuss  the  question  of  fraud.  The  defenders  are  further 
entitled  to  a  decision  upon  the  point,  whether  the  pursuer  can  come 
against  them,  bona  fide  onerous  holders  of  these  securities,  there 
being  no  statement  against  them  as  to  any  knowledge  of  the  fraud 
of  the  heir ;  it  being  an  established  principle,  that  the  fraud  of  the 
author  does  not  affect  a  bona  fide  successor. 

Dean  of  Faculty  and  Robertson^  for  the  pursuer,  pleaded — ^The 
question  which  is  properly  before  the  Court,  at  this  stage,  is,  whe-* 
ther  the  pursuer  is  excluded  by  want  of  interest     The  deed  which 
is  challenged  is  a  revocable  mortis  causa  deed  in  favour  of  the  eldest 
son,  under  which  the  bank  claim  as  his  assignees.     Now,  the  title  of 
the  pursuer  is  irresistible ;  because,  if  he  sets  aside  this  deed,  he 
brings  into  existence  the  deed  of  1820,  which,  it  is  admitted,  is  more 
favourable  to  him  than  the  present ;  and,  in  tlie  next  place,  if  he 
gets  rid  of  the  deed  in  questioi^  be  may  then,  if  he  think  peeper, 
ehallenge  the  deed  of  1820.    In  fiact,  this  case  is  just  similar  to  that 
of  Lord  Fife,  decided  in  the  House  of  Lords,  17th  July  182S, 
Shawns  Appeal  Cases,  L  498 ;  for  the  pursuer  is  the  heir  of  line, 
who  challenges  the  last  deed  of  his  author  made  to  his  prejudice. 
It  is  impossible  for  the  pursuer  to  make  up  his  title  under  the  firsts 
till  tlie  last  has  been  revoked ;  and  if  he  chooses  to  hold  under  the 
first,  tbe  Court  has  no  power  to  interfere :  Therefore  the  title  is  un- 
exceptionable, and  suflScient  interest  has  been  qualified.    Next,  as  to 
the  decision  on  the  point  of  law :  it  is  a  settled  point,  that  tbe  Court 
shall  not  decide  the  law,  unless  it  is  absolutely  necessary  to  the  in* 
vestigation  of  tbe  facts.     So  it  was  laid  down  in  the  case  of  Lady 
Ramsay,  20th  August  1833,  and  in  other  cases.     The  first  ground 
of  reduction  here,  is  to  set  aside  tbe  old  man's  deed ;  and  this  comes 
before  the  reduction  of  the  securities.      Now,  tbe  bank  are  in- 
terested  only  as  to  the  securities;  and  they  surely  cannot  prevent 
the  pursuer  from  proceeding  to  try  the  first  point,  by  demanding  a 
decision  on  questions  of  law,  which  are  not  necessary  to  the  inve9ti- 
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gation  of  the  facts.    They  inay  be  perfectly  right  in  their  objection;  16  June  issi. 

but  the  proper  time  for  trying  it  is,  when  they  come  to  settle  an  ^***V*^^ 
tissue,  when  it  will  be  determined  whether  there  is  a  relevant  case  xhe^^Bank  of 
•kid  against  them.  Scotland. 

The  Court  adhered,  reserving  the  question  as  to  additional  ex*  Judgment, 
penses. 

4 

Lord  Ordinary,  Cockbum.       Act  Dean  ofFae.  {Hope,)  D.  M*Nei!L        Alt.  Ket^ 
and  Whigham,  James  Hope,  W.S«  and  Vavideone  jf  Sjfme,  W.S.  Agents. 


8.  Clerk. 


C  R* 


SECOND  DIVISION. 


'  No.  CLXIII.  16ih  June  188(<. 

i 

TRUSTEES  OF  the  late  Alexander  Forstth,  S.S.C. 

against 

GEORGE  LEARMONTH, 

ET  E  CONTRA. 


Implied  Contract. — Superior  and  Vassal. — Presompttoi^. 
'  >    — Circumstances  in  which,  in  an  action  of  declarator  by  the  repr^ 

'    sentatives  of  the  proprietor  of  a  certain  area  of  ground,  against  h 
party  who  had  built  upon  and  possessed  the  same  for  a  considerable 
period f  it  was  founds — that  the  portions  of  the  ground  so  built  upon 
were  held  in  feu,  and  that  although  no  written  contract  had  passed 
t  between  the  parties^  there  were  data  sufficient  to  enable  the  Court  to 

^  compel  the  defender  to  enter  into  a  regular  feu^eontract, 

(  The  late  Alexander  Forsyth  was  proprietor  of  a  piece  of  ground  in  NarrauWe 

<  the  neighbourhood  of  Edinburgh,  which  he  proposed  to  feu  in  the 

^  form  of  a  crescent,  to  be  called  Claremont  Crescent,  and  he  em* 

I  ployed  an  architect  for  that  purpose*    Thereafter,  Mr  Learmontb, 

'  a  builder  in  Edinburgh,  was  employed  by  Forsyth  to  build  the 

first  house  in  said  crescent,  as  a  residence  for  himself;  and  he  was 

'  also  employed  to  build  another  for  a  client  of  Forsyth.     Lear^ 

znoDth  subsequently  built  six  houses  on  the  said  area,  one  of  which 

having  been  sold  to  a  Mr  Blackwood,  a  regular  feu-contract  was 

entered  into  between  Forsyth  and  Blackwood,  with  consent  of 

Learmontb.     The  other  bouses  remained  undisposed  of|  but  they 

were  let  to  different  tenants.    The  present  action  was  raised  by 

Forsyth's  trustees,  on  the  allegation  that  the  houses  had  been  buill 
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16  June  1636.  by  L^nudntli,  dn  the  understanding  that  a'  regular  feu*eontraet 
should  be  entered  into  when  the  same  were  sold,  on  the  same 
terms  as  Blaekwood'S)  and  that  the  defender  had  drawn'  the  rento 
of  the  same ;  and  in  respect  the  defender  had  declined  to  acknow- 
ledge the  said  agreement,  or  that  the  building  areas  had  been 
4BO  f^ued  by  hiAi,  it  should  therefore  be  found  that  the  defender 
was  bound  to  enter  into  a  regular  feu-contract,  and  that  he  was  lia- 
ble to  the  pursuers  for  arrears,  &c.  The  defender  met  the  action 
by  denying  the  agreement,  and  alleging  that  he  built  the  houses  in 
his  professional  capacity,  on  the  employment  of  Forsyth ;  that  the 
rents  were  drawn  on  account  of  Forsyth,  and,  in  so  far  as  unpaid 
to  Forsyth,  he  was  entitled  to  impute  them  towards  payment  of 
his  charges  and  advances  as  a  huilden  Learmonth  also  raised  a 
counter  action  of  debt  against  the  pursuers,  and  the  actions  were 
conjoined. 


Lord  Ordi- 
nary's Inter- 
locutor. 


The  Lord  Ordinary  found,  *  Imo^  That  it  is  sufliciendy  estabKsh- 

*  ed  by  the  documents  in  process,  and  the  admitted  fticts  and  cir- 

<  cumstances  of  the  case,  that  the  defender,  Learmonth,  was  not 

<  employed  by  the  late  Alexander  Forsyth  to  build  any  of  the  five 

<  honses  in  Claremont  Crescent  now  in  dispute,  but  that  the  whole 

<  of  the  said  houses  were  built  by  the  said  defender  on  his  own  ae- 

<  count,  and  at  his  own  risk  and  responsibility,  on  an  understanding 
.<  that  he  was  ultimately  to  feu  from  the  said  Alexander  Forsyth 

<  the  areas  on  which  they  were  severally  erected ;  and  therefore,  if 
^  It  should  be  found  impracticable  to  adjust  the  terms  of  such  a  feo- 

*  contract  as  the  parties  might  be  mutually  compelled  to  enter  iato, 
^  the  legal  consequence  would  be,  that  the  property  of  the  said 
'*  houses  would  accresoe  to  the  pursuers,  the  trustees  of  the  said 
^  Alexander  Forsyth,  as  owners  of  the  soil  on  which  they  are  erect- 

*  ed,  subject  only  to  a  claim^  on  the  part  of  the  said  defender,  for 

*  such  part  of  the  expenses  of  building  them  as  he  can  shew  to  have 

*  been  laid  out  for  their  benefit,  or  for  the  present  marketable  valn^ 
'  of  the  said  houses,  deducting  a  reasonable  feu-^duty  for  the  areas 
'  on  which  they  are  built ;  but  finds,  2do^  That  the  written  evidence 
^  in  process,  and  the  judicial  admissions  of  the  defender,  are  sufficient 

<  to  instruct  not  only  that  there  was  a  feu^contract  and  agreement 
^  between  the  parties,  by  which  he  was  bound  to  become  the  fenar 
'  of  the  several  areas  in  question  generally,  but  that  it  was  also  con* 

*  tracted  and  agreed,  that  the  terms  and  conditions  of  the  said  feos 
^  should  be  the  same  as  are  expressed  in  the  feu*contract  between 

<  the  said  Alexander  Forsyth  and  John  Blackwood,  dated  in  June 

<  1825,  to  which  feu-contract  the  said  defender  Learmonth  wai 

<  himself  a  snbscribing  party,  the  house  thereby  conveyed  to  the 
f  said  Blackwood  being  immediately  contiguous  to  one  of  those  now 
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in  dispute,  and  having  been  bnilt  by  the  said  defender  confessedly  16  jru»e  lesa 

on  his  own  account,  on  one  of  Forsyth's  areas,  under  such  a  ge* 

neral  contract  and  agreement  to  become  the  feuar  of  such  area^  TrusteetV 

as  the  pursuers  contend  (and  have  proved)  to  have  existed  as  te  L^rmonUi. 

the  adjoining  areas  now  in  dispute ;  and  therefore,  and  in  respect  Lord  Ordl- 

that  the  pursuers  do  not  insist  upon  any  other  terms  and  condi*  ^«^'*  iQ^r- 

tions  being  inserted  in  the  feu-contract  or  contracts,  into  which  ^"  ^' 

they  now  call  on  the  defender  to  enter,  than  such  as  are  contained 

in  such  feu-contracts  with  Blackwood,  finds,  that  the  said  defender 

is  bound  to  enter  into  such  contract  or  contracts,  in  terms  of  the 

first  conclusions  of  the  pursuer's  summons  of  December  1833; 

and,  before  answer  as  to  the  other  conclusions  of  that  summon?, 

and  the  other  matters  in  dispute  between  the  parties  in  this  con^ 

joined  process,  appoints  the  cause  to  be  enrolled,  that  they  may 

state  in  what  way  they  propose  those  to  be  discussed  consistently 

with  the  preceding  findings/ 

The  grounds  of  this  interlocutor  will  sufficiently  appear  from  the 
following  note,  appended  thereto : 

Note. — <  The  Lord  Ordinary  has  no  doubt  as  to  the  leading  point  Note. 
of  the  first  finding  of  this  interlocutor,  though  the  grounds  of  it 
are  unavoidably  involved  in  such  details  as  could  not  be  explained 
in  the  compass  of  a  note.  He  has  nearly  as  little  doubt  as  to  the 
concluding — or  what  may  perhaps  be  called,  the  hypothetical  part 
of  that  finding.  Indeed,  if  the  defender  should  appear  to  have 
been  in  mala  fide  in  denying  the  existence  of  any  agreement  to 
feu  the  areas  in  question,  his  right  to  claim  meliorations,  which  is 
rather  an  equitable  than  a  legal  right,  might  perhaps  be  still  {blt^ 
ther  restricted. 

Mt  is  on  the  second  finding  that  the  chief  difficulty  arises^ 
Though  there  may  be  complete  evidence  of  an  agreement  to  fea 
generally,  and  though  possession  may  have  followed,  and  most 
important  operations  have  been  carried  on,  on  the  faith  of  such 
agreement,  still,  if  there  be  no  sufficient  evidence  of  the  parti^ 
cular  terms  and  conditions  on  which  the  feu  was  to  be  granted^ 
it  might  be  impossible,  notwithstanding  any  rei  interventus,  to 
give  specific  implement,  or  to  decern  the  defender  to  enter  into  a 
feu-contract,  the  most  essential  provision  of  which  must  be  fixed 
arbitrarily,  or  by  mere  conjecture.  And  certainly  there  is  no^ 
in  this  case,  any  proof  or  admission,  either  as  to  the  amount  of 
the  feu-duty,  or  the  entries  of  heirs  or  singular  successors,  which 
can  be  said  to  be  expressfy,  or  in  predse  terms,  referable  to  the 
particular  fens  now  in  question.  It  is  not  without  hesitation, 
therefore,  that  the  Lord  Ordinary  has  found,  that  a  decree  for 
executing  such  particular  contracts  may  be  issued ;  and  it  is  with 
a  view  to  the  clumce  of  this  part  of  his  judgment  being  altered^ 
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10  Jane  183a  <  that  lie  has  thought  it  right  to  express,  in  the  concluding  part  of 
^""^V^^  ^  the  first  finding,  what  he  apprehends  must  be  the  alternative.  At 
TrustcesV  *  ^^^  ^^^  time,  he  is  humbly  of' opinion,  that  there  is  evidence 
LMirmonth.  <  enough  to  fiz  on  the  defender  the  terms  to  which  he  assented  (id 
.    j^oig         <  circumstances  precisely  parallel,  and  with  exactly  the  same  inte* 

*  rest  to  resist  them)  in  the  contract  with  Blackwood. 

<  His  admissions  on  the  record  are  in  this  view  extremely  mate* 
■  rial.  The  pursuers  aver,  in  their  summons,  that  the  whole  areas 
"*  in  Claremont  Crescent  were  divided  into  two  classes ;  those  in  the 

*  curved  part  to  be  feued  at  the  rate  of  15s.  per  foot  of  front,  and 

*  those  at  the  end's  at  the  rate  of  14s. ;  and  that  the  defender  was 

<  employed  to  lay  out  the  grounds  accordingly*  Now,  not  only  is 
'  no  part  of  this  statement  denied  in  the  defences,  but  it  seems  ex** 

*  pressly  admilted  in  the  following  passage :  <  Having  procured 
«<  building  plans  from  Mr  Burn,  architect,  Mr  Forsyth  employed 
<<  the  defender  to  lay  out  the  grounds  in  terms  thereof,  as  a  place 
<(  or  crescent,  dividing  the  stances  into  two  different  daises^  of  which 
<<  the  one  was  intended  to  bear  a  somewhat  higher  rate  of  feu-duty 
**  than  the  other ;  and  Mr  Forsyth  caused  corresponding  advertise* 
*<  ments  to  be  published^  for  the  feuing  of  this  ground.'     This  was  lA 

*  1820;  and  it  is  distinctly  admitted,  that  almost  immediately  after, 

<  the  defender  did,  without  any  formal  contract  or  writing  of  any 

*  kind,  agree  to  become  the  feuar  of  one  stance  or  area,  on  which 
^  he  was  to  build  a  house  on  his  own  account,  and  only  to  require 
^  a  contract,  or  formal  title  to  the  ground,  when  he  should  either 

*  let  or  dispose  of  it  to  a  purchaser.    This  house  he  accordingly 

*  sold  to  Mr  Blackwood  in  June  1825,  by  which  time  all  the  other 

*  five  houses,  now  in  dispute,  had  been  also  built  by  the  defender 
^  oil  adjoining  areas,  and,  as  the  pursuers  aver,  on  precisely  the 

*  same  agreement  and  understanding  with  that  for  which  alone  h^ 

*  has  been  fortunate  enough  to  find  a  purchaser.     When  the  bar- 

<  gain  was  concluded  with  Blackwood,  the  defender  applied  to  For- 
^  syth  for  a  feu ;  and  the  feu-contract,  of  which  the  material  parts 
^  are  excerpted  at  page  2  of  the  printed  Appendix,  was  accordingly 

*  executed. 

*  In  this  instrument,  to  which  the  defender  is  a  party,  it  is  set 

*  forth,  that  ^  the  said  George  Learmonth  having  agreed  to  feu  firom 
."  the  said  Alexander  Forsyth  the  area,  &c.  at  the  yearly  feu-duty^ 
<^  and  under  the  conditions  after  mentiojiedf  and  having  since  erected 
^<  a  dwelling-house,'  &c.  and  then,  after  narrating,  that  he  had  sold 

*  the  house  so  erected  to  Blackwood,  and  that  they  had  both  applied 

*  to  Forsyth  for  a  conveyance,  therefore  be  grants  the  feu-right,  on 
'^  condition  of  the  vassal  paying  afeu-duty  at  the  rate  of  15s.  afoot 

*  offronty  and  doubling  the  same  at  the  entry  of  every  heir  or  sin^ 

*  gular  successor,  &c»    Now  this  is  a  writing,  under  tlie  defenda^i 
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\  handy  prbving^,  that  at  the  very  time  he  was  bailding  the  five  16  June  183ft 
^houses  in  dispute,  he  was  also  buildiog  a  sixth  hause^  in  conse-     ^*'**>'f^'^ 
^  quence  of  a  mere  verbal  agreement  to  feu  the  area,  at  the  precise  xrusteesV 
^  rate  mentioned  in  the  summons ;  and  that  he  only  applied  for  a  L^armonth* 

*  proper  written  title  in  implement  of  such  agreement,  when  he*      ^^ 
^  had  found  a  purchaser  for  the  building.     In  the  defences,  all  tlu9 

{ is  substantially  admitted,  though  an  awkward  attempt  is  made  t<^ 

*  give  it  a  colour  quite  inconsistent  with  the  recital  of  the  deed,  to 
^  which  he  has  set  his  hand ;  and  yet  containing  an  admission  per- 
f  haps  still  more  fatal  to  his  present  plea.  <  The  terms,'  he  is  pleased 
^  to  say,  (Defences,  p.  3,)  ^  on  which  be  was  to  become  the  fenar  of 
*^  this  subject  were  never  precisely  fixed,  but  were  left  to  be  adjusted 
^^  conformably  to  the  terms  on  which  Mr  Forsyth  might  be  able  tofeii 
*<  Uie  remainder  of  his  ground.^  Now,  the  contract  with  Blackwood 
^  distinctly  states,  that  he  had  originally  agreed  to  feu  on  tlie  terms 
f  there  mentioned^  and  had  afterwards  bailt  the  house.  But  if  thtf 
f  agreement  was  to  feu  on  such  terms  as  were  granted  to  otiieif 
^  feuars,  it  is  admitted,  that  all  the  houses  feued  in  the  crescenlf 
^  are  at  the  rates  thus  fixed  for  Blackwood's,  and  originally  speci-^ 

<  fied  in  the  advertisements.     The  defender  likewise  states  in  his* 

<  defences,  that  he  had  no  interest  to  object  to  the  rate  of  feii-dut/ 

<  adopted  on  this  occasion,  as  that  was  to  be  paid  by  Blackwood/ 
^  and  was  a  matter  entirely  between  him  and  Forsyth*    But  thid 

<  is  an  obvious  fallacy,  since  the  more  Blackwood  had  to  pay  For-^ 

*  syth  as  feu-duty,  the  less  he  could  afford  to  pay  the  defender  ad 
^  price ;  and  the  defender  had  therefore  exactly  the  same  interest  td 
f  beat  down  the  feu-duty  below  15s.  as  to  that  house,  as  to  any  of 
^  those  now  in  question.  But  he  admits,  in  the  feu-contract  of  1 825j^ 
f  that  15s.  was  what  had  been  fixed  and  settled,  when  he  agreed,  iit 

<  1821,  to  build  as  a  feuar  in  that  quarter.  ' 
;   *  If  it  be  clear,  therefore,  that  there  was  such  a  general  agreed 

<  ment  to  feu,  as  to  the  five  houses  now  in  dispute,  as  existed  at 

*  the  same  time  as  to  the  sixth  house,  since  sold  to  Blackwood,  the 
^particular  terms  on  which  the  contracts  in  implement  of  that 
**  agreement  should  be  drawn  out  would  seem  to  be  legitimately 
^  ascertained  by  reference  to  that  contract. 

^  But  there  is  one  other  document  also  under  the  defender's  hand, 

<  which  seems  to  complete  the  necessary  evidence.     On  the  2d 

<  October  1832,  Mr  Adam  writes  to  the  defender  on  the  part  of 

<  Mr  Forsyth,  requiring  him  to  send  (printed  Appendix,  pp.  54, 55,) 
**  a  note  of  the  feus  payable  for  your  different  houses^  and  the  dates  of 
"  your  building  the  several  houses^  in  order  to  my  making  out  an  ac- 
<<  count  betwixt  you  and  Mr  Forsyth.'  And  in  answer  to  this  dis- 
f  tinct  requisition,'  the  defender,  without  any  repudiation  of  the 
^  character  of  feuar,  or  any  hint'  that  the  terms  still  remain  to  be 
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settled  before  atiy  accoiint  could  be  niadd  oQt,  transmits  a  holo- 
graph note,  which  is  printed  at  p.  66  of  the  Appendix,  in  whieh 
he  merely  sets  down  the  number  ofjiet  rf  front  in  each  of  the 
houses,  with  a  notice  of  the  terms  during  which  they  had  been 
respectively  occupied.   Now  this  not  only  prores  that  he  acknow- 
ledged them  all  to  be  held  on  an  agreement  to  feu,  but  that  the 
terms  of  feuing  had  also  been  agreed  on,  since  nothing  more  is 
held  necessary  to  make  up  his  account  with  the  superior,  than  a 
statement  of  the  number  of  feet  in  front,  and  the  periods  duringf 
which  the  houses  had  been  finished  or  occupied.   But  if  it  is  duis 
dear  that  a  fixed  rate  of  feu-duty  had  b^en  settled  between  the 
parties,  what  else  -could  it  possibly  be  than  that  fixed  on  for  all 
such  houses  before  the  building  began,  and  that  expressly  set  forth 
in  the  regular  contract  as  to  one  of  them  but  a  few  years  before  ? 
^  The  sum  of  the  case,  in  short,  is  this :  After  the  defender  bad 
been  employed  to  lay  out  the  ground  for  houses  at  15s.  or  at  146. 
a  foot  of  front,  he  begins  and  proceeds  at  the  same  time  with  the 
building  of  rix  houses  of  the  same  class,  upon  a  verbal  agreement 
and  engagement  to  complete  a  feu-contract  when  he  can  get  them 
off  his  hands.     After  they  are  all  finished,  one  of  them  k  sold; 
and  in  the  feu-contract  then  extended  as  to  that  house,  the  ori- 
ginal verbal  or  general  agreement  is  distinctly  set  forth  under  the 
hand  of  this  defender,  and  the  terms  fixed  in  exact  conformity 
with  the  original  scheme  and  proposal.    None  of  the  others  are 
yet  sold ;  but  a  settlement  of  accounts  is  now  necessary  \  and 
holding  that  the  general  agreement  was  the  same  for  the  whole 
six,  the  question  is.  Whether  the  terms  deliberately  adopted  fof 
that  one  should  not  be  held  as  necessarily  applicable  to  all  the 
rest,  and  to  be  the  terms  on  which  the  parties  should  now  be  or- 
dained to  consummate  their  original  agreement?  The  Lord  Ordi* 
nary  is  satisfied  that  there  is  sufficient  evidence  to  support  such  a 
decree* 

<  With  regard  to  the  remaining  branches  of  the  cause,  it  is  plain 
that  there  must  be  a  report  by  an  accountant  before  there  can  be 
any  final  decree ;  and  that  the  value  of  the  houses  at  Claremont 
Crescent,  and  the  extent  of  the  deductions  from  the  contract  prie^ 
upon  the  house  at  Dunach,  on  account  of  defective  execution,  and 
of  the  additions  thereto  for  extra  work,  most  be  the  subject  of  at 
least  two  Jury  trials,  if  the  parties  shall  not  agree  to  have  them 
adjusted  by  the  report  of  persons  of  skill  in  such  matters,  matoall/ 
diosen.' 


The  defender  redaimeJL 
Mon  of         Lord  Juitice^Clerk. — I  am  thoroughly  satisfied  that  the  Lord  Or- 
dinary has  g^ven  the  just  and  true  constmctioii  to  this  matter*   I^^ 


No.  163-  COURT  OF  SESSION!  M 

a  case  in  which  pavole  dyidence  is  oat  of  the  qnesdon*    It  mnst  be  16  June  1836/ 
Mcertained  by  writing,  and  the  oorrespondence  between  the  parties*    ^"^^'^'^ 
I  am  satisfied,  taking  the  whole  of  the  correspondence  together,  not  xrus^^'v. 
only  with  regard  to  the  individual  house,  which  is  the  only  one  in  Learmontb. 
which  a  purchase  has  been  made,  bat  likewise  as  to  the  others,  that  opinion  of 
there  is  sufficient  evidence  to  shew  the  nature  of  the  contract  under  Court. 
which  Learmonth  has  possessed  these  houses.    I  am  clear,  although 
there  was  no  written  agreement  between  Forsyth  and  Liearmonthi 
that  Learmonth  was  in  a  situation  in  which  he  could  have  compel- 
led Forsyth  to  have  granted  him  a  regular  feu-contract    The  cor- 
fespondence  shows  distinctly  that  Learmonth  was  quite  aware  of 
the  terms  on  which  he  held  these  different  feus.     I  admit  there  are 
eqnii^ocal  expressions  in  some  of  the  letters;  but  the  parties  were 
intimately  connected,  and  nothing  is  more  natural  than  to  suppose 
that  a  great  deal  of  intercourse  passed  between  them,  which  would 
sufficiently  explain  this.   I  do  not  think  these  expressions  are  of  any 
consequence,  when  I  look  to  the  whole  body  of  the  correspondence. 
There  is  no  way  of  reconciling  the  whole  of  it,  but  by  presuming 
that  Learmonth  was  the  proprietor  of  the  whole  of  these  feus. 

Lord  Olenlee. — I  am  of  the  same  opinion.    This  party  is  not  en^ 
titled  to  claim  any  thing  on  the  footing  of  his  being  a  mere  contractor. 
That  there  was  a  building  contract  between  these  parties  is  not  a 
thing  to  be  presumed.     It  is  said  Forsyth  was  always  interfering. 
There  is  not  a  vestige  of  any  thing  of  that  sort    It  is  the  oddest  of 
all  things,  that  parties  should  enter  into  a  building  contract,  without 
agreeing  upon  a  specific  price.     Learmonth  says  that  the  price  was 
to  be  fixed  according  to  the  estimate  of  tradesmen.    This  is  certain- 
ly an  out  of  the  way  kind  of  bargain ;  but,  at  any  rate,  why  did  not 
Learmonth  get  the  houses  estimated  after  they  were  finished  ?   I 
have  no  doubt  of  the  first  finding.    With  respect  to  the  second,  the 
Lord  Ordinary  says  matters  are  somewhat  different ;  but,  on  con- 
sidering the  note,  I  am  clear  he  hai  come  to  a  right  conclusion.    If 
tills  man  were  to  say,  1  built  without  any  express  understanding  of 
any  kind,  the  process  would  be  a  very  short  one;  because  then  he 
must  just  walk  out,  reserving  any  claim  which  he  might  have  for 
building  on  another  man's  property ;  but  I  do  not  think  Mr  Learmonth 
is  quite  so  desperate  as  that    Esto  the  precise  terms  of  the  feu- 
contract  do  not  appear,  there  are  data  aufficient  to  determine  that 
matter.    I  think  it  is  stated  on  the  part  of  Learmonth  himself,  that 
the  rents  per  foot  were  advertised  publicly  before  there  was  any 
building  at  all*    Then  we  must  presume  that  the  feu-duty  must  be 
ecmfonn  to  thoee  advertisements.    As  to  die  only  otiier  matter,  the 
entry  of  heirs,  that  is  matter  of  common  form,  and  we  must  presume 
tiie  common  form  must  be  adopted.    I  have  therefore  no  doubt  the 
interlocutor  is  well  founded  on  the  second  ground  -also. 
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]«  jone^SdJSb  Lord  Meacbwbcmk. — I  am  of  the  same  opinion.  It  is  incompre- 
hensible— it  is  next  to  impossible — that  so  long  a  correspondence 
could  have  taken  place  without  something  occurring,  in  the  course 
of  it,  to  shew  that  the  parties  stood  in  a  different  situation  from  what 
the  general  complexion  of  the  property  bears.  But  that  is  not  the 
case.  There  may  be  doubtful  expressions :  that  is  the  utmost.  The 
general  scope  of  the  correspondence  is  the  thing  that  proves  that 
J^earmonth  considered  himself  proprietor. 

Lord  Medwytu — I  concur.  There  are  three  drcumstances  which 
lead  me  to  this  conclusion :  Firsts  It  is  scarcely  possible  to  suppose 
any  person  would  enter  into  an  engagement  as  a  builder  without  a 
contract  as  to  the  price.  It  is  stated  that  an  estimate  of  the  price 
was  to  be  made  by  two  men  in  the  trade ;  but  the  work  is  finished 
in  1823)  the  dbcussion  goes  down  to  1833,  and  during  the  whole 
of  this  time  this  estimate  is  never  given  in.  Second,  The  letter  of 
2d  October  1832  states  the  houses  as  your  houses.  Then  would  have 
been  the  time  for  Learmonth  to  say,  The  houses  are  not  my  houses, 
but  yours.  Third,  From  the  whole  of  this  correspondence  I  cannot 
discover  a  single  letter  in  which  this  person  states  himself  to  be  not 
a  feuar,  but  a  contractor,  at  least  during  the  life  of  Forsyth. 

Judgmeot  The  Court  unanimously  adiiered. 


Lord  Ordinary,  Jeffrey.  Act.  Rutherfiard,  Ivory, 

James  Adam,  S.S.C.  and  Richard  Cowan,  W.S.  Agents. 


Alt*  MJBoy^  Sm  rjfptTt 
T.  Clerk. 


SECOND  DIVISION. 


No.  CLXIV. 


16/A  June  1836. 


PATRICK  TENNENT  and  Otheus,  (Tennknt's  Trustees,) 

against 

JAMES  MCDONALD  and  Others. 


Tack. — Irritancy.  — Bankrupt. — Clause. — Cireumsianees  in 

which  it  was  founds  upon  construing  a  clause  in  a  tacky  that  the 

lease  must  be  held  to  have  been  fbrfeited  by  the  bankruptcy-  of  the 

tenants.     (2.)  That  the  landlord  hadf  in  due  time^  and  in  sufficient 

fornif  declared  his  option  that  the  tenants  should  remove  from  the 

subjects.     (3.)  That  the  effect  of  the  bankruptcy,  by  sequestratuns 

.   of  the  parties  to  the  leascy  to  produce  a  forfeiture  of  the  lease,  was  no^ 

.  prevented  or  removed  by  the  circumstance  of  the  bankrupts  having 

settled  with^  their  creditors  by  a  contract  for  a  composition. 
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ARBiTRATiok.-^Q^*num  of  Lord  Ordiikary  not  diss^iedjrdm;  that  16  June  1836, 
.    an  arbiter^  named  under. a  mutual  tacky  having  subsequently  become    ^*^V^ 
the  partner  in  business  of  one  of  the  contracting  parties^  who  was  xrHrtees  *. 
also  cautioner  for  a  composition  payable  by  the  rest^  was  disqualified  M' Donald  and 
from  acting^  in  respect  of  his  actual  or  contingent  interest  in  the  issue^  Otbe"""- 

» 
The  late  Robert  Tennent  let,  by  tack,  to  John  McDonald  and  his  Narrative. 
sons,  James,  William  and  Alexander  McDonald,  all  dyers,  seclu- 
ding  assignees,  legal  and  conventional,  four  acres  of  ground,  for  nine-* 
teen  years,  after  Martinmas  1821,  <  for  the  purpose  of  establlBbing 
^  a  dye-work,  and  carrying  on  the  operations  connected  therewith/ 
By  the  tack  it  was  declared,  <  that  in  the  event  of  the  bankruptcy 

<  of  the  party  or  parties  carrying  on  the  said  dye-work,  by  seques- 
^  tration,  or  in  the  event  of  the  conveyance  of  their  estate  for  the 
'  behoof  of  creditors,  this  lease  shall,  in  the'option  of  the  proprie- 
f  tor  and  his  successors,  be  held  and  construed  to  be  ipso  facto 
f  thereby  forfeited,  and  the  said  proprietor  shall  be  entitled  to  re- 

*  move  the  said  tenants  within  six  months  thereafter,  without  the 

*  necessity  of  any  declarator  or  process  of  law :'  Also,  <  that  on  the 

<  termination  of  this  lease  in  any  manner  of  way,  it  shall  be  in  the 

*  option  of  the  proprietor  to  pay  the  value  of  the  works  to  be  erected 

*  as  aforesaid,  according  to  the  valuation  of  men  mutually  chosen^ 

*  or  to  allow  the  tenants  to  remove  the  materials  of  their  buildings, 
^  they  being  always  bound  to  do  so  within  the  space  of  two  months 

<  from  the  said  termination.'  At  the  close  of  the  lease  there  is 
this  clause :  '  In  the  event  of  any  difference  of  opinion  .as  to  the 

*  meaning  of  any  part  of  the  foregoing  stipulations,  they  hereby 

<  agree  to  submit  and  refer  all  questions  and  differences  arising 
^  in  relation  thereto  to  the  final  decision  of  Mr  Hugh  Mackay/ 

Dye-works  were  established,  and  business  carried  on  by  the 
tacksmen,  under  the  firm  of  John  McDonald  and  Sons.  James 
McDonald  left  the  company  about  1825,  and  engaged  in  business 
with  other  persons ;  in  1830  he  entered  into  partnership,  as  dyer, 
with  Hugh  Mackay,  the  arbiter  above  named.  The  company  of 
John  McDonald  and  Sons  continued,  with  some  changes  in  its 
partners,  carrying  on  business  at  the  said  dye-work,  and  at  their 
warehouse  in  Glasgow.  They  were  sequestrated  in  October  1832. 
James  McDonald  was  not  included  in  or  touched  by  the  sequestra* 
tion,  either  as  a  partner  of  John  McDonald  and  Sons,  or  as  an  in* 
dividual,  and  continued  solvent. 

In  April  1833,  within  six  months  after  the  sequestration,  Mr 
Tennent  addressed  a  letter  to  each  of  the  members  of  the  bankrupt 
firm,  in  these  terms :  *  Sir,  I  hereby  intimate  to  you,  that  I  mean  to 
^  resume  possession,  at  Whitsunday  first,  of  the  subjects  let  to  you 
^  and  to  Messrs  James,  William  and  Alexander  McDonald,  i^  de* 


820 


DECISIONS  OF  THE^ 


Mo.  164. 


Tennent*s 
Trustees  v, 
McDonald 
and  Others. 

Narrative. 


16  Jam  1896.  <  scribed  In  a  lease  granted  to  you/  &e. ;  <  and  Hm  I  mean  to  ds 
<  in  virtue  of  the  clause  in  the  lease/  &o.  Answers  were  returned 
to  this  letter,  in  substance  stating,  that  as  James  McDonald  was 
still  solvent,  the  irritancy  had  not  been  incurred.  The  creditors  of 
the  bankrupt  firm  were  settled  with  by  coroposition*contract 

Mr  Robert  Tennent  died  in  1826.  Mr  Hugh  Tennent,  his  sod, 
purchased  the  subjects,  in  18^7,  from  his  iather^s  tnisiees,  of  whom 
he  himself  was  one,  though  the  feudal  title  remained  in  the  trustees^ 
the  pursuers,  his  trustees,  having  been  infeft  in  1834.  Mr  Mae* 
kay,  the  arbiter,  continued  a  partner  of  James  McDonald,  who  wal 
a  cautioner  under  the  composition-contract.  Robert  Tennent's 
trustees  raised  an  action  of  declarator  and  removing,  founding  oa 
the  clause  of  the  lease. 


Defenden* 
Fleaa. 


Puniien* 
Pleas. 


The  defences  relied  on  were,  1.  (Preliminary,)  That  the  por^i 
suers,  not  being  the  real  proprietors,  had  no  title  to  pursue.  2. 
They  were  bound  to  refer  all  disputes  arising  out  of  the  lease.  3; 
(On  the  merits,)  James  McDonald  being  solvent,  there  could  bend 
irritancy.  4.  As  the  clause  merely  conferred  an  option  on  the 
landlord  to  have  the  lease  forfeited,  and  did  not  declare  it  to  be  far« 
feited  by  the  new  act  of  bankruptcy,  but  only  if  the  landlord  exe^ 
cised  his  option  within  a  fimited  period,  it  was  necessary  for  tbe 
pursuers  to  have  libelled  that  they  did  exercise  that  power,  and 
gave  due  notice  thereof  to  the  respondents,  which  they  have  not 
done.  5.  The  defenders,  though  at  one  time  insolvent,  were  re^ 
stored  to  a  legal  solvency  before  this  action  was  brought,  and  the 
forfeiture  has  been  thereby  purged. 

The  pursuers />Zeade<f — 1.  That  the  objection,  that  they  were  not 
infeft  till  after  the  summons  was  called,  is  inapplicable  to  a  case  of 
this  description,  where  the  most  important  conclusions  of  the  action 
are  of  a  declaratory  nature,  independently  altogether  of  the  oonda- 
sions  for  removing,  and  where  the  conclusion  for  removing  of  itself 
is  not  rested  either  upon  a  warning  given  upon  the  act  1555,  or 
the  A.  S.  1756,  but  on  a  clause  in  the  lease,  declaring  that  it  shall 
be  forfeited  on  the  bankruptcy  of  the  tenants.  2.  An  arbiter  be- 
comes disqualified  by  a  supervening  interest  not  contemplated  at 
liie  period  when  the  submission  was  entered  into;  M'Keniieit 
Clerk,  19  th  Dec.  1828.  Besides,  the  clause  of  arbitration  applied 
not  to  a  legal  question  of  forfeiture  pf  the  lease,  like  the  present 
3.  The  lease  was  forfeited  by  the  bankruptey  of  the  teiants.  4. 
The  option  competent  to  the  landlord  was  exerdsed  tempestiTe. 


The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
note ;  . ' 
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*  The  Lord  Ordinary  having  considered  Ae  cloeed  record,  and  16  June  lesi. 
heard  parties'  procurators  thereon,  and  made  ayisandum,  repels    ^^^V^^ 
the  preliminary  defences :  Finds,  that  in  consequence  of  the  bank-  xrusteesl;. 
ruptcy,  by  sequestration,  of  John  McDonald,  William  McDonald,  M'Donaid 
and  Alexander  McDonald,  and  of  the  company  of  John  McDonald  *"  ^^^"' 
and  Sons,  who  are  admitted  to  have  been  the  parties  carrying  on  Lord  OrdU 
the  dye-work  in  question  under  the  lease  libelled  on,  Uie  said  [1^^,.°^'" 
lease  must  be  held  and  construed  to  have  been  ipso  facto  thereby 
forfeited,  in  terms  of  the  express  clause  to  that  effect  in  the  deed 
of  lease :  Finds,  that  in  so  far  as  it  might  be  necessary  that  ati 
option  should  be  declared  on  the  part  of  the  landlord,  such  option 
was  in  due  time  •  and  in  sufficient  form  declared :  Finds,  that  the 
effect  of  the  bankruptcy,  by  sequestration  of  the  parties  to  the  lease 
carrying  on  the  dye-work,  was  not  prevented  by  the  solvency  of 
James  McDonald,  one  of  the  parties  to  the  lease,  in  respect  that 
it  is  admitted  that  he  had  long  before  retired  from  the  company  of 
John  McDonald  and  Sons,  and  from  the  whole  business  of  th^ 
dye-work  as  carried  on  at  the  date  of  the  sequestration :  Finds', 
that  the  effect  of  such  bankruptcy,  by  sequestration,  to  produce  t 
forfeiture  of  the  lease,  is  not  prevented  or  removed  by  the  circum^ 
stance  of  the  defenders  having  settled  with  their  creditors  by  a 
contract  for  a  composition ;  and  £nds,  that  the  pursuers  are  not 
in  any  way  barred  from  insisting  in  this  action  by  such  composition^ 
contract :  Therefore  repels  the  defenceis,  and  decerns  and  declares 
in  terms  of  the  declaratory  conclusion  of  the  summons :  Finds*, 
that  the  pursuers  are  entitled  to  a  decree  of  removing  against  the  * 
defenders :  But,  before  further  answer,  appoints  the  cause  to  be 
enrolled,  in  order  tltat  the  term  of  removal  may  be  determined  in 
the  present  circumstances  of  the  case ;  reserves  all  questions  with 
regard  to  the  value  of  the  works  or  buildings  erected  by  the  de* 
fenders,  and  the  appurtenances  thereof,  and  as  to  the  mode  of 
settlement  with  the  pursuers  in  reference  thereto ;  finds  expenses 
due.' 

Note. — ^  1.  This  being  a  declarator,  the  Lord  Ordinary  has  no  Note, 
doubt  that  the  trustees  were  in  titulo  to  insist  in  it,  though  they 
had  not  been  infeft  till  after  it  was  in  Court ;  and  that,  being  in-^ 
feft,  they  are  entitled  to  obtain  a  decree  of  removing,  as  conse- 
quent on  the  declarator.  This  case  is  essentially  different  from 
an  ordinary  summons  of  removing,  which  must  either  be  good  at 
the  time  when  it  is  brought  into  Court,  or  can  take  no  effect  at  all. 

^  2.  The  Lord  Ordinary  is  of  opinion  that  the  clause  of  arbitration 
cannot  apply  to  a  question  like  this,  more  especially  when  a  de<* 
clarator  is  rendered  necessary.  But  he  also  thinks,  that  the  arbi« 
ter  named  having  subsequmitly  become  the  partner  in  business  i>f 
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Tennent*8 
7Vustees  v^ 
M'Donald 
and  Others. 

Note. 


.16  June  I8d(^.  <  one'of  the  defenders,  who  is  ako  cautioner  for  the  composidoli  of 

<  the  rest,  is  disqualified  from  acting,  seeing  that  be  has  or  may 
^  hare  a  material  interest  in  the  issue. 

<  3.  On  the  merits,  the  Lord  Ordinary  is  of  opinion  that  the  sti- 

*  pulation  in  the  contract  is  a  fair  and  just  stipulation,  to  which  it 

*  is  the  duty  of  the  Court  to  gire  fair  effect    The  lease  was  granted 

*  for  the  establishment  of  a  dye-work ;  and  when  it  was  once  esta* 
'  blished,  the  landlord  had  a  manifest  interest,  not  only  for  security 

<  of  his  rent,  but  for  the  continuance  of  the  work  of  that  description, 
^  that  he  should  have  solvent  tenant  in  actual  possession  and  carry- 
/  ing  it  on.  The  value  of  the  ground  and  premises  might  be  eih 
^  tirely  changed  by  their  ceasing  to  carry  ou  the  dye- work ;  and  a 
'*  company  and  its  partners  in  a  state  of  bankruptcy  could  neither 
'  *  afford  security  for  the  rent,  nor  give  the  landlord  any  confidence 

*  in  the  continuance  of  the  work.  Therefore  the  landlord  stipula* 
'  ted,  as  he  had  a  right  to  do,  that  the  lease  should  come  to  an  end, 

*  not  by  the  bankruptcy  of  all  the  individual  tenants,  but  by  the 
^'  sequestration  of  the  parties  carrying  on  the  dye-work^  or  their  execa- 

*  ting  a  trust-deed*  The  event  took  place ;  and  the  Lord  Ordinary 
^  is  of  opinion  that  the  continued  solvency  of  James  McDonald, 
^  who  had  ceased  to  have  any  concern  with  the  dye-work,  and  was 
s*  engaged  in  a  rival  work,  could  not  prevent  the  consequence  ez- 

<  pressly  stipulated. 

<  The  lease  provides,  that  the  forfeiture  shall  take  place  in  the 

*  option  of  the  proprietor.     The  Lord  Ordinary  doubts  very  much 

*  whether,  strictly,  there  is  any  limit  to  that  option,  except  simply 

*  what  the  law  would  give,  that  it  must  be  taken  in  reasonable  time, 
f  the  subsequent  clause  being  rather,  in  his  opinion,  a  stipulation 
^  for  regulating  the  power  of  removing  without  necessity  oi  decla- 
^  rator.  But,  taking  it  on  the  construction  of  the  defenders,  he  is 
«  of  opinion  that  Mr  Hugh  Tennent's  letter  of  the  18th  April  1833^ 

*  which  is  admitted  to  have  been  within  six  months  from  the  date 

*  of  the  sequestration,  and  at  which  time  the  sequestration  was  stiU 

<  subsisting^  was  a  sufficient  declaration  of  the  option.     By  a  deed 

*  of  agreement  produced,  it  is  shewn  that,  in  January  1827,  the  whole 
( subjects  in  question  had  been  sold  by  Mr  Tennent's  trustees  to 

<  Mr  Hugh  Tennent.     There  is  no  doubt  of  the  power  of  the  trus-» 

*  tees  to  make  such  a  sale ;  and  it  is  no  concern  of  the  defenders  whe* 
f  ther  they  were  right  in  doing  so  or  not  Mr  Hugh  Tennent  had 
f  not  indeed  obtmned  a  feudal  conveyance,  but  he  held  the  obliga^ 
f  tion  of  the  trustees  to  g^nt  such  a  conveyance ;  and  he  was  in  pos* 

<  session,  by  receiving  the  rents,  and  otherwise  managing  the  pro^ 

<  perty,  and  had  received  and  discharged  the  rents  of  these  defenderst 

<  He  was  also  himself  one  of  the  trustees ;  and  therefore,  haYio^ 
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the  beneficial  title  and  interest,  the  Lord  Ordinary  can  see  no  16  JuDe]83a 
cause  to  doubt  that  he  had  a  right  to  exercise  the  option,  and  that 


he  did  so  sufficiently  for  himself  and  the  trustees,  so  far  as  it  was  Trustees' 


V, 


necessary,  by  writing  the  letter,  no  particular  form  being  prescribed  M*Donaid 
by  the  lease.  '       ^_^ 

<  The  defenders  having  refused  to  remove,  a  declarator  became       '^^te. 
necessary.     But  the  lease  declares  that  the  tenant  may  be  re- 
moved without  declarator.     It  is  impossible,  therefore,  to  main- 
tain that  the  defenders  refusing  to  remove  according  to  their  con-* 

tract,  declarator  shall  not  be  competent,  because  the  six  months 
Jiave  expired  before  the  declaratory  action  is  raised.  It  appears 
to  the  Lord  Ordinary,  that  if  sufficient  notice  was  given  of  the 
intention  to  proceed  on  the  forfeiture  and  resume  possession,  and  * 
if  the  parties  were  bound  by  the  contract  to  give  obedience  to  the 
demand  without  declarator,  declarator  could  not  be  prevented  by 
the  lapse  of  the  six  months. 

<  The  Lord  Ordinary  is  further  of  opinion,  that  the  settlement  by 
composition-contract  could  not  in  any  view  purge  the  irritancy, 
so  far  as  this  condition  can  with  any  propriety  be  called  an  iVrt- 
tancy.  The  event  which  Mr  Tennent  provided  against  took  place, 
tlie  complete  bankruptcy  of  the  parties  carrying  on  the  dye-work. 
Is  that  event  at  all  altered  or  removed  by  the  fact,  that  their  cre- 
ditors, finding  that  they  could  not  get  payment  of  their  debts, 
agreed  to  discharge  them  on  payment  of  a  composition  of  68.  6d» 
in  the  pound  ?  The  Lord  Ordinary  is  of  opinion  that  it  is  not ; 
and  he  thinks  that  the  opinion  expressed  by  Lord  Corehouse,  in 
the  case  of  Hall  o.  Grant,  May  19.  IdSl,  and  which  he  thinks 
was  confirmed  substantially  by  the  judgment  of  the  Court,  is  per- 
fectly well  founded.  It  comes  to  this,  that  instead  of  persons  per- 
fectly solvent  and  in  good  credit,  the  landlord,  after  expressly  pro- 
viding against  it,  must  put  up  with  tenants  who  have  been  seques- 
trated, who  have  paid  less  than  a  third  of  their  debts,  and  who 
must  be  presumed  to  be  without  any  capital  whatever. 

'  The  defenders  urge  that  the  composition-contract  was  settled  on 
the  footing  that  the  lease  was  to  subsist.  As  far  as  the  Lord  Or- 
dinary can  judge,  there  is  no  correctness  in  this  statement  It 
is  clear  that  the  clause  of  the  lease  was  fully  in  the  view  of  the 
factor  and  trustee,  and  put  before  the  creditors ;  and  the  Lord  Or- 
dinary can  find  no  trace  of  any  valuation  being  put  upon  the  lease. 
How  the  buildings,  &c  were  to  be  valued  is  another  matter. 
But  surely  the  defenders^  knowing  the  terms  of  the  lease,  and  ha- 
ving Mr  Tennenf  s  letter  in  their  possession,  cannot  be  allowed  to 
state  that  they  were  at  all  misled  by  him,  or  cot</J  settle  their  com- 
position on  any  legal  assumption  that  the  forfeiture  had  not  taken 
place.     If  they  did  soj  it  must  have  been  on  the  faith  of  some  of 
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16  JaM  I896L  <  the  reasoning  now  employed  by  thenif  whieh  the  Lord  Ordinary 
*  thinks  erroneous.    But  none  of  the  pursuers  were  parties  to  that 
^  transaction. 
<  The  term  of  remonng,  and  any  question  as  to  the  value  of  the 

<  buildings,  must  be  otherwise  discussed,  if  this  interlocutor  shall  be* 

<  come  final/ 


Tennent's 
Truttees  o. 
McDonald 
mod  Othen. 


Opinion  of 
Court. 


Judgment. 


The  defenders  reclaimed. 

Lord  Medwyn. — I  have  no  doubt  that  this  interlocutor  is  well 
founded.    As  if  to  obviate  the  main  defence  which  has  been  u^;ed9 
the  clause  founded  on  by  the  pursuer  is  so  expressed,  as  to  apply 
to  the  parties  carrying  on  the  dye-work  being  sequestrated ;  so  that 
although  one  of  the  Tennents  be  solvent,  who  is  liable  for  the  rent^ 
this  will  not  prevent  the  operation  of  this  express  condition  of  the 
lease,  as  )ie  had  entirely  withdrawn  from  the  concern,  which  became 
insolvent.    I  think  we  are  misled  by  looking  upon  such  a  clause  aa  an 
irritancy,  and  attempting  to  apply  the  doctrine  of  purgation  to  it 
When  a  feu-right  was  a  unilateral  deed,  and  even  after  it  became  bi« 
lateral — and  the  same  observation  applies  to  a  lease — and  when  the 
law  implies  a  forfeiture  of  the  right  of  two  years'  feu-duty,  or  rent  fell 
into  arrear,  this  was  properly  an  irritancy, — a  legal  irritancy.    But 
when  it  came  to  be  stipulated,  that  this  was  to  take  place  on  an 
arrear  of  one  year,  or  not  till  three  years,  or  upon  any  other  event, 
such  as  bankruptcy,  though  it  was  natural  to  call  this  a  conventional 
irritancy,  I  think  it  was  just  a  simple  condition  in  the  contract, — a 
break  at  the  option  of  the  landlord  on  a  particular  event,  similar  to, 
and,  as  in  the  present  case,  an  addition  to  the  three  breaks  at  speci* 
fied  periods,  at  the  option  of  either  party,  or  such  a  provision  as 
was  introduced  into  the  Ardnamurchan  leases,  (Sup»  v.  570.)     In 
this  view,  I  think  the  condition  has  occurred,  which  gives  the  land- 
lord a  right  to  terminate  this  lease ;  and  that  his  letter,  within  six 
months,  was  sufficient  notification  of  his  intention  to  avail  himself 
of  his  option,  duly  followed  up  by  the  process;  and  that  it  is  of  no 
consequence  that  the  bankrupts  were  discharged  before  the  action 
was  raised.     In  Gordon  v*  Copland,  a  discharge  did  not  prevent 
decree  of  removing  being  pronounced  two  days  afterwards.    Such 
a  circumstance,  at  whatever  time  it  take  place*  cannot  do  away  the 
effect  of  the  conditbn  having  actually  occurredf  nor  deprive  the 
landlord  of  a  privilege  stipulated  for^  and  consented  t(H  in  a  certain 
event 

The  other  Judges  eoneurred* 

The  Court  unanimously  adhered^  with  additional  expenses. 

Lord  Ordinary,  Moncrtiff,         Act  M'NeUl  tnd  Shaw.         Alt.  Rutherfiird,  Pmn^, 
Gtorge  Lyon,  W.  8.  and  JRi*er  j»  Dwtcan,  S.S.C.  Agents,         T.  Clerk. 

R. 
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FIRST  DIVISION. 
No.  CLXV.  Wh  June  1836. 

HUGH  BRODIE 

affainst 

ALEXANDER  THOMSON  and  JAMES  SMITH. 

Process. — Citation.— Stat.  6.  Geo.  IV.  c.  48. — Reduction..— 
An  error  in  the  name  of  the  complainer^  occurring  in  the  copy* 
citation  to  answer  a  complaint  under  the  Small  Debt  Act^  which 
did  not  appear  to  create  any  real  doubt  as  to  who  the  complainer 
wasy — held  not  to  be  a  strident  ground  for  an  action  of  reduction 
and  damages^  at  the  instance  of  the  defender  in  the  complaint^ 
who  had  allowed  decree  to  be  given  in  absence^  upon  which  he  was 
incarcerated* 

In  December  1834,  a  complaint,  under  the  Small  Debt  Act,  was  Namtlfe. 
made  to  the  Justices  of  the  Peace  for  the  shire  of  Edinburgh,  Iq 
name  of  *  Alexander  Thomson,'  *  collector  of  poor's^money  for  th^ 
^  city  of  Edinburgh,'  against  Hugh  Brodie,  for  non-payment  of 
L.1,  3s.,  being  the  arrears  of  poor's-rates  due  by  him ;  and  a  wacr 
rant,  in  terms  of  the  schedule  annexed  to  the  act,  was  granted  hf 
the  clerk  of  the  peace  to  summon  the  said  defender,  <  to  answer  at 
'  the  instance  of  the  said  complainer.'  A  copy  of  the  complain^ 
and  warrant,  with  a  citation,  all  on  the  same  paper,  was  delivered 
personally  to  Brodie,  by  James  Smith,  constable.  The  citation,  {oj[ 
which  there  was  no  form  prescribed  by  the  act,  charged  Brodie  to 
appear,  <  to  answer  at  the  instance  of  the  above-designed  Alexander 
*  Brodie,  complainer,'  instead  of  Alexander  Thomson,  in  whose  name 
the  complaint  was  lodged.  This  mistake,  however,  did  not  appear 
on  the  face  -of  the  execution,  which  was  quite  correct.  Brodie 
allowed  decree  to  pass  in  absence,  (15th  December,)  and  did  not 
avail  himself  of  the  statutory  privilege  of  obtaining  a  rehearing, 
although  a  copy  of  the  decree  was  served  on  him  in  ordinary  form^ 
along  with  a  charge  to  pay  in  six  days,  under  pain  of  poinding  and 
imprisonment.  Nearly  six  months  having  elapsed  from  the  date 
of  the  decree,  and  after  the  constable.  Smith,  had  called,  and  again 
threatened  to  execute  the  decree,  on  which  occasion  it  was  averred 
by  Smith,  that  Brodie  declared  he  did  not  resist  payment  on  ac- 
ooont  of  any  informality  in  the  proceedings,  Brodie  was  at.  last 
apprehended  and  carried  to  jail,  (I6th  May  1835) ;  but  on  his  name 

VOL.  XI.  3  I 


826 


DECISIONS  OF  THE 


No.  165. 


Brodie  v. 
Thomson  tnd 
Smith. 

Narrative. 


18  June  1836.  having  been  entered  on  the  jail  books,  he  paid  the  debt  and  was  dis- 
charged. 

In  July  1836,  Brodie  brought  the  present  action  of  reduction  of 
the  decree  and  other  writs,  and  of  damages,  for  wrongous  imprison- 
ment, against  Thomson,  and  Smith  the  constable.  This  action  was 
founded  on  the  mistake  in  the  citation,  the  pursuer  pleading  irre- 
gularity of  the  execution,  of  the  decree,  and  of  all  that  followed 
thereon,  inasmuch  as  he  was  not  served  with  any  complaint  at  the 
instance  of  Alexander  Brodie,  and  never  was  cited  to  answer  to  that 
at  the  instance  of  Alexander  Thomson. 

'  The  defenders  founded  on  the  6.  Geo.  IV.  c.  48,  (§  6,  7,  and  8^] 
regarding  the  opening  up  of  decrees  in  absence,  and  rehearing  of 
causes;  and  (§  14,)  which,  inter  alia,  enacts,  that  the  decrees  of 
the  Justices,  in  cases  competent,  shall  not '  be  set  aside  or  altered  in 
*  an  action  of  reduction  in  the  Court  of  Session,  on  any  other  ground 
<  except  that  of  malice  and  oppression  on  the  part  of  the  Justices.' 


Kott. 


The  Lord  Ordinary  pronounced  an  interlocutor,  repeUing  the 
defence  of  incompetency,  adding  the  following  note : 

Note. — *  The  Lord  Ordinary  holds  the  action  to  be  competent, 

*  notwithstanding  the  finality  of  the  Justices'  decree,  by  the  6. 
'  Geo.  IV.  c.  48,  because  the  pursuer  iras  never  brought  legsXlj 
^  before  the  Justices.    The  act  prescribes  the  form  of  citing  a  party, 

<  and  even  common  law  requires  that  a  defender  shall  be  told  at 

*  whose  instance  he  is  to  appear.     But  here  a  blunder  vitiated  the 

<  citation  in  this  respect,  so  that  the  defender  was  never  put  under 

<  the  operation  of  the  statute.     A  much  slighter  objection  has  been 

*  repeatedly  found  to  exclude  the  statutory  finality,  particularly  in 

<  the  analogous  jurisdiction  of  the  Sheriff  small  debt  court^ 


Defendcn* 
Plcai. 


Pursuer*! 


The  defenders  reclaimed.     At  advising, 

M^Neilly  for  the  reclaimers. — There  is  no  particular  form  of  cita- 
tion annexed  to  the  act,  so  that  this  is  not  the  case  of  an  omission 
of  some  statutory  form,  as  happened  in  the  cases  on  another  statute. 
The  question  here  is  not,  whether  this  objection  would  have  been 
sustained  if  pleaded  before  the  Justices,  but  whether  it  can  be  com- 
petently entertained  in  this  Court,  when  the  power  of  review  is 
excluded  on  all  grounds  but  those  of  malice  and  oppression ;  and  it 
must  be  remembered  that  the  pursuer  had  abstained  from  coming 
forward  on  two  occasions  to  plead  it;  first,  when  cited;  and,  nex^ 
when  charged. 

Dean  of  Faculty^  for  pursuer. — The  argument  of  the  defenders 
applies  to  the  case  where  parties  have  been  fairly  in  Court,  for  the 
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exclusion  of  the  review  by  the  statute  applies  only  to  the  proceed-  IB  June  18S6. 
ings  in  Court     But  here,  if  the  objection  is  a  good  one,  the  pur-    ^^^T^^'^ 
sner  never  was  in  Court  at  all.    It  is  admitted  that  a  citation  is  ne-  ThomLn  and 
cessary;  and  it  cannot  be  said  that  there  is  any  thing  in  the  act  to  Sicaith. 
cover  the  blunder  which  has  been  made,  or  to  prevent  this  Court 
from  judging  of  the  validity  of  this,  just  as  of  any  other  citation. 

Lord  Pre8ident.^^The  statute,  although  it  does  not  prescribe  the  Opinion  of 
form  of  the  citation,  yet  as  it  requires  some  citation,  we  must  im-  ^^^''"^' 
ply  that  it  means  a  regular  one.  If  the  argument  for  the  pursuer 
is  sound,  it  would  apply  with  equal  force  to  an  error  in  the  name 
of  the  defender,  which  would  lead  to  serious  results.  I  am  of  opi- 
nion, that  ^he  more  summary  the  procedure,  the  more  strictly  should 
the  forms  be  attended  to,  and  am  therefore  inclined  to  adhere  to 
the  Lord  Ordinary's  interlocutor* 

Lord  Gitties, — I  have  some  difficulty  in  this  case.  There  is  no 
schedule  of  the  citation  annexed  to  the  statute.  Therefore,  in  my 
opinion,  a  paper  containing  a  repetition  of  the  warrant,  with  two 
lines,  stating  the  delivery  of  the  complaint,  would  be  enough.  Here 
there  is  certainly  an  error  in  the  name  of  the  complainer;  but  I 
don't  think  that  sufficient  in  the  present  instance ;  for  there  could 
be  no  mistake  as  to  who  the  complainer  was.  I  therefore  differ  from 
the  Lord  Ordinary. 

Lard  Mackenzie. —  It  is  evident  that  there  must  be  a  citation ; 
and  this  one,  in  my  opinion,  is  quite  sufficient.  The  constable  bad 
nothing  to  do  to  add  the  name  of  the  complainer ;  but  I  cannot  see 
that  there  is  the  least  doubt  as  to  who  the  complainer  is.  It  is  an 
important  question,  whether,  on  an  error  of  this  nature,  we  shall  re- 
dace  this  decree.  The  execution  is  not  quarrelled :  that  and  the 
warrant  are  correct;  and  the  pursuer,  after  allowing  decree  to  go 
in  absence,  brings  the  present  action  against  these  defenders,  plead- 
ing an  error  in  the  citation  known  only  to  himself.  How  can 
this  quadrate  with  the  spirit  of  a  statute  for  the  cheap  and  sum- 
mary decision  of  causes  ?  There  could  be  here  no  real  doubt  in 
the  mind  of  the  pursuer  as  to  who  the  complainer  was ;  but  he 
purposely  hung  back,  in  order  to  take  advantage  of  the  mistake. 
This  the  statute  cannot  countenance.  He  ought  to  have  appeared 
at  first,  and  to  have  stated  his  ground  of  doubt.  I  do  not  think 
the  law,  as  laid  down  in  the  other  cases,  applies.  Certainly  the 
law  of  citation,  as  settled  in  the  Court  of  Session,  cannot  rule  in 
this  case,  as  it  is  by  express  statute  that  the  names  and  designa- 
tion of  parties  are  there  required ;  and  even  in  the  &ce  of  the  sta- 
tute, they  are  sometimes  dispensed  with. 

Lord  Balgray  concurred  with  Lord  Mackenzie. 

3i2 
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18  June  1836.      The  Court  accordiDgly  altered  the  judgment  of  the  Lord  Ordi- 
nary, and  assoilzied,  with  expenses. 

Smith.  Ijot^  Ordinary,  Cockhum*      Act.  Dean  of  Fac,  (TJopeJ  MaUland.         Alt  M*Ke^ 

L  Inglis,  John  CuUen,  W.S.  H,  Inglis,  W.S.  and  J(^n  Ross,  S.S.C.  Agents. 

Judgment.  S.  Clerk. 

Ci  R. 


FIRST  DIVISION. 


No.  CLXVI. 


16th  June  1836. 


JOHN  SHERRIFF 
against 

JAMES  SHERRIFPS  TRUSTEES. 


Process. — Proof. — Witness. — In  this  case  two  legatees  ander 
a  trust-deed  and  settlement,  who  had  been  called  as  defenders,  along 
with  the  trustees,  in  an  action  of  reduction  of  the  said  settlement, 
at  the  instance  of  the  heir  of  conquest  of  the  maker,  claimed  to  be 
assoilzied,  with  a  view  of  being  witnesses  at  the  trial  in  the  case, 
in  respect  that  their  legacies  were  paid,  and  they  had  dischai^ed 
their  interest  in  the  settlement,  and  that  the  trustees  renounced  all 
claim  of  repetition.  The  point  being  verbally  reported  by  the 
Lord  Ordinary, 

The  Court  were  of  opinion  that  the  interest  of  the  legatees  to 
uphold  the  deed  was  discharged,  and  directed  the  Lord  Ordinary 
to  assoilzie  them  from  the  action  of  reduction. 

Act.  Ivory,  Moncreiff,        Alt.  Ruiherjurd,  Walher,        J,  JDkw,  S.8.C.  and  Tfolbr, 
Richardson  ^  MelviUe,  W.S.  Agents.        Z>.  Clerk. 

C.  R. 
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FIRST  DIVISION. 

No.  CLXVII.  28rf  June  1886. 

WILLIAM  ISLES 
against 

JOHN  GILL;  - 

Bill  op  Exchange. — Stamp. — The  following  document^  *  SiR^ 

*  Pay  the  bearer  the  sum  of  £.40  sterlings  and  charge  the  same 

*  against  my  account  of  Wright  work  for  your  houses* — held  to  re^ 
quire  a  bill  stamp,  in  order  to  have  effect  as  a  legal  obligation, 

Reid  employed  Duncan  to  build  a  house,  and  Duncan,  in  the  Narrauve. 

course  of  the  operations,  in  order  to  pay  Gill  for  materials  furnished 

by  him  for  the  work,  addressed  the  following  document  to  Reid, 

written  on  unstamped  paper:  ^  Dundee,  Nov.  16. 1831.     Sir,  Pay 

^  the  bearer  the  sum  of  L.40  sterling,  and  charge  the  same  against 

*  my  account  of  wright  work  for  your  house.    (Signed)    William 

<  Duncan.'     This  document  was  also  signed  by  Mr  Reid. 

The  point  in  dispute  was,  whether  this  document  was  a  valid 
obligation  without  a  stamp. 

It  was  argued  on  one  side,  founding  on  the  case  of  Lawrie  v. 
Perry  Ogtlvie,  6th  Feb.  1810,  F.  C,  that  this  was  a  valid  ob- 
ligation without  a  stamp,  in  respect  that  it  wa.9,  in  effect,  exactly 
similar  to  an  indorsement  of  part  of  an  account  in  favour  of  the 
bearer,  which  enabled  the  debtor  to  strike  out  L.40  from  the  ac- 
count due  by  him. 

On  the  other  side  it  was  contended,  that  the  document  was  not 
valid  without  a  bill  stamp,  and  that  the  case  of  Lawrie  was  no 
authority,  as  that  was  an  indorsement  on  the  back  of  an  open  ac- 
count ;  and  the  document  in  question  here,  was  an  order  to  pay  a 
sum  of  money,  in  the  form  of  a  bill  or  draft  in  favour  of  the  bearer, 
and,  as  such,  was  regularly  accepted  by  the  payee. 

Lord  President. — Suppose  the  document  had  finished  with  the  Opinion  of 
word^,  ^  and  charge  against  my  account,'  that  would  have  been  a  bill,  ^"'^ 
aud  I  do  not  see  that  the  additional  words  alter  its  nature. 

Lord  Ddlgray. — I  am  clearly  of  the  same  opinion.  It  is  an  or- 
der to  pay  a  sum  of  money,  and  must  have  a  stamp. 

The  other  Judges  concurred,  and  the  Court  pronounced  judg- 
ment, finding,  *  that  the  document,  16th  November  1831,  being 
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23  June  1836.  t  unstamped,  is  incapable,  under  the  stamp  acts,  of  founding  any 
I  i^'^GMl     *  *c**o^  P'  competition  in  this  case/ 

Judgment.        i^rd  Ordinary,  Coddnam.  Act  Kuy,  l^per.  Alt.  D&m  of  Foe.  (Bop^) 

Robertton,  PatUnen,  ^    James  D,  Laufrie^  S.S.C.  Jamn  Stuart^  S.8.C 

end  John  ChrisHef  S.S.C.  Agents.        D.  Clerk. 

C*  R* 


No.  CLXVIII.  SECOND  DIVISION.  23d  June  IS36L 

Albxandbb  BiiAckaddsr  and  Othsrs  (CAiaKB*  TausTsss)  agama  Whuax 

▲KD  DATin  BaowN. 

Bill  of  Exchange.— Negotiation. — Diligence. — Circumstaotial  case  depend- 
ing upon  the  construction  put  on  certain  correspondence,  where  the  Court  (alter- 
ing the  interlocutor  of  the  Lord  Ordinary)  found  the  defender,  William  Brown,  a 
writer,  liable  in  payment  of  a  bill,  for  money  alleged  to  have  been  borrowed  for  a 
client  from  Cairos,  in  respect,  (l.)  That  Brown  so  acted  as  to  lead  Cairns  to  rely 
on  him ;  and,  (2.)  Of  culpable  negligence  in  not  enforcing  payment  from  Thomson^ 
the  alleged  borrower,  in  as  much  as  he  neglected  to  do  diligence  in  recovering  the 
contents  of  the  bill  for  many  months  after  the  bill  had,  at  his  own  request,  been 
put  into  his  hands  for  that  purpose,  and  having,  in  the  interim,  allowed  Thomson 
to  become  insolvent  without  taking  any  step. 

PaEscaiPTioN,  (Sexennial) — ^Defence  of  prescription  sustained,  (adhering  to 
the  Lord  Ordinary's  interlocutor,)  in  regard  to  another  bill  in  the  same  cause. 
(See  Papers.) 

Lord  Ordinary,  Jegpny.        Act.  Keay,  Ferrier,        Alt.  JRundL       J,  f  W,  Fmiv', 
W.S.  and  A,  ^  J.  Paienon,  S.&C.  Agents.        F.  Clerk. 


SECOND  DIVISION. 

No.  CLXIX.  24rt  June  1836. 

WILLIAM  BERRY  and  Others 

offainst 
SIR  ROBERT  HENDERSON'S  TRUSTEES. 

Clause.  —  Interest.  —  Implied  Contract.  —  Conjunct  Fee 
AND  Liferent. — ji  postnuptial  contract  of  marriage^  to  which  the 
Jatfier  of  the  wife  was  a  party ^  bearing^  in  consideration  of  counter 
obliffotions  on  the  husband^  payable  at  his  death,  that  the  father 
$ho9ild  make  payment  to  the  spouses  in  conjunct  liferent^  and  their 
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diiUbren  in/ee,  of  a  sum  of  £.20,000,  hU  toUk  a  declaration  that  24  Jbo^1836. 
the  sum  so  *  devised '  skoidd  be  liable  to  be  affected  by  him^  by  pro- .   ^*^V*^ 
visions  to  the  children^  to  be  payable  at  the  first  term  after  his  deaths  -  o±Jnv. 
and  failing  wkichf  at  such  term  subsequent  to  his  death  as  the  spouses-  Henderson's 
should  appoint;  the  contract  farther  dedarinyj  that  in  case  he  should    '^"*'®^ 
destine  a  certain  estate^  at  any  time  during  his  life^  to  the  value  of 
at  least  £.20,000,  or  any  other  heritable  estate  of  that  value  belong^, 
ing  to  him^  to  be  estimated  as  at  the  first  term  after  his  deaths  the 
same  sliould  be  held  cls  implement  of  the  obligation  incumbent  on  him. 
in  regard  to  the  sum  ^£.20,000,  payable  on  the  death  of  himself 
and  the  survivor  of  the  spottses-^found^  that  interest  was  due  on  the 
principal  sum  only  from  the  date  of  his  death. 

By  postnuptial  contract,  dated  in  February  1826,  entered  into  by  NamtiTe. 
William  Berry  and  Mrs  Isabella  Henderson  or  Berry,  his  spouse, 
daughter  of  Sir  Robert  Henderson,  with  the  special  advice  and  con- 
sent of  her  father,  Mr  Berry,  <  in  consideration,'  inter  alia,  *  of  the 
*  counter  obligations  on  Sir  Robert  Henderson,'  bound  himself  to 
make  payment,  at  a  term  after  his  death,  of  L.20,000  sterling,  to  the 
heirs-male  of  his  body  of  the  marriage,  and  other  heirs  therein  men- 
tioned, under  certain  burdens  and  conditions ;  <  for  which  causes. 
Sir  Robert  Henderson  binds  and  obliges  himself,  and  his  heir% 
executors  and  successors  whomsoever,  to  make  payment  of  the 
sum  of  L.20,000  sterling  to  William  Berry  and  Mrs  Isabella 
Henderson  or  Berry,  in  conjunct  liferent  allenarly,  and  to  the 
survivor  of  them  in  liferent,  for  his  or  her  liferent  use  allenarly, 
and  to  the  heirs- male  of  the  body  of  Mrs  Isabella  Henderson  or 
Berry  of  this  present  marriage,  and  to  the  heirs  whatsoever  of 
their  bodies  ;*  (then  followed  a  substitution  of  heirs) ;  ^  whom  all 
failing,  to  the  nearest  heirs  and  assignees  of  him,  the  said  Sir  Ro» 
bert  Henderson,  in  fee;'  *  but  under  the  provisions,  &c.  after 
expressed ;  declaring,  that  although  the  said  sum  of  L.20,000  is 
hereby  devised  to  and  in  favour  of  the  said  William  Berry,  or 
Mrs  Isabella  Henderson  or  Berry,  in  conjunct  liferent,  it  shall  be 
in  their  power,  by  any  joint  deed  to  be  executed  by  them,  to  bur- 
den and  affect  the  foresaid  sum  of  L.20,000,  hereby  settled  by 
the  said  Sir  Robert  Henderson,  as  aforesaid,  with  such  provisions 
to  the  children  of  this  marriage  other  than  the  heir  succeediog  to 
the  said  sum  of  L.20,000,  hereby  settled  by  the  said  Sir  Robert 
Henderson,  as  the  said  William  Berry  and  Mrs  Isabella  Hender- 
son or  Berry  may  think  proper;  and,  on  failure  of  such  deed,'-^ 
(follow  certain  provisions  for  the  children) — <  the  said  provisions  to 
younger  children  to  be  payable  at  the  first  term  of  Whitsunday 
or  Martinmas  that  shall  ensuq  after  the  death  of  the  said  Sir  Ro- 
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Berry  aad 
Others  v. 
Henderson's 
Tfust^es. 

NamtiYe, 


84  June  1830.  <  bert  Henderson,  and  of  the  survivor  of  thefar  father  and  mother, 

*  or  at  8u(ih  other  term  or  terms  subsequent  to  the  decease  of  the 

*  said  Sir  Robert  Henderson,  as  the  said  William  Berry  and  Mre 
^  Isabella  Henderson  or  Berry  shall  fix  and  appoint  by  a  joint  writ* 
^  ing  under  their  hands,  with  interest,'  &c. 

There  was  also  a  declaration,  <  That  in  case  Sir  Robert  Hender- 

<  son  shall,  at  any  time  daring  his  life,  settle  and  destine  the  estate 

<  of  Straiton,  or  any  part  thereof,  to  the  extent  in  dear  value  of  at 
^  least  L.20,000,  or  any  other  heritable  estate  belonging  to  him  to 

<  that  extent,  to  be  estimated  as  at  the  first  term  of  Whitsunday  or 

<  Martinmas  after  his  death,  in  favour  of  the  said  William  Berry 

<  and  Mrs  Isabella  Henderson  or  Berry,  in  conjunct  liferent,  and 

*  to  the  survivor  of  them  in  liferent,  and  to  and  in  favour  of  the 

<  same  series  of  heirs,  and  on  the  terms  and  conditions  relative  to 

<  the  obligation  before  mentioned,  the  same  shall  be  held  as  full  im- 

*  plement  of  the  obligation  incumbent  on  him  and  his  foresaids  in 

*  regard  to  the  said  sum  of  L.20,000  hereby  settled  by  him ;  and 

<  further,  it  is  hereby  provided  and  declared,  that  in  case  the  said 

<  Robert  Henderson  shall  settle  and  destine  his  said  lands  of  Strai- 

<  ton,  or  any  other  heritable  estate  belonging  to  him,  in  manner 

<  foresaid,  the  said  William  Berry  and  Mrs  Isabella  Henderson  or 

<  Berry,  or  the  survivor  of  them,  shall  have  power  to  grant  a  lease 

<  or  leases  of  the  said  lands  or  estate,'  as  therein  mentioned. 
I(  was  intended  at  the  time,  by  the  parties,  to  make  the  prori- 

ftions  in  favour  of  Mrs  Berry  equal  to  what  Sir  Robert  Henderson 
had  bestowed  on  his  younger  daughter,  Mrs  Lindsay,  to  whom, 
and  her  children,  he  had,  in  her  marriage-contract,  destined  a  sum 
of  L.20,000,  payable  at  his  death.  In  implement  of  Sir  Robert 
Henderson's  obligation  in  the  contract  between  Mr  and  Mrs  Berry, 
he,  on  14th  February  1832,  executed  a  disposition  and  conveyance 
of  t^o  heritable  debts,  contained  in  bonds,  of  L.  10,000  each*  This 
disposition,  after  narrating  the  postnuptial  contract  before  referred 
to,  so  far  as  regards  Sir  Robert's  obligation,  also  narrates,  *  that 

*  I  have  resolved  to  implement  the  obligation  undertaken  by  me 

<  in  the  said  contract  of  marriage,  in  regard  to  the  said  sam  of 

*  L.20,000  sterling,  by  settling  and  securing  the  two  sums  after 

<  mentioned,  of  L.  10,000  each,  and  securities  created  therefor,  in 

<  favour  of  the  persons  after  named  or  referred  to,  having  the  im- 

<  mediate  or  eventual  and  reversionary  interest  in  or  to  the  life* 

<  rent  and  fee  respectively  of  the  said  sum  of  L.20,000,  as  stipulated 

*  to  be  paid  by  me,  under  and  by  virtue  and  in  terms  of  my  said 

<  obligation  contained  in  the  said  contract  of  marriage :  Therefore 

*  I  have  given,  granted  and  disponed,'  &c. 
The  conveyance  is  to  Mr  and  Mrs  Berry  in  liferent  allenarly, 
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and  the  heinkmale  of  their  marriage ;  whom  fiedling,  to  the  other  24  June  I8da 
heirs  in  fee,  in  the  same  terms  as  his  obligation  in  the  marriage-    ^^^V^ 
contract.     It  provided  and  declared,  that  the  sums,  and  the  sabject  ooiera^v. 
before  disponed  in  security  thereof,  should  be  held  to  be  taken  and  Hendenon't 
accepted  of  by  them,  for  their  several  and  respective  rights  fore*    ruseet. 
said,  as  in  full  of  all  claim  competent  to  them  against  him  or  his  NtrraUve. 
heirs,  by  virtue  of  the  obligation  in  the  contract  of  marriage.     Sir 
Robert  also  reserved  power  to  revoke  this  deed.     Accordingly,  it 
was  not  delivered  daring  his  life,  but  kept  along  with  his  settle- 
ment and  other  papers,  and  given  to  Mr  Berry  after  his  death. 
Sir  Robert  died  in  August  1833,  leaving  a  settlement  of  his  whole 
property  in  favour  of  trustees. 

Upon  Sir  Robert's  death,  Mr  Berry  eonsented  to  accept  the  con- 
veyance to  the  heritable  bonds,  and  drew  the  first  year's  interest 
after  Sir  Robert's  death.  He  also  signed  a  discbarge  of  Sir  Ro- 
bert's obligation,  which,  however,  was  never  delivered.  Several 
children  were  born  of  the  marriage  between  Mr  and  Mrs  Berry. 
Mr  Berry  subsequently  rejected  the  conveyance  of  the  bonds,  and 
betook  himself  to  Sir  Robert's  obligation  in  the  marriage-contract. 
He  further  alleged,  that  interest  was  due  to  him  out  of  Sir  Robert 
Henderson's  estate,  from  the  date  of  the  contract  of  marriage  in  1826. 

Thereafter  Mr  and  Mrs  Berry  raised  this  action  for  themselves, 
and  as  administrators-in-law  for  their  children,  concluding  that 
the  defenders,  as  trustees  of  Sir  Robert  Henderson,  <  should  be 

*  decerned  to  make  payment  to  the  pursuers  of  the  foresaid  sum 

*  of  L.20,000  sterling,  with  the  interest  thereof  from  and  since  the 

<  said  17th  day  of  February  1826,  and  in  time  coming  during  the 

*  not  payment,  deducting  a  sum  of  L.400  paid  to  account  of  interest ;' 

— in  support  of  which  claim  they  pleaded — That  by  the  legal  import  Parsaer^* 
and  effect  of  Sir  Robert  Henderson's  obligation  in  the  marriage-  ^**"' 
contract,  and  by  his  understanding  of  its  effect,  interest  was  due  to 
them  from  its  date,  seeing  he  did  not  adopt  the  alternative  of  con- 
veying to  them  and  their  children  the  heritable  estate  contemplated 
in  that  deed  :  That  an  assignment  of  the  two  debts,  especially  un- 
der the  terms  in  which  the  securities  had  been  taken,  was  not  legal 
implement  of  Sir  Robert  Henderson's  obligation  in  favour  of  the 
pursuers,  ^  to  destine  the  estate  of  Straiton,  or  any  part  thereof,  to 

<  the  extent,  in  clear  value,  of  at  least  L.20,000,  or  any  other  he- 

*  ritable  estate  belonging  to  him  to  that  extent,  to  be  estimated,'  &c., 
the  pursuers  having  <  power  to  grant  a  lease  or  leases  of  the  said 

*  lands  or  estate  for  nineteen  years,  without  stipulating  for  any 
'  grassnm,'  &c :  That  as  the  proposed  discharge  of  Sir  Robert 
Henderson's  obligation  was  never  delivered,  and  the  pursuers  never, 
by  any  legal  homologation,  ratified  Sir  Robert  Henderson's  trust- 
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84  June  1636.  deed  of  settlement,  or  finally  agreed  to  depart  from  their  rig^ti 
under  their  marriage-contract^  they  were  entitled  to  decree  in  terms 
of  the  libel ;  Ersk.  b.  iii.  tit  2,  §  4,  43  and  45 ;  Monro,  13th  Feb. 
1810,  JP.  C;  Cameron,  &c.  18th  Dec.  1810,  F.  C. ;  Duke  of 
Gordon,  16th  Nov.  1821,  5.  and  D.  i.  150;  Clarks,  15th  May 
1823,  5.  and  B. 


Berry  and 
Others  v. 
Henderson*! 
Trustees. 


Defenders* 
Pleas. 


The  defenders  p&cufecf— That,  under  the  terms  of  the  contract, 
the  provision  of  L.20,000  made  by  Sir  Robert  Henderson,  which 
was  entirely  gratuitous  on  his  part,  was  not  payable  until  after  his 
decease,  nor  did  interest  begin  to  run  upon  it  until  that  cFent  took 
place :  That  this  view,  which  was  agreeable  to  the  legal  import  of 
the  terms  used,  accorded  with  the  understanding  of  all  concerned  as 
to  the  granter's  intention,  as  indicated  by  circumstances  set  forth  in 
the  record :  That  even  assuming  the  pursuers'  interpretation,  that 
interest  would  have  been  exigible  from  the  date  of  the  contract,  if 
Sir  Robert  had  failed  to  adopt  the  alternative  which  he  reserved 
to  himself,  of  conveying  to  the  pursuers  and  their  children  an  he- 
ritable  estate  to  the  amount  of  the  money  provision,  there  would 
have  been  no  room  for  the  pursuers'  claim  of  interest  previous  to 
Sir  Robert's  death,  as,  in  point  of  fact,  he  adopted  that  alternative, 
by  conveying  to  them  the  bonds  and  heritable  securities  above 
mentioned  :  That  the  conveyance  of  these  bonds  and  heritable  se- 
curities, which  amounted  to  the  full  value  of  L.20,000,  as  at  the 
first  term  of  Whitsunday  or  Martinmas  after  Sir  Robert's  death, 
amounted  to  full  legal  implement  of  the  obligation  incumbent  on 
him  under  the  contract,  and  the  pursuers  had  no  right  to  repudiate 
it,  or  to  demand  implement  of  the  obligation  in  any  other  form.  At 
all  events,  the  pursuers  having  agreed  to  accept  of  the  conveyance 
of  those  securities,  and  having,  after  Sir  Robert's  death,  drawn  the 
interest  of  the  heritable  debts  conveyed  to  them,  they  could  not 
now  resort  to  Sir  Robert's  personal  obligation  under  the  marriage- 
contract. 

A  minute  was  given  in  by  the  defenders,  stating,  that  by  arti- 
cle nine  of  their  statement  of  facts  they  had  made  an  ofiFer,  which 
was  now  judicially  repeated,  viz.  That  they  would,  out  of  Sir  Ro- 
bert's funds  and  estate,  make  good  to  the  pursuers,  as  at  the  first 
term  after  Sir  Robert's  death,  the  principal  sum  of  L.20,000  ster- 
ling, and  that  in  terms  of  the  marriage-contract,  for  the  respective 
interests  of  the  pursuers,  Mr  and  Mrs  Berry,  in  liferent,  and  their 
children  in  fee,  reserving  specially  for  the  consideration  of  the 
Lord  Ordinary,  (I.)  The  question  raised  by  the  pursuers  as  to  the 
interest  from  the  date  of  the  contract;  and,  (2.)  Whether  Mr 
Berry  was  of  himself  entitled  to  receive  and  discharge  the  said  pro- 
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Yuion,  or  whether  the  defenders,  or  some  other  party,  were  not  24  June  lg36. 
bound  to  see  the  same  invested  for  behoof  of  Mr  Berry's  children,     Vi^v^^ 
in  fee.   And  to  this  minute  was  subjoined  an  addiiianal  plea.  That,  5*7^  '"* 

J       ^,        .  ^  ^    ,  •*      ,  ».     II  Others  r. 

under  the  circumstances  of  the  case,  the  pursuer,  Mr  Berry,  was  Heoderaon's 
not  entitled  of  himself  to  receive  and  discharge  the  sum  settled  by  '^^^^ 
Sir  Robert  Henderson  in  the  pursuers'  contract  of  marriage,  but  it  Defenden* 
was  the  duty  of  the  defenders,  as  Sir  Robert  Henderson's  trustees,  ^^* 
to  see  that  the  sum  was  invested  in  such  a  way  as  to  secure  the 
rights  of  the  children  interested  in  the  fee  under  the  marriage-con- 
tract. 


<  The  Lord  Ordinary  (1 9th  March  1836)  having  resumed  con-  Lord  Ordi- 
sideration  of  the  debate,  with  the  closed  record,  minute,  and  addi-  ^'^^^' 
tional  plea  in  law  since  given  in  by  the  defenders,  and  whole 
process,  finds,  ImOf  That  in  consequence  of  the  said  minute  and 
relative  offer  in  Article  9.  of  the  defenders'  statement  of  facts  on 
the  record,  it  is  no  longer  necessary  to  determine  whether  the 
late  Sir  Robert  Henderson's  conveyance  of  the  two  heritable  bonds, 
in  the  proceedings  mentioned,  could  be  considered  as  due  imple- 
ment of  the  second  or  alternative  undertaking  in  the  postnuptial 
marriage-contract  libelled,  to  settle  on  the  pursuers  an  heritable 
estate  of  the  value  of  not  less  than  L.20,000,  and  that  the  pur- 
suers are  now  entitled  to  implement  of  the  said  contract,  under 
the  first  or  primary  obligation  therein  contained,  actually  to  pay 
over  to  them  the  said  sum  of  L.20,000  in  money ;  but  finds,  2£b, 
That  according  to  the  just  construction,  and  true  and  legal  mean- 
ing and  import  of  the  said  postnuptial  contract,  the  said  pursuers 
are  only  entitled  to  interest  on  the  said  principal  sum  of  L.20,000 
from  the  first  term  after  the  death  of  the  said  Sir  Robert  Hender- 
son, till  payment,  and  not  from  the  date  of  the  postnuptial  contract 
itself;  and  before  answer  as  to  the  right  of  the  pursuer,  William 
Berry,  of  himself  to  receive  and  discharge  the  said  principal  sum 
of  L.20,000,  or  any  part  thereof,  either  as  liferenter  thereof,  or  as 
administrator-in-law  for  his  minor  children,  finds.  That  it  is  pro- 
per that  a  tutor  or  curator  ad  litem  be  appointed  for  those  chil- 
dren, to  whom  those  proceedings  may  be  intimated ;  and  directs 
the  cause  to  be  enrolled,  that  parties  may  state  what  has  been 
done,  or  is  proposed  to  be  done,  in  implement  of  this  order.' 

Note. — *  It  is  needless  to  go  through  the  grounds  on  which  the  Note. 
Lord  Ordinary  rests  his  construction  of  the  postnuptial  contract, 
as  to  the  only  point  seriously  contested.  They  will  naturally  oc- 
cur to  any  one  who  reads  it  through  with  attention.  He  may  only 
mention  generally,  that  he  relies  chiefly  on  these  four  considera- 
tions :    1^,  The  exact  and  anxious  parity,  and  indeed  identity. 
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Berry  and 
Others  i;. 
Henderson*! 
*    Trustees. 

Note. 


quoad  cetera,  of  the  provisions  as  to  the  L.20,000  settled  by  Mr 
Berry,  in  this  deed,  which  is  expressly  declared  to  be  payable 
only  at  his  death,  and  the  othe^^or  corresponding  L.20,060,  (now 
in  question,)  settled  by  Sir  R^ert  Henderson ;  2d,  On  the  gene* 
ral  style  and  structure  of  the  whole  clauses  touching  this  last  sum 
of  L.20,000,  throughout  the  whole  of  which  it  is  described,  not  as 
a  sum  presently  assigned  or  made  over  inter  vivos,  but  as  a  sunt 
devised  and  settled  on  the  pursuers  and  their  children ;  Qd,  On  the 
special  provision,  (of  itself  decisive  of  the  whole  case,)  that  in  the 
event  of  both  the  spouses  predeceasing  Sir  Robert  Henderson^ 
the  said  L.20,000,  the  fee  of  which  is  provided,  ab  initio,  to  the 
children,  shall  not  be  payable  to  them  till  the  first  term  after  Sir 
Robert's  death ;  and,  Atk,  On  the  alternative  provision  referred  to 
in  the  interlocutor,  that  Sir  Robert  might  implement  and  discharge 
himself  of  the  substantive  obligation  as  to  this  L.20,000,  by  set- 
tling and  destining,  at  any  time  of  his  life,  an  heritable  estate  of 
equal  value,  in  lieu,  and  as  an  equivalent,  for  the  money  provi-* 
sion.     It  was  admitted  that,  under  this  mode  of  liquidating  his 
obligation,  the  pursuers  must  have  taken  the  settled  estate  as  at 
Sir  Robert's  death,  without  any  retrospect.     But  [t  is  plain  that 
all  parties  regarded  these  two  provisions  as  equivalent;  though,  if 
the  money  provision  had  been  to  bear  interest  from  the  date  of 
the  deed,  and  Sir  Robert  bad  lived  twenty  years  after,  the  one 
would  have  been  at  least  treble  the  value  of  the  other.   It  is  need* 
less,  in  these  circumstances,  to  look  into  the  proofs  so  lai^ely 
dwelt  on  at  the  debate,  of  the  understanding  and  intention  of  the 
parties,  the  admissibility  of  which,  in  a  question  of  mere  construe* 
tion,  is  always  very  questionable.     Fortunately,  however,  they 
are  here  all  in  favour  of  the  construction  which  has  been  adopted. 
The  most  remarkable  are  the  pursuers'  repeated  a  Amissions  on  the 
record,  that  the  object  of  all  parties  in  the  postnuptial  contract, 
was  to  make  Mrs  Berry's  provision  equal  to  that  of  her  younger 
sister,  Mrs  Lindsay ;  taken  along  with  the  other  admitted  fact, 
that  the  L.20,000  provided  to  Mrs  Lindsay  and  her  children  is 
expressly  declared  to  be  payable  only  at  Sir  Robert's  death.    The 
pursuer,  Mr  Berry's  written  and  deliberate  consent  to  accept  of 
the  two  heritable  bonds,  with  interest  only  from  Sir  Robert's  death, 
as  full  satisfaction  of  his  claims  under  the  marriage-contract,  and 
his  actual  signature  of  a  regular  discharge  upon  that  footing,  might 
also  be  urged  as  a  bar  to  bis  present  pleas;  for  though  he  with- 
held delivery  of  this  discharge,  and  afterwards  raised  the  present 
action,  this  was  solely  on  the  ground  that  the  defenders  demurred 
to  making  over  these  bonds  to  him  absolutely,  and  without  taking 
some  security  for  the  right  of  fee  in  his  children.     But  though 
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*  this  might  justify  him  in  bringing  to  issue  the  question  now  raised  24  June  1836. 

*  in  the  defender's  additional  plea  in  law,  and  in  relation  to  which    ^^V^ 

<  the  Lord  Ordinary  has  directed  a  tutor  ad  litem  to  be  sisted  for  others'v. 

*  the  children,  it  could  never  entitle  him  to  revive  the  claim  of  in-  Henderson's 

^rptlfif  AAA 

<  terest  from  the  date  of  the  deed,  which  was  substantially  aban-     ' 

*  doned  by  the  unchallenged  part  of  the  arrangement.     There  was  Note. 

*  some  discussion  about  a  pencil  note  of  Sir  Robert's,  which,  whether 

*  holograph  or  probative  or  not,  is  obviously  of  no  consequence  what- 

<  ever.    If  it  proves  Sir  Robert's  opinion,  as  a  lawyer,  of  the  effect 
^  of  the  omission  of  any  term  of  payment  of  the  L.20,000,  it  proves 

*  still  more  clearly,  that  he  regarded  that  omission  as  purely  casual^ 

*  and  against  the  true  intention  of  the  parties.' 

The  pursuers  reclaimed. 

Lord  Glenlee. — I  have  no  sort  of  doubt  about  adhering.  If  it  Opinion  of 
had  been  intended  that  interest  should  be  payable,  as  contended 
for,  it  should  have  been  so  stated  in  the  contract  As  no  regular 
term  of  payment  is  expressed,  no  interest  is  due  till  the  death  of 
Sir  Robert.  I  can  only  say,  that  so  far  as  I  have  seen,  Sir  Robert 
was  to  pay  notiiing  during  his  life. 

Lord  Medwyn. — I  am  entirely  of  the  same  opinion  with  Lord 
Glenlee.  If  it  be  competent  to  refer  to  subsequent  writings  to 
ascertain  the  meaning  of  a  doubtful  agreement,  it  surely  must  be 
equally  competent  to  refer  to  the  subsequent  conduct  of  the  parties. 
No  claim  is  made  during  Sir  Robert's  life  by  the  husband :  nay, 
the  wife  applies  to  her  father  for  a  small  sum,  by  way  of  separate 
allowance  to  a  child,  independent  of  her  husband — not  likely  either 
to  have  been  claimed  or  granted,  if  all  the  time  the  father  was  liable 
to  pay  the  interest  of  L.20,000.  There  is  no  stipulation  as  to  in- 
terest during  Sir  Robert's  life ;  and  I  was  inclined  to  think  that  the 
whole  operation  of  the  contract  was  only  to  take  effect  at  his  death, 
founding  chiefly  on  the  third  and  fourth  reasons  stated  in  the  note 
of  the  Lord  Ordinary.  Suppose  that  a  bill  for  L.20,000  had  been 
granted  by  Sir  Robert,  and  no  term  of  payment  was  specified,  in- 
terest would  not  run  on  the  bill  till  demand. 

The  other  Judges  had  no  difficulty,  and  concurred. 

The  Court  unanimously  adhered*  Judgment. 

Lord  Ordinory,  Jeffrey,  Act.  Dean  ofFac,  (Hope),  Fonyth.         Alt  Sol.'Gen, 

fCwiinghameJ  Monteiih.  Jamts  Adam,  S.S.C.  and  Gibson-Craigaf  Wardlaw 

*  DM^  W.S.  Agenu.         T.  Clerk, 

R. 
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FIRST  DIVISION. 

No.  CLXX.  25t&  June  1836. 

Sir  JOHN  H.  DALRYMPLE  and  Others 

cyaimt 

CHARLES  RANKEN. 

Process. — Curator  BoNrs. — Trust. — In  this  case,  the  existence 
of  a  trustee  was  not  held  a  bar  to  granting  the  prayer  of  a  petition 
for  the  appointment  of  a  curator  bonis,  with  the  usual  powers,  to  a 
person  in  a  state  of  mental  incapacity,  although  it  was  alleged  that 
the  trust  embraced  every  interest  and  property  which  otherwise 
would  have  fallen  under  the  management  of  the  curator  bonis. 

Act  Dmoi  ofFae.  (Hopej)  Buthetfvrd,  MaUhnd*  Alt  JCm^,  J7.  J,  Bobtrttm* 

jSneas  Maobean,  W.S.  and  Mackenzie  ff  Ituui,  W.S.  Agents.        D.  Clerk. 

C  R. 


FIRST  DIVISION. 
No.  CLXXI.  25^  June  1836. 

Da  JAMES  ANDERSON 
against 

HIS  CREDITORS. 

Cessio. — Held  that  a  party  who  obtains  the  benefit  of  the  pro- 
cess of  cessio,  on  condition  of  granting  a  disposition  in  common 
form,  is  bound,  if  required,  to  grant  a  special  conveyance  of  heri- 
tage. 

Act.  Kioy.        Alt.  M'NeHL        S.  Oerk. 

C  R. 
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SECOND  DIVISION. 


No.  CLXXII. 


aOA  Jme  1836. 


JOHN  MATTHEW  and  Others,  (Moon's  Trustees,) 

against 

WALTER  CARMICHAEL  and  Others. 

• 

Husband  and  Wife. — Marriage-Contract. — Clause. — In  a 
poHnvpiial  contract  of  marriage^  hy  which  certain  provisions  were 
made  in  favour  of  the  wife,  who  conveyed  to  the  husband  all  the  prO" 
perty  of  which  she  might  bepossessedf  and  renounced  her  legal  rights 
in  consideration  thereof— founds  in  the  circumstances  of  the  case^  thai 
alUiough  one  of  these  provisions  was  declared  pay abk  from  thejvnds 
conveyed  by  the  wife^  this  expression  was  not  taxativCy  but  demonstra^ 
tive^  and  the  provision  was  due  witfiout  reference  to  the  amount  of 
the  mfds  estate. 

Agreement. — Discharge.— -Construction.  —  Circumstances  in 
which  an  agreement  to  execute  afvU  discharge  of  all  claims  was  li* 
mited  to  those  claims  q^eciaUy  under  the  notice  of  tlie  parties  at  the 
time. 


By  trast-disposition,  in  August  1814,  Adam  Moon  conveyed  his  NamtiTe. 
whole  property,  heritable  and  moveable,  of  which  he  should  be  pos- 
sessed at  the  time  of  his  death.  In  1816,  Moon  and  his  wife,  Mrs 
Ann  Carmichael,  by  a  postnuptial  contract  of  marriage,  after  pro- 
viding to  her  an  annuity  payable  from  his  lands,  ^  he  became  bound 
to  pay  to  Ann  Carmichael,  in  case  she  survive  him,  the  sum  of 
L.200  sterling,  and  that  at  the  first  term  of  Whitsunday  or  Mar- 
tinmas after  his  decease,  with  a  fifth  part  more  of  penalty,  and  an- 
nualrent  of  the  said  sum  from  and  after  the  term  of  payment  dii>- 
ring  the  not  payment'  After  conveying  the  household  furniture 
&c.  the  deed  bore :  *  Which  respective  provisions,  made  and  concei- 
ved in  favours  of  the  said  Ann  Carmichael,  and  the  farther  provision 
in  the  event  after  mentioned,  shall  be,  and  the  said  Ann  Car- 
michael, with  consent  foresaid,  has  accepted,  and  hereby  accepts 
of  the  same,  in  full  satufaction  to  her  of  all  terce  of  lands,  half  or 
third  of  moveables,  and  every  thing  else  which  she  can  claim  or 
demand  from  the  said  Adam  Moon,  or  his  representatives,  or  out 
of  his  estate  or  effects,  in  case  she  shall  happen  to  survive  him, 
or  which  her  executors  or  nearest  of  kin  can  claim  or  demand  from 
the  said  Adam  Moon,  or  from  his  estate,  or  the  goods  in  commu- 
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MooD*8  Trus- 
tees V.  Car- 
inichael  and 
Others. 

Narrative. 


28  June  1836.  <  nion,  in  case  he  survive  her:  For  which  caases*  Ann  Carmicbaely 

*  under  the  declaration  after  mentioned^  hereby  assigns  and  dis- 

<  pones,  and  makes  over  to  Adam  Moon,  his  heirs,  &c.  all  debts  and 

*  sums  of  money,  goods  and  other  effects,  belonging  to  her,  or  to 
^  which  she  shall  happen  to  succeed  during  the  subsistence  of  the 
'  marriage ;  surrogating  and  substituting  him  and  his  foresaids  in 
'  her  full  right  and  place  of  the  premises ;  but  declaring  always,  as 

<  it  is  hereby  specially  provided  and  declared  betwixt  the  parties, 

<  that  in  the  event  of  there  being  no  child  or  children  procreated 
^  of  their  marriage,  or  alive  at  the  dissolution  thereof,  then  Ann 

*  Carmichael  shall  be  entitled  to  the  farther  sum  of  L.200  sterling 

*  from  the  sums  of  money  hereby  conveyed  by  her  to  Adam  Moon ; 

<  which  farther  sum  of  L.200,  in  the  event  foresaid,  Adam  Moon 

*  hereby  binds  and  obliges  him,  and  his  foresaids,  to  content  and 

*  pay  to  Ann  Carmichael,  his  spouse,  whether  she  survive  or  pre- 

*  decease  him,  or  to  her  heirs,  executors  or  assignees,  and  that  at 

<  the  first  term  of  Whitsunday  or  Martinmas  after  hu  death,  with 

<  a  fifth  part  more,  &c. ;  declaring  farther,  that  in  the  event  of  Ann 

*  Carmichael  predeceasing  Adam  Moon,  it  shall  be  in  her  power, 
'  by  a  writing  under  her  hand,  at  any  time  in  her  life,  and  even  on 

*  deathbed,  to  settle  and  dispose  upon  the  said  sum  of  L.200  in  any 

<  way,  and  to  whom  she  pleases.' 
Mrs  Moon  survived  her  husband  eleven  years,  but  no  children 

were  procreated  of  the  marriage.  During  that  time  she  received 
from  Moon's  trustees  payment  of  her  annuity,  and  of  the  interest 
of  the  first  sum  of  L.200 ;  but  she  made  no  claim  for  the  ferther 
sum  of  L.200.  On  her  death,  at  a  meeting  of  Moon's  trustees  and 
legatees,  on  dOth  March  1830,  at  which  her  next  in  kin  attended, 
the  following  proceedings  took  place,  relative  to  their  claims  in  her 
right :  The  minute  bears,  ^  That  Messrs  Carmicbael,  as  representa- 
^  tives  of  the  late  Mrs  Moon,  claimed  a  legacy  of  L.200,  together 

<  with  certain  sums  of  taxes  and  annuity,  alleged  to  be  due  under 
^  the  contract  of  marriage  and  deeds  of  settlement  of  the  Ute  Mr 

<  and  Mrs  Moon ;  and  after  very  full  discussion,  the  other  indivi- 

<  duals  composing  the  meeting  unanimously  agreed  to  offer  L.200 

*  in  full  of  all  these  claims ;  and  after  consideration,  the  Messrs 

<  Carmichael  stated  that  they  would  accept  of  L.210  sterling;  and 

*  this  proposition  having  been  ultimately  and  unanimously  agreed 

*  to  by  the  meeting,  the  Messrs  Carmichael  hereby  become  bound 

<  to  grant  a  full  and  valid  discharge  of  all  claims,  at  the  instance  ef 

<  Mr  Moon's  executors,  on  payment  of  said  sum  of  L.210  sterling, 

<  with  interest  from  this  date ;  and  Mr  Duncan,  as  agent  for  the  trus- 

<  tees  and  the  parties  interested,  was  directed  to  settle  tlie  same 

<  from  the  trust-funds  accordingly.' 
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The  Carmichaels  having  declined  to  execute  a  fall  discharge,  ^  June  18aa. 
the  trustees  brought  an  action  of  multiplepoinding  before  the  She-     ^^^V^^ 
riff;  and  the  Carmichaels  raised  an  ordinary  action  against  the  trns-  ten'o/car"** 
tees,  concluding  for  payment  of  the  sum  of  L.200,  with  the  legal  michael  and 
interest  from  Mr  Moon's  death,  over  and  above  the  before-men-       ^^ 
tioned  sum  of  L.2i0«    The  Sheriff  having  decided  in  favour  of  the  NwnitiTo. 
Carmichaels,  the  trustees  brought  an  advocation,  in  which  they  con- 
tended,  1.  That  the  respondents  were  bound,  in  terms  of  the,  mi- 
nute subscribed  by  them,  <  to  grant  a  full  and  valid  discharge  of  all 
<  claims  at  the  instance  of  Mrs  Moon's  executors,  on  payment  of 
*  the  said  sum  of  L.21 0,  with  interest '  from  the  date  of  the  minute, 
and  were  consequently  barred  from  claiming  the  additional  sum  of 
L.200.;  and,  2*  Supposing  they  had  not  come  under  the  special  ob-^ 
ligation  referred  to,  they  were  not  entitled  to  claim  from  the  fonds 
qf  Mr  Moon  a  sum  of  L.200,  which  was  decbred  to  be  payable  out 
of  his  wife's  money,  with  which  he  had,  and  could  have  had  no  in^ 
tromission,  seeing  she  had  none. 

The  Lord  Ordinary  repelled  the  reasons  of  advocation,  and  re- 
nutted  the  cause  simpliciter  to  the  Sheriff,  adding  the  subjoined 
note,  in  which  the  respondents'  pleas  are  fully  stated : 

Note. — <  It  is  very  clear  that  there  is  nothing  in  the  minute  of  I^  Ordi- 
.the  meeting  of  the  trustees  and  the  relations  of  Mrs.  Moon  which  °^ '  ^^' 
can  constitute  a  discharge,  or  agreement  to  discharge  the  legacy 
:here  claimed.  It  evidently  relates  only  to  one  legacy  of  L.200, 
and  the  arrears  of  the  annuity,  taxes,  and  other  such  minor  mat^ 
ters.  The  very  utmost  that  can  be  made,  of  it,  therefore,  is  an 
.argumentative  inference  of  understanding  in  regard  to  the  con- 
.struction  of  the  settlement  But  no  such  understanding,  however 
clear,  could  be  of  any  avail,  to  deprive  the  respondents  and  claim- 
ants of  their  legal  rights,  even  though  it  were  certain  that  they 
were  fully  aware  of  the  facts  at  the  time.  Parties  like  these  can^ 
not  be  tied  down  to  a  legal  construction  of  clauses  in  a  technical 
deed,  which  may  have  been  pressed  on  them  authoritatively ;  and 
the  same  is  to  be  said  of  Mrs  Moon's  having  abstained  from  mak<A 
ing  the  claim,  even  if  it  were  clear  that  she  did  not  make  it; 
She.  had  probably  but  a  very  loose  idea  on  the  subject  The  real 
question  therefore  is,  what  is  the  legal  construction  of  the  material 
clause,  taken  in  connection  with  the  rest  of  the  deed  ?  The  Lord 
Ordinary  will  not  say  ihst  the  question  does  hot  admit  df  argu- 
ment, because,  in  reading  the  entire  deed,  he  has  been  struck  by 
the  parUcuIar  place  in  which  the  clause  is.  introduced,  qfier  the 
conveyance  of  the  debtsy  goodsy  Sfc.  by  the  wife^  which,  mi^  give  a 
certain  colourable  probability  to  the  idea,  that  the  parties  were 


VOL.  XI. 


Sk 


842 


DECISIONS  OF  THE 


No.  172. 


S6  JPM 18ML 


Mood's  Truf- 
teesv.  Ctr- 
micbael  aad 
Othere. 


thiakiiig  4»f  effects  deriiFed  from  her.  But  even  though  thk  were 
anuBiedy  it  would  be  bx  from  settliog  the  questioii  id  &yo«r  ci 
Ihe  advocators;  for,  1^,  Is  it  clear  that  the  ekuse,  so  taken, 
ought  not  also  to  be  held  as  probatio  probata,  as  laying  down  by 
l^reesMnl,  as  a  fact  not  to  be  redargued,  that  the  wife  had  brought 
effects,  at  least  equal  in  value  to  L.200  ?  The  respondents  state 
IB  the  record,  (condescendence,  answer  to  art  S,)  that  she  ac- 
tually had  effects  to  the  amount  of  Li.300 ;  but  it  rather  appears 
that  the  clause,  if  it  could  be  limited  fai  the  way  maintained  by 
the  advocfators,,  must  be  held  to  assume  it  as  a  hct,  admitted  by 
and  known  to  both  parties,  that  there  were  such  effects  suffieient 
to  answer  the  provision  of  L.200 ;  but,  2«f,  This  appeaa  to  be 
hr  too  limited  a  construction.  The  wife  expressly,  in  regret  rf 
thuproviMon^  as  well  as  the  rest,  renounces  her  legal  rights,  both  in 
the  event  of  her  surviving  her  husband,  and  in  thai  of  iit  surviving 
her^  Yet  the  second  provision  is  the  only  one  by  which  any  part 
of  the  goods  in  communion  comes  to  her  representatives  in  the 
latter  case ;  and  the  Lord  Ordinary  thinks,  that  on  the  statements 
in  the  record,  and  the  &cts  appearing  from  the  deeds,  it  must  be 
taken,  that,  at  the  date  of  the  contract,  the  husband  held  large 
funds,  to  a  legal  share  of  which  the  wife  must  have  been,  entitled^ 
if  this  poiinuptial  contract  had  not  been  voluafearily  executed  by 
her.  It  was  therefore  a  very  onerous  contract  on  her  part,  la 
construing  which>  every  presumption  ought  lo  be  given  against 
the  inference  of  any  of  the  provisions  made  by  the  husband  being 
dependent,  as  a  candiHon^  on  its  being  proved  that  he  had  derived 
fnnd^  from  the  wife  to  that  amount.  The  provision  is,  indeed, 
so  far  conditional,  that  it  would  not  have  had  effect  if  there  had 
been  children ;  but  otherwise,  the  Lord  Ordinary  is  dearly  of 
opinion  that  there  is  no  condition ;  and  the  prindple  by  which  he 
thinks  that  the  case  is  at  once  resolved,  is,  that  the  words,  */rmn 
^  Ae  Munu  of  mtmey  hereby  conveyed  by  her^  are  not  taxativey  but 
dem(iiu^a/f tie  only*  Similar  cases  have  occurred;  and  the  prin- 
ciple of  eonstruction  is  well  estabUshed,  wherever  the  scope  of  the 
settlement  will  admit  of  it.  The  Lord  Ordinary  observes  two 
old  cases,  which,  in  point  of  principle,  appear  to  be  applicable ; 
Drummond,  Jan.  22.  1724,  Mar.  2261,  and  Douglas,  FeU  2. 
1880,  (1780,)  ilfor.  2262.' 


The  trustees  redaimed.  At  the  advising,  a  questaoa  was  raised, 
whether,  supposbg  the  additional  legacy  to  be  due,  the  respondents 
were  entitled  to  the  legal  interest  thereof  horn  Mr  Moon's  death, 
or  onfy  to  bank  interest 
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hoird  Jjutke'^CUrk. — It  is  impossible  to  read  the  contract)  with*  ^  ^^^  1836. 
out  seeioir  the  intention  was  to  give  two  letractes.     The  words  are    ^«<^V*^ 
not  taxative,  bnt  demonstrative,  as  the  Lord  Ordinary  has  found,  te^v.  *€«•"'' 
On  the  merits  I  have  no  doubt     I  airree  with  the  Lord  Ordinary  micHaei  and 
on  the  aulhoritj  of  the  ease  of  Drommond,  in  January  1724.    I  ' 

think  bank  interest  only  should  be  giyen.     There  is  much  in  what  Opinion  of 
has  been  said,  that  the  trustees  are  only  liable  qua  trustees.    The      ^^* 
respondents  lolled  them  with  the  idea  that  no  claim  was  to  be 
brought  favward. 

Their  Lordships,  with  the  exception  of  Lord  Medwyn,  concurred. 

The  C0vH  found,  *  that  only  bank  interest  is  due  on  the  addi-  Judgment. 

<  tional  legacy  in  question ;  and  with  this  variation,  adhere  to  the 

<  interlocutor  of  the  Lord  Ordinary,  and  refuse  the  desire  of  the 

<  note ;  find  no  dUitieoal  expenses  due,  and  remit  to  the  Lord 

<  Ordinary  to  proceed  accordingly.' 


Lord  Ordinary,  Mimerpff,  Act.  M'NeUL  Alt.  Scl-GetufCmmghamB^} 

A.  Andarstm.  An^d  JfPNeHI,  W.S.  Gwrge  M*CaBumy  W.S.  and  F,  P«a>. 

0011,  a  a  C.  Agents.         T.  Clerk. 


FIBST  DIVISION. 
No.  CLXXIIL  2m  June  1886. 

MARQUIS  OF  QUEENSBERRY  and  Others 

against 
JOHN  WRIGHT  and  Others. 

Teinds. — Interlocutor. — Res  Judicata. — Process. — Title 
I  TO  PURSUE."— '^n  interlocutor  pronounced  by  a  Lord  Ordinary^  in 
aproeeu  of  augmentation  and  locality^  assoilzieing  a  certain  doss 
of  heritors  from  paying  part  of  the  stipend  due  to  the  minister^ — 
beldy  although  twenty  years  had  elapsed,  not  to  bejhudy  nor  tojbrm 
rujudieaJtOf  because  it  had  never  been  approved  of  by  the  Court  ;^' 
and  the  title  of  certain  heritors,  who  had  been  parties  to  the  aug* 
meniation  and  locality,  to  reduce  the  said  interlocutor,  sustained* 

In  laOSs  a  proeeas  of  augmentation  and  locality  was  brougbt  by  NamtiTt. 
tbe  ainialer  of  the  parisk  of  Locbmaben,  which  was  conjoined  with 
&  Conner  one  which  bad  been  raised  in  1792.     The  common  agent 
had  wiiked  to  subject  certain  proprietors,,  called  the  King's  Kindly 
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293wM\^  Tenants,  in  payment  of  part  of  the  stipend  of  the  minister ;  to  whfcb 
they  objected,  that  their  lands  were  proper  Crown  domain,  and 
therefore  exempted  from  teind.  In  1810,  a  minute  was  lodged  by 
the  agent  for  these  parties,  stating,  that  he  *  understood  from  the  com- 

<  mon  agent,  that  he  was  to  desist  from  any  further  endeavoar  to 

<  subject  them  in  payment  of  any  part  of  the  stipend  due  to  the 

<  minister :  that,  in  these  circumstances,  he  had  enrolled  the  cauae 
<'for  the  purpose  after  mentioned,  and  duly  intimated  to  the  com- 

<  mon  agent  the  purpose  of  enrolment.     He  therefore  humbly  mo- 

<  ved  the  Lord  Ordinary  to  repel  the  demand  made  on  the  part  of 
^  the  common  agent  and  heritors,  for  subjecting  the  said  Kiadly 

*  Tenants  and  possessors,  and  to  assoilzie  them  from  the  oondn- 

<  sions  of  the  present  action ;  and  to  find  that  they  are  not  liable  is 

<  payment  of  any  teind  or  stipend  due  out  of  the  lands  possMod 

*  by  them  respectively,  and  that  no  allocation  can  be  made  upon 

<  them  thereanent,  in  any  manner  of  way.'  In  1810,  the  Lord  Or- 
dinary, (Polkemmet,)  on  this  minute,  pronounced,  in  absence  of 
the  common  agent,  an  interlocutor, .  by  which  he  *  assoilzied  the 

<  Kindly  Tenants  and  possessors  from  the  process;  found  they  were 

<  not  liable  in  payment  of  any  teind  or  stipend  out  of  the  lands  re- 

*  spectively  possessed  by  them ;  and  that  no  allocation  could  be  made 
'  upon  them  thereanent,  in  any  manner  of  way ;  and  remitted  to 

<  the  clerk  to  prepare  a  locality  accordingly/  This  interlocutor, 
however,  never  was  reported,  and  consequently  was  never  ap- 
proved of  by  the  Court.  Three  interim  schemes  of  locality  were 
thereafter  constructed,  exempting  the  lands  of  the  Kindly  Tenants, 
which  were  approved  of.  No  final  scheme  of  locality,  however,  was 
ever  made  out. 

In  1822,  a  third  process  of  augmentation  and  locality  was  brooglit 
and  conjoined  with  the  previous  ones,  in  which  the  common  agent 
lodged  a  representation  against  the  interlocutor  of  1810,  which  was 
refused  as  incompetent. 

Thereafter  the  pursuers,  heritors  in  the  parish,  raised  the  present 
action  of  reduction,  for  the  purpose  of  setting  aside  the  said  inter- 
locutor. 

The  defenders  objected  to  the  title  of  the  pursuers,  maintaining, 
that  the  only  parties  possessing  a  legal  right  to  the  teinds  of  snch 
lands  as  are  liable  for  these,  are  the  titular  and  the  minister  of  the 
parish  within  which  the  lands  lie ;  that  they  are  therefore  the  only 
parties  entitled,  bylaw,  to  have  it  found  and  declared,  byajudgroent 
of  this  Court,  that  any  particular  lands  are  liable  in  payment  of  tithes 
and  stipend,  more  especially  any  lands  which,  from  time  immemorial, 
have  been  held  and  understood  to  have  been  free  from  that  spedesof 
burden ;  and  that  whatever  remote  and  contingent  lotereet  one  heritor 
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liiay  have  to  be  subjected  in  payment  oF  tithes  and  stipend,  it  is  not  99  June  1696. 
such  as  to  entitle  him  to  sue  an  action  against  his  co-heritor,  containing    ^^^v"^^ 
conclusions  to  that  effect;  Bulow,  4th  Dec  1684,  M.  15,647;  Lam-  Queenl'J.!^ 
mont,  7th  June  1797,  M.  15,706;  Abercromby,  5th  March  1800,  «ind  Others  o. 
Mor.  V.  Teinds,  App.  No.  8;  Earl  of  Mansfield,  2l8t  May  1800,  Q,'jf«  *'*'^ 
Mar.  V.  Temtbj  No.  9;  Scott,  5th  Feb.  1806,  Mor.  Teinds^  App.    ^I!l. 
No.  14;   Tavse  v.  Earl  of  Glasgow,  20th  June  1821,   Sftatc**  ^*™*»^*- 
Ttind  Cases ;  Baillie,  28th  Feb.  1822 ;  Earl  of  JEUnnoull  v.  McDonald, 
21st  May  1828. 

The  Lord  Ordinary  (Jeffrey)  pronounced  an  interlocutor,  repel- 
ling the  objection  to  the  title ;  to  which  he  added  the  following  note : 
Note. — *  The  cases  of  Abercromby,  Tawse  and  Kinnoull,  relied  ^^'^ 

<  on  by  the  defenders,  were  cases  in  which  it  was  found  incoinpe- 

<  tent  for  individual  heritors  in  a  parish  to  object  to  a  valuatum  or 
^  surrender^  or  an  approbation  of  the  valuation  of  another  heritor's 

<  teinds,  on  the  gpround  that  these  were  acts  or  decrees  which 

<  affected  the  teinds  only  of  that  individual,  and  to  which  it  was  not 
'<  necessary  or  competent  for  other  heritors  to  be  parties.  The  pre- 
^  sent,  however,  is  a  challenge  by  certain  heritors  of  a  judgment 

<  pronounced  (as  they  allege)  to  their  prejudice,  in  a  process  of 

<  locality,  to  which  it  is  admitted,  and  set  forth  by  the  defenders 
"*  themselves  on  the  record,  that  the  pfursuers  were  parties^  and  indi- 

<  vidually  cited  as  such.     In  all  localities,  indeed,  the  whole  heri- 

*  tors  of  the  parish  are  necessarily  parUes ;  and,  even  where  they 

<  do  not  compear  individually,  are  represented  by   the  common 

*  agent     But  if  they  are  parties,  they  must  be  entitled  to  complain 

<  of  any  judgment  by  which  they  are  aggrieved ;  and  it  is  not  sup- 

<  posed  that  their  right  to  reclaim  against  the  interlocutor  of  March 
^  1810,  if  exercised  within  the  reclaiming  days,  would  have  been 

<  liable  to  question.  Bat,  in  so  far  as  regards  the  question  of  title^ 
.'  it  appears  to  the  Lord  Ordinary  that  there  can  be  no  difference 

<  between  the  right  to  reclaim  within  the  reclaiming  days,  and  the 
^  riffht  to  reduce  afterwards :  and,  on  this  ground,  he  has  had  no 

*  difficulty  in  sustaining  the  title. 

<  At  the  same  time,  it  must  be  acknowledged  that  the  cases  cited 
^  by  the  defender,  and  especially  those  of  Tawse  and  Kinnoull,  rest 

<  on  a  narrow  distinction.  The  interlocutor  of  1810,  now  sought 
^  to  be  reduced,  was  not  a  judgment  appronng  generally  of  a 
'<  scheme  of  locality,  but  a  special  finding  of  an  immunity  from  pay- 

*  ment  of  stipend  in  favour  of  the  defenders ;  and  it  proceeded  upon 

*  a  separate  and  substantial  discussion  of  their  claim  to  lliat  ezemp* 
'  tion,  in  memorials  exclusively  on  that  point.     In  substance,  there- 

*  fore,  and  effect,  it  was  precisely  equivalent  to  a  decree  of  the  same 


646 


DECISIONS  OF  THE 


No.  178* 


1^9  June  I63& 


Marqais  of 
Qtieensberry 
and  Others  v, 
Wright  and 
Others. 

Note. 


Defenden* 
Picas. 


tenor  pronounced  in  a  dedanitor,  or  other  ocigiDiil  proeea  at  their 
instance,  in  which  the  titular  and  minister  alone  woidd  have  been 
called  as  parties.  If  their  right,  howerer,  had  been  estid>l]sM 
in  thatfornif  it  would  rather  appear,  from  the  eases  last  referred 
to,  that  persons  in  the  situation  of  the  present  pursuers  would  not 
haye  been  allowed  to  impugn  it,  eyen  in  a  reduction,  and  irith 
a  yiew  to  obtain  an  alteration  in  a  locality  in  which  they  had  in- 
terest The  palpable  hardship,  however,  oi  such  a  rule  is  a 
strong  reason  for  not  extending  it  to  cases  not  corered  by  the 
principle  on  which  it  rests.' 


The  defenders  reclaimed^  and  the  Court  remillad  to  the  I^rd 
Ordinary,  before  further  answer,  <  to  hear  parties  on  the  preliminary 

*  points^  with  power  to  his  Lordship  to  recall  the  interlocutor  re* 

<  claimed  gainst' 

The  Lord  Ordinary  ordered  cases  on  the  whole  prelimioarj 
points,  and  reported  the  cause  to  the  Court. 

On  advising  the  cause,  the  Court  had  no  doubt  as  to  the  titles 
but  appointed  the  defenders  to  lodge  a  minute,  *  as  to  the  power 

<  of  the  Lord  Ordinary  to  pronounce  the  interlocutor  or  decree 

*  sought  to  be  reduced,  and  as  to  the  finality  thereof/ 

The  defenders  pleaded — By  the  act  passed  on  21st  February 
1707,  the  whole  powers  conferred  on  the  Commissioners  of  Temdi 
were  transferred  to  the  Court  of  Session,  with  power  to  judge  on 
teind  questions,  *  as  fully  and  freely,  in  all  respects,  aa  the  said 

<  Lords  do,  or  may  do,  in  other  civil  causes.'  Accordingly,  the  prao- 
tice  of  the  Court  in  1810,  in  teind  cases,  was  similar  to  that  in 
ordinary  civil  cases.  Of  this  one  striking  instance  is  found  in  the 
&ct,  that  appeals  were  then  held  to  be  competent  against  judgments 
of  the  Court  in  teind  causes.  See  Milligan  v.  Heritors  of  Kirkden, 
4th  Aug.  1779,  Mar.  14,810;  Mitchell  t;.  Heritors  of  Tingwall, 
17th  Deo.  1786,  Mor.  14,816 ;  Earl  of  Kinnoull  v.  Macdonald,  2l8t 
May  1823;  GiUan  v.  Duke  of  Gordon,  2d  Dec.  1823;  and  in  the 
House  of  Lords,  7th  June  1825,  1.  Wilaon  and  Shawt  296.  The 
interlocutors,  therefore,  of  the  Lord  Ordinary,  in  teind  processes, 
must  have  the  same  effect  as  those  in  ordinary  dvil  cases ;  and  these 
are  declared  by  Stair,  iv.  I  •  63,  to  be  as  binding  as  the  interlocutors 
of  the  Inner^House,  when  acquiesced  in.  It  has  been  accordingly 
the  invariable  practice  of  the  Lord  Ordinary  to  pronounce,  in  teiod 
•cases,  an  interlocutor  adjudging  the  matter  in  dispute,  precisely  in 
the  same  way  as  in  civil  actions ;  Cownellon  Tithes^  iv.  3,  and  ii.  240; 
Ivan/ 8  Form  of  Process,  ii.  453 ;  Beveridge,  723 ;  Knox,  23d  June 
1773,  Mor.  14,809  ;  Dundas,  13th  Feb.  1793,  Mor.  14,820 ;  Skene^ 
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8d  June  1796,  Mar.  14»822;  Heriton4>f  PcMrtmaak,  9th  Dec.  1795,  29  Jane  1836. 
Mar.  14,823;   Maxwell,  5th  Dec.  1798,  Mar.  14,882;   Leslie,    ^^v«^ 
14th  Jan.  1800,  Mar.  v.  Stipend,  App.  No.  2 ;  Locality  of  Peebles  J^'^^;;^^*;^ 
t;.  Elliot,  12th  Feb.  1800,  No.  3.  ibid.  auTotbcra  v. 

Wright  and 
Others. 

The  piiTSfien  pleaded — The  act  1707  does  nothing  more  than  Fursuerb* 
transfer  the  powers  froai  the  former  Commissioners  to  the  Court  of  l^^eas. 
Session,  and  does  not  conjoin  the  jurisdictions  in  ciril  and  teind 
cases,  which  Jiave  always  remained  quite  distinct  and  separate. 
See  Farbeis  LuL  i.  254 ;  Banhian,  iv.  8.  This  is  established  by 
the  fact,  that  the  whole  procedure  before  the  two  Courts  is  com- 
pletely  dissimilar ;  uid,  in  particular,  teind  cases  do  not  origilkatd 
by  enrolment  before  the  Lord  Ordinary  in  the  Outer*House,  ato  is 
the  case  in  all  ordinary  civil  processes ;  and  fittrther,  in  teind  cases, 
the  Lord  Ordinary  acts  merely  as  a  delegate  or  reporter  under  re- 
idils  from  the  Court  The  words  of  the  remit  in  the  present  case, 
which  is  in  the  usual  form,  are  of  importance.  Hiey  are  as  fel- 
lows :  *  The  Lords  remit  to  the  Lord  Polkemmet,  in  place  of  the 
<  Lord  Justice- Clerk,  to  proceed  in  the  locality  of  the  pursuers'  sti- 
^  pend,  to  do  therein  as  he  shall  see  cause,  and  to  report'  The 
Lord  Ordinary,  then,  has  no  power  to  decide  in  {Accesses  of  locality 
thus  remitted  to  him,  so  as  to  giTC  his  interlocutor  the  effect  of  red 
judicata.  This  is  evident  from  the  late  statute,  6.  Geo.  IV.  c.  120, 
§  54,  with  the  reladve  Acts  of  Sederunt,  which  bad  for  its  object  to 
vest  the  Lord  Ordinary  with  the  power  of  judging,  and  to  render 
his  interlocutors  final,  without  the  necessity  of  having  them  approved 
of  or  confirmed  by  the  Court ;  Connelly  i.  116;  JRussett  on  isAtf  Court 
of  Teinds  ;  Ivory^  ii.  429 ;  Bev.  ii.  723.  In  regard  to  the  cases  cited 
by  the  pursuer,  in  none  of  them  has  a  simple  interlocutor  of  the 
Lord  Ordinary  been  held  as  adjudicating  any  question  between  the 
parties,  or  as  forming  a  res  judicata.  In  particular,  in  the  case  of 
Dunnichen,  it  appears  from  the  report  that  it  was  the  approval  of 
the  interlocutor  by  the  Court,  and  judicial  consent  thereto  by  the 
party,  which  were  held  to  render  it  res  judicata. 

Lord  Balgray. — I  have  no  doubt  except  upon  one  point  in  this  Op>nioa  of 
case,  and  that  arises  from  the  special  nature  of  the  interlocutor, 
which  appears  to  have  passed  of  consent  of  the  parties;  and  if  the 
parties  did  proceed  on  that  idea,  then  I  think  they  ought  to  get 
tlic  benefit  of  it ;  and  in  the  eircumstances,  the  approbation  of  all 
parties  appears  to  me  to  be  somewhat  analogous  to  the  approval  of 
the  Court.  I  am  therefore  inclined  to  hold  the  pursuer  barred, 
peraonalt  exceptione,  from  reducing  the  decree,  especially  after  a 
lapse  of  twenty  years. 
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£9  June  18S6.  Upon  th€  death  of  Sir  Richard  Nowtoo,  widurat  heiis,  mak 
or  fenaale,  of  his  body,  or  descendants  of  such  heirs,  he  was  sno- 
oeeded  in  the  lands  and  barony  of  Newton  by  Richard  Hay^  fifth 
son  of  Lord  William  Hay,  as  nearest  and  lawful  heir  of  tailzie  and 
provision  of  Sir  Richard  Newton,  by  virtue  of  the  bond  of  taihic^ 
conform  to  the  retour  of  the  service  of  the  said  Richard  Hay,  afto^ 
wards  Richard  Hay  Newton,  expede  before  the  Bailies  of  EdiiH 
burgh  upon  the  24th  of  June  1727;  and  by  virtue  of  the  anexe^ 
4!uted  procuratory  of  resignation  contuned  in  the  bond  of  tailue^ 
and  of  the  retour  of  his  service,  he  obtained  from  the  Crown  a 
charter  of  resignation  of  the  lands  and  barony  of  Newton,  with  and 
under  the  conditions,  provisions,  restrictions,  limitations  and  deda- 
nations  contained  in  the  said  bond  of  tailzie.  This  charter  is  dated 
the  26th  of  July  1786 ;  and  he  was  thereupon  duly  infeft,  conform 
to  instrument  of  sasine  in  his  favour,  dated  the  9th  of  May,  and 
registered  the  4th  of  July  1737.  The  entail  was  duly  reooided  in 
the  Register  of  Tailzies  on  14th  December  1725. 

Under  the  said  bond  of  tailzie,  as  the  subsisting  investiture,  the 
heirs  of  entail  called  to  the  succession  continued  to  make  up  their 
titles  to,  and  to  enjoy  the  estate,  as  after  mentioned.  Upon  the 
death  of  the  said  Richard  Hay  Newton,  he  was  succeeded  in  the 
lands  and  barony  of  Newton  by  Richard  Newtou,  his  eldest  son, 
under  the  foresaid  bond  of  tailzie.  Richard  Newton  died  without 
issue,  and  was  succeeded  by  William  Hay  Newton,  his  brother, 
uuder  the  said  bond  of  tailzie. 

William  Hay  Newton,  with  a  view  to  propelliug  the  succession 
of  the  entailed  estate,  by  disposition,  bearing  date  the  22d  of  May 
1816,  and  registered  in  the  books  of  Council  and  Session  the  15th 
of  April  1835,  and  not  recorded  in  the  Register  of  Tailzies,  disponed 
the  lands  and  barony  in  favour  of  himself  in  liferent,  and  of  the 
defender,  Richard  Hay  Newton,  his  eldest  son,  in  fee,  and  the  heirs- 
male  of  the  defender's  body ;  whom  failing,  the  said  William  Hay 
Newton's  other  sons,  therein  named  successively,  and  the  heurs- 
male  of  their  bodies  respectively;  whom  failing,  the  heirs-male  to 
be  procreated  of  hb  own  body;  whom  failing,  the  hdrs-male  of  the 
body  of  his  father,  Richard  Hay  Newton ;  whom  filling,  the  other 
heirs  of  entail  specified  in  the  bond  of  tailzie ;  but  with  and  under 
the  reservations,  burdens,  conditions,  provisions,  restrictions,  limita- 
tions and  irritancies,  contained  in  the  said  bond  of  tailzie.  By  vir- 
tue of  the  procuratory  of  resignation  contained  in  this  disposition, 
a  Crown  charter  of  resignation  of  the  said  lands  and  barony  of 
Newton  and  others  was  expede  in  fiivour  of  the  said  William  Hay 
Newton  in  liferent,  and  the  said  Richard  Hay  Newton,  the  de« 
fender,  in  fee,  and  the  heirs-male  of  his  body ;  whom  tailing,  the 


No.  175.  COURT  OF  SESSION.  851 

odier  hein  called  to  the  Boccenion  bjr  the  said  disporitioD,  with  80  Jane  1896. 
and  under  the  reservations,  bordens,  CMiditions,  proyirions,  restrio-    ^*^V^ 
tions,  lioMtations  and  irritancies  therein  contained.     This  charter  is  -^Jl^f^  J^ 
dated  the  1st  of  June  1816 ;  and  in  virtoe  of  the  precept  of  sasine  Rentim. 
therein  contained,  the  said  William  Hay  Newton  was  infeft  in  life-  N««UTe. 
Tent,  and  the  said  defender  in  fee,  conform  to  instrument  of  sasine, 
dated  the  23d,  and  registered  the  24th  of  July  1816. 

By  the  foresaid  disposition,  the  fee  of  the  lands  and  barony  of 
Newton  nnder  the  entail  was  propelled  by  the  said  William  Hay 
Newton  to  the  defender,  his  eldest  son,  for  the  purpose  of  creating 
a  freehold  qnalification,  as  was  wont  to  be  done  in  ordinary  practice 
in  entailed  estates,  but,  as  alleged,  without  its  being  in  contempla- 
tion to  give  any  right  to  the  lands  freed  from,  or  make  any  altera- 
tion upon  the  limitations  and  conditions  of  the  foresaid  bond  of 
tailzie,  the  whole  provisions  of  which  it  was,  on  the  contrary,  in- 
tended to  carry  on,  and  to  preserve,  in  full  force,  the  tailzied  suc- 
cession through  its  whole  destination.  The  said  disposition  sets 
forth,  that  <  I,  William  Hay  Newton,  Esq.  of  Newton,  have  given, 

*  granted  and  disponed,  as  I  do  hereby,  with  and  under  the  condi- 

<  tions,  provisions,  restrictions,  limitations,  excepUons,  clauses  irri- 

*  tant  and  resolutive,  declarations  and  reservations  after  specified, 
'  give,  grant  and  dispone  to  myself  in  liferent,  and  Richard  Hay 

<  Newtmi,  Esq.  advocate,  my  eldest  son,  in  fee,  and  the  heirs-male 
^  of  his  body,  whom  failing,'  and  so  on,  enumerating  the  heirs 
called  by  the  foresaid  bond  of  tailzie,  and  describing  the  lands  con- 
reyed,  and  repeating  that  the  conveyance  is  with  and  under  the  re- 
servations, burdens,  conditions,  provisions,  restrictions,  and  limita- 
tions and  irritancies  after  expressed.  The  said  disposition  then  binds 
the  grantor  to  infeft  himself  in  liferent,  and  the  defender,  Richard 
Hay  Newton,  in  fee,  &c. :  <  But  always  with  and  nnder  the  reser- 
'  vations,  burdens,  conditions,  provisions,  restrictions,  limitations 

*  and  irritancies  which  are  specified  and  contained  in  a  deed  of 

*  entail,  made  and  granted  by  the  said  deceased  Sir  Richard  Newton 
'  of  Newton  in  favour  of  himself  and  the  heirs  therein  and  above 

<  mentioned,  dated  the  18th  day  of  June  1724,  and  herein  after 

<  expressed.'  Then  the  procuratory  bears  to  be  one  for  resigning 
for  new  infeftment  in  favour  of  the  granter  and  Richard  Hay  New- 
ton, for  their  respective  rights  of  liferent  and  fee,  and  the  other 
parties  formerly  mentioned,  *  with  and  under  the  reservations,  bur- 

*  dens,  conditions,  provisions,  restrictions,  limitations  and  irritancies 

*  contained  in  the  said  deed  of  entail  executed  by  the  said  Sir 

<  Richard  Newton  of  Newton,  and  herein  after  written,  viz.  with 

<  this  provision  and  declaration,  that  all  the  heirs  of  tailzie  above 
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SO  Jane  1836.  <  mentioned/  &c.  The  prohibitory,  irritant  and  resolutive  danset 
in  the  said  disposition  expressly  refer,  in  the  outset  of  each,  to  tiiie 
provisions  and  declarations  of  the  entail.  The  prohibitory  daoses 
proceed :  *  And  in  like  manner,  providing  and  declariilg,  as  it  is 

*  hereby,  and  by  the  foresaid  deed  of  entail,  expressly  provided  and 

*  declared,  that  it  shall  not  be  leisome  nor  lawful  to  the  said  heirs 

*  of  entaiil  above  mentioned,  or  any  of  them,  to  alter,'  &c. ;  and  the 
^remainder  is  a  repetition  verbatim  of  the  prohibitory  ckuses  of  the 
entail.  And  the  disposition,  after  setting  forth  the  various  condi- 
tions and  provisions  by  which  the  right  of  the  heirs  of  entail  is  to 
be  limited  and  restricted,  contains  the  following  irritant  and  reso* 
Itttive  clauses :    <  Declaring  hereby,  as  it  i$  by  the  said  deed  of 

entail  provided  and  declared,  that  if  any  of  the  said  heirs  of  tailzie 
shall  act  and  do  in  the  contrary  of  the  particulars  above  mentioned, 
or  any  of  them,  or  neglect  to  fulfil  the  conditions  after  spedfied, 
or  any  of  them,  then,  and  in  that  case,  all  and  every  one  of  such 
acts  and  deeds,  with  all  that  shall  happen  to  follow,  or  may  follow 
thereupon,  shall  be  ipso  iacto  void  and  null,  and  of  no  foroe^ 
strength  or  effect,  sicklike  and  in  the  same  manner  as  if  the  said 
acts  and  deeds  had  not  been  done,  acted  or  committed ;  and  also 
declaring  that  the  person  so  contravening  or  failing  to  fulfil  the 
conditions  above  mentioned  shall,  for  him  or  herself  alone,  irnme^ 
diately  upon  the  contravention,  or  failing  to  fulfil  the  said  condi- 
tions or  provisions,  or  any  of  them,  amit,  lose  and  tyne  all  right 
and  titie  he  or  she  has  or  can  pretend  to  the  said  lands  and  estate.' 
And  the  disposition  further  bears,  <  Upon  which  all  and  sundiy 
provisions,  conditions,  restrictions,  limitations,  fiaculties  and  clauses^ 
irritant  and  resolutive,  above  mentioned,  which  are  hereby  and  by 
the  foresaid  deed  of  entail  appointed  to  be  contained  in  the  in^ 
struments  of  resignation,  charters,  infeftments,  retours  and  others 
to  follow  thereupon,  the  said  entail  was  executed,  and  these  pre« 
sents  are  made  and  granted  by  me  to  tke  heirs  of  taUzie  above 
mentioned,  and  no  otherways*' 

The  prefli^nt  action  of  adjudication,  raised  by  Mr  TurnbuU,  a 
creditor  of  William  Hay  Newton,  to  try  the  validity  of  the  taihde 
1816,  was  founded  upon  two  variations,  alleged  to  be  important 
betwixt  this  disposition  and  the  old  bond  <rf  tailzie  referred  to ;  for, 
1^  The  disposition  in  favour  of  the  defender  introduces  a  new  pro- 
hibition, fenced  with  the  irritant  and  resolutive  clauses,  which  is 
not  contained  in  the  original  one,  inasmuch  as  it  provides,  *  that  if 
^  any  apprising,  adjudication,  or  any  other  diligence,  shall  be  led 

<  and  deduced  for  any  of  the  said  burdens  or  duties,  or  casualties  of 

<  superiority  above  mentioned,  or  for  any  debts  due  by  me,  or  due 
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<  by  any  of  my  predecessors,  or  for  any  other  debts  whatever,  the  29  Jane  1886. 
^  heir  of  tailzie  who  shall  possess  the  said  tdlzied  lands  and  estate    ^^"'v^^ 

<  for  the  time  shall  be  bound  and  obliged  to  purge  and  redeem  the  ^^^"ja 
*  said  diligences/  &&    But  the  old  bond  of  tailzie  contained  no  Benton, 
obligatioo  to  purge  the  adjudications  led  against  the  estate  for  the  ^^J^j^. 
debts  of  the  said  William  Hay  Newton,  or  the  heirs  who  had  pos- 
sessed the  lands  between  him  and  Sir  Richard  Newton.     And,  2df 

The  irritant  clause,  contained  in  the  disposition  in  favour  of  the 
defender,  declares,  that  all  acts  and  deeds  of  the  heirs  of  entail, 
arising  from  their  neglect  to  fulfil  the  conditions  therein-after  spe- 
cified, shall  be  null  and  void ;  but  the  old  bond  of  tailzie  declares 
an  irritancy  against  such  acts  as  arise  from  a  fulure  to  fulfil  the  con- 
ditions therein-before  specified. 

The  said  William  Hay  Newton,  with  the  consent  of  the  de^* 
fender,  Mr  Richard  Hay  Newton,  executed,  in  1821,  a  trusl-dis- 
position  in  favour  of  the  other  defender,  Mr  Renton,  accountant  in 
Edinburgh,  whereby  they  conveyed  to  him  the  lands,  for  the  pay- 
ment of  debt,  and  for  the  other  purposes  therein  set  forth,  under 
the  provision  that  such  trust-conveyance  should  not  be  construed 
into  a»  contravention  of  the  entail,  or  subjecting  the  granters  to  any 
of  the  clauses,  irritant  and  resolutive,  therein  contained. 

Mr  William  Hay  Newton  died  on  9th  February  1829,  and  was 
succeeded  by  Mr  Richard  Hay  Newton,  his  eldest  son,  the  de- 
fender. William  Hay  Newton  was  indebted  to  the  late  company 
of  MoUe,  Turnbull  and  Brown,  writers  to  the  signet,  in  the  principal 
sum  of  L.268  :  9  :  3,  a  debt  contracted  after  the  dat^  of  the  dis- 
position in  1816;  and  in  1835,  the  defender,  Richard  Hay  Newton, 
and  bis  trustee,  granted  a  bond  of  corroboration  in  favour  of  the  pur- 
suer, as  only  surviving  and  solvent  partner  of  the  said  company  of 
MoUe,  Turnbull  and  Brown. 

Mr  Turnbull  pleaded— 1.  The  entail  of  1816  is  not  valid  and  Puniier'e 
effectual  in  a  question  with  onerous  creditors;  (1.)  Because  the 
prohibitory,  irritant  and  resolutive  clauses  are  not  directed  against 
the  defender  nominatim,  although  he  is  the  institute  in  the  deed ; 
(2.)  Because  the  irritant  clause  is  at  variance  with  the  prohibitory 
and  resolutive  clauses ;  and,  (3.)  Because  it  is  not  recorded  in  the 
Register  of  Tailzies  as  a  new  entail.  2.  The  pursuer  is  a  creditor 
of  the  defender,  and  was  warranted  in  transacting  with  him  on  the 
faith  of  the  records.  He  was  only  bound  to  look  to  the  investi- 
ture, as  entered  in  the  records ;  and  he  cannot  be  affected  by  the 
eonsiderations  which  led  to  the  disposition  in  the  defender's  favour, 
more  especially  seeing  that  they  were  not  set  forth,  either  in  the. 


856 


DECISIONS  OF  THE 


No.  173. 


89  June  183Qi 


Turobuli  V. 
Newton  and 
Renton, 

Note. 


y 


against  Patenoo,  29tb  Jane  1784,  {M.  IS^GIS,)  in  wluch  the 
C)ourt,  no  doubt,  found  a  deed,  executed  with  reference,  and  con- 
formably,  in  many  points,  to  a  former  entail,  to  be  substantially  a 
new  settlement,  and  ineffectual  against  creditors,  from  not  being 
inserted  in  the  proper  register*  But  that  case  was  most  essentially 
different  from  the  present,  and  the  Lord  Ordinary,  approving  en- 
tirely of  that  decision,  has  not  had  the  least  difficulty  as  to  this 
part  of  the  interlocutor.  The  case  of  Bromfield  was  twice  ap- 
pealed to  the  House  of  Lords,  having  been  remitted  for  fiurther 
inquiry  after  the  first  judgment  (which  is  the  only  one  reported) 
of  the  Court  here.  It  was  decided  a  second  time  to  the  same 
effect  as  at  first,  but  with  a  strong  additional  ground  for  the  judg- 
ment, on  the  11th  March  1786,  and  finally  affirmed  on  a  second 
appeal.  Both  sets  of  appeal  cases  have  been  examined,  and  se- 
veral material  facts,  tending  to  support  and  explain  the  judgment, 
have  been  ascertained,  which  do  not  appear  in  the  report.  The 
points  chiefly  to  be  attended  to  are  these : 
<  In  1743,  Sir  John  Paterson  made  an  entail,  on  a  proeuratory  of 
resignation,  for  new  infeftment  to  himself,  ^Jbr  all  the  days  t^hu 
^  li/e,  and^  after  his  decease^  to  his  grandson,  John  Paterson,'  and 
other  substitutes.  But  there  was  no  express  promthn  of  the  fie 
to  John  Paterson ;  and  as  the  deed  contained  the  most  absolute 
powers  to  the  granter,  not  only  to  revoke  and  alter,  but  to  sell, 
burden  with  debts,  and  do  every  thing  that  he  could  have  done,  had 
the  right  been  conceived  in  favour  of  himself,  and  bis  heirs  and 
assignees  whatsoever,  it  appears  to  have  been  held  that  the  fee 
truly  remained  with  Sir  John,  and  that,  though  sasine  was  taken 
on  the  deed,  his  grandson,  on  his  death/  must  have  made  up  his 
titles  by  service,  as  heir  of  provision-;  and  it  was  partly  to  obviate 
this  necessity,  that  the  new  deed  was  made  in  1758.  In  the 
meantime,  however,  and  with  a  view  to  the  marriage  of  his  grand- 
son. Sir  John  executed,  in  1755,  what  was  termed  an  alteration 
and  amendment  of  tailaie,  by  which,  after  some  slight  variations, 
he  renounced  the  fiirther  power  of  altering  and  bnrdening,  reserved 
by  the  original  deed  of  1743 ;  but  the  instrument  containing  this 
renunciation,  though  recorded  in  the  Register  of  Tailzies,  was  not 
inserted  in  the  Register  of  Sasines ;  so  that  any  person  dealing  with 
the  beir  in  possession,  and  consnlting  that  register,  would  find 
there  only  the  infefiment  on  the  deed  1743,  in  which  the  full  power 
of  revocation,  already  mentioned,  was  engrossed  at  length.  The 
renunciation  was  likewise  referred  to  in  the  g^randson's  contract 
of  marriage,  of  equal  date.  But  this,  though  personally  binding 
on  Sir  John,  in  so  far  as  regarded  the  heir  of  the  marriage,  was  not 
onerous,  even  against  him,  as  to  any  other  person,  and,  being  a 
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*  mere  personal  obligation,  was  of  no  avail  whatever  against  cre(lj-S9  June  1836. 

*  tors  contracting  with  him  on  the  faith  of  the  record.  ^^"^V^^ 

•  In  these  circumstances,  the  new  deed  was  executed  by  the  same  Newton  ami 
'  Sir  John  in  1758;  and  though  it  undoubtedly  proceeded  on  the  Renton. 

<  recital  of  the  original  entail  of  174d»  it  is  most  important  to  observe,      ^^^ 

<  that  it  not  only  makes  one  most  material  alteration  in  the  desti- 
'  nation  and  series  of  heirs  contained  in  that  deed,  but  sets  forth 

'  distinctly  that  it  was  executed  for  the  very  purpose  of  making  two    ' 

<  other  alterations,  one  of  which,  at  least,  was  plainly  incompetent, 

<  except  to  a  person  who  still  possessed  a  power  to  revoke  and  alter. 

<  The  first  was  to  vest  the  fee  for  the  first  time  in  the  person  of  the 

<  grandson,  and  to  restrict  the  granter  to  a  naked  liferent,  which 

<  was  probably  allowable  as  a  mere  act  of  propelling.  But  the  se- 
'  cond  was  actually  to  dispense  with  the  radical  prohibition  against 
'  alienation^  in  so  far  as  to  enable  the  grandson  to  dispone  as  much 

<  of  the  entailed  superiority  as  might  afford  two  freehold  qualifica- 

<  tions;  while  the  change  on  the  destination,  on  the  other  hand, 

*  was  no  less  than  a  total  omission  oi  James  Paterson,  (the  granter's 

<  second  son,)  and  the  heirs  of  his  body ;  for  which  heirs  compear- 
'  ance  was  made  after  the  remit  from  the  Lords,  and  their  existence, 

<  and  the  granter's  knowledge  of  their  existence,  fully  established 

*  before  executing  the  deed  of  1768.     The  ultimate  judgment  of 

*  the  Court,  therefore,  in  March  1786,  finds  specially,  that  in  re- 

*  Bpect  of  the  alterations  in  that  last  deed,  *  and,  in  particular^  that 
**  certain  heirs  called  by  the  entail  1743  are  omitted  in  the  disposi- 
**  tion  1758/  the  said  disposition  is  to  be  held  as  a  new  settlement 

*  of  the  estate,  and  not  being  inserted  in  the  Register  of  Tailzies,  is 

*  not  effectual  against  creditors. 

<  Coupling  the  extent  of  these  alterations,  therefore,  with  the  fact, 

*  that  on  looking  into  the  Record  of  Sasines,  Sir  John  must  have 

<  appeared  to  any  inquiring  creditors,  in  1758,  still  to  have  full 
^  power  to  revoke  and  alter  and  make  new  deeds  at  his  pleasure,  it 

<  is  apprehended  that  no  doubt  can  be  entertained,  either  of 'the 
^  soundness  of  this  judgment,  or  of  its  being  quite  inapplicable  to 

<  the  circumstances  of  a  case  like  the  present 

^  The  alleged  variations  in  this  case  are  of  the  most  minute  and 

*  insignificant  description ;  and  indeed  the  pursuer  scarcely  founded 

<  at  all  on  them,  but  almost  entirely  on  the  general  form  and  style 

*  of  the  deed  of  1816,  in  support  of  his  argument,  that  it  was  to  be 

<  regarded  as  a  new  settlement.     He  relied  on  them  chiefly  as  such 

<  imperfections  in  the  recital  of  the  burdening  clauses,  as  to  let  in 

*  the  claims  of  creditors,  under  the  special  provision  of  the  statute 

<  referred  to  in  the  interlocutor,  even  on  the  supposition  that  the  deed 
^  itself  was  not  a  new  settlement,  but  only  a  propelling  of  the  tail- 
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29  June  1836.  <  zied  fee.     But  in  either  view  they  appear  to  the  Lord  Ordinary 

<  entitled  to  no  serious  attention. 
<  They  are  bat  two  in  number ;  and  the  first  consists  in  this,  that 

<  in  transcribing  the  irritant  clause  in  the  original  entail,  a  part  of  the 

<  conditions  of  entail  are,  by  a  clerical  error,  described  as  being  after 

<  instead  of  above  mentioned.  Now,  critical  as  this  is,  the  Lord  Or> 
«  dinary  is  inclined  to  think  that  it  might  be  fatal  to  the  validity  of 

<  the  deed,  if  it  had  occurred  in  the  description  of  any  thing  that 
f  truly  fell,  or  could  &11  under  the  operation  of  the  irritant  ckaue, 
^  in  tibe  close  of  which  it  is  found.     But  what  is  the  case  here? 

<  The  reference  to  all  the  prohibitions  of  the  deed,  and  aU  Ae  acts 

<  and  deeds  that  may  be  done  in  contravention,  is  perfect  and  cor- 

*  rect ;  the  clause  setting  forth  distinctly,  *  that  if  any  of  the  heirs 
<<  shaU  act  or  do  in  the  contrary  of  the  particulars  above  mentioned, 
<'  or  any  of  them,  &c.  all  such  acts  and  deeds  shall  be  void  and  null,' 
^&c.     But  it  is  in  adding  a  superfluous  and  substantially  absurd 

*  clause^  endeavouring  to  extend  this  declaration  of  nullity  to  mere 

<  omissions  or  neglect  of  what  was  enjoined,  that  the  verbal  blunder 
f  referred  to  has  been  committed ;  the  clause  continuing,  <  or  shall 
<^  neglect  to  fulfil  the  conditions  after  specified;'  to  which  unmeaning 

<  reference  (in  such  a  place)  there  is  i^  fact  no  sequel  in  the  rest 

<  of  the  deed,  there  not  being,  as  in  fact  there  could  not  be^  any  de- 

<  claration  of  nullity,  except  of  the  facts  and  deeds  already  correctly 

<  referred  to.     The  Lord  Ordinary  apprehends  it  to  be  dear,  that 

<  the  proper  and  only  objects  of  the  irritant  or  annulling  clause  are 

<  prohibited  acts  and  deeds  that  admit  of  reduction  or  recall ;  and 

*  that  as  it  is  a  mere  absurdity  to  reduce  or  declare  null  a  mere 

<  neglect  or  omission,  so  any  reference  to  such  neglect  or  omission 

<  in  the  irritant  clause  is  entirely  out  of  place,  and  being  without 

*  any  possible  effect  or  operation,  is  mere  surplusage,  that  may  be 

*  held  as  non  scriptumf  and  any  verbal  inaccuracy  in  the  expression 

<  of  which  is  therefore  of  no  consequence.     The  only  clause  which 

<  can  operate  as  to  omissions  is  the  resolutive,  and  in  that  clause  the 

*  conditions  to  which  it  refers  are  in  this  case  correctly  described  as 

<  above  mentioned.     It  is  a  separate  and  independent  clause,  and 

<  bears,  that  heirs  either  contravening,  <  or  failing  to  fulfil  the  con- 
<*  ditions  above  mentioned,  shall  amit,  lose  and  tyne  all  right,'  &c.  It 
^  is  humbly  conceived,  therefore,  that  both  clauses  are  sufficiently 

<  engrossed  and  repeated  in  the  instrument  in  question. 
'  The  other  alleged  variation  is  of  still  less  importance.     It  is 

<  said  to  consist  of  an  incompetent  addition,  made  to  the  provision  of 
'  the  original  entail,  and  is  of  this  nature.  By  that  original  deed, 
^  the  heirs  are  taken  bound  to  purge  any  adjucUoations  that  may  be 

<  led  against  the  lands  *  for  debts  due  by  me^  (that  1%  the  entailer 
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<  himself,)  or  any  of  his  predecessors.'  Now,  the  alleged  blonder  89  Jane  1836. 
here  has  arisen  from  the  gpranter  of  the  deed  1816  copying  these 
words  too  literally y  and  forgetting  that  he,  though  the  maker  of  i^]||^|o^^ 
that  deed,  was  not  the  entailer;  thus  taking  the  future  heirs  bound  Rentoa. 
to  purge  any  adjudications  for  his  debts  or  those  of  his  predeces*  ^^^^ 
sors,  that  is,  for  debts  contracted  previous  to  1816  instead  of  debts 
previous  to  1724.  There  is  little  doubt  that  the  hasty  adoption 
of  the  very  words  of  the  original  deed  has  given  rise  to  this  po»^ 
sible  variance  in  the  meamng.  But  the  Lord  Ordinary  conceives 
that  it  can  be  of  no  avail  to  the  pursuer,  for  the  three  following 
reasons :  Ist^  He  apprehends  that  the  unwarranted  adjection  of 
Bn  additional  condition  to  the  provisions  of  a  former  entail  will  re- 
sult merely  in  the  nullity  of  that  condition,  and  will  not  let  in  cre- 
ditors under  the  special  enactment  of  the  statute,  provided  all  the 
original  conditions  be  fairly  and  fully  engrossed  in  the  body  of  the 
right  2dj  If  the  entail  was  otherwise  unexceptionable,  (and  if  it 
was  not,  cadit  questio,)  it  is  plain  there  could  be  no  adjudications 
after  those  of  the  entailer,  all  debts  subsequently  contracted  being 
nuH  as  against  the  estate,  under  the  clauses  against  contracting 
debt  duly  fenced  by  the  irritant  and  resolutive  clauses :  And,  8rf, 
Which  is  conclusive  per  se,  it  appears  on  reading  on,  both  in  the 
original  and  propelling  deed,  that  the  clause  objected  to  in  the 
latter,  however  idle  and  inoperative  it  may  be,  is  truly  warranted 
by,  and  comprehended  in  the  sequel  of  that  clause  in  both  deeds, 
which  extends  the  obligation  to  purge,  in  express  terms,  to  all  adju- 
dications that  may  be  led  */or  any  other  debts  whatever^* — a  descrip- 
tion which  unquestionably  includes  the  debts  of  the  successive 
heirs,  from  the  time  of  the  entailer  to  that  of  the  maker  of  the 
deed  1816.  The  Lord  Ordinary  is  humbly  of  opinion,  therefore, 
that  there  is  nothing  in  this  objection.  In  the  case  of  Brom- 
field,  in  which  there  was  a  separate  finding  as  to  this  clause  of  the 
statute,  the  whole  irritant  and  resolutive  clauses  were  omitted  in 
the  deed  1758,  which  contained  only  a  general  reference  to  the 
original  entail.' 


Court. 


The  pursuer  redaimed. 

Lord  Glenlee. — The  heir  in  possession  must,  by  the  deed  of  1816,  ^^  ^ 
hold  the  estate  under  the  old  entail,  otherwise  he  does  not  hold  it 
at  all. 

Lord  Medioyn.^^1  concur  with  Lord  Glenlee  in  the  construction 
of  the  deed,  more  especially  having  reference  to  the  distinct  clause 
in  the  dispoflidon,  by  which  the  defender  is  to  take  the  estate  in 
terms  of  the  original  entail>  and  by  no  other  title.    I  think,  how^ 
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29  Jun«  1838.  ever,  tbat  the  second  ratio  of  the  second  findings  in  the  Lord  Ordi* 
nary's  interlocutor  is  unnecessary,  and  might  be  recalled. 

I  may  farther  notice,  tbat  we  are  indebted  to  the  Lord  Ordinary 
for  the  very  accurate  account  of  the  case  of  Ecdes  v.  Paterson,  given 
in  his  note. 

The  other  Judges  concurred. 

The  Court  unanimously  adhered^  recalling  the  second  ratio  of  die 
second  finding  of  the  interlocutor  reclaimed  against 

Lord  Ordinary,  Jeffr^.  Act.  RtOhafia^  Andtrson,  Alt.  SoL-Gmu 

(  CuHitigham.)  George  TwmbuU,  W.  S.  and  Waiker,  Bkkardmn,  jr  MdaSH 

W.  S.  Agents.        /?.  Clerk. 

R. 


Judgment. 


SECOND  DIVISION. 


No.  CLXXVI. 


29fA  June  1836. 


Lord  Ordi. 
nary'a  Inter- 
locutor. 


i 


WILLIAM  DAUNEY  and  Another,  (Steam-Carriage 

Company  of  Scotland,) 

against 

ROBERT  SCOTT  and  Others,  Road  Trustees. 

Process. — (Jury  Trial. — Issues.) — Reparation. — Inanaetitm 
qf  damages  by  proprietors  of  a  steam-carriage^  for  injury  sustained 
through  obstructions  put  douni  on  a  public  road  by  road  trustees^-^ 
founds  ( L)  That  although  malice  was  alleged  in  summons  andcoi^ 
deseendencCf  it  was  not  necessary  that  malice  should  mahe  part  (f  the 
issue;  andf  (2.)  That  the  proper  question  to  be  put  in  the  issuer 
was  J  whether  the  defenders  wrongfully  performed  certain  operations^ 
to  the  losSf  injury  and  damage  of  the  pursuers. 

The  following  note  by  the  Lord  Ordinary,  in  making  aTisandam 
with  a  proposed  issue,  in  order  that  the  Court  might  determine 
whether  malice  should  make  part  of  an  issue,  sufficiently  explains 
the  nature  of  the  question  submitted  for  the  opinion  of  their  Lord- 
skips : 

<  The  Lord  Ordinary  having  heard  parties'  procurators  on  the 
*  form  of  the  issue  proposed,  makes  avisandum  with  the  cause  to 

<  the  Court,  in  order  diat  the  issue  m^  be  settled  in  their  pre- 

<  sence ;  and  appoints  printed  copies  ther%of|  and  of  this  interloca- 
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i  *  tor  aod' the  ftobjoined  note,  to  be  put  into  the  boxes  of  the  Lords  29  June  1688. 

*  of  the  Second  Division  of  the  Court  qoamprimum/  ^"^V^ 
I  Nate. — *  This  issue  is  reported,  on  account  of  a  question  which  it  ^sroT and 
\             <  is  of  importance  for  the  parties  to  have  settled  without  delay,  in  Otben. 

*  order  that  the  cause  may  go  to  trial,  and  which  cannot  be  settled      ^^, 

<  without  the  opinion  of  the  Court. 

it  ^  The  action  is  an  action  of  damages  by  the  proprietors  of  a 

'  steam*coach,  for  injury  done  in  consequence  of  certain  circum- 

*  stances  in  the  state  of  the  road  on  which  it  ran,  and  is  directed 
ii  <  against  the  trustees  of  the  road.  The  coach  is  stated  to  have 
k  *  been  broken  and  overturned,  and  several  people  killed  and  wouhd- 
I             <ed. 

^  The  summons  libels,  that  the  acts  or  operations  which  are  said 

<  to  have  produced  the  mischief  were  done  by  the  defenders  utafi- 

*  eiausfyf  sndjbr  the  purpose  of  injuring  the  steam-carriage,  or  pre- 

*  venting  it  from  travelling  the  road.     In  the  condescendence,  the 

*  same  facts  are  set  forth  for  inferring  the  purpose  of  injury ;  and  in 

*  two  pkces,  though  not  throughout,  the  word  malicious  still  occurs. 

'  The  Lord  Ordinary  understands,  that,  in  preparing  the  issue, 
'  *  a  question  arose,  whether  this  is  a  priviUged  case^  to  render  malice 

<  essential,  as  a  substantive  part  of  the  issue;  and  that  the  issue 
^             <  clerks,  conceiving  that  it  is  not,  made  out  the  issue  as  it  stands, 

<  with  the  word  wrongfully  only,  and  not  putting  it  on  the  pursuers 

*  to  prove  malice  positively. 

<  The  defenders  say,'  that,  from  the  nature  of  the  case  in  the  sum- 

<  mens  and  condescendence,  it  consists  essentially  in  an  averment 

*  of  malice,  and  therefore  the  pursuers  are  bound  to  take  an  issue 

*  of  that  nature. 
*  The  pursuers  state  distinctly,  that  they  do  intend  to  prove  the 

<  case  as  averred,  that  the  operations  on  the  road  were  performed 

<  for  the  express  purpose  of  impeding  or  injuring  the  steam-coach, 

<  and  not  for  the  fair  purpose  of  repairing  the  road.     But  they  say 

<  that  they  are  not  on  that  account  bound  to  take  an  issue  on  ina- 
'  lice,  because  the  case  is  not  primleged ;  and  proof  of  any  wrong- 

<  ful  act,  whether  amounting  to  positive  malice  or  not,  is  sufficient 

<  to  entide  them  to  a  verdict;  but  they  state  also,  that  if  the  Court 

<  were  to  hold  that  they  would  not  be  entitied,  under  the  issue 

*  now  proposed,  to  prove  the  direct  intention  to  injure  the  steam- 

<  ceach,  and  that,  to  entitle  them  to  do  so,  malice  must  be  in  the 

*  issue,  they  will  then  take  that  issue. 

<  The  Lord  Ordinary  is  of  opinion  that  die  case  is  not  in  any 
'  view  privileged,  and  that  tiie  nature  of  the  particular  fiu^  on 

<  which  the  action,  as  for  wrongful  acts  producing  damage,  is  to  be 

*  sustained)  ought  not  to  alter  the  nature  and  form  of  the  issue  for 
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29  Juoa  1836.  *  trying  sack  a  case,  where  there  is  no  admitted  privilege ;  and 

*  therefore  he  thinks,    !«/,   That  the  porsaers  are  not  bound  to 
^  take  an  issue  of  malice ;  and,  2df  I'hat  without  such  an  issue, 

<  and  under  that  already  framed,  they  will  be  entitled  to  prove  all 

<  the  facts  set  forth  in  the  condescendence :  but  the  question  is 

*  reported  for  the  judgment  of  the  Court,  and  in  order  tliat  the 
^  precise  effect  of  the  i^oe  may  be  understood  before  the 

*  to  trial.' 


Issue. 


The  following  was  the  issue  proposed : 

<  Whether,  during  the  months  of  June  and  July  1884,  or  either 
of  them,  the  defenders, 'Or  any  of  them,  by  themselves,  or  aootbei^ 
or  others  acting  under  bis  or  their  authority,  wrongfully  perform- 
ed certain  operations  on  all  or  any  part  of  the  road  leading  from 
the  city  of  Glasgow  to  a  place  called  the  Three-Mile-House,  on 
the  road  from  Ola^ow  to  Paisley,  whereby,  on  or  about  the  29th 
July  1834,  a  steam^carriage,  the  property  of  the  pursuers,  was 
injured,  to  the  loss,  injury  and  damage  of  the  pursuers?* 


Dean  ofFaculty^  for  the  pursuers,  declared  iiimself  satbfied  with 
the  issue.  It  was  not  a  privileged  case,  and  there  was  no  occasion 
for  introducing  malice  into  the  issue. 

Mutherfiirdt  for  defenders,  contended,  that  as  malice  was  averred 
throughout  the  summons,  and  in  the  condescendence,  it  was  incum- 
bent on  the  pursuer  to  instruct  it  The  action  was  grounded  on 
that  averment,  and  the  issue  should  embrace  the  ground  of  action. 
This  was  not  a  case  of  alleged  ordinary  neglect,  bat  a  charge  against 
the  defenders,  of  purposely  and  maliciously  adopting  proceedings, 
under  the  pretence  of  discharging  their  duty,  which  are  said  to  have 
been,  as  they  were  intended  to  be,  highly  detrimental  to  the  pur- 
suers. 


Opinion  of 
Court. 


TTie  LordJustice^Clerk. — I  cannot  lay  down  the  principle  that  tjiis 
is  a  privileged  case,  and  therefore  it  is  not  necessary  to  aver  ma- 
lice, or  to  prove  it.  The  term,  wrongfully,  is  sufficient  to  enable 
the  pursuers  to  prove  the  nature  of  the  proceedings  complained  o^ 
and  also  to  let  in  every  competent  defence. 

Lord  Glenke. — If  tlie  pursuers  had  not  only  averred  malice  in 
the  summons,  and  in  their  condescendence,  but  also  founded  upon 
malice  in  their  pleas  in  law,  I  think  there  might  have  been  some- 
thing in  the  objection  taken  to  the  issue;  but  as  the  pleas  are  framed 
independently  of  malice,  that  shews  that  the  pursuers  abandon  the 
statement,  and  do  not  undertake  to  prove  it. 
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Lord  Meadawbank  espresaed  a  wisb  that  the  eaose  tnight  stand  29  June  1836. 
over.  ^*^V^^ 

Lord  Medwyn  entertained  doubts  of  the  correctness  of  the  issue.  ^  '^u  and 
The  second  plea  was,  that  the  defenders  had  *  parposely '  put  down  Others, 
obstructions  on  the  road.     He  was  willing  that  the  point  should  be 
fiirtker  considered. 

The  Courty  accordingly,  took  time  to  consider ;  and  at  the  moving 
of  the  cause  this  day, 

Lord  MeadowhatHu — I  cannot  agree  to  the  issue  in  its  present  Opinion  of 
shiqpe,  looking  to  the  nature  of  the  action  and  the  proceedings  ^^^^ 
complained  of.  The  defenders  are  road  trustees  under  the  previ* 
•ions  of  an  act  of  Parliament.  They  hare  certain  duties  imposed 
on  them  in  reference  to  the  state  of  the  roads,  as  suitable  for  car* 
riages  drawn  by  horses,  and  the  other  modes  of  conveyance  exist* 
ing  at  the  time  when  the  Legislature  imposed  these  duties.  It 
might  happen  to  be  the  duty  of  the  trustees  so'to  repair  and  metal 
Ibe  road,  with  reference  to  carriages  drawn  by  horses,  as  inevitably 
to  infer  a  wrong  to  a  steam-carriage.  Two  feet  of  metalling  might 
impede  or  stop  a  Bteam*carriage,  while  six  inches  might  not  Ad« 
ditional  melalling,  to  the  extent  of  six  inches^  might  do  to  keep  the 
road  in  sufficient  repair  for  ordinary  carriages,  but  a  greater  depth, 
say  two  feety  might  be  proper  or  necessary.  Are  road  trustees  to 
refrain  from  doing  their  duty,  because  the  inevitable  effect  may  be 
to  stop  steam-carriages  ?  I  think  it  within  the  privilege,  and  the 
bounden  duty  of  the  trustees,  to' repair  the  roads  effectually  for  these 
oaniages,  which  were  in  the  contemplation  of  the  Legislature  in 
passing  the  road  act  I  would  propose  to  add  the  words,  <  with  in- 
<  tent  thereby  to  injure  the  property  of  the  pursuer.' 

Lord  JiuUce'Clerk. — There  is  really  not  a  wide  difference  in  our 
opinions;  for  my  idea  is,  that  unless  the  pursuer  establish  that 
the  defenders  purposely  and  intentionally  put  down  obstructionef, 
for  the  very  purpose  of  creating  impediments  and  stopping  these 
steam-carriages,  this  action  must  fail.  But  I  think  the  word 
'  wrongfully '  answers  this  view  of  the  action.  If,  under  the  pre- 
text of  keeping  the  road  in  repair,  the  trustees  ordered  a  quantity 
of  metal  to  be  thrown  dawn,  more  than  sufficient,  or  differently 
broken  from  the  usual  mode  practised,  the  question  for  the  Jury 
would  be,  whether  they  were  satisfied  that  this  had  been  wrong- 
fully done ;  and  if  so,  they  should  find  for  the  pursuers.  I  cannot 
find,  in  the  Lord  Chief-Commissioner  Adam's  late  work  on  Jury 
Trial,  any  thing  to  lead  me  to  think  that  malice  is  necessary.  I 
can  find  no  authority  for  holding  that  road  trustees  have  any  privi- 
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29  June  1836.  ]ege.  If  it  be  set  forth  that  the  obstructions  were  wrongfally  laid 
down,  it  must  be  proved  that  this  was  done  illegally,  intentionally, 
and  injnrioasly  to  the  pursuers ;  and  I  think  the  word  wrongfully 
comprehends  that. 

Lord  Glenlee. — I  see  no  use  for  the  word  malice. 

Lord  Medwyn. — I  have  no  intention  of  differing  from  your  Lord- 
ships, so  as  to  create  delay  in  the  trial  of  this  cause.  I  do  no(  mean 
to  say  unqualifiedly,  that  wherever  malice  is  chained  in  the  aam- 
mons,  the  pursuer  is  bound  necessarily  to  take  an  issue  on  malice. 
But  when  I  see  in  the  summons  that  malice  is  broadly  alleged, 
and  that  over  and  over  again,  and  made  the  ground  of  action,  and 
that  in  the  condescendence  malice  is  also  specificaliy  stated  as  often, 
and  in  every  article  where  it  can  be,  I  must  say  it  becomes  matter 
for  serious  consideration,  how  far  a  party,  by  afterwards  departing 
from  the  charge  of  malice,  can  be  allowed  completely  to  alter  the 
nature  of  the  action  in  which  the  defender  has  prepared  his  defence. 
It  has  been  said  thdt  malice  is  not  included  in  the  pleas  in  law  for 
the  pursuer;  but,  on  looking  at  them,  the  second  plea  looks  very 
like  a  plea  of  malice.  The  purposely  putting  down  obstructions 
'on  the  road,  so  as  to  injure  the  8team->carriages  and  prevent  diem 
plying  with  safety,  is  really  very  little  different  from  a  distbct 
charge  of  malice ;  and  if  any  words  were  introduced  into  the'  issue 
to  limit  the  meaning  of  the  word  wrongfully,  so  as  to  apply  to  that 
plea,  I  should  feel  quite  satisfied.  No  doubt,  the  Judge  at  the  trial 
will  be  able  to  direct  the  Jury  properly  under  this  issue ;  but  there 
is  a  risk,  from  the  nature  of  the  expressions  used,  of  the  Jury  taking 
a  different  view  of  the  law  from  that  given  by  the  Judge.  I  think, 
if  possible,  that  is  to  be  guarded  against,  as  much  better  for  all  par- 
ties, than  having  it  set  right  by  a  bill  of  exceptions  and  second  triaL 
But  I  am  not  inclined  to  press  my  difficulty  against  the  opinion  of 
your  Lordship  and  Lord  Glenlee. 

The  Court  remitted  to  the  Lord  Ordinary  to  adjust  and  approve 
of  the  issue  accordingly. 


Judgment. 


Lord  Ordinary,  Moncreiff.  Act  JD«m  qfFae.  (Hope^)  P.  Robertaon,  Alt 

SoL'Gen.  f  Cumnghame,J  Rutkerfurdf  M*NeUi,  Ivorp,  Sandford,  H.  BmCB,  M. 
Napier.  Smith  ^  Kinnear,  W.S.  A,  Doughs,  W.&  Bophirk  f  /m£id&,  W.S. 
and  W.  A.  G.  jr  R.  ^lU,  W.S.  Agents.        Mr  Rwadi,  Cleilc. 
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Sib  THOMAS  J.  INGLIS  COCHRANE 

against 

BASIL  COCHRANE'S  TRUSTEES  and  Mhs  VERNOR. 

Entail. — Stat.  10.  Geo.  III.  c.  5L — Assignation. — (Intima- 
tion.)— Process. — An  heir  of  entail  in  postession  havinff  made 
improvements  at  two  different  timeSf  and  assigned  his  statutory  claims 
for  the  respective  sums  expended^  as  ascertained  by  separate  decrees^ 
to  two  different  persons^— founds  in  a  muUiplepoindiny  at  the  tn- 
stance  of  the  succeeding  heir^  that  the  assignee  to  the  claim  created 
by  ihejfirst  improvements,  for  the  sum  ascertained  by  the  first  decree, 
was  entitled,  although  ilie  second  assignee  pleaded  prior  intimation, 
to  be  preferred  prima  loco  on  the  fund  in  medio,  in  respect  that,  as 
the  assignations  related  to  different  subfeets,  there  could  be  no  room 

.  for  tlie  question  of  intimation. 

Opinion  expressed  by  the  Court,  that  the  assignations  of  such  daims 
were  as  effectual  before  as  after  decree* 

This  case  is  clearly  stated  in  the  following  note,  added  by  the  NamUTe. 

Lord  Ordinary  to  bis  interlocutor  of  the  12th  May  1885:  '  Note. 
— This  is  a  moitiplepoinding  brought  by  Sir  Thomas  Cochrane, 
the  successor  of  his  late  father>  Sir  Alexander  Cochrane,  in  theen<> 
tmled  estate  of  Murdieston.  The  fund  in  medio  consists  of  such 
sums  as  are  due  by  the  raiser,  in  virtue  of  the  10.  Geo.  IIL 
c.  51,  for  improvements  executed  on  the  entailed  estate  by  his  pre* 
decessor.  Sir  Alexander,  in  implement  of  which  obligation  he  pro- 
poses to  assign,  in  terms  of  the  statute,  one-third  of  the  free  rents 
of  the  estate.  The  object  of  the  action  is  to  determine  the  claims 
of  preference  respectively  maintained  by  two  parties,  who  each 
hold  an  assignation  to  a  certain  extent  of  the  sums  expended  in 
improvements  by  Sir  Alexander. 

*  Upon  considering  these  daims,  and  the  terms  of  the  statute, 
the  Lord  Ordinary  cannot  perceive  any  ground  of  preference  on 
either  side.  The  late  Sir  Alexander  executed  certain  improve'' 
ments  between  Martinmas  1816  and  Martinmas  1816,  the  amount 
of  which,  in  so  iar  as  transmissible  against  the  subsequent  heirs 
of  entail,  was  ascertained  by  two  decrees  of  the  Court,  the  one  of 
the  8th  March  1817,  and  the  other  of  the  11th  February  1818^ 
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to  be  L.2459.  This  sam,  as  well  as  the  decrees  ascertaining  it, 
are  now  by  assignation  in  the  person  of  the  claimants,  die  trustees 
of  the  Honourable  Basil  Cochrane.  Further  improvements  wete 
executed  by  Sir  Alexander,  between  Martinmas  1816  and  Mar- 
tinmas 1817,  and  the  amount  of  these,  in  so  far  as  transmissible 
against  the  succeeding  heir,  was  ascertained  to  be  L.7115,  by  de- 
cree obtained  on  7th  July  1818,  and  this  sum,  with  the  decree, 
was  assigned  to  the  author  of  the  other  claimant,  Mrs  Elizabeth 
Vernor,  in  security  of  L.3700,  borrowed  from  her  by  Sir  Alexander 
Cochrane.  Sir  Alexander  Cochrane  died  in  January  1832,  and 
the  last-mentioned  assignation  was  intimated  notarially  to  the 
raiser,  his  successor.  The  assignation  held  by  the  other  compe- 
ting  party  was  not  thus  formally  intimated,  though  it  is  averred 
by  them  that  intimation  was  actually  made,  and  that  their  rights 
were  rec<^ised  by  the  raiser. 

*  The  claim  of  preference  advanced  by  the  Honourable  Basil 
Cochrane's  trustees  is  founded  on  the  priority  of  the  improvements 
to  which  the  sum  assigned  to  them  relates,  and  of  the  decrees  by 
whicb  it  was  ascertained.  The  Lord  Ordinary  is  not  aware  of 
any  such  question  having  been  raised  till  now,  and  it  does  not 
seem  to  him  that  there  are  any  grounds  for  sustaining  such  pre- 
ference. The  statute  permits  the  heir  in  possession  to  create  ob- 
ligations good  against  succeeding  heirs  to  the  extent  of  a  certain 
number  of  years'  free  rent ;  and  it  also  enables  any  succeeding 
heir  to  be  discharged  of  these  sums,  on  assigning  one-third  of  the 
free  rent  of  the  estate  during  his  life,  or  until  the  money  be  paid. 
Each  person,  then,  to  whom  the  heir  executing  the  improvements 
has  assigned  any  part  of  the  sum  so  expended,  becomes  a  creditor 
to  that  extent  of  the  succeeding  heir,  under  the  conditions  and 
qualifications  of  the  statute.  But  the  Lord  Ordinary  sees  nothing 
in  the  statute  to  distinguish  sucb  partial  assignations  from  assig- 
nations of  any  other  personal  debts,  or  to  warrant,  in  a  competi- 
tion between  such  partial  assignations,  a  claim  of  preference  on 
tiie  mere  priority  of  the  constitution  of  the  debt 

<  On  the  other  hand,  it  appears  to  the  Lord  Ordinary  that  the 
claim  of  preference  maintained  by  the  other  claimant,  Mrs  Vernor, 
is  equally  unfounded :  that  rests  mainly  on  the  alleged  priority 
of  the  intimation  of  her  assignation  to  the  present  heir  in  posses- 
sion, Sir  Thomas  Cochrane.  But  it  will  be  observed  that  there 
is  here  no  proper  competition  of  assignations,  such  as  might  have 
arisen  if  each  party  had  held  an  assignation  to  the  same  debt 
Here,  on  tlie  contrary,  each  party  has  an  assignation  to  a  separate 
debt,  though  originally  due  by  the  same  debtor  to  the  same  credi- 
tor.    If  a  creditor  ass^ns  the  same  bond  successively  to  two  par^ 
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des,  the  first  intimation  iriU  of  course  establish  the  preference,  90  JtiD«  1896. 
though  in  farour  of  the  last  assignee.     But  if  the  creditor  holds    ^^"^v^^ 
two  separate  bonds  for  different  debts  due  by  the  same  debtor,  Cochrane'^ 
and  grants  separate  assignations  of  each,  the  intimation  can  have  Trustees,  &c. 
no  greater  effect  in  each  case  than  that  of  completely  vesting  in      "^^^ 
the  assignee  the  right  of  credit  so  assigned ;  and  in  the  event  of 
a  deficiency  of  the  debtor's  funds,  there  seems  to  be  no  grounds 
for  admitting  the  priority  of  intimation  as  a  ground  of  preference, 
or  fi>r  applying  any  other  rule  of  ranking  than  that  which  would 
have  held  if  the  two  bonds  had  been  originally  granted  to  different 
partiest    • 

<  As  to  the  clause  in  the  statute  requiring  intimation  to  be  made 
to  the  succeeding  heir  by  the  parties  in  right  of  such  claims  within 
a  parUcuIar  period,  it  appears  quite  obvious  that  they  were  in- 
^  tended,  not  in  any  way  to  affect  the  preferences  of  parties,  having 
partial  conveyances  of  the  debt  so  created,  but  solely  for  the  pro^ 
teotioA  of  the  future  heirs  of  entail,  in  the  event  of  the  assignees 
fEoling  to  make  good  against  the  immediate  successor  of  the  heir 
creiiting  the  burdenS)  the  amount  for  which  he  was  properly  liable 
under  the  statute.' 


The  Lovd  Ordinary  accordingly  pronounced  the  following  in-  Lor^  Ordi- 
terlocutor :  *  The  Lord  Ordinary  having  heard  parties'  procurators,  UJ^'^tor."*^'' 
and  considered  the  closed  record  and  process,  repels  the  claims  ot 
preference  respectively  maintained  by  the  parties ;  finds,  that  they 
must  rank  pari  passu  on  the  fund  in  medio,  according  to  the  sums 
contained  in  their  respective  assignations,  the  ranking  of  the 
claimant,  Mrs  Elizabeth  Vernor,  being  restricted  to  the  effect  of 
enabling  her  to  recover  tlie.  principal  and  interest  of  the  sum  of 
L.3700  sterling,  the  debt  in  security  of  which  the  assignation  in 
her  favoor  was  granted,  and  decerns  accordingly,  but  finds  no 
expenses  due :  Quoad,  ultra,  appoints  the  case  to  be  enrolled,  that 
parties  may.  be  heard  on  the  actual  amoant-of  the  fund  in  medio, 
and  mode  of  its  division.' 

Both  parties  redaimed^  and  the  Court  ordered  cases,  in  which  Argument  for 
Cochrane's  trustees  argued — (L)  The  Lord  Ordinary  seems  to  l^^^^**"^' 
assume  that  the  heir  of  entail  has  an  unlimited  power  under  the  sta- 
tute ;  but  instead  of  having  an  unlimited  power  of  making  a  propor- 
tion of  the  expense  of  all  his  improvements,  however  extravagant^ 
and  at  whatever  time  made,  a  charge  against  his  successors,  he  has, 
on  the  contrary,  no  more  than  a  limited  power  or  faculty  to  burden 
the  succeeding  heirs;  which  is  in  every  case  measured  by,  and 
limited  to,  four  years'  free  rent  of  the  particular  estate.    And  an  1 
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30  June  1836.  heir  of  eotail  having  once  exercised  tliat  faculty,  and  made  hia  in- 
^**V^^    provements  to  the  estent  of  four  years'  free  rent  a  *  subisting  ekaige^ 

CocbraDe's  dgainst  the  succeeding  heirs,  has  exhausted  his  power  under  the 
Trustees,  &c.  statute.  Section  9.  declares,  no  doubt,  that  the  heir  making  die 
Argument  for  improvements  ^  shall  be  a  creditor  to  the  succeeding  heirs  of  entail 
Cochrane*!       «  for  thrcc-fourth  parts  of  the  money  laid  out  in  making  said  im- 

<  provements.'  But  observe  the  limitation  introduced  by  the  im- 
mediately succeeding  section  :  *  Provided  always  that  the  sum  or 
'  sums  of  money  laid  out  upon  such  improvements  by  any  one  heir 

*  of  entail  during  his  or  her  possession  shall  not  in  any  case  wbat- 
^  ever  be  effectual  to  constitute  a  claim  against  the  succeeding^  heir 

*  of  entail  for  more  than  four  years'  free  rent  of  the  said  entailed 

<  estate.'  This,  again,  is  followed  by  the  enactment  in  the  13th 
section,  <  That  when  a  sum  equal  to  four  years'  free  rent  shall  have 

<  been  laid  out  in  manner  above  mentioned  by  one  or  more  heir  or 
'  heirs  of  entail,  and  shall  remain  a  subsisting  charge  against  the 

*  succeeding  heirs,  it  shall  not  be  lawful  for  any  subsequent  heir  or 

<  heirs  to  lay  out  any  more  money  under  the  authority  of  this  act 

*  for  any  of  the  improvements  afore  mentioned.'  The  sum  due  to 
claimants  is  equal  to  four  years'  rent  of  the  estate,  and,  therefor^ 
to  admit  the  claim  of  the  opposite  party  would  be  to  raise  np  a  se- 
cond improvement  debt  by  the  same  heir  of  entail,  which  would 
evacuate  a  prior  subsisting  statutory  charge  without  payment,  or 
any  of  its  equivalents.  (2.)  A  debt  to  a  certain  amount  having 
been  once  constituted  under  the  statute  by  a  special  decree,  and 
transferred  to  an  onerous  assignee,  no  subsequent  constitution  can 
competently  interfere  with  the  assignee's  right.  (3.)  Where  a 
subsequent  debt  has  been  contracted  by  improvements  even  within 
the  statutory  amount,  the  debts  being  completely  separate,  the  rales 
of  law  which  regard  intimation  cannot  apply.  (4.)  Intimation  of 
the  assignation  to  a  debt  under  the  statute  to  the  parties  who  may 
successively  become  chargeable  therewith,  is  neither  recognised  nor 
enjoined  by  the  statute  as  a  necessary  ingredient  in  the  creation  of 
such  charge. 


MfB  Vernor*i 
Argument. 


Mrs  Vernor  anmoered — (1.)  The  statute  gives  no  countenance 
to  the  idea,  that  the  heir  of  entail  is  not  to  expend  more  than  a  spe- 
cific sum  on  improvements.  Sections  9.  and  10.  do  not  certainly 
prohibit  an  heir  from  laying  out  as  much  as  he  pleases  in  improve^ 
ments.  But  the  18th  section  removes  all  possibility  of  doubt  on 
this  matter ;  for  it  enacts,  <  That  when  a  sum  equal  to  fonr  years' 

<  free  rent  shall  have  been  laid  out,  in  manner  above  mentioned,- 

<  by  one  or  more  heirs  of  entail,  and  shall  remain  a  sabdsting 

<  charge  against  the  succeeding  heirs,  it  shall  not  be  lawfol  te 
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*  the  authority  of  this  act,  for  any  of  the  improvements  before  men- 

<  tioned/     By  this  section,  then,  the  prohibition  against  laying  out  ^ochrane's' 
more  money  on  improvements,  after  *  a  sum  equal  to  four  years'  Truiiees,  &c 

<  free  rent  shall  have  been  laid  out,'  and  shall  have  been  made  *  a  mw  Vernor't 

*  subsisting  charge,'  is  against  the  subsequent  heirs  of  entail  only.  Argument, 
and  is  not  directed  against  the  heir  by  whom  the  money  is  expend- 
ed.    This  construction  is  not  only  borne  out  by  the  express  words 

Of  this  last  section,  and  the  whole  object  of  the  statute ;  it  is  also 
the  only  one  which  could  be  adopted  in  order  to  render  the  machi- 
nery of  it  practicable.  Cochrane's  trustees  maintain,  that  whenever 
an  heir  expends  a  sum  that  shall  be  equal  to  four  years'  rent  of  the 
estate,  as  the  said  rent  may  happen  to  be  at  the  term  of  Whitsun- 
day after  his  death,  he  cannot  expend  more  money  in  improvements^ 
so  as  to  be  the  foundation  of  any  debt  against  th^  next  heirs.  If 
this  be  the  case,  how  can  an  heir  of  entail  know  where  to  stop,  or 
rather  where  would  he  ever  begin  to  make  improvements  ?  He  of 
course  does  not  know  what  rent  the  estate  will  yield  at  Whitsun- 
day after  his  death  ;  and,  therefore,  it  is  quite  impossible  for  him 
to  know  what  sum  he  will  be  entitled  to  expend  on  improvements^ 
for  which  he  and  his  assignees  may  come  against  the  next  heir  for 
repayment  When  Sir  Alexander  Cochrane  commenced  these  im-* 
provements  in  1815,  it  was  seventeen  years  before  his  death ;  and 
it  is  stated  that  in  that  year  he  expended  twice  as  much  as  four 
years'  free  rent  of  the  estate  at  the  time  of  his  death.  According 
to  the  doctrine  maintained  on  the  other  side,  it  was  incompetent  for 
him  to  expend  one  farthing  beyond  the  amount  of  this  four  years' 
rent,  and  that  any  decree  taken  for  a  larger  sum  was  irregular  and 
incompetent  under  the  act.  The  consequences  of  this  doctrine  to 
heirs  of  entail  would  be  very  serious.  The  object  of  the  act  is  to 
encourage  them  to  advance  their  money,  or  to  induce  and  enable 
them  to  borrow,  for  the  purpose  of  improving  the  estate,  on  the 
assurance  that  a  certain  portion  should  be  repaid  by  the  heirs  of 
entail ;  but  who  would  ever  lend  to  heirs  of  entail,  on  an  assigna- 
tion of  a  decreet,  if  it  was  liable  to  be  set  aside,  on  the  ground  of  its 
being  obtained  for  a  sum  that  might  turn  out  to  have  been  incom- 
petent for  the  heirs  to  expend  ?  The  plain  meaning  of  the  act  is, 
that  it  is  only  after  the  death  of  the  heir  who  expends  the  money, 
that  the  precise  sum  which  is  to  form  a  subsisting  charge  shall  bd 
ascertained,  beyond  which  subsisting  charge,  when  so  ascertained, 
it  <  shall  not  be  lawful  for  any  subsequent  heirs  to  lay  out*  for  more 
improvements.  There  is  nothing  incompetent  in  an  heir  of  entail 
laying  out  as  much  as  he  pleases,  and  obtaining  as  many  decreets 
as  he  )*^es  for  the  said  sums — provided  there  is  no  already  <  sub- 
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No.  177. 


Cochrane  v. 
Cochrane's 
Trustees,  &c. 

Mrs  Vcrnor*s 
Argumeofc. 


30  June  1896.  ^  sisting  charge'  equal  to  foar  years'  free  rent    The  only 

to  which  he  or  Im  assignee  is  subjected  is,  that  he  cannot  enforce 
payment  of  a  larger  sum  than  what  will  be  equal  to  four  yean'  free 
rent  of  the  estate  when  the  succession  opens  to  the  next  heir.  It  is 
then,  and  not  till  then,  that  the  foor  years'  free  rent  (if  the  cx« 
pense  of  improvements  amount  to  so  muob)  is  made  a  <  subsbtiog 
*  charge  against  the  succeeding  heirs*'  (2.)  Ekich  assignee,  to  whoa 
the  legal  proportion  of  sums  expended  in  improvements  has  been 
transferred,  acquires  right  to  one  and  the  same  subject,  vis.  a 
certain  proportion  of  the  rents,  or,  as  their  equivalent,  a  penonil 
daim  upon  the  next  succeeding  heir ;  and,  therefore,  whichever  first 
completed  his  right  by  assignation  to  the  succeeding  heir  acquired 
a  preferable  claim.  (3.)  Intimation  being  a  necessary  solenmitfi 
it  is  equally  requisite  whether  specially  recognised  and  required  hj 
the  statute  or  not 


Opinion  of 
Court. 


At  advising, 

Lord  Balgray. — I  found  considerable  difficulty  in  this  case.  In 
regard  to  the  nature  of  the  debt,  it  is  not  an  heritable  debt  bll^ 
dening  the  estate,  but  in  fact  it  is  a  mere  personal  daim  against  the 
heirs  of  entaiL  In  the  first  place,  the  question  occurs,  whether, 
under  the  statute,  the  assignation  requires  intimation  for  its  com- 
pletion. On  turning  to  the  act  I  do  not  find  any  statutory  in- 
timation prescribed.  The  machinery  of  the  statute  is  this :  The 
heir  who  makes  the  improvements  is  bound  to  have  the  vouchers  of 
the  expenditure  recorded  within  a  certain  time.  These  voucfaeis 
are  then  returned  to  him,  as  the  ground  of  a  personal  claim  against 
the  heir  succeeding.  This  claim,  he  is  entitled  by  the  act  to  trans- 
fer to  any  third  party.  In  the  present  case,  the  claim  for  the  sum 
expended  in  the  first  improvements,  as  ascertained  in  the  first  de- 
cree, is  transferred  to  one  party,  and  the  claim  for  the  sum  con- 
tained in  the  last  decree,  as  the  expenditure  on  subsequent  im- 
provements, is  assigned  to  another  party.  These  two  claims  are 
quite  distinct,  creating  separate  personal  rights,  and  having  no  con- 
nection with  one  another.  How  then  can  a  person  who  has  had 
the  prior  right,  as  ascertained  by  the  first  decree  transferred  to 
him,  be  cut  out  by  the  assignee  to  the  posterior  right  contained 
in  the  other  decree,  seeing  there  is  no  room  for  a  question  of  in- 
timation at  common  law,  and  no  special  intimation  is  required  by 
the  act  to  complete  the  assignation  ?  I  do  not  think,  tiberefore, 
they  can  come  in  pari  passu,  because,  if  the  right  which  was  consd- 
tuted  by  the  first  decree  was  vested  in  the  assignee  by  the  bare 
assignation  without  intimation,  I  cannot  see  how  the  heir  in  pos- 
session can  create  an  equality  of  rights  by  a  subsequent  as^nation 
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to  a  claim  for  posterior  improvements.     It  is  optional  to  the  im-  90  June  ld36. 
prover  to  take  decree  or  not,  in  his  lifetime :  the  assignation,  there-    ^^^v*^ 
fore,  would  have  been  just  as  good  before  as  after  the  decree.  cochrane's' 

Lords  Gillies  and  Mackenzie  expressed  similar  opinions.  Trustees,  &c. 

Lord  President. — I  fully  concur  in  the  above  opinion.    If  an  as-  Oninion"of 
signation  of  the  same  claim  or  debt  have  been  made  to  two  diffe-  Court. 
rent  people,  then  there  might  be  a  question  of  intimation ;  but 
that  is  not  the  case  here.    I  concur  in  thinking  the  liability  is  crea- 
ted, and  the  assignation  perfectly  good,  even  without  a  decree  of 
declarator  during  the  heir's  lifetime. 

The  Court  pronounced  the  following  judgment :  '  Alter  the  in-  Judgment. 

<  terlocutor  of  the  Lord  Ordinary  reclaimed  against ;  find  the  trus- 
^  tees  of  the  Honourable  Basil  Cochrane  entitled  to  be  preferred  in 
'  the  fund  in  medio,  hoc  statu,  and  decern :  Quoad  ultra,  remit  the 

<  case  back  to  the  Lord  Ordinary,  to  proceed  farther  as  shall  be 

<  just :  find  no  expenses  due  to  either  party.' 

liord  Ordinary,  /WZtrlon.  For  Cochrsne's  Trustees,  BuHurJvrd,  W.  BdL 

Tor  Mrs  Vemor,  Dean  o/Fae.  (Hope,)  Mibu.  Thomson  Ptud,  W.  8.  and 

J,  E.  Skamer,  W.  &  Agents.  S.  Clerk. 

C.  R. 


FIRST  DIVISION. 

No.  CLXXVIIL  80^  June  1836. 

CHARLES  KNIGHT  MURRAY  and  MANDATARY 

I  against 

GEORGE,  EARL  of  ROTHES^  and  Others. 

Heritable  and  Moveable.  —  Marriage-Contract.  —  Cok- 
8TRUCTioN.*-/it  a  marrioffe'^umtract  between  a  domiciled  Enfflishman 
and  a  Scotch  ladt/i  all  subjects^  heritable  atid  moveabUy  belonging^  or 
that  should  pertain  and  belong  to  the  lady  during  the  subsistence  of  tlie 
marriage^  were^  on  herpart^  conveyed  to  trustees^  for  tlie  purpose  of 
^  paying  to  the  husband  and  wife,  and  to  the  survivor^  the  interest  of 

<  said  sums  ;  and  after  their  deaths  to  pay  the  said  sums  thereby  as- 

<  signed  to  the  children  oftlie  marriage  ;  whomfailing^  to  the  heirs  and 

<  assignees  of  the  wife  :*  The  wife  having  died  intestatCj  tite  hus'* 
band  claimed  right  to  certain  heritable  securities  in  Scotland^  as  her 
heir  in  mobilibus  by  the  law  ofEngland^ — Heldf  that  the  word  ^  heirs^ 
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30  Jane  1836.      OB  above  quoted^  imported  the  heirs  at  law  in  heritage  hy  ffielawof 

Scotland, 

Marraj  and 
Mandatarj  v. 

Earl  of  Rotbes  This  was  an  action  at  the  instance  of  the  punoer,  a  domiciled 
^jjrs.     Englishman,  who  had  married  a  Scotch  lady,  by  which,  libelliDg 

Narrative.  on  the  terms  of  the  marriage-contract,  he  claimed,  as  her  adminis- 
trator-in*law,  besides  moveable  property,  certain  sums  which  had 
been  vested  in  trostees,  inter  alia,  for  her  use,  and  were  at  the  time 
of  her  death  heritably  secured  in  Scotland.  The  findings  of  the 
Lord  Ordinary  are  sufficiently  minute  to  shew  the  only  points  sub- 
stantially in  issne  without  farther  narrative.  His  Lordship  found 
as  follows:  *  Finds,  that,  by  a  marriage-contract  of  the  1 5th  day 

<  df  December  1827,  in  the  Scotch  form,  between  the  pursuer  and 

<  the  late  Lady  Henrietta  Ann  Leslie,  the  latter  conveyed  to  cer- 

<  tain  trustees  ^  all  and  sundry  goods,  gear,  sums  of  money,  and 
<c  debts  heritable  and  moveable,  of  every  description,  presently  be- 
<<  longing,  or  that  shall  pertain  and  belong  to  her  during  the  sob- 
^^  sistence  of  the  said  marriage ;'  and  without  prejudice  to  the  fore- 
^  said  generality,  her  share  of  the  heritable  bond  for  L.1 0,000  ster- 

<  ling,  granted  by  her  mother,  the  late  Conntess  of  Rothes,  over 
^  the  estate  of  Rothes,  in  favour  of  the  said  Lady  Henrietta  and 

<  the  Countess's  younger  children :  Finds,  that  the  conveyance  to 

<  the  trustees  in  the  marriage-contract  was  made  for  the  purpose 

<  of  paying  to  the  pursuer,   Charles  Knight  Morray  and  Lady 

<  Henrietta  Ann  Leslie,  and  to  the  survivor,  the  interest  of  the 

<  said  sums,  and  of  paying,  after  their  death,  the  said  snms  to  the 

<  children  of  the  marriage ;  *  whom  fiEuling,  to  the  heirs  and  assig- 
**  nees  of  the  said  Henrietta  Ann  Leslie  :*  Finds,  that  Lady  Hen- 

<  rietta  Ann  Leslie  died  on  the  14th  day  of  April  1832,  withont 

<  leaving  children,  atid  having  been  domiciled  in  England  dnring  ike 

<  subsistence  of  her  marriage :  Finds,  that  George  Leslie,  the  father 

<  of  Lady  Henrietta,  died  in  the  year  1829,  and  that  by  his  settle- 

<  ments,  viz.  a  will,  of  date  the  8tb  day  of  June  1817,  and  an  addi- 
^  tional  deed  of  5th  June  1 820,  Lady  Henrietta  Leslie  was,  alongst 

<  with  the  other  younger  children  of  her  said  father,  entitled  to  an 

<  equal  share,  first,  of  the  two  heritable  bonds  of  L.5000  sterlhig 

<  and  L.4000  sterling,  over  certain  lands  in  Scotland ;  and,  secondly, 

<  of  the  whole  residue  of  his  personal  estate :  Finds,  that  the  said 

<  property  and  effects,  carried  by  the  will  of  George  Leslie,  are 

<  now  vested  in  the  defender,  the  Earl  of  Haddington  and  others, 

<  as  executors  and  trustees  of  the  said  George  Leslie :  Finds,  thst 

<  the  present  action  is  brought  by  the  pursuer  in  the  character  of 
<<  heir  and  representative' of  his  foresaid  wife.  Lady  Henrietta  Ann 
<<  Leslie,  by  the  law  of  England,  and  as  such  entitled  to  the  said 
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Lady  Henrietta  Ann  Leslie's  sliare  of  the  said  sum  of  L.  10,000  30  June  issa 
sterling,  as  also  to  her  share  and  interest  under  the  foresaid  settle-     Wv^ 
ment  of  her  said  father :'  Finds,  that  the  action  is  directed  against  |^iand?tJry  v. 
the  executors  and  trustees  of  George  Leslie,  against  the  Earl  of  £uri  of  Rothes 
Rothes,  his  eldest  son,  and  against  his  other  surviving  younger  *****  JJ^ 
children :  Finds,  that  the  summons  concludes  against  the  defender,  l^rd  Ordu 
the  Earl  of  Rothes,  for  Lady  Henrietta's  share  of  the  heritable  "^"Jior!"^'" 
bond  for  L.  10,000  sterling ;  and,  secondly,  against  the  other  de- 
fenders, the  trustees  of  George  Leslie  and  his  surviving  youngest 
children,  for  Lady  Henrietta's  share  of  the  whole  property  car- 
ried by  the  said  George  Leslie's  settlements  above  mentioned: 
Finds,  that  by  the  terms  of  the  marriage*contract  between  the 
pursuer  and  Lady  Henrietta  Ann  Leslie,  the  property  and  effects 
falling  under  the  destination  to  her  heirs  and  assignees,  failing 
children  of  the  marriage,  became  at  her  death,  without  leaving  any 
settlement,  subject  to  the  ordinary  rules  of  intestate  succession : 
Finds,  that  agreeably  to  those  rules,  her  personal  succession  must 
be  regulated  by  the  law  of  England,  where  she  was  domiciled  at 
the  time  of  her  death ;  and  in  respect  of  the  admission,  that  the 
pursuer  is  by  the  law  of  England  her  representative  in  mobilibus, 
finds,  that  he  is  entitled  to  Henrietta  Ann  Leslie's  share  of  the 
moveable  property  of  her  father,  George  Leslie :  To  that  extent 
repels  the  defences,  and  sustains  the  declaratory  conclusions  of        « 
the  action,  and  appoints  the  defenders  to  give  in  a  state  of  their 
intromissions  with  the  said  George  Leslie's  moveable  means  ai\,d 
estate :  Quoad  ultra,  and  in  regard  to  Lady  Henrietta's  alleged 
share  of  the  heritable  bond  for  L.  10,000  sterling,  claimed  from 
the  defender,  the  Earl  of  Rothes,  as  well  as  her  share  of  the  heri- 
table bonds  for  L.4000  and  L.5000  sterling,  now  vested  in  the 
defenders  by  the  settlements  of  George  Leslie,  finds,  that  these 
being  secured  over  landed  estates  in  Scotland,  most  descend  ac«» 
cording  to  the  law  of  Scotland,  and  did  not,  in  virtue  of  the  desti- 
nation  to  Lady  Henrietta's  heirs  and  assignees  in  the  marriage^^ 
contract,  devolve  upon  the  pursuer,  who  is  not  Lady  Henrietta's 
heir  in  heritage  according  to  the  law  of  Scotland ;  and  therefore 
assoilzies  the  defender  from  the  whole  conclusions  of  the  action 
in  regard  to  the  said  bonds  of  L.  10,000  sterling,  L.5000  sterling, 
and  L.4000  sterling :  Finds  no  expenses  due  to  either  party,  and 
decerns.' 

The  pursuer  reclaimed^  when  the  Court  ordered  cases,  in  which  Pursuer*8 
it  was  argued  for  the  pursuer— (1.)  In  regard  to  the  L.10,000.     It  Argument. 
was  not  a  ca^e  of  intestacy*    The  marriage-contract  plainly  operates 
as  a  mortis  causa  conveyance.     The  purposes  of  the  trust  created  by 
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so  June  1836.  that  contract  necessarily  imply  that  the  trustees  were  to  call  ap  the 
whole  of  the  debts  assigned  to  them.  They  are  not  instructed  to 
Mandatvy  v.  ^'^^^^^9  I>ut  to  pay.  The  interest  of  the  children,  had  they  e^Listed, 
Earl  of  Rothes  would  plainly  have  been  moveable^  and  so  must  that  of  those  who 

"" ^^     will  now  take  as  conditional  institutes.     (2.)  In  regard  to  the  other 

Pursuer's  two  bonds  for  L.5000  and  L.4000.  The  Englbh  and  Scotch  pro- 
perty were  conveyed  by  separate  deeds*  l*he  English  property  was 
first  conveyed  by  a  previous  will,  and  then  the  Scotch,  by  a  subse- 
quent deed.  The  English  property  was  directed  to  be  ultimately 
invested  in  the  funds  for  certain  purposes;  and  the  Scotch  property 
was  to  be  applied  to  the  purposes  of  the  English  will.  No  step  could 
be  taken  towards  executing  the  trust  till  the  whole  property  was 
80  vested.  The  right  of  the  parties  taking  under  this  trust  is  not 
constituted,  or  even  mentioned,  until  after  it  is  directed  and  supposed 
that  the  stock  has  been  bought ;  and  the  stock  is  the  only  subject  in 
which  they  take  any  interest 

In  all  cases  of  this  kind,  in  considering  the  nature  of  the  interest 
taken  by  beneficiaries  under  a  trust,  it  must  be  supposed  that  the 
trustees  have  done  that  which  the  truster  directed  them  to  do. 
Now,  it  is  too  plain  to  require  any  argument,  that  if  the  trust- 
estate  had  been  all  converted  into  money,  and  the  residue  then 
vested  in  L.3  per  cent,  consolidated  stock,  the  interest  of  the  resi- 
duary legatees  in  that  stock  must  have  been  of  a  moveable  nature. 
It  is  true,  that  the  two  heritable  bonds  in  question  were  not  carried 
by  the  English  will ;  and  that  the  uses  and  purposes  declared  in 
that -will  had  not  originally  any  reference  or  applicadon  to  them. 
But  the  operation  of  the  subsequent  Scotch  settlement  was  precisely 
the  same  as  if  this  had  been  the  case ;  for  the  Scotch  settlement  con- 
yeys  these  bonds  to  the  trustees  under  the  English  will,  for  the  uses 
and  purposes  of  that  will.  There  is  no  want  of  connection  between 
these  two  instruments^  such  as  was  felt  in  the  House  of  Lords  to 
constitute  the  great  difficulty)  in  the  analogous  case  of  Cameron  9. 
Mackie  and  others,  relative  to  Mr  Dick's  bequest  in  favour  of  the 
schoolmasters  of  three  counties  in  Scotland.  In  that  case,  the 
Scotch  deed  conveying  the  Scotch  heritage  was  executed  previous 
to  the  date  of  the  English  will,  in  which  the  purposes  of  the  trust 
were  declared.  Of  course  the  Scotch  deed  could  only  refer  gene- 
rally, and  by  anticipation,  to  the  purposes  contained  in  any  English 
will  that  the  testator  might  afterwards  execute.  On  the  other  hand, 
the  English  will  made  no  reference  whatever  to  the  previous  Scotch 
deed,  or  to  the  Scotch  heritable  property.  The  great  doubt,  there- 
fore, was,  whether  the  English  will  could  be  considered  as  the  in« 
strument  referred  to  by  the  Scotch  deed,  as  declaratory  of  the  uses 
and  purposes  for  which  the  Scotch  heritage  was  conveyed   Whea 
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this  difBcnlty  was  obviated,  no  doubt  was  entertained  that  the  Scotch  dO  June  1836. 
heritage  must  just  be  massed  with  the  English  property  into  one    ^^^V^^ 
common  fund,  to  the  whole  of  which  equally  the  uses  and  purposes  f^^^j^^^  ,^, 
declared  in  one  of  the  instroments  was  applicable.  Earl  of  Rothes 

In  the  present  case  no  such  diflScuIty  occurs.  The  Scotch  deed  *°^  Q^^^ 
being  subsequent  in  date,  refers  very  particularly  to  the  English  Punuer's 
will,  and  ratifies  and  confirms  it  And  it  is  to  be  remarked,  that 
the  last  part  of  the  testator's  settlements,  viz.  the  codicil  of  1826, 
which  is  added  to  the  Scotch  deed  of  settlement,  sets  out  by  men- 
tioning the  English  will  also,  in  the  following  terms  :  ^  This  is  a 
*  codicil  to  my  will  in  the  English  form,  bearing  date  the  9th  June 
<  1817,  and  to  my  deed  of  settlement,  bearing  date  the  5th  June 
«  1820.* 

The  defenders  argued^  generally,  that  as  the  subjects  in  question  Defenders* 
were  heritably  secured  in  Scotland  at  the  death  of  the  pursuer's  ^^ 
wife,  it  was  plain  that,  under  the  term  heirs,  as  there  were  no  assig- 
nees, the  only  party  who  could  acquire  the  beneficial  interest  was 
the  heir-at-law  by  the  law  of  Scotland.  He  founded  on  CoAtts 
V.  Dune,  80th  Nov.  1791,  Diet.  4624;  Burrell  v.  Burrell,  4th 
Dec.  1825,  and  Cathcartt;.  Cathcart,  26th  May  1830,  S.  ^  D. 

At  advising. 

Lord  Balgray. — I  acknowledge  I  was  struck  by  the  terms  of  the  Opinion  of 
contract  of  marriage.  In  it  there  is  a  conveyance  of  bonds,  heritable  ^^"'** 
sua  nature,  to  trustees,  to  be  held  in  liferent  for  the  spouses  jointly, 
and  fiuling  their  children,  in  fee,  for  the  heirs  and  assignees  of  the 
lady.  The  question  is,  there  being  none  of  the  latter,  who  is  the 
faeir ;  and  as  the  subject  is  heritable,  it  falls  to  the  heir  in  heritage 
by  the  law  of  Scotland. 

Lord  Presideni.'^^I  am  of  the  same  opinion.  If  there  had  been 
an  assignation,  the  case  would  have  been  different ;  but  I  do  not 
consider  the  implied  assignation  in  the  marriage- contract  sufficient; 

LorcU  Gillies  and  Mackenzie  concurred,  and  the  Court  adhered,  Judgment. 
finding  no  expenses  due. 

|x>rcl  Ordiotfyy  IMkrtoih      Act.  Z>mii  ofFae,  ^  Hope  J  and  J5C  J.  Bobertmn.     All; 
Ruiherjkrd,  TaU.  Jas.  Hopejimior,  W.  fl.  and  Taii  jr  Yrnag,  W.  S. 

Agents.         5.  Clerk. 
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SECOND  DIVISION, 
No.  CLXXIX.  30/ft  Jane  1836. 

t 

JOHN  GRAY  AND  Others,  Coopers  in  Aberdeen, 

against 
WALTER  SMITH  and  Others,  Wrights  in  Aberdeen. 

Corporation.  —  (Election  op  Office-Bearers,)  —  Consue- 
tude.— Prescription. — Circumstances  in  which  it  was  found, 
that  long-continued  usage  in  terms  of  an  ancient  law^  alleged  to  have 
been  unanimously  enacted  by  a  corporation,  in  presence  of  certain 
members  of  the  Toum-  Council^  was  sufficient  to  establish  a  rule  of 
election^  by  which  the  corporation  was  obliged,  in  all  time  coming, 
to  elect  their  office-bearers,  in  equal  numbers,  from  the  two  trades 
which  composed  the  corporation ;  the  original  seal  of  cause  oonh 
iaining  no  regulations  nor  directions  as  to  the  election  of  office* 
bearers* 

NarraiiTe.  The  coopers,  wrigbts  and  masons  of  Aberdeen  were  united  as  one 
corporation,  by  seal  of  cause,  dated  5th  August  1527.  From  the 
terms  of  the  seal  of  cause  it  appeared  that,  at  its  date,  there  were 
three  deacons  of  the  three  trades,  and  that  the  privileges  were 
granted  to  them  and  ^  to  their  successors,  deacons  of  the  said  crafts, 

<  for  ever,  and  all  manner  of  time  to  come ;'  but  it  contained  no* 
thing  further  relative  to  the  election  of  office*  bearers. 

The  earlier  records  of  the  corporation  had  been  lost  or  destroyed; 
but  it  appeared  that,  at  a  very  early  period,  the  masons  had  ceased 
to  be  Ebembers  of  the  united  craft  After  their  secession  the  two 
other  bodies  continued  to  act  under  the  seal  of  cause,  as  the  corpo- 
xation  of  wrights  and  coopers  of  Aberdeen. 

The  oldest  minute-book  in  existence  reached  no  fitrther  hsA 
than  the^year  1682,  at  which  time  it  appeared  that  the  corporatioD 
had  ceased  to  have  separate  deacons,  and  was  ruled  by  one  deacoo 
and  six  masters.  This  book  contained  at  the  commencement  a 
table  of  laws,  purporting  to  be  *  Acts  and  Statutes  made  be  the  Dea- 

<  cons,  Maisters  and  Members  of  the  Wright  and  Cooper  Trade  in 
^  Aberdeen,  recorded  in  their  former  court-books,  and  now  revised, 

<  homologat  and  approven,  the  day  of  January  1694.'  The 
first  page  only  of  this  table  bore  the  signature  of  the  clerk  of  the 
corporation,  and  one  of  the  subsequent  pages  contmned  the  follow- 
ing enactment  ^  <  Item,  In  presence  of  George  Leslie  and  Alexan- 
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'  der  Gordone,  Baylyes,  it  is  statute  and  ordeant  eunanimbsly  be  30  Jane  1830. 

<  the  faaill  traid,  for  holding  and  keeping  peace  and  concord  amongst    ^^^v*^ 

<  them  as  formerly,  and  also  according  to  antient  practiquC)  that  ot^m'v. 

*  ane  wright  be  still  deacone  to  the  traid  for  ane  year,  and  ane  Smith  and 

*  cooper  for  ane  other  year,  and  so  to  continue,  vicissim,  tyme       *'"' 

^  about    And  upone  the  day  of  election  only  the  thrie  maisters  of  NarmUve. 

<  that  traid  who  falb  to  be  deacone  to  go  downe  stairs,  and  not  the 

<  haill  six  masters ;  and  this  to  be  observed  in  all  tyme  coming/ 

This  minute-book  also  contained  a  list  of  the  deacons  from  the 
year  1616  downwards;  from  which  it  appeared,  that  between  the 
years  1618  and  1655,  this  alternation  had  not  been  regularly  adhered 
to,  but  that,  subsequently  to  the  latter  date,  the  rule  of  alternate 
electbn  bad  been  invariably  followed*  It  was  admitted  JthaX  this 
rule  Had  not  been  again  departed  from  down  to  the  year  1833.  It 
was  also  admitted,  that,  so  far  back  as  the  records  went,  the  six 
masters  had  invariably  been  chosen  in  equal  numbers  from  the  two 
trades. 

In  all  other  respects  the  corporation  bad  continued  to  act  as  one 
body.  The  whole  trade  voted  in  the  election  of  office-bearers  from 
both  branches,  and  the  whole  of  the  corporation  funds  were  held  in 
common.  The  coopers  had  all  along  been  the  less  numerous  body ; 
and  in  1833  it  was  alleged  that  they  did  not  amount  to  more  than 
one-sixth  of  the  members  of  the  corporation. 

At  a  meeting  of  the  corporation,  on  the  22d  October  1833|  it 
was  moved,  that  in  future  elections  there  should,  as  formerly,  be 
an  equal  number  of  wrights  and  coopers  to  hold  the  office  of  deacon 
and  masters  alternately,  and  it  was  countermoved  that  no  such  ro« 
tation  should  take  place ;  and  both  motions  embraced  an  open,  free 
election  of  office-bearers.  The  counter  motion  was  carried  by  the 
deacon's  casting  vote.  At  subsequent  meetings,  upon  the  25th 
October  and  1st  November  1833,  the  resolutions  of  the  previous 
meeting  were  again  brought  before  the  corporation,  and  adhered  to 
by  large  majorities ;  and  an  election  of  office-bearer^  took  place, 
on  the  6th  November  1833,  in  terms  of  these  resolutions.  In  these 
circumstances  the  pursuers  raised  an  action  of  declarator  and  reduc- 
tion, concluding  that  it  should  be  found  and  declared,  that  the 
wright  trade  and  cooper  trade  are  entitled  to  stand  upon  a  footing 
of  perfect  equality ;  and  that,  accordingly,  the  deacon  should  be 
elected  the  one  year  from  among  the  wrights,  and  the  next  year 
from  among  the  coopers,  and  so  on  alternately ;  and  that  the  mas* 
ters  should  be  elected,  in  equal  numbers,  fropn  the  two  trades;  and 
also  concluding,  that  the  resolutions  of  the  corporation  at  the  above- 
mentbned  meetings,  and  the  election  which  had  taken  place  under 
Ihemi  should  be  reduced  and  set  aside  as  illegal,  and  contrary  to 
the  constitution  and  practice  of  the  corporation. 
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SO  Jane  1836.  In  defence  it  was  pleaded,  that  in  the  absence  of  any  original 
charter  or  seal  of  cause  giving  a  specific  constitntion  to  the  corpora- 
tion,  and  having  regard  to  the  repeated  acts  of  the  corporation,  modi- 
fying their  constitution  and  regulating  the  mode  of  electicm  from  time 
to  time,  the  corporation  was  entitled  within  itself,  and  by  the  rote 
of  a  majority  of  its  members  regularly  convened  in  a  corporate 
meeting,  to  alter  and  remodel  the  rules  for  the  election  of  the  cor- 
porate oflSce-bearers,  and  that  this  power  was  validly  exerdsed  in 
the  instances  complained  of. 


Lord  Ordi- 
nary's Intfr- 
locator. 


Note. 


The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
note:  <  The  Lord  Ordinary  having  considered  the  process,  and 
heard  parties,  sustains  the  defences,  assoilzies  the  defenders,  and 
decerns «  Finds  no  expenses  due.' 

iVbfe.— <  There  is  no  authentic  written  constitution  of  the  oor« 
poration,  by  mere  reference  to  which  this  question  can  be  settled. 
What  is  termed  the  Seal  of  Cause  of  1527,  refers  to  the  corpora* 
tion  in  its  pre-existing  condition,  and  not  to  its  actual  state  then 
or  now,  and,  at  any  rate,  does  not  touch  the  cale  which  has  arisen ; 
and  the  writing,  called  the  Act  of  Corporation  of  1694^  cannot,  ia 
the  circumstances,  be  taken  as  such.  In  this  situation,  the  case 
must  depend  on  the  general  principles  of  snch  societies. 

<  The  wrights  and  coopers,  so  fiir  as  is  known,  never  formed  se- 
parate corporations,  so  that  they  did  not  unite  on  the  principle  of 
each  retaining  distinct  and  independent  privileges.  It  has  always 
been  one  corporation,  though  formed  of  men  practising  certain 
different  trades.  It  anciently  admitted  masons,  who  however 
have  dropped  out,  and  now  consists  of  coopers  and  wrights  alone. 
Being  thus  composed  of  only  two  classes  of  tradesmen,  it  was  na- 
tural that  they  should  choose  their  officer-bearers  from  both  equal- 
ly, whether  by  rotation  <Hr  otherwise.  Accordingly  this  has  been 
the  general,  though  not  absolutely  the  invariable  practice  for  a 
long  period.  It  is  needless  to  examine  the  exceptions  critically ; 
for  the  general  fact  is  indisputable,  that  the  election  of  a  cooper 
and  of  a  wright  alternately  has  for  a  long  while  been  the  pre-* 
vailing  usage,  and  that  it  has  been  the  uniform  course  of  proceed- 
ing for  at  least  forty  years  prior  to  the  instttntion  of  this  action. 

<  This  fact  is  the  bi^s  of  the  pursuers'  case.  They  infer  from 
it  that  tiie  practice  must  now  form  the  rule ;  and  that  whatever 
may  be  the  disproportion  of  numbers,  there  must  be  an  equality 
in  the  office-holders.  But  the  Lord  Ordinary  thinks  this  does 
not  follow. 

*  Isf,  The  inherent  right  of  all  corporaticms  to  elect  any  member 
<an  office-bearer  cannot  be  restricted  to  a  particular  rotation  of 
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persons,  merely  because  it  has  been  foond  convenient  to  follow  90  Joue  1836. 
such  a  coarse  in  time  past     Such  schemes  for  avoiding  jealousy    ^^^V^^ 
and  discussion  are  extremely  common  in  many  societies,  but  mere  o^env. 
usage  will  not  make  them  obligatory.     A  practice  plainly  imply-  Smitb  and 
ing  ike  adoption  of  a  rule^  and  which  rule  is  liable  to  be  challenged,       ^"' 
may  often  have  this  effect;  because,  if  not  objected  to,  it  may      Note. 
justly  be  held  to  be  meant  to  be  acquiesced  in.     But  where,  as 
here,  the  usage  could  not  have  been  legally  prevented,  and  may 
be  explained  by  resolving  it  into  the  mere  periodical  pleasure  of 
the  body,  it  caAnot  establish  a  permanent  restriction  of  the  gene- 
ral powers  of  the  society. 

*  2i/,  This  rotation,  and  the  occasional  deviations  from  it^  have 
always  been  introduced,  or,  at  least,  sanctioned  by  the  act  of  the 
corporation  itself,  flowing  from  the  consent  of  both  its  oomponent 
parts,  on  the  principle  that  it  had  power  to  regulate  such  matters. 
Accordingly,  important  changes  have  been  made  by  this  social 
authority,  in  so  much,  that  the  pursuers,  as  their  summons  shews, 
were,  on  this  very  occasion,  fiivourable  to  the  abolition  of  leets; 
though  these  had  bi^n  immemorially  used. 

<  The  role  contended  for  by  them  might  have  some  foundation 
in  justice,  if  they  had  had  any  original  and  separate  corporate 
powers,  or  paid  different  fees,  or  had  any  peculiar  privileges* 
But  they  are  in  til  respects  the  same  as  the  other  members^  ex- 
cept that  the  trades  which  they  profess  to  practise  when  they  enter 
are  different  Yet  their  pled  implies,  that  though  they  may  be  a 
mere  fragment  of  the  whole,  (as  at  present  they  are,)  they  are 
still  not  only  entitled  to  obtain,  but  to  demand  election  to  one- 
half  of  the  diief  corporate  offices.  A  principle  leading  to  such  a 
result  cannot  be  adopted  easily,  and  the  Lord  Ordinary  sees  no- 
thing to  make  its  adoption  in  this  case  necessary. 

^  But  he  gives  no  expenses,  because,  after  such  an  usage,  it  was 
proper  for  the  whole  corporation  that  the  necessity  of  continuing 
it  should  be  tried.' 

The  pursuers  reclaimed^  and  the  Court  ordered  cases. 

Pleaded  for  the  pursuers — Is^,  The  seal  of  cause,  granted  on  the  Pursuers* 
5th  August  1527,  authorised  the  election  of  separate  office-bearers  ^■'sumenu 
for  the  different  incorporated  trades,  and  thus  provided  for  their 
equal  and  independent  government    The  substitution  of  one  dea« 
con  in  place  of  two,  to  be  chosen  alternately  from  each  of  the  united     ' 
trades,  was  consistent  with  the  principle  of  this  provision,  and  was 
obviously  adopted  solely  for  the  purpose  of  facilitating  its  operation. 
2<f,  The  old  statute,  originally  enacted  in  presence  of  certain  mem- 
bers of  the  town-council,  and  ratified  and  homologated  in  1694, 
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30  June  1836.  was  equally  authoritatiTe  with  tbe  seal  of  cause,  and  established 
the  rule  in  plain  terms.  The  evidence  of  the  authenticity  of  this 
old  law  was  complete,  and,  at  all  events,  unimpeachable  in  a  ques- 
tion with  the  members  of  the  corporation  themselves;  Hope  «. 
Magistrates  of  Selkirk,  Mvrratfs  Beports^  iv.  390.  Sdj  The  ad- 
mitted usage  was  of  itself  conclusive  of  the  question.  Prescriptioii 
alone  has  been  held  sufficient  to  establish  a  corporation,  and  to  en- 
title them  to  exercise  exclusive  privileges;  Wrights  of  Gbsgor 
v.  Cross,  8th  March  1765,  M.  1961,  note  at  the  end  of  report; 
Tailors  of  Perth  v.  Lyon,  10th  Dec.  1756;  Skirving,  19th  Jan. 
1803,  M.  10,129.  A  fortiori,  prescription  was  sufficient  to  estabM 
the  internal  constitution  of  a  corporation.  It  is  a  maxim  in  cor- 
poration law,  that  usage  is  equally  binding  and  necessary  to  be 
followed  with  an  express  ,rule  of  the  set ;  WifflU  on  Election  LaWf 
iv.  1.833;  Bell  on  Elections,  474;  Conndl  on  EleetumSy  348.  It 
nas  even  been  solemnly  decided,  that  forty  years'  usage  was  suffi- 
cient to  establish,  as  the  only  rule  of  election,  a  practice  at  variance 
with  the  express  terms  of  the  set  of  the  corporation ;  Gardner  v. 
Magistrates  of  Kilrenny,  9th  March  1826,  Shaw^  v.  539 ;  remitted 
by  House  of  Lords,  23d  March  1827,  WiUon  8f  S/um^  ii.  531. 
Ultimate  decision  5th  March  1828,  SkatOy  vi*  693.  Multo  majos 
is  it  sufficient  to  establish  a  rule  consistent  with  tiie  spirit,  and 
not  at  variance  with  the  letter  of  the  original  set. 


Defenders' 
Argument. 


Pleaded  for  the  defenders  —  Ist^  There  is  no  evidence  that 
the  act  of  council,  5th  August  1537,  was  the  original  seal  of  cause 
of  the  corporation.  On  the  contrary,  it  appears  from  its  tennfl 
that  the  corporation  had  previously  existed.  At  all  events,  it  con- 
tains  no  regulations  whatever  relative  to  the  election  of  office^ 
bearers.  2(/,  Tbe  alleged  old  statute  of  the  corporation  is  not 
authenticated  in  the  usual  manner ;  at  all  events,  it  cannot  prove 
the  consent  of  the  members  of  council  without  their  signature,  and 
must  at  best  be  viewed  as  a  bye-law  of  the  corporation.  Sd^  Tbe 
corporation,  by  its  constitution,  possessed  an  inherent  power  of  self- 
regulation,  which  had  been  at  viurious  times  exercised,  to  the  effect 
of  altering  their  rules  of  election.  4/A,  The  usage  was  not  of  such 
a  nature,  and  did  not  exist  under  such  circumstances,  as  to  create 
an  imperative  rule,  which  could  not  be  altered  at  the  pleasure  of 
the  corporation.  5^A,  The  pursuers  themselves,  by  supporting  tbe 
counter  motion  at  the  meeting  22d  October  1833,  which  tended  so 
&r  to  alter  the  previous  practice,  acknowledge  the  inherent  power 
pf  the  corporation  to  alter  its  rules  of  election  at  pleasure,  and  vers 
bound  by  their  own  admission. 
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Atadyhing,  30  June  189a 

The  Lard  JuiHce^Clerk  said — I  think  that  there  are  strong    ^'^^^([T^ 
groands  for  reversing  the  judgment  of  the  Lord  Ordinary  in  this  others  v. 
ca3e.     I  cannot  refuse  credit  to  the  ancient  record.   I  cannot  think  Smith  and 

of  treating  the  ancient  statute  of  the  incorporation  as  the  defenders      L 

do,  as  unworthy  of  consideration.     It  is  a  very  ancient  document.  Opinkm  of 
It  appears  to  have  originally  passed  in  1686,  and  at  all  events  has 
ezbted,  and  has  been  in  operation  since  1694.     It  is  clear  that  there 
had  been  a  more  ancient  record,  from  which  the  one  in  1694  was 
copied,  which  contained  the  original  authentication  of  this  law,  but 
which  has  now  been  lost     We  cannot  refuse  to  give  effect  to  a  law 
authenticated  as  this  one  is.     If  we  shut  our  eyes  to  it,  what  must 
we  do  with  the  records  of  our  public  institutions,  in  many  of  whicli 
the  originals  are  lost  and  copies  only  preserved  ?  It  is  quite  clear, 
that  by  refusing  to  give  effect  to  this  lawi  we  would  open  a  door  to 
most  extraordinary  changes  tliroughout  the  country.    Then,  looking 
to  the  original  constitution  of  the  corporation,  I  cannot  doubt  that  it 
was  established  upon  a  footing  of  perfect  equality.    The  seal  of 
cause  1527  must  be  looked  upon  as  the  original  constitution.     It 
establishes  an  equality ;  and  then  the  authentic  statute  of  1694  de- 
clares the  ancient  practice.     It  is  of  no  consequence  what  propor- 
tion the  trades  bear  to  each  other  in  number.     The  rule  may  be 
productive  of  inconvenience ;  but  we  are  not  on  that  account  to  alter 
the  constitution  of  the  corporation,  as  proved  by  its  records.   Then 
we  have  the  admitted  practice  of  the  corporation  for  a  period  of 
much  more  than  forty  years.     This  is  of  itself  sufficient  to  decide 
the  question.   Lord  Chancellor  Eldon's  exposition  of  the  law  in  the 
Kilrenny  case  was  most  sound.     The  ground  of  the  remit  was,  in 
his  opinion,  that  the  usage  established  the  rule ;  and  the  Court  went 
upon  his  opinion  in  deciding  the  case.    Suppose  that,  in  interpret- 
ing the  old  burgh  law,  a  duty  from  which  we  are  now  most  happily 
relieved,  such  a  question  as  this  had  come  before  us.   Suppose  that 
the  deacon  of  this  corporation  had  had  a  constitutional  voice  in  the 
town*council,  and  that,  owing  to  some  difference  in  political  senti* 
ments,  the  corporation  had  proceeded,  in  defiance  of  the  admitted 
practice,  and  in  the  face  of  the  old  law,  to  depart  from  the  system 
of  alternation,  and  to  return  a  deacon  whose  politics  pleased  the 
more  numerous  body,  could  we  have  doubted  that  it  was  our  duty 
to  set  aside  the  election  as  an  innovation  and  an  abuse  ?    And  al- 
though these  corporations  have  now  taken  a  different  turn,  must  we 
not  decide  such  questions  as  this  now,  as  we  would  have  decided 
them  then  ?   We  are  bound  to  consider  whether  we  are  entitled 
to  overturn  the  constitution  of  this  body  before  we  allow  the  privi- 
lege of  election  in  every  case  to  a  class  which,  by  the  usage  of  the 
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SO  Jone  1836.  corporation,  had  only  an  alternate  right  to  have  the  deacon  elected 
from  among  them. 

I  cannot  discover  any  thing  in  the  nature  of  the  practice  to  take 
it  out  of  the  common  rule.  It  was  not  more  referable  to  the  pe- 
riodical pleasure  of  the  body  than  any  other  practice  woald  haTe 
been.    I  cannot  agree  with  the  Lord  Ordinary^s  views. 

Lord  Meadotvbank  concurred. 

Lord  Glenlee, — I  have  no  doubt  upon  the  question.  There  is 
suflElcient  reason  to  hold  that  the  old  law  had  been  sanctioned  by 
the  magistrates.  But  whether  the  corporation  had  a  right  or  not 
to  alter  the  rule,  they  bad  not  proceeded  sufficiently  formally  to  do 
so.  They  appear  to  have  acted  with  excessive  precipitation.  No 
notice  was  given  of  their  intention.  The.  question  was  taken  op 
at  an  ordinary  meetingi  and  at  once  put  to  the  vote.  Even  if  there 
had  been  no  regular  law  appointing  this  rule  of  election,  they  were 
not  entitled  so  suddenly  to  alter  it  Strong  grounds  must  always 
be  sliewn,  and  full  time  for  deliberation  given,  before  making  a  new 
law  which  touches  the  constitution  of  a  body  such  as  this.  We 
have  held  so  in  former  cases.  I  remember  particularly  that  we  did 
so  in  reference  to  one  of  the  Canongate  corporations.  Upon  t»- 
rious  grounds,  therefore,  I  agree  that  the  Lord  Ordinary^s  inter- 
locutor should  be  altered. 

Lord  Medwyn^ — I  agree  with  your  Lordships  in  holding  that 
the  Lord  Ordinary's  interlocutor  ought  to  be  altered.  It  appears  to 
me  of  little  consequence,  whether  there  were  independent  corpora^ 
tions  of  Wrights  and  coopers  previous  to  1527.  I  think  it  likely 
that  they  did  previously  form  each  a  craft  or  company  of  artisans^ 
headed  by  a  deacon,  with  such  powers  as  were  conferred  by  the  act 
1424,  c.  39,  <  till  govern  and  assay  all  warks  that  beis  made  before 

<  the  craftesmen  of  his  craft,  sua  that  the  kingis'  lieges  be  nocht  de* 

<  fraudit  and  scaythit  in  time  to  cum,  as  thai  have  bene  in  tyme  by* 

<  gane,  through  untrew  men  of  craftes.'  I  have  always  considered 
that  this  act  did  not  apply  to  corporations  as  they  now  exist  merely, 
for  I  can  scarcely  conceive  any  proper  corporation  without  a  deaeon 
or  head,  but  just  to  the  private  associations  of  particular  trades,  which 
were  common  at  that  time,  such  as  the  Confrairies  in  France,  and 
the  associations  in  Flanders  and  the  towns  of  Germany,  when  the 
inferior  citizens  or  artisans  formed  themselves  into  companies^  ao** 
cording  to  their  oeoopations,  and  were  regarded  with  great  jealousy 
by  the  higher  class  of  burgesses,  who  formed  a  body  similar  to  the 
merchant  guild  in  our  burghs*  And  this  accounts  for  what  other* 
wise  I  could  not  well  understand;  namely,  the  prohibition  of  the 
election  of  deacons,  as  dangerous  to  tlie  public  safety,  by  the  sub* 
sequent  act,  1426,  c.  86.     This  prohibition,  it  appears  from  a  sub* 
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sequent  statute,  1491,  c.  4d»  proved  inoperative,  as  was  then  too  90  Jane  1836. 
commonly  the  case  with  many  enactments.     It  is  not  clear,  there-    ^••^v^^ 
fore,   that  the  wrights  and  coopers  formed  different  corporations  othen". 
previous  to  1527,  but  merely,  that  they  existed  as  fraternities,  each  Smith  and 
with  its  deacon  or  head.  ^''' 

But  the  seal  of  cause  1527  was  sufficient  to  constitute  them  a  Opinion  of 
corporation  of  wrights  and  coopers  within  the  great  corporation  of  ^^^' 
the  burgh.  It  is  addressed  to  the  deacons  and  their  successors, 
deacons  of  the  said  crafts  for  ever ;  and  gives  them  full  powers  to 
receive  brethren,  and  to  punish  and  fine  for  all  trespasses  and  faults, 
except  for  blood  and  debts.  It  thus  bestowed  upon  them  the  chief 
features  of  a  corporation. 

It  would  appear  that  they  persevered  in  the  system  of  having 
separate  deacons,*  at  least  till  1565.  But  this  system  was  probably 
found  to  be  inconvenient,  ajid  they  therefore  thought  it  more  judi- 
cious to  have  a  single  deacon  alternately  elected  from  the  two  bo- 
dies. Probably,  in  these  days,  the  relative  numbers  of  the  two 
trades  were  not  do  tlnequiil  as  now,  for  there  was  then  a  great  ex- 
port »trade  of  salmon  at  Aberdeen,  as  may  be  seen  from  the  old  acts 
<  anent  salmon  barrels.'  Since  then,  the  system  of  alternation  has 
been  regularly  followed.  I  think  the  old  enactment  of  the  corpo- 
ration, referred  to  by  the  pursuers,  is  sufficiently  authenticated.  The 
table  of  laws  copied  at  the  beginning  of  the  Minute-book  must  be 
held  just  the  pandects  taken  from  a  previous  book.  Then,  the 
usage  is  unifbrm  for  much  longer  than  the  period  of  prescription, 
and  is  decisive  of  the  question.  A  rotation  might  be  followed  for 
the  purposes  of  mere  temporary  convenience,  without  necessarily 
implying  the  adoption  of  a  rule;  but  when  it  is  founded  in  reason, 
sanctioned  by  a  law  of  the  corporation,  and  adhered  to  for  such  a 
length  of  time,  it  could  only  be  altered,  if  it  were  alterable  at  all, 
on  the  most  pregnant  grounds,  and  in  the  most  formal  manner.  I 
agree,  therefore,  with  Lord  Glenlee,  that  even  if  the  corporation 
had  possessed  the  power  of  alteration,  they  did  not,  in  the  present 
instance,  exercise  it  properly. 

The  Court  recalled  the  interlocutor,  and  found  the  pursuers  en-  Judgment, 
titled  to  expenses. 

Lord  Ordinary,  ConHbunu  Act.  SoL-Gtn,  (Cunmghame^)  and  Outram.  AlL 

Dean  of  Foe  {Hope^)  Ivory ^  G.  Moir,  Grtig  %  Morton,  W.S.  and  Scott  jp 

Balderstons,  W.S.  Agents.         T.  Clerk. 

R. 
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SECOND  DIVISION. 
No.  CLXXX.  30^A  June  1886. 

ANDREW  MCLEOD 

against 

GEORGE  TOSH  and  JOHN  TOSH. 

Novation. — Society. — An  acknowledgment  of  a  loan  of  a  sum  of 
money  having  been  granted  bg  a  company^  held^  according  to  cireum* 
stantial  evidence^  that  the  debt,  if  onginally  a  company  debt^  was, 
notwithstanding  said  acknowledgment^  converted  into  a  debt  by  one 
of  the  partners  as  an  individual,  and  recourse  lost  against  the  other 
partner* 

ft  . 

NarratiTc.  George  and  John  Tosh  carried  on  business  in  Glasgow  as  calen- 
derers,  under  the  firm  of  *  George  Tosh  and  Son/  which  was  dis* 
solved  in  August  1828,  when,  by  advertisement  in  the  newspapers, 
it  was  intimated  that  John  Tosh  was  to  <  pay  all  the  debts  due  by 
^  the  company,  and  authorised  to  receive  and  discharge  those  doe 

<  thereto.'  Andrew  M'Leod  at  this  time  held  the  following  obli« 
gation  under  the  company  firm  :  *  Glasgow,  9th  February  1826. — 

*  Borrowed  from  Mr  Andrew  M'Leod  L,40  sterling.'         (Signed) 

*  George  Tosh  and  Son/  This  acknowledgment  was  holo- 
graph of  John  Tosh.  After  the  date  of  the  dissolution,  John  Tosh 
carried  on  the  business  in  his  own  name,  till  he  was  sequestrated 
in  1830. 

On  llth  November  1828,  M'Leod  rendered  an  account  to  John 
Tosh,  holograph  of  himself,  in  which  the  above  sum  of  L.40  was 
entered  as  a  debt  due  by  John  individually,  along  with  other  sums 
lent  to  him  as  an  individual,  and  the  amount  of  a  private  account 
of  furnishings.  On  28th  October  1 829,  another  account,  holograph 
of  M^Leod,  was  presented  to  John,  in  similar  terms,  to  which  John 
added  the  following  acknowledgment :  ^  I  have  borrowed  from 
^  Andrew  M'Leod,  surgeon,  the  following  sums  of  money,  at  the 

<  several  dates,  for  which  I  have  granted  two  bills,  one  of  L.  00, 

*  payable  at  six  months,  and  the  other  of  L.  000,  payable  at  three 

<  months.'  In  neither  of  these  accounts  was  any  notice  taken  of 
the  loan  of  L.40  as  being  a  company  obligation,  but  in  both  it  was 
included  in  the  same  terms  as  the  other  private  debts  of  John,  and 
as  one  of  them.  Instead  of  granting  two  bills,  John  Tosh  gave  a 
promissory-note  at  two  months  for  L.172 ;  and  in  a  letter  to  M'Leodi 

~  accompanying  the  note,  he  repeated  the  acknowledgment  of  the 
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loan  of  the  several  sums  (including  that  of  L.40)  of  which  it  was  30  June  1836. 
composed,    l^artial  payments  were  made  by  John  to  the  amount  of    ^^^v^^ 
L.50,  which  left,  at  10th  April  1880,  a  balance  of  L,128:  0  :  11  j^""' 
due  on  the  note.     For  this  balance  M^Leod  made  a  claim  on  the     — - 
sequestrated  estate  of  John,  and  in  his  affidavit  expressly  swore,  ^^•™**^*' 

<  that  no  part  of  said  sum  is  paid  or  compensated,  nor  is  any  secu- 

<  rity  held  for  the  same,  or  any  part  thereof,  save  and  except  the 
^  promissory-note  above  mentioned.'  Two  dividends  were  paid  to 
M^Leod  on  his  claim. 

In  1833,  M*Leod  raised  an  action  against  both  George  and 
John  Tosh,  libelling  on  the  acknowledgment  under  the  company 
firm  for  the  sum  of  L.40,  and  concluding  for  payment  of  it  against 
both,  as  of  a  company  debt.  The  Sheriff  (Mr  Alison)  having  as- 
soilzied the  defenders,  M^Leod  advocated,  and  pleaded — 1.  The  Pursuer** 
obligation  libelled  on  having  been  granted  to  him  by  the  company  of  ^^ 
George  Tosh  and  Son,  socio  nomine,  is  obligatory  on  the  said  com- 
pany, and  on  the  respondent,  George  Tosh,  as  an  individual  partner 
thereof.  2.  The  including  of  the  said  company  debt  in  the  bill 
granted  to  the  advocator  by  John  Tosh  did  not  either  instruct 
that  the  said  debt  was  originally  a  private  debt  of  John,  nor 
did  it  amount  to  a  novation  of  the  said  debt  from  a  company  to  an 
individual  obligation;  in  respect,  (1.)  John  Tosh  was  one  of  the 
partners  of  the  company,  and  as  such  liable  in  solidum  ;  (2.)  John 
Tosh  was  constituted  the  mandatary  of  the  company  in  winding  up 
the  business ;  and  by  claiming  from  him,  the  advocator  followed  the 
very  course  in  which  claims  against  the  company  were,  by  the  re- 
spondent, George  Tosh,  directed  to  be  made :  (3.)  By  getting  a 
bill  from  John,  M*Leod  acquired  a  right  having  important  legal 
privileges,  both  probative  and  executive.  3.  The  affidavit  by 
M^Leod,  when  claiming  on  the  sequestrated  estate  of  John  Tosh, 
is  no  way  inconsistent  with  the  existence  of  the  advocator's  claim 
against  the  respondent  George  Tosh,  in  respect,  1.  That  the  24th 
section  of  the  Bankrupt  Act,  which  provides  for  the  valuing  and  de- 
ducting of  securities,  regulates  only  the  qualification  for  voting,  and 
does  not  affect  the  ranking  or  the  right  of  the  creditor  to  recover : 
2.  That  John  Tosh  was,  in  a  question  between  himself  and  (he  re- 
spondent George  Tosh,  the  principal  or  primary  obligant  under  the 
arrangement  entered  into  by  these  parties  at  the  dissolution  of  the 
copartnery,  and  the  said  clause  of  the  statute  excepts  the  case  where 
the  common  debtor  *  is  the  principal  or  primary  obligant,  and  liable 
*  to  relieve  the  others  :*  3.  That  a  creditor  is  entitled  to  rank  on 
the  estates  of  co-obligants,  and  is  only  bound,  by  the  50th  and  5dd 
sections  of  the  Bankrupt  Act,  to  specify  the  securides  which  he  may  ^_ 

hold  on  the  estate  of  the  bankrupt  or  ojther  obligants.    But  the  ad- 
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30  June  1836.  Yocator  held  no  suck  security ;  Young  v.  Baillie,  I4tb  Feb.  laSS, 
F.  C. ;  Buchanani  20th  June  1833. 


John  To8h*8 
Fleas. 


M'Leod  i;, 

Tobb.  ^  ,      .  ^ 

George  Tosh  pleaded— \.  There  are  tacts  and  circumstances 

PUwr  ^"^'^  ^^^^^  *°^  proved,  which  shew  that  the  alleged  loan  was  not  made 
to  or  for  behoof  of  the  company,  but  to  John  Tosh  individually ; 
and  M'Leod»  by  taking  a  document  bearing  the  signature  of  the 
company,  in  the  knowledge  of  this  fact,  was  participant  in,  and 
guilty  of  a  fraud.  2.  Supposing  that  there  was  evidence  of  the  ex- 
istence of  a  debt  against  the  company,  it  was  extinguished  nova- 
tione,  of  which  there  is  ample  evidence  in  the  circumstances.  3. 
In  any  view,  the  advocator  has,  by  bis  conduct  and  by  his  mora  in 
not  intimating  any  claim  against  the  respondent  till  after  the  bank* 
ruptcy  of  John  Tosh«  and  the  sequestration  of  his  estate,  lost  all 
claim  against  the  respondent. 

John  Tosh  pleaded— Thdit  as  the  advocator  held  a  bill  from  the 
respondent,  and  had  jclaimed  without  objection  on  the  respondents 
sequestrated  estate,  and  was  ranked  thereon,  and  received  payment 
of  dividends,  he  was  not  entitled  to  raise  the  present  action  against 
the  respondent. 

The  Lord  Ordinary  remitted  the  cause  to  the  Sheriff  simplidter, 
and  found  the  respondent  entitled  to  his  expenses,  adding  the  sub- 
joined note  :  ^  The  Lord  Ordinary  concurs  generally  in  the  views 
expressed  by  the  Sheriff,  though  he  does  not,  perhaps,  attach  so 
much  importance,  as  that  Judge  appears  to  have  done,  to  the  terms 
of  the  complainer's  oath  in  the  sequestration.  At  all  events,  the 
Lord  Ordinary  dqes  not  consider  that  oath  as  importing  a  renun- 
ciation or  abandonment  of  the  claim  on  the  respondent,  if  sudi 
claim  had  really  existed  of  its  date.  He  views  it  merely  as  an  in- 
gredient in  the  mass  of  circumstantial  evidence,  which  seems  to 
him  clearly  to  establish,  either  that  the  debt  in  question  was  from 
the  beginning  a  private  debt  of  John  Tosh,  and  was  consequently 
transferred  to  a  more  appropriate  document,  when  the  bill  of 
L.172  was  granted  for  the  whole  sum  of  his  private  debts,  or  be- 
ing originally  a  company  debt,  it  was  converted  novatione  into 
an  individual  debt  of  the  younger  partner.  But  even  in  this 
view,  that  oath  is  a  most  important  piece  of  evidence ;  and  taken 
along  with  all  that  was  done,  and  all  that  was  not  done  by  th? 
complainer  after  John  Tosh's  sequestration,  seems  really  to  relieve 
the  case  of  all  difficulty.  From  the  moment  of  that  event,  it  was 
evidently  hopeless  to  look  for  full  payment  from  that  person,  as 
the  party  appointed  to  pay  the  company  debts ;  and  if  this,  there- 
fore, had  been  regarded  by  the  complainer  as  truly  a  debt  of  that 
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Note. 


^  descriptioD,  it  is  almost  inconceivable  that  he  should  not  have  ap-  30  June  1836. 

*  plied  inUantly  to  the  solvent  partner.     In  every  one  of  the  cases     7*^^'^^''^ 

<  where  the  question  of  novation  has  been  raised,  this  was  the  course  ^^^ 

<  which  was  adopted;  and  its  not  being  followed  here  is  of  itself 

<  almost  conclusive  against  the  pleas  of  the  complainer.  John  Tosh 
'was  sequestrated  so  long  ago  as  1830;  and  not  only  does  the 
< complainer  claim  upon  his  individual  estate  on  the  bill  for  \s.\l% 

<  and  swear  that  he  holds  no  other  security  for  any  part  of  its  con« 
'  tentSi  but  he  makes  no  claim,  judicially  or  extrajudicially,  on  the 

<  respondent  till  three  years  thereafter^  when  he  brings  this  action  in 

*  June  1833.     This  alone  renders  all  the  cases  referred  to  by  the 

<  complainer  inapplicable ;  as  well  as  the  other  very  remarkable 

<  specialty,  that  not  only  is  this  alleged  company  debt  mixed  up  • 
^  and  massed  into  one  obligation  with  the  private  and  individual 

<  debts  of  the  party,  but  that,  previous  to  the  granting  of  that  ob- 

<  ligation,  the  complainer  had  himself  spontaneously  entered  it  as 
'  an  individual  debt  in  various  memoranda,  framed  by  himself,  and 
^  furnished  to  his  individual  debtor,  with  a  view  to  a  settlement  of 

<  their  transactions.  He  draws  out  in  his  own  hand,  and  transmits 
'  to  John  Tosh,  to  be  copied  and  returned  to  him  as  a  voucher,  a 
'  state,  in  which  he  makes  John  Tosh  say,  ^  I  have  borrowed  from 
<*  you  the  following  sums  at  the  several  dates  mentioned ;'  and  then 

<  follows  a  list  of  seven  several  sums,  including  this  L.40  of  Fe- 

*  bruary  1826,  all  the  rest  (some  of  an  earlier  date,  and  some  of  a 
^  later  date)  being,  confessedly,  and  without  doubt,  sums  due  by 
*.  John  Tosh  as  an  individual.  There  is  nothing  the  least  like  this 
^  in  any  of  the  cases,  where  the  plea  of  novation  has  been  repelled* 

<  The  Lord  Ordinary  has  no  doubt  that  the  complainer  was  bound 

<  to  have  specified,  in  his  oath,  any  other  security  he  held  for  the 
^  debt,  and  any  other  co*obligants  bound  to  him  along  with  the 

<  bankrupt.     This  is  expressly  provided  by  the  5dd  section  of  the 

<  statute,  and  without  reference  to  valuing  or  deducting ;  and  it  is 

<  in  vain  to  say  that  the  complainer  took  the  oath  only  under  the 

*  24th  section,  and  with  a  view  to  voting  only,  for  it  is  the  oatb 

<  under  which  he  actually  drew-  his  dividends  ;  and,  from  a  compa- 

<  risen  of  dates,  it  rather  appears  that  he  never  could  have  voted  at 

<  all.     But  even  if  it  had  been  under  the  24th  section,  the  Lord 

<  Ordinary  is  of  opinion,  Ysty  That  he  was  not  within  the  ex- 

<  ceptions  there  mentioned ;  and,  2ef,  That  the  company  obliga- 

<  tion  for  the  L.40  ought  to  have  been  valued  and  deducted  (if 

<  held  worth  20s.  in  the  pound)  from  the  L.172  in  the  bill.  Look- 
f  ing  at  the  oath,  however,  as  a  mere  piece  of  evidence,  it  is  not 
y  necessary  to  discuss  these  qnestions.     The  Lord  Ordinary's  own 

<  opinion  is,  thai  at  the  datq  of  the  sequestration,  the  complainer 
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30  June  1636.  '  thought  that  the  receipt  under  the  eompany  firm  had  been  giYeo 

<  up  when  the  L.172  bill  was  granted ;  and  tliat  it  was  its  acciden- 

<  tally  coming  to  his  hands  three  years  after,  that  tempted  him  to 
^  try  this  way  of  getting  full  payment.' 


IVl'Leod  i;. 
Tosh. 


Opinion  of 
Court. 


The  advocator  reclaimed*     On  advisingt— 

Lord  Justice-Clerk. — I  am  perfectly  clear  novatton  u  not  to  be 
presumed ;  but  the  present  question  is  one  depending  on  evidence, 
partly  written,  partly  parole.  I  can  arrive  at  no  other  opinion  than 
that  the  Sheriff  and  Lord  Ordinary  have  decided  the  case  rightly. 
Circumstances  took  place  which  led  to  the  novation  of  the  debt,  the 
conduct  of  the  parties  being  inconsistent  with  any  other  view* 

Zsord  Glenlee  concurred. 

Lord  Medwyn. — I  think  the  authority  of  the  case  of  Buchaoair 
v»  Sommerville  much  weakened  by  the  subsequent  case  of  Bu- 
chanan and  Company  v.  Denny,  20th  June  1833,  which  seems 
a  well-decided  case,  and  in  many  respects  is  similar  to  the  present' 
The  money  was  borrowed  by  John  Tosh  for  the  company;  for 
though  the  document  may  be  unstamped,  there  is  sufficient  admis- 
sion by  the  defender  to  make  the  company  liable ;  and  the  only 
question  is  the  effect  of  the  obligation  or  novation.  When  George 
retired  he  received  a  sum  of  money,  and  arranged  that  John  should 
both  take  and  pay  the  company  debts.  When  this  creditor  applied 
to  John  for  payment,  he  did  so  in  furtherance  of  this  appointment; 
and  the  memorandum  in  November  1828,  and  letter  28th  October 
1829,  were  with  a  view  to  this  arrangement;  and  the  statement  of 
the  sum,  without  specifying  that  it  had  been  borrowed  for  the  com- 
pany, cannot,  under  such  circumstances,  imply  that  he  had  no  claim 
against  the  company,  just  as  little  as  the  bill  taken  on  the  same 
day.  Novation  is  never  to  be  presumed.  There  must  be  some- 
thing to  shew  that  a  preference  or  security  is  to  be  given  up,  when 
an  obligation  is  taken  from  the  party  who  is  now  to  pay  it.  Thus, 
the  creditor  of  an  ancestor  does  not  lose  his  preference  over  the 
estate  of  the  ancestor  by  taking  a  bill  from  the  heir;  Cult,  2d  Aug. 
1781.  The  affidavit  is  referred  to  and  founded  on  by  the  Sheriff 
as  alone  sufficient  to  indicate  his  abandonment  of  the  security  of 
the  company ;  but  the  Lord  Ordinary  only  considers  it  as  a  feature 
of  evidence  that  this  security  was  not  noticed  and  valued.  Although 
I  do  notjinderstand  that  it  is  customary  or  even  competent  to  give 
an  affidavit  for  voting,  and  another  for  ranking,  although,  no  doubt, 
an  error  may  be  corrected  by  a  subsequent  oath,  and  the  effect  in 
the  one  case,  as  to  having  collateral  obligants,  is  not  the  same  as  in 
the  other,  yet  the  creditor  here  may  have  been  misled  by  the 
terms  of  the  section  24.  of  the  Bankrupt  Act.    He  had  another  ob- 
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mU  no  doabt,  bound  with  the  bankrapt ;  but  the  banktapt  was  30  June  1838. 
liable  to  relieve  that  other,  by  the  terms  of  his  agreement  to  pay    ^^•^V^^ 
the  debts  of  the  company ;  and  having  no  preferable  security  over  xcwbT^^  *'* 
the  debtor's  property,  he  was  entitled  to  rank  and  draw  a  dividend     --^ 
for  the  whole  of  his  claim ;  so  that,  without  intending  to  give  up  q^^'^ 
his  claim  against  the  obligant,  or  thinking  he  had  none,  he  may  not 
have  mentioned  it  in  his  affidavit.     I  can  therefore  lay  no  stress 
on  this  even  as  evidence ;  and,  on  the  whole,  think  nothing  has 
been  done  to  innovate  this  claim. 

*  Lard  Meadawbcmh. — I  have  felt  much  difficulty;  but  for  the 
reasons  stated  by  your  Liordship,  -and  because  I  would  not  trench 
on  the  rnle^  that  novation  is  not  to  be  presumed,  I  am  for  adhe- 
ring. I 

Their  Lordfllhipr,  except  Lord  Medwyn,  who  differed,  expressed  judgment 
a  similar  opinion,  and  the  reclaiming  note  was  accordingly  refused. 

Lord  Ordinary,  Jeffrey.         Act  Ruthvfurdt  Jame9  Andermn.         Alt  2).  M'NaB, 
T.  Mad^enzU.  James  Pediejwu  W.S.  and  Tf.  B.  CampM,  W.  S.  Agents. 

R  Clerk. 


FIRST  DIVISION. 
No.  CLXXXI.  1st  My  1836. 

THE  BANK  OF  SCOTLAND 

againU 

DURIE'S  TRUSTEES  and  Miss  AITKEN. 

Cautioner.— CASH-Ca£DiT. — Joint  Oblioant. —  Guarantee* 
CircunMmoeg  in  which,  where  a  bank,  ah  the  death  of  a  partyy  had 
aUawed  a  cash^ereditf  granted  to  the  deceased  an  a  bond  with  three 
co'cbliffantsj  to  be  operated  upon  by  his  son,  on  the  faith  of  a  letter 
signed  by  two  only  of  the  three  eo^ligants,  reguesting  Ae  bank  ta 
eoniinue  the  credit  <  in  terms  of  and  to  the  extent  of  our  said  bands,* 
.<  which  shall  emUinue  in  full  force,'  ffCr^the  Court  found  tluU  Hie 
two  parties  signing  the  letter  were  liable,  emyunetly  and  severally,  to 
the  bank  far  the  whale  sum  due  under  the  cash-credit ;  tliaugh  they 
pleaded,  inter  alia,  thdt  they  signed  only  an  the  faith  thai  the  signa' 
ture  of  the  third  ca^ligant  was  to  be  obtained,  by  the  bank,  and  thai 
the  bank  haaing  JkUed  to  do  sOf  and  having  gitfen  no  notice  of  the 
TOJU  zi.  9  M 
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1  July  ld36.       omissiclni  had  no  claim  at  all  offinnat  them,  ar^  dtleastj  mifytoa 
'^^^^Z^*^        limited  extents 

The  Bank  of 

Scotland  v, 

Durie*s  Truft-  RoBERT  MuDiE  senior,  of  Balmule,  obtained  a  ca8h*credit  at  tke 
Ahken?  ***"  Bank  of  Scotland's  office  at  Dunfermline  to  the  extent  of  L.I©00, 

on  his  granting  a  bond,  on  7th  October  IdlS,  to  that  amount, 

NarratiTe.       ^j^^^^  ^j^,^  ^^  ,^^^  jj^^^y  ^-^.j^^^  ^f  Lochhead,  and  William  Flock- 

liart  of  Annafreck,  as  co-obligants.  After  the  death  of  Henry 
Aitken  and  William  Flockhart,  the  cash*credit  was  continued,  in 
1820,  on  a  bond  of  corroboration,  on  which  their  representattTes, 
Miss  Aitken  and  Henry  Flockhart  of  Annafreck,  together  with  the 
late  Robert  Durie  of  Craigloscar,  bonnd  themselves,  ooirjoiBtly  and 
severally,  as  co-obligants  with  Mudie  senior. 

In  1830,  Robert  Mudie  senior  died,  leaving  a  balance  due  by 
him  to  the  Bank  upon  the  cash-oredit  amounting  to  L<09£.  After 
his  death,  his  only  son,  Robert  Mudie  junior,  applied  to  the  Bank 
and  to  the  cautioners  to  have  the  credit,  which  had  been  operated 
upon  by  his  father,  continued  in  his  own  favour.  With  a  view 
to  tbis  being  granted,  the  following  letter,  addressed  to  the  Trea- 
surer of  the  Bank,  was  drawn  up  by  an  officer  of  the  Bank : 

<  Sir, — We  request  of  the  Bank,  that  the  credit  of  one  thousand 

<  pounds,  in  name  of  Robert  Mudie  of  Balmule,  with  the  Bank  at 
^  its  Dunfermline  office,  on  our  bonds,  may  be  continued  thereon, 

*  in  name  and  under  operation  of  his  only  son,  •  Mr  Robert  Mudie, 

<  now  of  Balmule,  in  terms  and  to  extent  of  our  said  bonds,  which 

<  shall  continue  in  full  force  for  all  such  sums  or  balances  due  or  to 

<  be  due  from  him  to  the  Bank,  in  like  manner  with  any  sums  or 
^  balances,  if  any,  due  to  the  Bank  from  his  fether,  in  terms  of  these 
^  bonds.  We  are,'  &c. — Subjoined  to  this  letter  of  obligation,  and 
in  the  same  handwriting,  was  the  following  memorandum : 

^  Henry  Aitken  of  Lochhead  and  William  Flockhart  of  Anna- 

<  freck,  corroborated  by  Miss  Marian  Aitken,  Henry  Flockhart  of 

*  Annafreck,and  Robert  Durie  younger  of  Craiglascar.' 

This  letter  was  signed  by  Mrs  Aitken  and  the  other  defenders, 
but  it  was  not  signed  by  Flockhart.  Mudie  junior  operated  on  the 
tosh-credit  till  his  bankruptcy  in  December  1832,  at  which  time 
the  whole  sum  of  L.IOOO  was  drawn  out,  and  there  was  besides  due 
a  sum  of  L.46  :  4  :  3  of  interest.  Miss  Aitken  having  paid  up 
L.524,  the  Bank  instituted  the  present  action  for  payment  of  the 
balance. 

Miss  Aitken  averred  that  she  signed  the  letter  on  the  onder- 
standing,  that  before  it  was  to  be  acted  upon  it  should  reeeive 
the  signature  of  Henry  Flockhart.  The  other  defenders  averred, 
that  after  the  signatures  of  RsJ[)ort  Mudie  junior  and  Miss  Aitken 
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were  adhibited  to  this  letter,  five  crosses  were  made  upon  it,  appa*   ^  ^^^y  ^^^' 
rently  to  point  out  where  the  five  trustees  of  Mr  Durie  were  to  sign,  j^^^^^ 
and  one  cross  below  Miss  Aitken's  signature,  to  point  out  where  scoiiand  v, 
Flockhart  was  to  sign,  and  that  they  also  signed  upon  the  faith  of  ^""^'*  ^"*' 
Flockhart's  signing.  Aitken. 

The  pursuers  pleaded — The  defenders  are  liable  under  the  bond  Punuen' 
of  corroboration  and  the  letter  of  obligation.  That  letter  constitutes  **** 
a  valid  obligation  against  the  defenders  who  have  subscribed  it ; 
and  that  obligation  being  quite  unqualified  by  any  condition  of  the 
nature  of  that  alleged  by  the  defenders,  it  is  not  competent  or  rele- 
vant to  enter  upon  any  inquiry  as  to  their  alleged  understanding  of 
the  existence  of  any  such  condition.  The  reference  in  that  letter 
to  the  former  bonds  means  merely  that  the  obligation  should  be 
conjunct  and  several,  and  of  the  extent  formerly  undertaken.  It 
was  the  duty  of  the  defenders  to  see  that  all  the  intended  obligants 
had  signed  before  the  letter  was  delivered,  and  they  must  therefore 
suffer  for  any  omission,  on  the  principle  of  the  case  of  Macdonald, 
6th  July  1810,  F.  C.  No  argument  against  the  Bank  can  be 
drawn  from  the  crosses  affixed  to  the  letter,  as  the  Bank  denies  all 
knowledge  about  them. 

The  defenders  pleaded — The  Bank  was  not  entitled  to  continue  Defenden' 
the  credit  of  Mudie  junior  after  the  death  of  his  father,  without  ^^^*^ 
the  consent  of  the  whole  co*obligants ;  and  having  done  so,  and  ha- 
ving transacted  with,  and  given  time  to  the  heir  of  the  principal 
debtor,  the  whole  cautioners  are  liberated  from  their  obligations. 
The  letter  of  the  27th  October  1829  having  been  signed  on  the 
faith  that  it  was  a  joint  obligation  by  the  cautioners,  and  not  to  be 
acted  upon  till  signed  by  Flockhart,  which  was  the  understanding 
of  all  the  parties  at  the  time,  as  appeared  from  the  terms  of  the 
document,  and  from  the  insertion  of  crosses  affixed  to  it,  and  not 
having  been  so  executed,  the  intended  agreement  never  was  com- 
pleted, and  can  import  no  obligation  on  the  defenders  for  any  ad- 
vances made  by  the  Bank  subsequent  to  the  death  of  the  original 
principal  debtor.  The  pursuers  having,  by  their  own  proceedings, 
and  without  the  consent  of  the  defenders,  changed  the  nature  and 
extent  of  the  liabilities  of  the  parties,  making  it  impossible  for  the 
defenders  to  operate  the  relief  that  might  have  been  otherwise 
competent  to  them,  have  lost  all  recourse  on  the  defenders ;  Loudon, 
19th  Feb.  1825;  Hume,  12th  Jan.  1880;  Padon,  21st  Dec.  1825. 
At  all  events,  the  defenders  are  not  liable  to  the  pursuers  for  the 
advances  either  to  Mr  Mudie  senior,  or  Mudie  junior,  to  any  fiir- 

3n2 
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1  July  1636.  tber  extent  than  tbey  would  have  been  if  Mr  Flockhatt  were  still 
^"^V*^    bound  for  his  share  of  the  credit  given  to  both  these  paides. 

The  Bank  of  &  r 

Scotland  v. 

Durie'sTrus-      The  Lord  Ordinary  pronounced  an  interlocutor,  in  which  he 
Aitken.     ^^  *  repcls  the  defences,  decerns  in  terms  of  the  libel,  but  finds  no 

*  expenses  due/ 
^o'<|  Ordi-  Note: — «  The  cash-credit  by  the  Bank  of  Scotland  in  favour  of 

*  Mr  Mudie  senior  was  granted  on  a  bond  dated  in  ldl3»  in 
'  which  Henry  Aitken  and  William  Flockhart  were  co-obligants; 
^  both  these  co-obligants  having  died,  a  bond  of  corroboration  was 

*  granted  in  1820,  subscribed  by  their  representatives,  Miss  Aitken 
'  and  Henry  Flockhart,  and  by  a  third  party,  Mr  Robert  Darie. 

*  Mr  Mudie  senior  having  died,  the  cash-credit  was  continued  in 

*  favour  of  his  son,  on  the  security  of  the  obligatory  letter  libelled 

<  on,  subscribed  by  Miss  Aitkei)  and  the  trustees  of  Mr  Durie,  who 

<  also  had  died.  There  were,  therefore,  two  co-obligants  besides 
'  Mr  Mudie  in  the  original  bond,  and  three  co-obligants  in  the 
f  bond  of  corroboration.     The  question  is,  whether  the  obligatory 

*  letter,  subscribed  in  1829,  by  two  corobligants  only.  Miss  Aitken 

<  and  the  representatives  of  Mr  Durie,  which  was  given  into  the 

<  Bank  by  Mr  Mudie  junior,  and  on  which  he  operated  from  it$ 

*  date  till  his  bankruptcy  in  1833,  is  ineffectual,  because  it  was  not 
'  also  subscribed  by  Henry  Flockhart,  who6e  father  was(  a' party  to 

<  the  bond  of  corroboration.     It  is  very  possible  that  Miss  Aitketa 

<  and  the  trustees  of  Mr  Durie  understood  that  all  the  three  parties 

<  to  the  bond  of  corroboration,  or  their  representatives,  were  also 

*  to  be  parties  to  the  letter  on  which  Mudie  junior  obtained  his 
^  credit.     But  there  is  no  evidence  offered  that  this  understanding 

*  among  themselves,  if  it  existed,  was  made  known  to  the  Bank; 
'  If  the  defenders  meant  to  subscribe  under  that  condition,  the  obli* 
'  gatory  letter  ought  not  to  have  been  placed  in  the  hands  and  under 
'  the  control  of  Mudie  junior,  until  all  the  subscriptions  were  adhi- 
^  bited ;  at  least  the  defenders  should  liave  communicated  this.cir* 

*  cumstance  to  the  Bank,  .instead  of  allowing  the  letter  to  be  deli* 

*  vered  and  relied  on  as  a  security,  without  objection,  for  a  period 
'  of  more  than  three  years.  The  defenders  have  referred  to  the 
f  terms  of  the  letter  itself,  but  neither  the  names  nor  the  number  of 

*  the  intended  obligants  are  there  specified,  although  it  is  implied 

*  that  they  were  t^be  of  the  number  of  those  who  were  parties  to 

*  the  original  bond  or  the  bond  of  corroboration.  It  is  said  that 
f  they  agreed  to  be  bound  *  in  terms  of,  and  to  the  eltent  of  on)r 
*^  said  bonds;'  but. that  imports  only  that  they  were  to  be  bound 

*  conjunctly -and  severally,  and  to  the  Extent  .of  L.1000.  )  It  cannot 

*  mean  that  the  number  of  obligants  was  to  be  the  same  as  in  the 
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*  two  bonds,  for  the  number  in  the  one  bond  is  diiferent  from  the  1  July  1836. 

*  number  in  the  other,  and  the  iudividuivls  bound  are  different.     ^^*^v^ 

*  The  only  point  in  which  the  Bank  had  an  interest  was,  that  the  sco^^janj  „** 

*  obligation  should  be  conjunct  and  several,  and  that  it  should  be  Durie*s  i  rus- 

*  to  the  ampunt  specified  in  the  former  credit.    Being  satisfied  with  *j^]f|j**^   ^'*" 

*  the  names  adhibited  1^  the  letter,  .they  h^d  no  concern  with  the       

.<  question  of  relief  among  the  obligants  inter  se,  except  that  they        ^"'®' 
>  were  bound  to  give  every  facility  for  that  purpose.    The  defence, 

*  that  the  Bank  has  given  time  to  Flockhart,  to  the  prejudice  of  the 
/  defenders,  is  plainly  unfounded;  for  it  w^s  by  their  own  consent 

<  that  the  credit  was  continued  to  Mt^die  junior.. .  If  the  Bank  has 
.^  any  claim  against  Flockhart,  in  consequence  of,  his  being  a  party 

<  to  the  bond  of  corroboration  to  the  extent  of  the  advanices  made 
'  to  Mudie  senior,  they  are  entitled  to  an  assignation  to  that  claim. 

<  As  the  case  is  a  hard  one,,  and  not  unattendad  with  difficulty,  no 

*  expenses  have  been  found  due.' 

The  defenders  reclaimed.     At  advising. 

Lord  President. — It  is  my  opinion  that  these  cautioners  must  be  Opinion  of 
held  liable.  Some  one  of  them  ought  to  have  seen  that  Flockhart 
had  signed  the  letter  before  it  was  put  into  the  hands  of  the  Bank, 
if  the  intention  was  that  he  was  to  be  bound  along  with  them. 
The  obligation  in  regard  to  Cliese  defenders  is  complete.  It  does 
not  commence  by  stating  various  parties,  some  of  whose  signatures 
do  not  appear;  but  the  style  used  is,  *  We  request,'  &c.';  and  it 
bears  the  signature  of  two  parties,  so  that  it  is  perfectly  formal  as 
to  them.  The  Bank'might  very  probably  have  thought  that  Flock* 
hart  was  to  join  in  the  obligation ;  but  the  letter  was  delivered  with- 
out his  signature ;  and  the  Bank  made  ho  objections,  considering 
the  names  that  appeared  sufficient  security;  and  thus  the  parties 
seem  to  have  acquiesced  in  Flockhart's  signature  being  omitted. 
The  proper  course  for  these  cautioners  to  have  taken,  if  they  did 
not  wish  the  balance  of  L.600,  due  at  the  death  of  old  Mudie,  to  be 
transferred  against  them,  was  to  have  come  forward  and  paid  the 
sum,  and  stated  they  would  no  looker  have  any  more  responsibility 
in  the  matter.  But  instead  of  doing  this,  they  allow  the  balance  to 
be  transferred  against  them,  and  I  think  they  must  be  held  respon- 
sible. *■ 

Lord  Mackenzie. — I  concur,  though  I  think  the  case  a  hard  one. 
It  is  not  very  clear  how  the  signatures  were  obtained.  The  way 
in  which  the  transaction  was  gone  about  kept  the  Bank  dear.  No 
doubt  the  Bank  prepared  the  letter;  but  they  aver  they  gave  it  to 
Mudie  junior,  and  that  they  were  in  no  way  concerned  in  obtain- 
ing them.     There  is  no  distinct  admission  of  this  averment  by  the  . 
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I  July  1836.  defenders ;  bot  then  they  do  not  aver  the  contrary,  which  is  tanta- 
mount to  an  admission.  I  suppose,  then,  we  must  hold  that  the 
signatures  were  got  by  Mudie ;  and,  on  the  whole,  I  am  inclined  to 
adhere  to  the  Lord  Ordinary's  interlocutor. 

Lard  Gillies. — The  case  is  not  free  from  difficulty ;  bot  after  the 
statement  by  Durie's  trustees,  (No.  5,)  <  that  Mr  Mudie  was  sno- 

<  ceeded  by  his  only  son,  Robert  Mudie,  then  a  minor,  who  applied 

<  to  the  Bank,  and  also  to  the  cautioners,  for  permission  to  operate 

<  upon  and  continue  the  credit  established  in  his  feither's  name,'  I 
think  it  is  evident  that  Mndie  most  have  obtained  the  signatures. 
But  if  he  fdled  to  apply  for  the  signature  of  Flockhart,  who  is  to 
be  liable  for  that  omission?  In  my  opinion  certainly  not  the  Bank. 

Judgmeiit.  The  Court  unanimously  adhered^  awarding  no  expenses. 


The  Bank  of 
S^utlAnd  V, 
Durie's  Trus- 
ttfes  and  JMiss 
Aitken. 

OpinioD  of 
Court. 


Iiord  Ordinary,  CorA<m$$*  Act.  Ket^^  WaBm.  Alt  5of.-G^  {Oadagham^ 
for  nurie*8  Trustees.  WQxm^  for  Miss  Aitken.  Daui(UoHi  ^  Syme,  W.8. 
JSnMS  M*Be(m,  W.S.  and  Douglas  ^  Graham^  W.S.  Agents.        S.  Clerk. 

C.  R. 


FIRST  DIVISION. 


No.  CLXXXII. 


2d  My  1836. 


JAMES  BENNETT. 


Process. — (Taxing  Agent's  Account.) — Agent  and  Client. 
— The  petitioner  having  applied  to  the  Court  to  have  his  accoimt 
taxed  by  the  Auditor  as  between  agent  and  client, — objection,  that 
the  account  was  partly  made  up  of  charges  for  private  business,  sus- 
tained :  and  a  remit  granted  to  the  Auditor  to  tax  only  the  charges 
for  judicial  proceedings. 


Act.  i^MseflL 
JD.  Clerk. 


Alt  If  oorf. 


Jastm  BemuU,  W.  8.  and  J.  HwOw,  Agenti. 

C.B. 
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S]SCOND  DIVISION. 
No.  CLXXXIII.  2d  July  1886. 

ROBERT  OGILVIE 

against 

PETER  SCOTT. 

Frocess.-p-Jury  Trial.— ^(Issues.) — Justification. — Continual^ 
turn  of  case  reported  antCy  J.  S.  vol.  zi.  p.  34. — At  the  trial,  Lord 
Justice- Clerk  allowed  the  party  on  whom  the  assault  was  committed 
to  be  examined  as  a  witness  for  the  defender,  although  there  was 
so  issue  taken  by  him  in  justification  of  the  libel. 

The  pursuer  moved  for  a  rule  to  shew  cause. 

The  defender  answered — The  only  case  in  which  an  issue  in  jus- 
tification is  necessary,  is,  where  the  plea  is  Veritas  convicii. 

Their  Lordships  unanimously  refused  the  rule. 

Act  Bulherfitrd^  P.  Robertwn.        Alt  Dean  ofFac  {Hope^)  Mw&snd.        WaUur- 
tpoon  jr  Mack^  W.8.  and  T.  JBorAsk,  8.S.C.  Agents.        3fi>  Ruudl,  Clerk. 

R. 


FII^T  DIVISION. 
No.  CLXXXIV.  &ih  July  1886. 

SMITH 
ogeBbui 

BANK  OF  SCOTLAND. 

Process. — ^Jury  Trial. — (Notice  op  Trial.) — A  motion  by  the 
pursuer  tn  a  Jury  eause^  to  extend  the  term  fixed  by  the  Court 
for  giving  notice  of  trial, — refused. 

Act  Bobertsim,        Alt.  Whigham. 

C.  R. 
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FIRST  DIVISION, 
No.  CLXXXV.  6ih  JvJbf  1886. 

Mbs  miller  OB  MORRISON,  and  Othebs, 

against 

JAMES  WRIGHT. 

Bankrupt. — Sequestration.  —  Trustee. — Competition. — A 
trustee  on  a  sequestrated  estate  hamng  charged  the  hankrupt  to  enter 
ds  heir  of  line  qfhisjhtker^  OTid  prepared  to  adjudge  an  estate  from 
him  in  that  character  ;  and  a  declarator  and  suspension  having  been 
raised  at  the  instance  of  certain  parties,  to  have  it  found  that  the 
trustee  was  boimd  to  complete  the  bankrupts  title  under  a  diq>ositum 
from  his  father,  in  which  real  burdens  in  favour  of  these  parHes 
were  intended  to  be  created^ — the  Court  held  that  the  trustee  wets 
right  in  the  course  which  he  had  adopted 

»  •  • 

NarratiTe.  j^  1822^  James  Miller  senior  executed  a  general  dispoeitioo  and 
settlement  in  favour  of  his  eldest  son,  James  Miller  junior,  by 
which  he  conveyed  to  him  his  whole  heritable  and  moveable  estate, 
including  the  lands  of  Milton,  <  with  and  under  the  burden,  pro* 

<  visions  and  declarations  and  feicnlty  after  mentioned,  and  which 

<  must  be  inserted  in  the  infeftments  to  follow  hereupon,'  (1.)  Of 
payment  of  an  annuity  of  L.100  to  the  granter's  wife;  and  (2.)  Of 
the  sum  of  L.1000  to  each  of  his  four  daughters. 

These  provisions  were  declared  real  burdens  upon  the  lands. 
The  procuratory  of  resignation  and  precept  of  sasine  were  grranted 
under  these  burdens  and  conditions,  and  with  a  declaration  that  they 
should  be  inserted  in  the  infeftments. 

James  Miller  senior  died  in  1728^  and  parties  were  at  issue 
whether  he  was  then  insolvent  or  not.  James  Miller  junior  enter- 
'  ed  into  possession  on  his  Other's  death,  recorded  the  settlement, 
but  did  not  make  up  any  titles.  It  was  averred  by  the  pursuer 
that  he  paid  his  mother's  annuity,  and  the  interest  of  his  sister's  pro- 
vision, and  acted  so  as  fully  to  recognise  the  settlement  This,  how- 
ever, the  defender  denied.  In  1834,  James  Miller  junior  became 
bankriipt,  and  was  sequestrated.  The  defender,  who  was  appointed 
his  trustee,  gave  him  a  special  charge  to  enter  heir  of  line  to  his  fiither, 
and  prepare  to  lead  a  special  adjudication  of  the  estate  of  Milton. 
Against  this  the  pursuers  presented  a  bill  of  suspension  and  inter- 
dict, on  the  ground  that  the  trustee  could  only  make  up  a  title  in 
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terms  of  the  disposition  and  settlement     The  bill  was  passed  to  5  July  18d6. 
try  the  question ;  the  interdict  being  refused,  and  all  questions  as    ^^^V^^ 
to  the  rights  of  parties  reserved.  Moiriwn.&c. 

In  support  of  this  proceeding  the  pursuers  raised  the  present  ao-  v,  Wright, 
tion  of  declarator,  and  the  actions  were  conjoined.  Thereafter,  on  ^J^^ 
the  application  of  the  pursuers  for  special  adjudication,  a  con- 
certed interlocutor  was  pronounced,  (8th  July  1885,)  adjudging  and 
decerning  in  terms  of  the  petition,  but  reserving  the  rights  of  the 
pursuers  in  the  lands,  as  they  should  be  ascertained  in  the  conjoined 
processes. 

The  pursuers  pleaded — The  late  James  Miller  having  died  spl-  Punuen* 
vent  and  feudally  vested  in  the  estate  of  Milton,  was  fully  entitled 
in  liege  poustie  to  impose  the  provisions  made  by  him  in  favour  of 
the  pursuers,  as  effectual  conditions  and  burdens  upon  his  eldest 
son's  right  of  succession  to  that  estate ;  and  the  eldest  son  was  not 
in  law  entitled  to  take,  and  could  not,  without  being  guilty  of  fraud, 
attempt  to  take  his  father's  estate  of  Milton,  without  fully  discharg- 
ing those  provisions.  Independently  of  all  the  acts  of  possession  of 
the  bankrupt  referable  to  the  settlement,  he  must  be  presumed  to  have 
possessed  under  it,  as  he  was  bound  in  justice  to  do  so.  As  the 
eldest  son  had  no  other  title  to  the  moveable  estate  except  the  set- 
tlement, his  possession  of  the  moveable  estate,  as  well  as  that  of  his 
trustee  since  the  sequestration,  must  be  held,  in  a  question  with  the 
widow  and  children,  as  a  clear  acceptance  of,  and  acting  upon  the 
settlement,  which  neither  of  them  could  both  approbate  and  repro- 
bate. The  same  conclusion  is  dedacible  from  the  other  circumstances 
of  the  eldest  son's  possession  and  conduct  for  a  course  of  years. 
That  after  these  acts  of  possession,  the  eldest  son  could  not,  with- 
out a  fraudulent  breach  of  contract,  attempt  to  set  aside  or  evade 
any  one  condition  of  the  settlement,  or  to  serve  himself  heir  to  his 
father  in  special,  so  as  to  supersede  the  title  competent  to  him  un- 
der the  settlement.  The  trustee  upon  the  sequestrated  estate  of 
James  Miller  Js  not  entitled,  by  any  form  of  completing  in  his  own 
person  a  title  to  his  Other's  estate,  to  take  up  the  estate  of  Milton 
for  the  benefit  of  the  son's  creditors,  without  paying  to  the  pursuers 
those  provisions  which,  by  their  father's  settlement,  were  made 
conditions  and  preferable  burdens  on  the  son's  right  of  succession. 
That  the  trustee,  as  acting  under  the  Sequestration  Statute,  §  31, 
was  bound  to  complete  the  personal  title  of  the  bankrupt^  by  infeft- 
ing  him  under  the  settlement.  That  by  the  adjudication  in  his 
favour,  the  trustee  obtained  right  to  the  bankrupt's  personal  title 
under  the  settlement,  but  with  the  burdens  of  the  pursuers'  provi- 
sions, as  the  right  waq  held  by  the  bankrupt  himself.    That>with- 


898 


DECISIONS  OF  THE 


No.  185« 


5JvL\y  1836.  oot  an  action  of  redaction  of  tbe  ponuen'  provbion^  it  is  inconpe- 
^^■^V^  ^  tent  to  allege  that  they  are  invalid  on  account  of  the  testatM^  al- 
Morrison,  &c.  ^^g^^  insolvency,  or  to  inquire  into  the  causes  of  James  MiUar  the 
V.  Wright,      son's  bankruptcy.     The  provisions  contained  in  Mr  Miller's  settle- 
ment are  onerous,  and  not  gratuitous. 


Defender's 
Fleas. 


The  defender  pleaded — The  provisions  in  favour  of  the  parsuers 
sot  having  been  constituted  real  burdens^  by  infeftment  passing 
on  the  disposition  and  settlement  executed  by  the  late  Mr  Miller 
in  favour  of  the  bankrupt,  who  was  his  heir  alioqui  successorus,  the 
right  to  the  lands  has  been  carried  to  the  defender  by  the  statutory 
adjudication,  unaffected  by  these  provisions,  and  the  defender  is  not 
bound  to  complete ;  on  the  contrary,  it  is  his  duty  not  to  complete 
titles  in  the  person  of  the  bankrupt  under  that  disposition  and  set- 
tlement, or  so  as  to  render  real  burdens  on  the  bankrupt's  property 
the  provisions  therein  contained,  and  make  them  preferable  to  the 
other  debts.  At  all  events,  the  obligation  imposed  on  the  bank- 
rupt, to  deliver  to  each  of  the  late  Mr  Miller's  unmarried  daughters 
such  provisions  as  his  eldest  daughter  received  at  her  marriage,  is  in- 
operative, from  being  indefinite,  and  is  besides  discharged  by  tbe  sur- 
vivance  of  Mr  Miller's  spouse.  And  farther,  supposing  it  otherwise^ 
the  sum  concluded  for  being  denied,  the  pursuers  are  bound  to 
prove  the  amount.  There  are  no  grounds  in  law  or  eqhity  on  which 
the  pursuers  should  be  preferred  to  the  other  creditors  of  the  bank- 
rupt Finally,  the  solvency  of  the  late  Mr  Miller  at  the  period  of 
his  death  being  disputed,  the  pursuers  are  not  entitled  in  this  acdon 
to  decree  to  the  full  extent  of  the  conclusions  of  their  libel* 


Lord  Ordi- 
nary's Inter- 
locutor. 


Note. 


12th  May  1836. — The  Lord  Ordinary,  *  in  the  declarator,  assoil- 
zies the  defender  from  the  conclusions  of  the  action,  and  decerns; 
and  in  tlie  suspension,  refuses  the  interdict;  finds  the  letters  order- 
ly proceeded,  and  decerns :  Finds  the  pursuers  and  suspendeis 
liable  in  expenses,  and  remits  to  the  Auditor  to  tax  the  aeoouit 
thereof  when  lodged,  and  to  report' 

Note. — <  It  is  the  duty  of  a  trustee  on  a  sequestrated  estate  to 
take  measures  for  dividing  the  whole  heritable  prq[>erty  to  whidi 
the  bankrupt  has  right,  and  over  which  preferable  securities  h^^ve 
not  been  completed  previous  to  the  bankruptcy  among  the  gene- 
ral body  of  personal  creditors,  including  those  who  have  inchoated 
securities  remaining  imperfect  at  that  date.  It  is  not  incumbent 
upon  him  to  make  up  the  bankrupt's  title  in  such  a  way  as  to 
create  preferences,  jure  accretionis,  in  favour  of  one  credit<Mr,  and 
to  the  prejudice  of  the  rest  On  the  contrary,  he  is  bound  to 
avoid  any  such  proceeding.    The  bankrupt  has  fiuled  in  all  his 
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^  engagemeDtg,  and  neither  he  nor  his  trustee  can  take  any  step  hj  &  Jniy  1880% 

*  which  an  advantage  is  given  to  one  creditor  over  another.     If     /*V^^ 

<  some  of  them  had  the  means  in  their  own  hands  of  gaining  such  Morrison,  &e. 
^  an  advantage  prior  to  the  bankruptcy^  and  have  neglected  to  use  v*  Wrigbt. 

<  them,  it  is  their  own  fault.     The  pursaers  and  suspenders  in  this     "^^^ 

*  case  might  have  made  the  real  burden  which  Mr  Miller  senior 

*  intended  to  create  in  their  favour,  effectual  in  various  ways;  but 
^  they  neglected  to  do  so,  and  therefore  they  cannot  be  distinguisb- 

<  ed  from  any  other  personal  creditor*     It  follows  that  the  trustee 

<  is  at  liberty  to  charge  the  bankrupt  to  enter  as  heir  of  line  to  his 

<  fiither,  and  to  adjudge  the  estate  from  him  in  that  character,  in- 

<  stead  of  completing  his  title  under  the  disposition  from  his  father, 

*  in  which  the  real  burdens  intended  to  be  created  in  favour  of  the 

<  pursuers  are  specified.  The  principle  is  so  fully  illustrated  in  the 
^  cases  of  Douglas  of  Kelhead,  22d  February  1765,  and  that  of  the 

*  Creditors  of  Ross  of  Kerse,  dlst  January  1792,  that  it  is  anne- 
^  cessary  to  say  more  upon  the  subject  Mr  Bell  holds  the  point 
^  as  setded  in  the  case  of  a  trustee  upon  a  sequestrated  estate.   The 

*  Bankrupt  Statute  declares,  that  <  the  trustee  shall  take  the  most 
**  safe  and  elijpible  method  of  completing  the  bankrupt's  title  in  such 
^  way  and  manner  as  the  law  requires.'    But  this  certainly  does 

<  not  import  that  the  trustee  shall  complete  the  title  in  the  bank- 

<  ropt's  person,  for  this  would  make  way  for  all  the  effects  of  the 

*  jus  accretionis,  which  it  is  a  main  object  of  the  equalising  process 

<  of  sequestration  to  avoid.     He  is  in  right  of  the  bankrupt,  and 

<  therefore  the  bankrupt's  title  is  to  be  completed  in  his  (the  trus- 

*  tee's)  person,  when  the  object  of  the  statute  requires  it.     The 

<  pursuers  refer  to  the  case  of  Tatnal,  2d  February  1827 ;  but,  as 

*  Mr  Bell  remarks,  the  merits  of  the  question  were  not  there  at 

<  issue.  He  adds,  that  if  there  had  been  <  time  to  enter  into  them, 
<*  it  would  not  appear  that  there  could  be  much  room  for  doubting 
**  the  right  of  the  creditors  and  their  trustee  to  proceed  in  com- 
<<  pleting  the  title,  whatever  effect  it  might  incidentally  produce  on 
<*  the  individual  creditor.'  Reference  is  also  made  by  the  pursuers 
^  to  a  case,  M'Kenzie  or  Ross  v.  M^Kenzie's  Trustees,  decided  in 

*  the  Outer-House  in  1836.     But  that  case  is  plainly  inapplicable. 

<  Kenneth  M^Kenzie  of  Dundonald  burdened  Thomas  his  heir  with 

<  certain  provisions  in  S&vour  of  his  sister  and  children ;  but  he  after- 

<  wards  executed  a  trust-deed  to  make  his  settlement  effectual,  and 

<  the  trustee  was  infeft  upon  it  at  the  period  of.  the  truster's  death. 
^  Neither  Thomas,  the  disponee  under  the  settlement,  though  heir- 

*  at-law  to  his  brother,  nor  the  trustee  on  Thomas's  estate,  could 

<  make  up  a  title  to  any  thing  but  the  reversion  in  the  hands  of 

<  Kenneth's  trustee,  and  that  reversion  was  necessarily  burdened 
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5  July  1836. 


Miller  or 
Morrison,  &c. 
V.  Wright. 

Note. 


with  the  provisions  in  favour  of  Mrs  Ross  and  her  children.  The 
intervention  of  Kenneth's  trust  forms  a  radical  distinction  between 
that  case  and  the  present.  It  is  thought  unnecessary  to  consider 
another  defence  urged  for  the  trustee,  namely,  that  Mr  Miller 
senior,  the  granter  of  the  provisions  in  question,  died  insolvent^ 
and  consequently  that  his  son,  the  bankrupt,  is  not  liable  for  them, 
because  parties  are  at  issue  on  the  fact  of  insolvency,  and  the 
troublesome  and  expensive  investigation  which  might  be  reqiii'> 
site  to  ascertain  it  appears  unnecessary  for  the. decision  of  the 
cause.' 


Opinion  of 
Court. 


Judgment. 


The  pursuer  reclaimed*     At  advising. 

Lord  Bcdgray. — This  is  a  very  clear  case.  The  caaes  of  Douglas 
of  Kelhead  and  Rosa  of  Kerse,  adverted  to  by  the  Lord  Ordinary, 
•are  quite  in  point.  There  is  here  no  reserved  right  by  the  settle^ 
ment  of  old  Miller;  no  reservation  of  property  creating  a  real  har- 
den, but  merely  an  obligation  on  his  successors  to  pay  certain  provi- 
sions. Where  there  are  two  titles  in  the  person  of  the  bankrupt^ 
creditors  are  entitled  to  take  up  the  one  which  is  most  beneficiaL 
The  trustee  has  acted  most  properly.  I  am  satisfied  that  the  Lord 
Ordinary's  interlocutor  is  quite  right;  but  the  expenses  maybe 
altered. . 

L4>rd  President — I  am  of  the  same  opinion.  Was  there  any 
thing  to  have  prevented  the  bankrupt  from  making  up  titles  in 
fee-sidiple,  and  could  not  the  creditors  have  charged  him  to  enter 
thus  ?  Mr  Miller  senior  ought  to  have  secured  the  provisions,  which 
he  might  have  done  in  several  ways.  I  am  quite  satisfied  with  the 
Lord  Oj*dincg7's  interlocutor^  though  I  am  sorry  for  these  parties. 

Lord  Gillie^. — I  am  sorry  for  the  result  of  this  case;  but  after 
the  cases,  of  Douglas  and  Ross,  the  law  is  quite  plain. 

Lord.  Mackenzie  concurred. 

The  Court  unanimously  adhered^  except  as  to  expenses,  whick 
were  not  found  due  to  either  party. 


Lord  Ordinary,  Coniunae,         Act.  Dean  <^Fac.  {Hope^^  H,  J.  Bobertsau         AlL 
Buiherfttrd,  Handymde,    Miller  ^  Forbes,  and  John  Christie,  Agents.      S*  CJerk. 

C.  R. 
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FIRST  DIVISION. 
No.  CLXXXVI.  5f&  July  1836. 

EDWARD  RAILTON 

against 
JAMES  WATSON. 

Jury  Trial.— Issue.— Privilege. — ^^Stat.  43.  Geo.  III.  c.  141, 
9.  Geo.  IV.  c.  29,  and  1.  Wiix.  IV.  c.  37. — Malice  appointed 
to  he  imerted  in  the  issues  in  an  action  of  damages  against  a  She^ 
riff'Substitute,  /bunded  on  alleged  irregularity  in  taking  a  precog* 

'    nition,  and  in  other  steps  of  a  criminal  cause. 

This  was  an  action  of  damages  brought  by  the  puVsiier  against  the  NarratlTc 
defender,  Sheriff-substitute  of  Glasgow,  for  apprehension  and  im- 
prisonment, alleged  to  be  illegal,  because  the  procedure  on  which 
it  followed  was  said  to  have  been  irregular,  antd  contrary  to  law,  in 
so  far  as  the  defender  had  cited  witnesses  before  him  for  precogni- 
tion, on  a  complaint  by  a  private  party,  with  concourse  of  the  public 
prosecutor,  without  notice  to  the  party  accused :  That  the  defender 
did  not  attend  the  precognition,  but  allowed  it  to  be  conducted  by 
the  agents  of  the  complainer  before  an  under  clerk  of  the  Sheriff- 
clerk's  office,  without  the  presence  of  a  magistrate ;  and  that  the  de- 
clarations of  the  witnesses  were  never  authenticated:  That  the 
defender,  on  this  precognition,  granted  warrant  to  apprehend  the 
pureuer  for  exiamination :  That  he  was  brought  before  the  Sheriff- 
depute,  and,  after  examination,  ordered  by  him  to  be  incarcerated 
till  liberated  in  due  course  of  law,  yet  no  furtlier  proceedings  had 
been  taken  against  him. 

The  defender  rested  his  defence,  inter  alia,  on  the  statutes  43.  Defender*! 
Geo.  III.  o.  141,  9.  Geo.  IV.  c.  29,  and  1.;  Will.  IV;  c.  37,  which  ^^ 
extend  to  irregularities  in  apprehending  a  party,  or  in  regard  to  any 
criminal  cause  or  proceeding,  or  to  any  prosecution  for  a  pecuniary 
penalty.     The  following  issues  were  then  prepared : 

<  1.  Whether,  on  or  about  the  20th  of  August  1894,  the  de- 
^  fender,  James  Watson,  wrongfully  and  irregularly  caused  the  pyr- 
f  suer  to  be  apprehended  and  detained,  to  the  loelb,  injury,  and 
<  damage  of  the  puteuer  ? 
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5  July  1836.       <  2.  Whether,  on  or  about  the  21«t  day  of  Angust  1834,  the  de- 

<  fender,  James  Watson,  maliciously,  and  without  probable  cause, 
^  wrongfully  caused  the  pursuer  to  be  imprisoned  and  detained  in 
^  the  jail  of  Glasgow,  to  the  loss,  injury,  and  damage  of  the  par- 
*  suer  ? 

^  Damages  laid  at  L.IOOO/ 

The  Lord  Ordinary,  (Corehouse,)  28th  June  1836,  appointed 

<  malice '  to  be  inserted  in  both  issues* 
The  pursuer  reclaimed* 


Opinion  of 
Court. 


Judgment. 


At  advising, 

Lord  President. — In  the  drcumstaoces,  the  defender  might,  with- 
out a  precognition,  have  granted  warrant  to  apprehend  Railtoo  for 
examination  upon  the  complaint  But  even  if  irregularities  did 
occur  in  taking  the  precognition,  the  defender  was  acting  as  a  judge ; 
and  therefore  it  is  quite  plain  that  malice  must  be  inserted  in  the 
issue. 

The  other  Judges  concurring. 

The  Court  adhered* 

Lord  Ordinary,  Cordwuae,        Act  Dean  ofFae*  (Hope^J  Ridherfurd.       Alt.  Kta§t 
Anderson,  John  (Men,  W.  S.  and  W.  A,  O,  ^  R.  JESU,  W.  &  Agenti. 

Jury  Clerk. 

C.  R. 


SECOND  DIVISION. 


No.  CLXXXVII. 


6&  My  1836, 


CHRISTIAN  STEWART 

affainst 

JOHN  MENZIES. 


Process. — (Record.) — Proof  (by  Commission.) — J. 
raised  an  action  against  £.,  libelling  altematively  marriage  or 
Hon  ;  and  a  record  having  been  made  np^  and  the  case  remitted  ts 
the  Commissaries  to  take  the  proof;  and  the  pursuer  having  dosed 
her  proof  so  far  as  concerned  tlie  conclusion  ofmarriagcy  and  oAed 
judgment  thereupon  ;  and  the  judgment  negativing  the  marriage--^ 
Founds  thqt  tlie  pursuer  was  not  entitled  to  a  new  record  as  to  the 
alternative  conclusion  ;  (2.)  The  Court  refused  to  send  tie  case  to  a 
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Jury^  and  held  that  any  additional  proof  to  be  offered  on  the  said  5  July  ISSdL 
grovmd  of  reduction  must  he  by  commission. 

•^  *^  Stewart  v, 

Meuflies. 

Sequel  of  case  reported  aniej  vol.  xi.  p.  842.— The  porsaer  having 
moved  the  Lord  Ordinary  to  have  an  additional  record  made  up,  on 
the  conola^ons  of  her  sammons  for  damages  for  seduction,  and  to 
iiave  the  case  remitted  to  the  Jury  Roll,  <  The  Lord  Ordinary  Lord  Ordi. 
(3lst  May  1836)  having  heard  parties'  procurators  on  the  motion  jJ,Yutor!°**'' 
of  Ae  pursuer,  Christian  Stewart,  to  have  a  new  additional 
i«cord  made  up  on  the  remaining  oouclusions  of  her  summons  for 
damages  on  aecount  of  seduction,  and  also  to  have  the  cause  re- 
mitted to  the  Jury  Roll,  with  a  view  to  the  justice  and  extent  of 
her  daim  for  suoh  damages  being  determined  by  a  verdict,  and 
having  made  avisandum  with  the  debate  and  whole  process,  In 
respect  that  the  existing  record  was  made  up  on  the  whole  pro- 
cess, and  embraces  both  the  alternative  conclusions  thereof;  that 
there  is  no  allegation  of  res  noviter  veniens  ad  notitiam ;  and  that 
It  is  clearly  competent  for  the  pursuer  to  prove  her  alleged  se- 
duction under  the  record  as  it  stands;  refuses  to  allow  any  new 
or  additional  record  now  to  be  made  up,  or  to  report  to  the  Lords 
of  the  Second  Division,  with  a  view  to  making  up  such  a  record ; 
and  in  respect  that  the  process  libelled  alternatively,  as  the  pur- 
suer chose  to  libel  it,  was  a  proper  consistorial  cause,  and  must 
have  gone  to  the  Commissaries,  while  that  Court  subsisted,  for 
decision  on  both  alternatives ;  that  the  original  interlocutor  of  the 
former  Lord  Ordinary,  (8th  March  1833,)  remitting  to  the  Com- 
missaries ^  to  take  the  proof  of  the  parties,'  necessarily  imported 
a  remit  to  take  their  proof  upon  both  the  said  alternative  conclu- 
sions, and  that  it  appears  to  have  been  so  held  and  understood  by 
the  .pursuer  herself,  inaunuch  as  the  report  (or  interim  report)  of 
the  proof  by  the  Commissary  (8d  July  1835)  proceeds  upon  a 
minute  by  the  pursuer,  in  which  it  is  stated,  that  she  had  now 
closed  her  parole  proof,  only  ^  in  s.o  far  as  the  conclusions  appli- 
^  cable  to  marriage  were  concerned,'  and  craved  that  the  proof  as 
it  stood  might  then  be  reported  accordingly ;  and  in  respect  also, 
that  in  her  reclaiming  note  against  the  said  interlocutor  of  8th 
March  1833,  the  pursuer  prayed  specially,  that  in  the  event  of 
the  defender's  allegations  being  found  relevant,  ^  the  process  should 
<  be  remitted  to  the  Jury  Court  instead  of  the  Commissaries,^ 
and  that  this  reclaiming  note  was  refused  by  an  interlocutor  long 
ago  final ;  finds,  that  it  is  not  now  competent  to  send  this  case  to 
a  Jury,  and  that  the  pursuer  can  only  be  let  into  any  additional 
proof  she  may  be  entitled  to  offer  on  the  ground  of  seduction,  on- 
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Stewart  v. 
Menzies. 

Note. 


der  a  renewal  of  the  remit  to  the  Commissaries,  or  a  eomausdon 
to  some  other  proper  .persons.' 

Note. — ^  There  is  more  authority  than  the  Lord  Ordinary  (look- 
ing at  the  terms  of  the  Judicature  Act)  coxtld  have  expected,  for 
allowing  a  record  regularly  closed  in  this  Court,  to  be  opened  up 
or  added  to,  though  it  does  not  clearly  appear  whether,  in  all  these 
cases,  this  was  not  done  substantially  of  consent;  at  least,  not  ia 
spite  of  the  opposition,  or  in  face  of  a  plea  of  incompetency  se* 
riously  maintained  by  an  adverse  party.  For  the  reasons  stated  m 
the  interlocutor,  however,  thi»  is  conceived  very  clearly  to  be  a 
case  not  fit  to  be  added  to  those  exceptions  from  the  rule  of  the 
statute,  independently  altogether  of  the  peremptory  renitentia  of 
the  defender.  As  to  the  suggestion,  that  the  case  should  now  go 
to  a  Jury,  there  is  no  doubt  that  a  separate  and  independent  a<S 
tion  of  damages  for  seduction  must  have  gone  to  that  tribunal; 
and  that  it  is  in  itself  the  fittest  and  best  tribunal  both  for  dedd* 
ing  whether  damages  arie  due>  and  especially  for  assessing  their 
amount ;  but,'  besides  the  reasons  stated  in  the  interlocutor,  which 
seem  legally  conclusive,  it  is  to  be  considered^  that  even  on  a  vieir 
of  mere  equity  and  expediency,  such  a  course  would  be  liable  to 
great  practical  objections.  '  The  pursuer  by  no  means  proposes  to 
lay  aside  the  witnesses  already  examined,  and  the  documents  al- 
ready produced  under  the  interim  report  of  the  Commissaries; 
but  she  wants  to  enlarge  and  add  to  the  proof  she  has  thus  already 
obtained,  to  re-examine  before* the  Jury  such  of  the  surviving 
witnesses  as  she  may  select,  and  to  read  at  her  pleasure  from  the 
depositions  of  those  who  are  dead,  and  to  produce  de  novo  the 
writings  already  recovered,  together  with  any  other  she  may  stiH 
be  able  to  make  furthcoming — in  short,  to  use  the  proof  taken  by 
the  Commissaries,  under  the  general  remit  already  noticed,  as  a 
precognition  for  a  Jury  trial  upon  one  branch  of  the  cause  then 
generally  remitted  to  the  Commissaries  for  probation,  and  partly 
j3roved  in  relation  to  this  branch  as  well  as  the  other*  It  is  needt- 
less  to  point  out  the  hazards  and  abuses  to  which  such  a  conise  of 
proceeding  must  be  liable ;  and  the  Lord  Ordinary  is  not  aware 
that  it  has  ever  been  sanctioned.'  ' 


Opinion  of 
Court. 


The  pursuer  reclaimed. 

Lord  MeadowbanL — She  has  made  her  election  to  bring  a  con* 
sistorial  action,  and  has  of  course  shut  herself  but  of  the  {>enefit  of 
an  ordinary  iaction  of  damages. 

Lord  Justice-Gerk. — Whether  or  not  the  statute  gives  us  a  dis^ 
cretionary  power  to  grant  trial  by  Jury  in  consistdrial  cases,  I 
satisfied  it  would  be  inexpedient  to  do  so  in  this  instance. 
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:  Idnrd  MedwytL-^'Vfhfiin  the  cauM  was  originally  before  me,  & 
proof  by  commission  was  asked,  and  granted,  applicable  to  the 
wbole  cause,  and  was  so  reported.     The  party  cannot  now  go  back  ^n^**' 
upon  that,  and  ask  for  trial  by  Jury. 

Lord  GlnUee  concurred  in  adhering. 

The  C&uri  adhered.  JudgacDC 

lord  Ordinary,  Jeffr^.       Act  SoL-Gm,  (Cwunghame,)  Patton.       Alt.  Whighani 
Ormg  ^  McfUm^  W.  S.  and  Jamu  Fergusaon,  W.  S.  Agents.         T.  Clerk. 

R. 
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Albxanobr,  Eabl  or  Caithness,  agaimi  Eaton,  Hammovb  and  Sou,  avo 

Mawoatabt. 

IifBiBnioif .— Maksatb^— •  Jti  aeiion  wa  ramd  by  Engfidk  htmken  agamti  eeriain 
pariiet  in  Stoilaml,  aeeefion  of  a  HU,  dengdng  them  *  extador^  of  u  party 
deeeoMedf  and  eondudimg  agatml  ikem  oi  so  named;  letten  of  mh^ition  were 
rmeednpon  tie  ioid  aeOen  ;  a  petMan  to  reeaU  tke  Mibiiien  refuted,  althou^ 
1.  7^  i&l far  ike  Utterg  (f  iMbitkn  wot  pat$ed  brfore  a  mandate  wot  granted 
iy  tke  pnr$ueri,  enek  mandate  being  only  given  premone  to  tbe  eignetmg  of  tke 

>  ietters  themeeleee  ;  and,  9.  Tke  diHgenee  wm  directed  agaiutt  tke  petitioner  perm 
$onaify,  aitkengk  dmigned  as  eaeeuterf4ke  nature  of  tke  action  truly  inferring 
personoi  retponsnnniym 

TfiS  pelitiDiier,  along  with  bit  aster.  Lady  C.  Mnmy  Blacgreger,  and  Sir  Efaa  NirratlTe. 
J.  Afumy  Macgregor,  as  ezecutovs  of  the  late  Major^enerai  A.  M.  Maegregor, 
were  the  aeceptors  af  a  Ivill  £Mr  L.8800,  dated  letb  October  1897,  drawn  by  Mr 
Arcbibald  CaaspbeU,  amy-ageot  in  London,  and  accepted  by  tfaeo.  This  bill 
vat  obtained  by  Qaapbell,  ^o  bad  been  a  penonal  friend  dt  General  M acgregor, 
and  held  a  factory  from  Ids  enecuton,  who  eatnitted  to  bim  the  entire  muiaga* 
ment  of  the  estate,  on  a  representation  that  a  debt  to  the  amount  was  due  by 
General  Macgregor  to  the  estate  of  the  late  Sir  Alexander  Campbell,  formerly 
ooaMnander-ia-chief  at  Madras,  and  was  drawn  by  Archibald  Campbell  at  one  of 
bJa  executors.  Campbell  bad  diseounted  this  irill  with  the  respondents,  who  are 
bankers  at  Newmaricet,  and  applied  the  money  to  his  own  purpoees.  He  after* 
wards  became  faaoknipt,  leaving  the  suaa  for  which  General  Mst^grq^or's  ezecu* 
tors  had  granted  the  bill,  unpaid.  Varioas  renewals  of  the  bill  had  taken  places 
and  farious  procedure  had  been  bad  on  it.  At  last  an  aotioa  was  raised  at  the 
jnatance  of  the  lespondents  for  payment,  the  summons  in  which  narrates  simply 
the  original  bill  of  16th  October  1897,  as  drawn  on  the  petitioner.  Lady  Murray 
Maqgregor  and  Sir  Eran  Macgregor,  ''  att  eaaautors  of  tftie  deceased  Migop-G^ 
5^  aeral  Aleiander  Murray  Macgregor"— 4he  renewai  of  that  bill  by  the  subio* 
iqoeot  acceptances — the  fiiiilure  to  pay  the  aaieuat,  and  the  bankriqttcy  of  Camp* 
Ml— -and  the  oonclusinn  is,  tiiat  these  parties,  so  named  as  executoes,  should  bn 
decerned  to  pay  the  amount  to  die  respondents,  with  interest.  The  summons 
was  executed  against  the  petitioner  on  2d  September  1834.  On  the  4th»  an  ap» 
^hcaiion  by  the  puEsnen  was  made  for  btters  of  inhibition,  which  niera  signeted 
on  the  19th,  These  lettert  set  forth  the  terms  of  the  snamont  fwbnte,  mnI 
VOL.  XI.  3  o 
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<5  July  1836.  thea  substiined,  that  the  defeoderfy  knowing  that  decree  would  be  obtained  against 

v^py-^i/     them,  were  dilapidating  their  lands,  Sec.  in  common  form ;  and  alto,  that  they 

Earl  of  Coith-  were  putting  away  their  whole  mo?eable  goods,  gear,  &c.  The  will  of  the  inhibition 

ncss  t;.  Eaton,  was,  therefore,  'to  inhibit  and  discharge  the  said  Lady  Charlotte  Murray  Macg;regor, 

Hammond       «  ^^^  Rjght  Honourable  Alexander  Earl  of  Caithness,  and  Sir  E?an  Macgregor, 

and  Sod,  &c.    ,  personally,  or  at  their  respective  dwelling-places,'  &c.  *  that  they  in  nowise  sell, 

NarMUtv«i        *  alienate,*  &c.  any  of  their  lands,  heritages,  &c.  in  prejudice  of  the  decree  to  be 

obtained  on  the  said  depending  process.    Under  this  inhibition,  executions  were 

returned  against  the  petitioner  individually,  and  arrestments  were  used  in  the  handa 

of  his  tenantry,  to  the  number  of  seventy- four,  and  of  his  factor.    The  bill  for  the 

letters  of  inhibition  was  passed  on  the  4th  of  September,  while  the  only  mandate 

froth  the  respondents  which  was  produced  was  one  dated  at  Newmarket  on  the 

9th^of  September,  authorising  the  mandatary  to  raise,  prosecute  and  follow  out  all 

proceedings  which  he  might  deem  requisite  in  the  courts  of  law  in  Scotland,  to 

be  taken  a^inst  Lady  Murray  Macgregor^  the  petitioner,  and  Sir  Evan,  *  all  exe- 

'  cutors  of  the  said  Major-General  Alexander  Murray  Macgregor,*  for  recovefy 

of  the  sum  in  the  bill  of  August  1828. 

In  these  circumstances,  the  petitioner  presented  the  present  application  for  recall 
of  the  inhibition,  and  for  loosing  the  arrestments,  without  caution  or  consignadon, 
piettdmgf  inter  alia-^1.  That  the  respondents  being  resident  furth  of  Scotland,  no 
diligence  could  be  sued  out,  or  action  raised  in  their  name,  without  a  mandate; 
and  if  so,  the  mandate  of  9th  September  never  could  give  validity  to  the  inhibitioo 
which  was  authorised  by  a  bill  presented  on  the  4th  of  September ;  and  that  the 
mandate  in  this  case,  such  as  it  was^  authorised  no  individual  proceedings  against 
the  petitioner,  but  only  against  the  executors  of  Sir  Alexander  Macgrcgor,  who 
stood  as  acceptors  on  the  bill  as  such.  S.  The  use  of  inhibition  against  the  pe> 
titioner  individually,  and  directly  against  bis  private  estate,  was  wholly  unwarrant- 
able and  incompetent, — the  summons  setting  forth  the  acceptance  as  having  been 
granted  by  three  parties  jointly  as  executors,  and  there  being  no  conclusion  in 
that  action  against  any  one  of  them  severally  or  individtially ;  and  that  even  ba^ 
the  diligence  been  cqmpetently  raised,  the  use  of  it  had  been  oimioos  and  op» 
pressive  in  its  unprecedented  extent  and  consequences  to  the  petitioner. 

Answers  were  lodged  to  the  petition ;  but  the  discussion  was  delayed  in  con* 
sequence  of  the  death  of  Mr  Hugh  Macqueen,  W.S.  the  mandatary.  Another 
mandatary  having  been  sisted,  the  case  was  again  pot  to  the  rolL 


Petitioner's 
Pleas. 


At  advising. 

The  Dean  of  Faculty,  for  the  petitioner,  contended,  that  the  material  qnea* 
tton  arose  at  the  outset,  whether  the  diligence  was  authorised,  and  whether  the 
late  mandatary  had  power  to  uSe  personal  diligence  under  his  mandate,  which 
was  not  in  existence  at  the  time  the  warrant  for  the  letters  bad  been  obtained; 
The  fiat  on  the  bill  was  dated  on  the  4th,  while  the  mandate  trare  date  the  Sth 
of  September.  Thus  the  diligence,  which  bean  the  same  date  as  the  warrant,  waa 
not  sufficiently  authorised.  It  was  one  thing  to  take  steps  for  recovery  of  a  ciebt, 
and  another  to  use  personal  diligence  The  mandate,  besides,  only  authorised 
proceedings  against  the  parties  as  executors;  and,  2d/y,  The  diligence  waa  not 
used  in  the  way  the  warrant  authorised  it,  as  it  contained  no  authority  for  per- 
sonal diligence.  The  bill  for  the  letters  of  inhibition,  and  the  letters  tbemseiTe% 
as  founded  on  the  action,  were  no  sufficient  warrant  for  individnal  diligence; 
and,  without  any  allegation  that  the  eiecutry  funds  had  been  misapplied,  was  it 
•competent  to  go  against  the  executors  ?  Something  must  have  been  set  forth  on 
the  face  of  the  summons  in  the  action,  to  warrant  a  penonai  decree  against  tht 
lexecutori^  and  personal  diligence  against  them. 
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Kea^,  for  the  respoodenta^^No  use  wat  made  of  the  warrant  until  the  mandate  5  July  1836. 
was  obtained,  and  no  diligence  was  used  on  it.    When  the  mandate  was  obtained^     ^^t^s/^^ 
the  mandatary  then  rendered  himself  liable  for  all  the  consequences,  as  sanctioned  Earl  of  Caith- 
by  the  cases  of  Lockhart  v.'Ferrier,  22d  Dec.  1852,  and  Campbell  o.  Montgomery,  nen  v.  Eaton, 
in  June  1833.    Then,  as  to  the  objection  that  the  parties  are  charged  as  executors,  ^^«?°^°^ 

the  biU  was  not  accepted  by  them  merely  as  executors,.aqd  this  is  not  a  dilfgence        ^ 

as  against  executors,  though  they  are  called  designati?e  as  such.  Respondents' 

It  was  intimated  from  the  bar,  that  the  respondents  would  consent  to  the  recall  Fleas, 
of  the  inhibition  and  arrestments,  on  caution  being  found  forXr.1500. 

Lord  Jtutice^Clerk.'^M  to  one  part  of  the  case,  the  formality  and  regularity  Opinion  of 
of  the  diligence,  I  think  the  objections  stated  are  not  well  founded.  The  will  of  ^^^^* 
the  letters  is  not  against  these  parties  merely  as  executors.  The  action  on  which 
.the  letters  proceed  is  on  a  liquid  document  of  debt,  and  the  diligence  has  re- 
ference to  that  action.  As  to  the  other  point  of  the  mandate,  it  is  one  requiring 
consideration ;  and  having  given  it  that  consideration,  I  am  now  satisfied  the  ob» 
jection  of  want  of  the  mandate  is  not  good.  No  doubt  the  warrant  for  the  letters 
of  inhibition  was  issued  on  the  4th  September,  though  the  mandate  only  bore  date 
the  9th;  but  then  it  sanctioned  every  thing  that  had  been  done.  It  was  not  until 
the  1 2th  that  the  letters  were  signeted,  and  until  then  nothing  had  been  done* 
It  is  of  no  signification  that  the  ordinary  style  of  the  letters  draws  back  to  the 
date  of  the  warrant,  because,  in  fact,  no  execution  could  be  done  in  the  diligence 
:oiitil  the  signet  was  appended  to  it  I  hold  thesigneting  to  be  the  true  beginniiig 
of  the  proceedings,  as,  until  this  was  done«  the  letters  were  not  valid.  A  mandate 
is  in  time  at  the  date  of  a  caption,  though  not  in  existence  at  the  date  of  the 
horning.  I  by  no  means  approve  of  the  rigid  execution  of  this  diligence  against 
^he  noble  petitioner ;  but  with  regard  to  whether  it,  as.  following  on  the  action 
which  is  in  dependence,  is  nimious  and  oppressive,  I  cannot  consent  to  its  recall 
on  any  supposition  that  we  have  considered  the  merits  of  that  action,  which  I 
think  a  very  delicate  matter,  and  improper  for  us  to  give  any  expression  of  opinion 
upon.  I  do  not  think,  therefore,  we  are  in  a  condition  to  recall  this  inhibition ; 
but  now  that  the  offer  is  made  to  withdraw  it  on  caution  for  L.I500,  I  think  ft 
should  be  closed  with. 

The  other  Judges  acquiesced. 

The  proposal  of  the  respondents  was  subsequently  accepted,  but  the  petition  Judgment* 
for  recall  was  refused,  with  expenses. 

Act.  Dim  ofFac  (Haj^)  BuOhafwrd^  P.  Bobtrtton.  Alt.  X$ay^  Bvehanatu 

Eobai  Bojff  W.S.  and  jSoji^  j-  Adam,  Agents. 

R* 
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nnsT  DIVISION. 

No.  CLXXXIX.  lA  My  1886. 

Sir  GEORGE  WARRENDER 

affainst 
LADY  WARRENDER, 

Process. — Husband  and  Wife.  —  Divorce.  —  Adultery.  — 
Proof. — A  defender  in  an  action  of  divorce  Jbr  adultery^  who  had 
stated  various  acts  of  recrimination  in  defence^  and  in  support  of  that 
defence  had  raised  a  counter  action  qf  divoree^  in  which,  however^ 
the  oath  de  calumnia  had  not  been  retum/ed^^^found  not  entitled  to  a 
proof  of  recHminaiiony  nor  to  demand  that  the  order  for  proof  in  the 
original  action  should  he  sided  until  tlie  counter  action  admitted  of 
being  sent  to  proof 

Process.— Stat.  6.  Geo.  IV.  c.  120,  J  19 The  Court  held^  that 

on  a  verbal  report  by  the  Lord  Ordinary ,  they  were  entitled^  wider 
the  Judicature  Act,  $  19,  to  pronounce  a  judgment  which  should 
be  considered  as  a  judgment  of  the  Inner^House,  although  the  Lord 
Ordinary  had  not  made  avizandum  with  the  cause. 

Namdve.  This  case  was  an  action  of  divorce  for  adultery,  raised  at  the  in- 
stance of  the  pursuer  in  1833,  in  which  acts  of  recrimination  were 
stated  in  defence.  In  support  of  this  defence  of  recriminatiom  a 
counter  action  of  divorce  was  raised  by  the  defender  in  1886,  but 
the  report  of  the  commission  to  take  the  defender's  oath  de  calomnia 
had  not  yet  been  returned. 

The  record  in  the  original  action  having  been  closed,  amotion 
was  made  by  the  pursuer,  for  a  commission  to  take  a  proof  of  his  aver- 
ments. This  was  opposed  by  the  defender,  on  the  grounds  stated  by 
the  Lord  Ordinary  in  the  following  interlocutor : 

^  17 th  June  1836. — The  Lord  Ordinary  having  heard  counsel  for 

*  the  parties,  appoints  the  pursuer  to  print  the  record,  and  put  copies 

<  thereof  in  the  boxes  of  the  Lords  of  the  First  Division  of  the 

<  Court,  that  the  Lord  Ordinary  may  report  verbally  the  questions, 

<  1st,  Whether  the  defender  is  entitled,  in  hoe  statu,  to  a  proof  of  the 

*  articles  in  her  statement  of  facts  containing  recriminatory  charges 

<  of  adultery  against  the  pursuer  ?  and,  2d,  Supposing  the  former 

<  question  to  be  decided  in  the  negative.  Whether  the  defender, 

<  having  raised  a  counter  action  of  divorce,  which  is  now  awaiting 

*  the  report  of  a  commission  to  take  her  oath  de  calumniay  is  en- 
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*  titled  to  demand  that  the  order  for  proof  in  the  original  action  at  7  July  1836. 

*  the  instance  of  her  husband  shall  be  sisted  until  her  counter  action    ^^^V^ 

*  admit  being  proceeded  in,  to  the  effect  of  allowing  her  a  proof?*   warrender."' 

The  Lord  Ordinary  reported  the  cause  verbally. 

The  defender  pleaded — On  the  authority  of  the  case  De  la  Motte  Defender*! 
t?.  Jardine,  9th  March  1787,  a  proof  of  recrimination  should  be  aU  ^^' 
lowed  even  before  a  counter  action  has  been  brought ;  but,  at  all 
events,  when  such  action  has  actually  been  raised  in  support  of  the 
defence  of  recrimination,  stated  at  great  length  in  the  original  cause, 
the  process  should  be  sisted  until  the  whole  cause  is  in  a  position 
for  a  joint  proof. 

'    The  pursuer  pleaded — Recrimination  requires  to  be  stated  in  a  Panuer't 
separate  action;  Lockhart  v.  Henderson,  7th  Dec.  1709.     There-  ^^^' 
fore,  until  that  is  done,  that  defence  cannot  have  any  effect  in  the 
present  case.     But  it  is  still  uncertain  whether  the  action  of  the 
lady  will  go  on,  as  the  oath  de  calumnia  has  not  been  reported. 

The  pursuer  is  therefore  entitled  to  lead  his  proof,  hoc  statu ;  nor 
is  it  any  reason  for  delay  that  a  decision  can  not  be  given  until  the 
•defender's  proof  has  also  been  taken. 

The  Court  (33d  June)  unanimously  pronounced  an  interlocutor  Judgment. 
allowing  the  pursuer  a  proof,  and  granting  a  commission  in  the  ac- 
tion at  his  instance. 

A  doubt  having  been  expressed  from  the  bar,  whether  the  judg- 
ment was  to  be  considered  as  a  judgment  of  the  Inner- House  or 
an  interlocutor  of  the  Lord  Ordinary,  as  the  cause  had  come  before 
the  Court  on  a  verbal  report  without  avizandum  having  been  made 
by  the  Lord  Ordinary,  the  Court  were  of  opinion,  that  by  the 
Judicature  Act,  §  19,  they  wert  entitled  to  pronounce  a  judgment 
which  should  be  final  although  avizandum  had  not  been  made. 

After  the  oath  de  calumnia  of  the  defender  had  been  returned,  a 
motion  was  made  for  repeating  the  counter  process  at  the  defender's 
instance  in  the  acdon  at  the  instance  of  the  pursuer,  and  for  being 
allowed  a  proof,  hoc  statu,  of  the  recriminatory  articles  stated  in  de- 
fence in  the  latter  action.  The  Court  refused  the  motion^  en  the 
ground  that  a  commission  to  take  a  proof  having  been  granted  hy 
the  Court,  which  had  not  yet  been  reported^  the  motion  was 
incompetent  at  that  stage  of  the  procedure. 

liord  Ordinary,  Fulleriim.         Act.  Dim  ofFac  fffopt,)  Andenon,         AlL  KiBay, 
JkUherfurd,  H, «/.  RcherUon,  John  Murray ^  S.  S.  C.  and  JEneas  Machean, 

W.  S.  Agenu.        D.  Gerk« 

Ct  R.  . 
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FIBST  DIVISION. 

No.  CXC.  7th  July  1836. 

JOHN  PARKER,  Assistant  Clerk  op  Session,  P£TiTioNE|t» 

againU 
LORD  CAWDOR  and  Others,  in  the  Division  of  dm* 

JHONTY  OF  HaRMUIS* 

Process. — Division  of  Commontt. — State  of  the  Proof.*^ 

Clerk's  Fees. —  The  whole  of  the  parties  in  a  process  qfdivisiom 

ofcommonty  found  conjunctly  and  seoerally  liable  for  the  dtrVsfeu 

for  preparing  the  state  of  the  proof  reserving  to  Oie  parties  ihmrre*^ 

lief  against  each  other. 

Narrative.  Mr  Brodie  of  Brodie  raised  a  process  of  dinsion  of  the  commonty 
of  Harmuir,  in  which  Cdlonel  Gordon  of  Cluny,  Lord  Cawdor,  and 
Sir  James  Dunbar,  were  called  and  appeared  as  defenders.  The 
usual  commission  having  been  granted,  the  proof  was  taken»  andt 
along  with  the  procedure  held  before  the  Commissioner,  was  report- 
ed to  the  Lord  Ordinary,  who  pronounced  circumduction  and  great 
avizandum,  in  February  1 835.  The  cause  was  immediately  transmit 
ted  by  Colonel  Gordon's  agent  to  the  petitioner's  office,  in  order  that 
a  state  of  the  proof  might  be  prepared,  in  common  form,  for  the  Inner^ 
House.  The  state  being  ready,  printed  copies  were  sent  to  all  the 
agents,  and  boxed  to  the  Court  Those  sent  to  the  agents  of  Lord 
Cawdor  and  Mr  Brodie  were  returned  to  the  clerk,  accompanied 
by  letters,  declining  to  receive  them,  or  to  pay  any  part  of  the  ex- 
pense ;  and  a  minute  was  lodged  in  process  for  these  pardesy  sta* 
ting  that  they  were  quite  satisfied  with  the  portion  of  the  commonty 
allocated  to  them  respectively  by  the  Commissioner,  and  that  though 
there  were  disputes  between  Colonel  Gordon  and  Lord  Cawdor, 
the  adjustment  of  these  would  not  affect,  to  any  extent,  the  shares 
allotted  to  the  other  parties.  They  therefore  craved  decree  of 
division,  in  terms  of  the  Commissioner's  report,  so  &r  as  Lord  Caw- 
dor and  Mr  Brodie  were  concerned ;  and  they  protested  they  should 
not  be  liable  in  any  part  of  the  expenses  to  be  occasioned  by  the 
other  parties,  nor  for  preparing  and  printing  the  state. 

After  several  ineffectual  attempts  to  obtain  a  settlement,  the 
petitioner  applied  to  the  Court,  stating  the  circumstances,  and  cra- 
ving judgment  ^  either  against  all  the  parUes,  conjunctly  and  seve- 
c  rally»  or,  at  least,  against  Colonel  Gordon,'  (whose  agent  had  or* 
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dered  tbe  state,)  <  i^serving  to  him  his  relief  against  all  concerned/  7  July  1836. 
The  petitioner  referred  to  the  Act  of  Sederunt,  llth  March  1800, 
§  9|  passed  for  the  very  purpose  of  protecting  the  derks  in  such  j^^^^  cawdor 
cases  as  the  present.  »»<!  Others. 

At  advising  the  application,  Neaves,  for  Sir  James  Danbar  and  Defenders* 
for  Colonel  Gordon,  stated  there  had  been  some  misapprehension  ^^ 
among  the  parties  here.  There  was  no  doubt  that  Mr  Parker  was- 
clearly  entitled  to  payment  of  tbe  fees  of  the  prepared  state,  what-' 
€?er  discassions  might  arise  between  particular  parties ;  and  he  had' 
no  objection  to  tbe  petitioner's  request,  on  the  understanding  that 
Colonel  Gordon's  relief  against  the  other  parties  should  be  reserved 
to  him. 

Stmdfardf  for  Lord  Cawdor,  stated,  that  his  Lordship  had  been 
quite  satisfied  with  the  portion  of  the  commonty  assigned  to  him 
by  the  Commissioner  appointed  by  the  Lord  Ordinary;  and  he  com- 
plained of  being  obliged  to  pay  for  discussions  amongst  other  par- 
ties with  which  he  had  no  concern;  or  for  the  preparation  and 
printing  of  the  state,  which  he  had  not  ordered,  and  which  was  not 
necessary  to  enable  him  to  obtain  decree  in  terms  of  the  report. 

Lord  Bdlgray. — I  am  afraid  the  objectors  are  out  of  shape.  A  Opinion  of 
division  of  commonty  is  an  Inner-House  process,  and  before  it  can  ^^^ 
come  before  your  Lordships,  a  state  of  the  proof  must  be  prepared 
by  the  clerk,  and  boxed.  The  state  is  absolutely  necessary,  not 
merely  for  the  purpose  of  ascertaining  the  amount  of  expenses 
against  each  party,  but  also  before  decree  of  division  can  be  pro« 
aounced.  The  question  of  relief,  inter  se,  may  be  subsequently 
settled ;  but,  in  the  meantime,  the  expense  of  the  state  must  fall 
upon  all  the  parties,  conjunctly  and  severally. 

Lord  Gillies. — After  the  division  of  the  commonty  is  finished, 
two  of  the  parties  have  a  dispute  about  their  respective  portions. 
IJow,  that  question  may  be  carried  to  appeal,  and  lead  to  a  long  an^ 
protracted  litigation,  and  is  a  third  party  to  be  subjected  to  the  exr 
•pense  of  all  this  ? 

Lord  Mackenzie. — Although  one  party  has  contested  a  point,  is 
he  to  be  subjected  in  the  whole  expense  ?  Before  doing  so,  you 
jnust  discriminate  how  that  party  is  to  blame ;  otherwise  it  would 
be  very  hard.  In  my  opinion  they  ought  at  present  to  be  found 
liable,  conjunctly  and  severally,  reserving  to  them  their  relief  inte^r 
Me. 

Lord  President, — I  concur  in  tlie  view  last  stated.  This  is  jast 
«8  miich  a  common  f  xpense  for  .wh|ch  the  parties  interested  are  lii^- 
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Parker  v. 
Lord  Cawdor 
and  Othert. 

JudgroeDt. 


7  July  18S6«  Me,  conjanctSy  and  serenJly,  as  tlie  fee  to  tbe  ComaksiM^,  ^ic 
the  expense  of  the  survey  which  we  lately  decerned  for. 
The  following  is  the  judgment  of  the  Court :  <  The  Lords  having 

*  advised  this  note,  and  heard  counsel,  &c.  find  the  said  partiea 

<  liable  to  the  said  John  Parker  for  the  sum  of  L.76 :  13 :  6^  oan- 

*  junctly  and  severally,  and  decern  accordingly ;  reserving  to  the 

*  parties  their  relief  against  each  other  as  accords :  Farther^  find  tke 
^  said  John  Parker  entitled  to  the  expenses  of  this  applieatioiH 
'  modify  the  same  to  L.10 :  16 :  4,  and  decern  therefor  against  the 

<  said  parties,  conjunctly  and  severally^  with  die  expense  of  extract 

*  and  allow  this  decree  to  be  extracted  ad  interim.' 


For  the  Petitioner,  Dean  of  Fat.  {Hope,)  For  the  Partieii  Aiflsott  and  5aMJ(ML 

MaekenzU  f  Sharpe,  W.  S.  Tod  ^  Rmam^  JoJm  Bauria,  Qwdon  4-  Stmari» 
and  Akx.  Scot,  W.  &  Agents. 

C.  R. 


SECOND  DIVISION. 


No.  CXCI. 


%th  Jtdy  1836. 


Karrati?e. 


ROBERT  THOMSON  and  Others 

affainst 

THE  MAGISTRATES  OF  WICK,  &c. 

BuaaH-RorAL. — (Election  op  Tdwm-Councilwrs.) —  Stat. 
8.  AND  4.  Will.  IV.  c.  76,  §  16. — Petition  and  complaint  ayaind 
the  ekdion  of  counciUars  for  the  hurgh  of  Wick  held  incompetad 
under  the  Burgh  Ibeform  Act. 

In  virtue  of  the  ancient  set  and  usage  of  the  burgh  of  Wicl,  the 
icouncil  consists  of  twelve  persons ;  and  by  the  16th  section  of  the 
Statute  3.  and  4.  William  IV.  c.  76,  four  councillors  go  out  of 
office  annually,  and  a  similar  number  are  to  be  elected  in  their 
iDom. 

The  annual  meeting  for  electing  councillors  for  the  burgh  of 
Wick  was  held  at  Wick  on  dd  November  1835,  when  an  elec- 
tion of  four  councillors  took  place.  The  petitioners  now  challenged 
that  election  by  complaint  to  the  Court  of  Session,  founded  on  the 
Act  of  Parliament  16.  Geo.  II.  c.  11,  $  24,  by  which  it  is  enacted^ 
-*  That  it  shall  and  may  be  lawful  to  and  for  any  constituent  member, 
<  at  any  meeting  for  election  of  magistrates  ix  eottnciUony  or  any 
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*  meeting  previoas  to  that  for  the  election  of  magistrates  and  eoun-  8  July  1836. 


'   *  ciUors  respectively,  who  shall  apprehend  any  wrong  to  have  been 

«  done  by  the  majority  of  such  meeting,  to  apply  to  the  said  Court  JJhwTi;"  The 
^  of  Session  by  a  summary  complaint  for  rectifying  such  abuse,  or  Magistrates  of 

*  for  making  void  the  whole  election  made  by  the  said  majority,  or  ^^^*  ^^ 

*  for  declaring  and  ascertaining  the  election  made  by  the  minority,  so  NamUve. 

*  as  such  complaint  be  presented  to  the  said  Court  of  Session  with- 
^  in  two  calendar  months  after  the  annual  election  of  the  magistrates 

*  and  councillors ;  -and  the  said  Court  shall  thereupon  grant  a  war- 

*  rant  for  summoning  the  magistrates  and  councillors  elected  by  the 

<  majority,  upon  thirty  days'  notice,  and  shall. hear  and  determine 

*  the  said  cemplaiat  summarily,  withoat  abiding  the  course  of  any 

*  roll,  and  shall  allow  to  the  party  who  shall  prevail  th^ir  full  costs 

*  of  suit : '  And  founded  also  on  the  14.  Geo.  IIL  c  81,  §  1,  by 
which  Jt  is  enacted,  in  relation  to  the  foresaid  act,  and  the  com« 
plaints  thereby  authorised  for  redress  of  wrongs  committed  in  the 
annual  elections  of  royal  burghs,  that  from  and  after  the  12th  of 
June  1774,  ^  the  Court  of  Session  shall  grant  warrants  for  the  ser« 

<  vice  of  all  such  complaints  as  aforesaid,  upon  fifteen  days'  notice/ 
The  petition  narrated  the  3.  and  4.  Will.  IV.  c.  76,  particularly 
sections  4,  5,  8,  11,  15,  16,  and  36,  within  the  operation  of  which 
the  burgh  of  Wick  falls,  being  entitled,  along  with  several  other 
burghs,  to  send  a  member  to  Parliament.  The  petition  then  set 
forth  various  grounds  of  complaint  and  irregularity  in  the  lists  of 
election  and  qualifications  of  the  respondents,  and  prayed  the  Court, 
inter  alia,  to  ordain  the  town-clerk  and  provost  to  receive  the  peti- 
tioners as  councillors,  duly  elected  at  the  meeting  of  3d  November 
1835. 

Answers  were  given  in,  and  the  case  was  remitted  to  the  Lord 
Ordinary,  who  appointed  a  condescendence  and  answers,  and  after- 
wards reported  them  to  the  Court  The  respondents,  inter  alia, 
pleaded — That  the  proceedings  at  the  election  were  not  subject  to 
the  review  of  the  Court.     At  advising. 

Lord  Justice-CIerk. — We  cannot  sustain  this  petition.    I  give  no  OpinioD  of 
opinion  as  to  the  competency  of  a  reduction ;  but  I  would  not,  as  Court. 
has  been  moved  for,  sist  this  petition  in  the  meantime,  because  it 
woul4  be  sanctioning  the  old  practice.   The  review  of  election  pro- 
ceedings was  never  meant  to  be  in  the  Court  of  Session  under  the 
Reform  Acts. 

Their  Lordships  concurred,  and  unanimously  dismissed  the  peti-  jadgment. 
tion  as  incompetent,  with  expenses. 

Act  D.  M*yeiU,  Nemm.  Alt.  RtUkafurd,  PtOtntm.         Eom$  i  Roes,  W.a 

and  VFiOMiii  Stahsrlrndp  W  &  Agenta.        A  Clerk. 

VOL.  XI.  dp  R. 
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FLRST  DIVISION. 
No.  CXCII.  9th  My  1836. 

JAMES  HAMILTON 

against 

TENNENT  &  COMPANY. 

Process, — Jury  Trial. — (Notice  of  Motion.) — The  parsuer 
of  this  Jury  cause  baring  given  notice  at  the  Jury  Office  of  a  motion 
to  have  the  issues  remodelled,  but  having  sent  no  intimation  to  the 
opposite  party,  the  Court  ordered  the  motion  to  be  withdrawn  as 
irregular,  in  respect  that  the  words  of  the  act  being,  ^  to  apply  to 
<  the  Court  by  motion,'  the  usual  notice  to  the  opposite  party  was 
requisitCk 

Act  Dean  qfFac,  (Hope,;  MonieUh.  Alt.  Robtrtsom.  Woihenpoon,  {•  Mad, 

W.S.  and  FUher  jr  Duncan,  W.S.  Agents.        Jury  Clerk, 

C.  R. 


FIRST  DIVISION. 

No.  CXCIII.  9th  July  1836. 

WILLIAM  SWANSON 
against 

ROBERT  WIGHT, 

Trustee. — Sequestration. — An  ex-tntstee^  who  admitted  a  balance 
in  his  hands^  *  but  subject  to  a  deduction  of  such  for ther  payments  as 
*  he  can  instruct^*  ordained  to  consign  tliefoU  balance  admitted. 

In  consequence  of  a  petition  and  complaint  at  the  instance  of  the 
petitioner,  trustee  on  a  sequestrated  estate,  against  the  respondent, 
the  former  trustee,  and,  in  compliance  with  an  order  of  the  Court, 

<  to  state  the  precise  sum,  if  any,  which  he  admits  he  has  in  his  hands, 

<  or  under  his  control,  as  trustee,'  the  respondent  lodged  a  minute, 
in  which  he  admitted  that  a  balance  of  L.2049  :  9  :  6^  remained  in 
his  hands,  ^  snbject  to  a'  deduction  of  such  further  payments  as  he  can 
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*  instruct'    On  the  report  of  the  Lord  Ordinary,  the  Court,  holding  9  juiy  133^^ 
the  trustee  amenable  till  discharged,  and  looking  to  the  balance    V^^s^^k./ 
admitted,  whilst  no  deductions  were  prored,  ordained  consignation  ^.'?^°  ^* 
of  the  admitted  sum  before  Tfntif^yn!**  next,  and  after  that  allowed 
interim  extract  to  go  out 

Lord  Ordinary,  CockbHnu  Act.  Butlurfkrd,  ManteUh.  Alt  J.  M'NmH 

Gibaon^CndgM,  Wardlaw  jr  Dabdei,  W.  S.  and  J.  Adam^  W.  a  Agents.         S. 
Clerk. 

C.  R* 


JURY  SITTINGS. 


No.  I.  2lsi  December  1»35. 

PATULLO 

against 
ANDERSON. 

(Before  the  Lord  Justice-Clerk  (Boyle)  and  a  Common 

Jury.) 

Assault. — Damages  L.50. — The  pursuer  and  defender  were  me-  Narrative, 
dical  practitioners  in  Cupar-Angus.  The  pursuer,  a  surgeon,  had 
been  for  some  time  attending  a  poor  boy.  The  boy  being  in  a 
very  dangerous  state,  his  friends  called  in  the  defender,  a  phy- 
sician, without  informing  the  pursuer.  At  their  first  meeting  in 
the  sick-room  of  their  patient,  who  died  two  days  afterwards,  the 
defender  accused  the  pursuer  of  having  administered  improper  me- 
dicines to  his  patient:  the  pursuer  retorted  by  questioning  the  de- 
fender's right  to  interfere :  this  was  replied  to  by  an  opprobrious 
epithet  from  the  defender,  to  which  the  pursuer  rejoined  in  a  simi- 
lar strain.  The  defender  then  struck  the  pursuer,  who  remained 
passive  under  the  infliction.  The  Lord  Justice-Clerk  stated  to  the 
Jury,  that  while  they  must  understand  that  no  words  would  justify 
a  blow,  and  while  it  also  appeared  that  the  defender  was  the  ag- 
gressor, still,  iis  the  circumstances  did  not  reflect  much  credit  upon 
either  party,  he  considered  they  would  be  justified  in  making  the 
damages  as  low  as  possible. 

'  Verdict  for  pursuer,  Damages  L.SOi 

For  Punueri,  jfAiy,  Robertton*  M*Inio$h  jf  Dueatf  W.  S.  Agents.  For 

Defenders,  Dean  rf Foe.  {Hope),  A,  M'Neill,        James  Brodie,  Agent.         J£r 
JtusseU,  Clerk. 

vol.  xr.  a 


JURY  SITTINGS.  No.  2. 


No.  II.  22d  December  1835. 

SAMUEL  JAMES  HALLAM 

against 
FREDERICK  GYE  and  COMPANY. 

(Before  the  Lord  Justice-Clehk  (Botle)  and  a  Common 

Jury.) 

Judicial  Slander. — Wrongous  Arrest. — Action  of  damages  fir 
slanderous  matter  injudicial  proceedings^  and  for  an  arrest  in  Eng* 
land^  pending  proceedings  here  for  the  same  debt^  the  said  arrest  be- 
ing forther  alleged  to  be  in  itselffoinditus  illegal  and  informoL  Vet' 
did  for  pursuer^  X.2000. 

Proof. — (2.)  Not  competent  to  question  a  witness  who  has  examined 
the  books  of  a  concern^  as  to  the  mode  in  wkicli  the  balances  were 
adjusted  J  when  the  books  have  not  been  produoed* 

(3.)  Judge* s  notes  on  a  previous  trial  are  not  evidence. 

Issue,  (Competency  of).-^(4.)  QuesHon^  whether  an  issue  eoM 

.  be  allowed^  on  a  mere  allegation  that  a  party  bad  instituitd  an  ordi- 
nary action^  in  which  he  made  claims^  which  a  Jury  might  think  is 
oughtf  or  must  have  known  to  be  unjust  f 

Narrative.  The  defenders  are  extensive  tea-dealers^  having  their  priadpil 
establishment  in  London.  In  July  ld27,  the  parsuer  was  sfH 
pointed  by  the  defenders  to  take  the  managemeni  of  a  sh<^  ia 
Waterloo  I^acei  £dinburgb|  which  was  opened  by  them  under  tke 
name  of  th«  London  Genuine  Tea  Company.  In  conte^tueiice  of 
a  report  to  the  defenders  by  one  of  the  shopmen,  that  he  had  beea 
struck  in  the  shop  by  the  pursuer,  in  presence  of  custosierB,  the 
defeaders  resolved  to  dismiss  the  pursuer  from  their  employnent 
Aecordil^ly,  ia  November  1829,  shortly  after  receiving  this  re* 
port,  the  defenders  sent  down  a  person  of  the  name  of  Tress^  with 
powers  to  supersede  the  pursuer,  and  with  a  letter  dismissing  him. 
Upon  receiving  this  letter,  the  pursuer  delivered  up  to  Treaa  die 
keys  of  the  desk  and  safe,  paid  over  a  balance  of  cash,  appearing 
from  the  books  to  be  due  to  the  defenders,  and  proceeded,  with 
the  assistance  of  Tress  and  the  other  shopanen,  to  take  an  inven* 
tory  of  the  stock.  The  letter  dismissing  the  pursuer  contained, 
inter  alia,  the  following  passage :  <  If  you  can  point  out  any  situa- 
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<  tion  in  our  establishment  likely  to  suit  you,  we  shall  be  happy  to  22  Dec.  1935. 

*  hear  from  you,  and  to  promote  your  interest  in  any  shape  in  our    '^'^V^ 

*  power,  except  at  Waterloo  Place/     In  January  1830,  the  pur-  g*" an/co. 
suer  took  a  lease  of  a  shop  in  the  immediate  vicinity  of  the  de-      — -- 
fenders,  for  the  purpose  of  establishing  himself  as  a  tea-dealer.    In  ^*'^'*^^^- 
February  following,  the  defenders  raised  and  executed  against  the 
pursuer  a  summons  of  count  and  reckoning,  narrating,  ^  That  hay* 

^  ing  opened  a  branch  of  their  business  in  the  city  of  Edinburgh  in 

*  August  1827,  and  haying  placed  the  pursuer  as  their  managing 
^  derk  therein,  they  from  time  to  time  transmitted  large  quantities 

*  of  teas,  sugars,  coffees  and  other  articles  of  merchandise,  in  order 
'  that  the  same  might  be  disposed  of  for  their  behoof  by  him  as 

*  their  managing  clerk:  That  these  goods  were  disposed  of,  and  the 
^  prices  thereof  duly  received  by  him,  and  thai  he  continaed  to  act 

*  as  managing  clerk  of  the  defenders  in  the  branch  of  their  busi- 
'  ness  before  described,  from  the  month  of  August  1827  down  to 

*  the  30th  day  of  November  1829,  during  which  period  he  made 

*  various  remittances  of  cash  to  them,  being  part  of  his  iotromis*- 

*  sions  as  managing  clerk  aforesaid,  but  there  was  still  a  consider- 
^  able  balance  in  his  hands  belonging  to  the  defenders ;'  and  con- 
cluding, that  the  pursuer  should  render  a  just  account  of  his  intro- 
missions, and  setting  forth  the  balance  as  L.600,  with  interest  from 
the  period  of  the  pursuer's  dismissal.  The  summons  was  called  in 
Court  upon  the  4th  March  thereafter.  The  statements  made  by 
the  defenders  in  the  course  of  this  action  form  the  subject  matter 
of  part  of  the  issues  after  quoted.  This  action  resnlted  in  an  issue* 
upon  which  the  parties  went  to  trial,  in  these  terms :  ^  Whether 

<  the  defender  is  indebted  and  resting  owing  to  the  pursuers  in  the 

<  sum  of  L.120,  or  any  part  thereof,  as  the  value  of  stock  notac- 

*  counted  for  by  him,  or  of  moneys  received  by  him  on  account  of 

*  the  pursuers,  and  not  accounted  for?' 

At  the  trial,  the  present  defenders  adduced  certain  evidence,  in^ 
etructing  a  balanee  due  to  them,  amounting  to  L.84 :  19 : 3.  The 
present  pursuer  considering  said  evidence  to  be  oiatter  of  surprise, 
allowed  a  verdict  to  pass  against  him*  and  immediately  thereafter 
applied  for,  and  obtained  a  new  trial.  On  7th  January  1833,  the 
parties  again  went  to  trial,  when  they  agreed  to  withdraw  a  juror, 
and  to  refer  the  whole  matters  in  dispute  to  Mr  James  Brown,  ao- 
.eountant.  On  ^th  January  1834,  Mr  Brown  pronounced  an  award, 
finding  the  balance  due  by  the  pursuer  to  be  L.4:3: 11^,  as  the 
amount  of  certain  immaterial  errors  or  omissions  in  the  books ;  and 
he  concluded  bis  award  as  follows :  ^  I  think  it  fair  to  add,  that 

<  keeping  in  view  ike  extent  and  magnitude  of  the  business  under 
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22  Dec.  I8a5.  <  the  defender's  charge,  the  errors  and  omissions  above  alluded  to 

*  are  less,  in  my  opinion,  than  might  reasonably  have  been  antici- 

*  pated ;  and  considering,  on  the  whole  matter,  the  pursuers  to  be 
<  the  losing  party,  I  order  them  to  pay  all  the  costs/  Oki  the  18th 
January  1834,  the  Court  pronounced  judgment  in  terms  of  the 
award ;  and  on  an  appeal  against  this  judgment,  tlie  House  of  Lords 
affirmed  it.     (See  Reports.) 

In  March  1830,  the  pursuer  went  to  London,  where  he  made 
large  purchases  of  tea,  which  he  shipped  on  board  the  City  of 
Edinburgh  steam-packet  On  the  evening  of  Saturday,  the  27th 
of  March,  when  the  pursuer  was  about  to  go  on  board  said  ves- 
sel, to  accompany  his  purchases,  he  was  arrested,  at  the  instance 
of  the  defenders,  by  virtue  of  a  writ  of  capias  issuing  frotn  the 
Court  of  Common  Pleas.  The  writ  of  capias,  which  issued  the 
«ame  day  on  which  the  arrest  took  place,  proceeded  on  an  affidatit 
sworn  before  the  deputy-filacer  for  the  county  of  Surrey,  by  Henry 
Dixon  Parker,  clerk  to  the  defenders,  and  acting  on  their  employ- 
ment, and  by  their  authority,  which  bore,  that  the  pursuer  was 
justly  addebted  to  the  defenders  in  the  sum  of  L.94,  money  had 
iind  received  by  the  pursuer  to  and  for  the  use  of  the  defenders. 
The  pursuer  was  detained  in  custody  till  Monday  morning,  the29tb, 
when  he  was  liberated  on  bail  in  common  form.  Thereafter,  the 
attorney  of  the  defenders,  in  pursuance  of  a  judge's  order,  delivered 
to  the  attorney  for  the  pursuer  the  particulars  of  their  demand ;  and 
It  was  admitted  in  the  present  pleadings,  that  these  particulars  were 
included  in  the  original  action  of  count  and  reckoning,  raised  ui 
this  Court 


Issues. 


The  issues  upon  which  the  parties  went  to  trial  in  the  present 
action  were  as  follows :  ' 

<  It  being  admitted,  that  on  the  8d  day  of  February  1880,  the 
*  defenders,  Gye  and  Hughes,  raised  and  thereafter  insisted  in  an 

<  action  against  the  pursuer  for  payment  of  the  sum  of  L.500,  or  of 
'  such  other  sum  as  should  appear  to  be  due  by  him,  as  a  balance 

<  due  by  the  pursuer  to  the  defenders : 

<  1 .  Whether,  in  a  paper  or  pleading,  entitled,  Revised  Conde«> 

<  scendence  in  the  said  action,  the  said  Oye  and  Hughes  did  insert 

<  or  cause  to  be  inserted,  the  following  words,  or  words  to  the  fol* 
« lowing  effect,  according  to  the  meaning  hereinafter  set  forth,  vide^- 

<  licet,  <  The  defender'  (meaning  the  present  pursuer)  'wasre- 
«  sponsible  for  this  deficiency,  and  if  he  had  rightly  discharged  his 
<<  duties  subsequent  to  the  30th  September  1829,  lie  would  have 
<<  been  enabled  to  shew  how  it  had  arisen.     It  arose  entirely  frodi 
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<<  his  culpable  management,  neglect,  or  embezzlement ;  and  the  ^^  I^-  1^35* 
♦*  greater  part,  if  not  the  whole,  had  occurred  prior  to  30th  Sep-    ^^"^V*^ 
**  tember  1829/     And  the  following  worda,  or  words  to  the  follow-  Gye  an/'co. 

*  ing  effect,  viz.  ^  His'  (meaning  the  present  pursuer)  ^  final  re-       

^'  moval  was  resolved  upon,  in  consequence  of  his  failure  to  give  any 

*^  explanation  of  his  conduct,  or  meet  the  serious  charges  preferred 
^^  against  him  by  the  other  young  gentlemen  of  the  establishment.' 

*  And  the  following  words,  or  words  to  the  following  effect,  viz. 
^  Admitted  that  the  concern  prospered,  but  it  was  from  the  good 
*<  quality  of  the  tea  sold,  and  not  in  consequence  of  the  defender's ' 

*  (meaning  the  pursuer)  <  management-  The  diminution  of  the 
^*  business  of  the  pursuers '  (the  defenders)  <  since  the  defender's ' 

*  (the  pursuer's)  <  dismissal,  b  owing  to  the  public  having  disco- 
«<  vered  his  improper  conduct,  and  to  the  competition  which  he  has 
<*  entered  into  with  them  in  a  concern  opened  on  his  own  account, 
*<  which  competition  he  has  supported,  in  some  instances,  by  the 
*^  most  improper  means.'     And  the  following  words,  or  words  to  the 

*  following  effect,  viz.  ^  The  deficiency  in  both  these  periods  arose 
'^  under  circumstances  which  necessarily  infer  gpross  negligence  or 
«<  embezzlement  on  the  defender's'  (meaning  the  pursuer)  ^  part, 
^'  and  he  is  responsible  for  the  consequences  of  such  misconduct  ;* 

*  meaning  that  the  pursuer  was  dishonest  in  his  dealings,  and  un- 

*  worthy  of  confidence  ?  and,  Whether  the  whole  or  any  part  of 

*  the  said  words  are  of  and  concerning  the  pursuer,  and  are  false 
^  and  calumnious,  and  were  maliciously  inserted,  or   maliciously 

<  caused  to  be  inserted,  in  the  said  paper  or  pleading,  to  the  loss, 

<  injury  and  damage  of  the  pursuer? 

'  2.  Whether,  in  London,  on  or  about  the  27th  day  of  March 

<  1830,  the  defenders,  maliciously,  and  without. probable   cause, 

*  wrongfully  arrested  the  pursuer,  or  wrongfully  caused  him  to  be 

<  arrested,  or  wrongfully  detained  the  pursuer,  or  wrongfully  caused 

<  him  to  be  detained,  to  the  loss,  injury  and  damage  of  the  pur*> 

*  suer  ? 

Robertson^  in  opening  for  the  pursuer,  cited  the  following  cases :  AuUiorities 
Shaw  V.  Robertson,  13th  Dec.  1803,  (Mor.  LU  alibi  pendens,  App.) ;  ^  ^"^  P"' 
Cotton  V.  James,  1.  Bamewall  and  Adolphua,  128;   Mitchell  v. 
Jenkins,  2.  Nemlk  and  Manning^  301 ;  Nicolson  v.  Coghill,  4.  Bar-- 
newaU  and  Cresswell,  2L 

The  pursuer  called  Mr  Ogilvie,  accountant,  who  had  examined  Not  competent 
the  books  on  his  part,  in  the  proceedings  before  the  arbiter,  with  a  J^itn^^Xo  h«s 
view  to  establish  the  accuracy  of  the  result  of  his  investigations,  but  examined  the 
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books  of  a  con- 
cern, as  to  the 
mode  in  which 
the  balances 
were  adjusted, 
when  the  books 
have  not  been 
produced. 


the  DeaD  of  Facalty  objeeted  to  the  toamiimtion  going  beyond  a 
mere  statement  of  the  resalt,  in  respect  of  the  non-production  of  the 
books,  and  the  pursuer  did  not  press  it  &rther.  Mr  Brown,  the 
arbiter,  was  also  called,  who  identified  his  award,  and  stated  that  he 
considered  it  the  business  of  Oye  and  Company  to  make  out  their 
case,  which  he  did  not  consider  they  had  by  bringing  out  ao  small 
a  bahince.  The  Dean  of  Faculty  agidn  objected  to  any  examina* 
tion  as  to  the  accuracy  of  the  data  on  which  the  award  proceeded. 
The  pursuer  then  oalled  persons  who  had  had  large  dealings  with 
Hallam,  who  expressed  the  highest  opinion  of  his  honesty,  but 
stated,  that  the  legal  proceedings  had  led  them  to  contract  their 
dealings. 


Evidence.  The  arrest  was  proved  by  the  requisite  evidence,  and  also  the 

circumstances  attending  it,  as  above  detailed ;  and  to  prove  the  law 
of  England  as  applicable  thereto,  the  pursuers  called 

Mr  Samuel  Hughes,  barriBter<»at-law,  practising;  io  the  Conrt  of  Comnott 
Pleas*  After  statiog*  that  when  a  person  brings  an  ordinary  action  for  ta 
alleged  debt,  it  is  not  necessary  that  ha  should  arrest  the  defendant ;  interna 
gated,  For  what  sort  of  debt  is  it  competent  to  arrest  at  the  beginning  of  s 
suit  ?  It  must  be  a  money  demand  of  an  ascertained  amount ;  and»  therefore^ 
if  the  action  is  brought  for  general  damages  only,  however  large  they  quiy  be 
expected  to  be,  no  arrest  can  lie.  Suppose  a  person,  in  business  in  London, 
establishes  a  shop  in  a  town  in  England,  and  sends  a  person  there  to  ma- 
nage and  conduct  the  concern ;  and  that  thb  London  merchant,  having  sent 
goods  to  the  agent,  institutes  an  action  for  an  unascertained  balance  of  sc- 
connts,  is  that  such  a  claim  as  would  justify  an  arrest  ?  If  the  merchsnt 
could  take  upon  himself  to  swear  that  the  agent  has  received  any  certsid 
amount  of  money,  he  can  arrest  for  that :  he  must,  however,  swear Hhat  tJiat 
particular  snm  has  been  received  by  the  defendant ;  but  if  it  is  an  action  for 
not  accounting  for  goods  forwarded  to  the  agent,  then  it  is  an  action  of  ac- 
counting, which  will  not  justify  an  arrest..  If  the  money  is  either  not  re- 
ceived, or  the  principal  has  no  evidence  that  the  agent  has  received  it,  there 
is  not  sufficient  ground  for  an  arrest.  It  is  not  because  money  has  not  been 
accounted  for,  that  the  action  for  money  bad  and  received  will  He.  If  a 
merchant  in  London  forwards  goods  to  his  agent  in  the  country  to  be  sold, 
and  he  proceeds  against  him,  simply  on  the  ground  that  he  has  not  setded 
accounts,  the  action  for  money  had  and  received  will  not  lie,  unless  yoa 
can  prove  that  the  agent  has  received  the  proceeds.  Being  shewn  the  sffi* 
davit  ott  which  the  arrest  proceeded,  and  interrogated,  Would  you  understand 
that  affidavit  to  be  founded  on  a  claim  for  not  accounting  for  goods  ?  Cer- 
tainly not.  Being  inlerrogated  as  to  the  consequence  of  a  party  arrestiflg 
another  on  such  an  affidavit,  when  his  true  ground  of  action  was  for  not  ac- 
counting for  goods,  and  having  answered,  that  it  would  infer  a  malicioot  ar- 
rest, the  witness  added.  To  sustain  the  action  for  malicious  arrest  two  things 
are  necessary,  malice  and  want  of  probable  cause.  The  pleadings  always  sllege 
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that  Om  arret!  ia  mada.     Malica  is  partly  a  qneation  for  tha  Jnry,  partly  for  88  Dec.  1836. 
%h&  Court.  What  is  probable  cause  is  a  question  for  the  Coart,  after  the  Jury     ^-i^v^^ 
have  found  the  6i6t  from  which  the  existence  of  probable  cause  or  the  want  q"^*™|"'^ 

of  probable  cause  is  to  be  inferred.   Proof  of  want  of  probable  oanse  is  evidence      

of  malice  to  go  to  the  Jury.  The  witness  then  referred  to  the  provisions  of  Evidence. 
the  statute  43.  Geo.  III.  c  46.  I  consider  it  would  be  a  strong  ingredient 
in  proving  want  of  probable  caosot  that  the  sum  to  which  this  affidavit  refers 
was  not  in  point  of  fact  money  had  and  received.  It  is  partly  on  the  prin- 
ciple»  that  the  precise  amount  must  be  ascertained,  that  you  cannot  arrest  on 
a  bill  of  exchange  without  stating  the  amount,  because  part  of  the  debt  may 
be  made  up  of  interest ;  and  if  an  affidavit  for  debt  is  bad  in  part,  it  will  be 
bad  altogether.  The  evidence  required  of  want  of  probable  cause  is  neces- 
sarily slight,  because  the  plaintiff  is  trying  to  establish  a  negative.  There 
are  only  one  or  two  cases  where  such  evidence  can  be  required,  and  this  is 
one  of  them.  In  this  case,  although  an  affidavit  to  warrant  an  arrest  must 
be  for  a  sum  of  L.20,  only  L.4  odds  are  recovered,  I  consider  that  no  arrest 
ought  to  have  taken  place.  (The  note  of  particulars  of  the  plaintiff  s  de- 
mand being  handed  to  the  witness,)  interrogated.  Does  that  note  of  particu- 
lars import  money  had  and  received  ?  The  first  item  is,  *  Cash  unaccounted 
•  for,  L.I.'  That  is  money  had  ond  received.  2d,  Cash  overpaid  on  salary 
account,  as  per  do.,  L.6 : 3 :  1.  That  is  money  had  and  received.  8d,  Defi- 
ciency of  stock  unaccounted  for.  That  would  not  be  money  had  and  received : 
it  is  the  subject  of  an  action  of  accounting:  the  evidence  of  that  item  would 
be  proof  that  these  goods  were  sent  to  defendant  on  sale,  and  no  account 
given  of  them  :  they  might  be  unaccounted  for,  because  they  were  stolen  or 
abstracted  from  the  stock  without  the  fault  of  the  defendant,  and  so  he  might 
not  be  liable.  4th,  Difference  between  list  and  returns  of  book  debts,  as  per 
account  rendered  to  plaintiff  by  defendant.  I  am  not  prepared  to  say  that 
is  money  had  and  received :  the  book  debu  may  not  have  been  got  in.  I 
conceive  that  the  note  of  particulars  generally  does  not  import  money  had 
and  received,  or  support  the  affidavit.  At  all  events,  the  balance  of  items  is 
below  what  an  arrest  could  have  ianued  for.  It  is  not  necessary  to  give  iu 
a  note  of  particulars  to  support  the  affidavit  at  the  Ume  it  is  made.  A  per* 
son  may  simply  swear  to  the  d«bi ;  and  if  he  swears,  then  he  may  have  a 
capias ;  but  afterwards  be  must  give  in  the  note  on  declaring :  it  is  tlie  rigirt 
of  the  defendant  to  call  on  the  plaintiff  to  give  in  a  note  of  the  particulars  of 
his  demand :  it  is  required  that  the  plaintiff  should  annex  to  his  declaratioa 
the  particulars  of  his  demand.  Interrogated,  If  it  ii  a  common  thing  to  ar- 
rest a  party  on  a  Saturday  night  and  keep  him  till  the  Mondsy  ?  Certainly 
not :  he  has  no  means  of  finding  bail  on  Sunday :  the  office  is  not  open ;  and 
all  parties  confined  must  remain  so  till  Monday.  On  cross-examination  by 
the  Dean  of  Faculty,  witness  mated,  that  a  person  who  had  furnished  goods 
to  another  might  arrest  him,  if  be  chose  to  swear  that  the  person  was  due 
to  him  a  debt  of  an  ascertained  amount :  it  is  only  necessary  that  the  persoa 
should  swear,  and  have  grounds  for  swearing  that  a  sum  is  due.  SoppoBing 
a  person  has  cause  to  swear,  and  finds  tlie  party  is  going  to  sail,  and  arrests 
him,  he  would  not  pronounce  the  arrest  vexatious  oa  that  account.     He 
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22  Dec.  1835.  would  not  proDonnce  an  airest  vezatioos  merely,  because  tbe  party  had  for- 
^^^V^^     nUbed  an  agent  with  goods :  the  agent  might  notwithstanding  have  bad 

Hallam  o.  money  in  his  hands;  and  he  miebt  be  able  to  swear  to  that,  though  the  note 
^  of  particulars  was  wrong  drawiu 

Evidence.  The  defenders  called  the  shopman,  (Stonebridge,)  already  men- 

tioned, who  proved  the  occurrence  between  him  and  the  pursuer, 
and  that  he  reported  the  same  to  the  defenders.  They  also  called 
Tress,  above  mentioned,  who  proved  severafof  the  circumstances 
above  detailed,  and  also  a  circumstance  founded  on  by  them,  as  fol- 
lows: 

Went  to  Mr  Hallam,  and  asked  if  he  had  got  an  order  from  Mr  Mac- 
michael,  who  had  previously  been  a  customer  of  witness's  tea  shop,  and  Mr 
Hallam  produced  the  order  open.  It  had  been  sealed.  Witness  requested 
Mr  Halkm  to  give  up  the  amount  of  the  order,  which  he  objected  to»  as  the 
goods  were  ready  then  to  go  away,  and  witness  saw  them.  Witness  com- 
plained of  this,  and  Hallam  said  he  would  execute  as  many  orders  as  he  got 
the  same  way,  that  came  into  his  hands.  The  order  was  addressed  to  *  Lon- 
*  don  Genuine  Tea  Company,  No.  20.'  Witness  communicated  these  facts 
to  Mr  Seivwright  at  the  time.  Can't  say  when  this  was ;  but  it  was  during 
the  first  year  of  Mr  Hallam's  trade.     Can't  say  if  in  spring  or  summer. 

Cross, — Mr  Slade  was  down  at  the  time  of  the  trial.  Macmichael's  or- 
der was  for  SOs.  or  40a.  Can*t  say  if  Macmichael  is  dead  or  alive.  Wit- 
ness has  the  order  here.     He  was  a  small  tea-dealer. 

They  then  called  Mr  William  Galloway,  accountant,  who  gave 
evidence  as  follows : 

He  examined  the  books  of  Mr  Hallam  before  the  first  trial,  and  made  a 
second  examination  before  case  was  to  be  tried  a  second  time.  He  spent 
about  two.  months  on  those  books  before  the  second  trial,  but  only  a  short 
time,  eighteen  days,  before  the  first  one.  He  also  looked  into  some  facu 
and  circumstances  during  the  discussion  before  Mr  Brown,  and  knows  all 
that  Mr  Hallam  stated  against  the  claim  of  Gye  and  Company. 

The  latter  adduced  him  on  first  trial  as  a  witness  and  also  on  the  second, 
and  also  was  examined  before  the  arbiter,  Mr  Brown,  for  two  da  vs.  His 
opinion  had  decidedly  been  from  the  first  that  a  sum  was  due  by  Mr  Hallam» 
and  it  was  not  shaken  by  what  has  passed,  except  as  to  a  sum  of  L«l,  ISis. 

When  first  desired  to  look  into  those  books,  he  was  only  desired  to  make 
a  fair  report,  and  give  Mr  Hallam  the  benefit  of  what  he  was  entitled  to. 
No  other  accountant  but  witness  was  to  be  examined.  He  reported  to  the 
agents  the  results  of  the  investigations  on  both  trials.  In  the  course  of  tbe 
proceedings,  he  discovered  no  indication  of  an  intention  on  the  part  of  Gya 
and  Company  to  act  harshly  to  Mr  Hallam,  and  only  to  get  a  fair  account- 
ing. Nothing  arose  to  make  him  think,  if  he  had  reported  otherwise,  that 
they  would  not  ha?e  dropped  the  case.  He  is  satisfied  they  would.  They 
were  just  the  books  of  the  shop,  and  made  like  a  retail  merchant.  They 
were  styled  double  entry  by  single,  but  were  truly  only  single,  with  the  ex* 
ception  of  the  stock.     He  has  seen  books'  of  that  description  frequently. 
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The  defenders  stated,  that  they  had  also  an  EiqglkU  barcister  in  32  Dec  183& 
Court,  to  explain  the  law  as  to  the  arrest ;  but  they  were  willing    ^"^^V^ 
to  hold  Mr  Hughes'  evidence  as  correct.  Gve  an/co. 

The  Lord  Justice-Clerk  charged  the  Jury  as  follows :   * 
The  case  with  which  you  have  been  so  long  occupied  is  certainly  one  of  Judge's 
considerable  importance  to  both  parties.   It  is  important  to  the  pursuer  that  ^^^^S^» 
he  should  satisfy  you  that  there  is  now  before  you  a  well-grounded  action, 
for  the  purpose  of  obtaining  satisfaction  for  the  injury  which  he  has  alleged 
he  has  received.     It  is  important  to  the  defender  to  shew  he  is  not  liable. 
Important  as  it  thus  is  to  both  parties,  I  am  sure  it  is  almost  unnecessary  for 
me  to  say,  that  it  demands  your  calm  and  deliberate  attention ;  and  I  am 
satisfied  that  you  have  a  great  deal  too  much  good  sense  to  be  carried  away 
with  any  declamation  on  either  side,  and  that  you  will  be  disposed  to  con- 
fine yourselves  strictly  to  the  bare  consideration  of  the  facts,  as  they  apply 
to  the  questions,  which,  by  the  issues,  yon  are  called  upon  to  decide,  under 
such  exposition  of  the  law  and  the  circumstances  as  it  is  now  my  duty  to 
make  to  you. 

I  shall  begin  with  at  once  stating,  that  this  is  not  an  action  of  an  ordinary 
description.     You  are  not  now  trying  a  case  of  ordinary  slander,  where  one 
individual  complains  of  slander  by  another  in  the  ordinary  circumstances  of 
society.     If  such  an  action  is  brought,  it  is  sufficient  to  satisfy  the  Jury  that 
the  statements  are  in  themselves  false,  calumnious  and  injurious,  because  the 
law  infers,  if  these  preliminaries  are  established,  that  there  is  malice.     The 
present  action  is  raised,  in  the  first  place,  for  alleged  defamation,  or  injurious 
statements  in  judicial  proceedings :  and,  secondly,  for  the  alleged  illegal, 
unwarrantable  and  oppressive  arrest  of  this  pursuer.     The  first  issue  then 
puts  it  to  you,  whether  this  person  has  been  injured  by  certain  statements 
made,  in  reference  to  him,  in  the  course  of  judicial  proceedings.   In  respect 
to  this  matter,  the  rule  of  law  is,  that  statements  made  under  these  circum- 
stances are  under  such  protection,  that  it  is  necessary  for  the  pursuer  of  an 
action  of  this  nature  to  prove  that  the  expressions  or  statements  of  which  he 
complains  were  malicious;  that  they  proceeded  from  a  malicious  motive; 
that  they  were  to  his  injury,  and  were  not  made  use  of  by  the  party  from  a 
probable  cause.     The  law  is  quite  clear,  that  it  is  incumbent  on  the  pursuer 
to  satisfy  the  Jury  that  the  statements  were  both  malicious,  and  that  they 
were  made  without  a  probable  cause.     I  shall  just  read  one  passage  in  the 
speech  of  Lord  Eldon,  in  the  case  of  Young  v.  Leven,  1.  Shaw*s  Appeals^ 
p.  210.     (His  Lordship  read  the  passage.)   Now,  it  is  true,  that  the  malice 
which  the  law  requires  to  be  established  to  the  satisfaction  of  a  Jury,  in  a 
case  of  this  description,  it  is  not  necessary  to  establish  by  direct  positive  evi- 
dence :  that  sort  of  direct  evidence  is  not  likely  to  occur :  it  is  generally  to  be 
determined  by  the  facts  and  circumstances  of  the  case.     If  there  are  facts 
and  circumstances  established  to  the  Jury,  then  they  may  draw  the  conclu- 
sion, that  the  statement  proceeded  from  malice :  but  there  must  be  proof  of 
distinct  facts  tending  to  shew  malice ;  and  such  facts  must  be  made  out  by 
the  evidence^  before  the  Jury  can  find  that  the  statements  in  question  are 
malicious. 
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82  Dec.  1835.      In  regfard  to  the  word,  prohable  came.    If  thai  be  pvored  by  slight  evi- 
^*"*V^^    dence,  you  have  had  occasion  to  tee  it  laid  down  in  distinct  terms  by  the 

Hallam  v.        gentleman  from  the  English  bar^  that  slight  endence  will  throw  upon  the 
.       defender  the  onas  of  proving  probable  cause.     If  slight  evidence  is  giTeOg 

Judge's  that  is  sufficient  to  throw  the  burden  on  the  defender.     Tliat  I  state  gene- 

Charge.  jp^\\y  ^  y^  ^^^  ]i^^^  ^^^  ^^^  ^^^^  y^^^  j^  ^  Stated  by  the  respectable  gentle- 

man who  gave  evidence  before  you,  more  particularly  as  to  the  arrest;  but 
it  is  perfectly  conformable  with  the  law  of  this  branch  of  the  case.  It  is  ne- 
cessary, then,  as  to  this  part  of  the  case,  that  you  should  be  satisfied,  that  the 
statements  in  the  issue  complained  of  were  statements  made  maliciously, 
and  without  probable  cause.  Attending  to  the  evidence  in  support  of  that 
which  it  is  incumbent  on  the  pursuer  to  prove,  I  am  bound  to  state  to  yon, 
that  it  is  not  on  conjecture  of  malice, — it  is  not  on  the  supposition  of  malice 
you  can  allow  your  minds  to  rest :  you  must  be  satisfied  that  malice  has  been 
established  to  your  entire  satisfaction :  you  must  be  satisfied  also  as  to  the 
want  of  probable  cause, — ^that  that  also  has  been  proved  to  you. 

It  is  sufficient  to  put  you  in  possession  of  the  general  features  of  this  case. 
You  know  enough  of  the  case  to  see  that  it  is  impossible  to  overlook  the  pro- 
ceedings on  either  side.     The  origin  of  the  proceedings  between  the  parties 
arose  from  Hallam  being  agent  of  this  company.     You  have  had  it  in  evi- 
dence,  that  during  his  agency  a  certain  circumstance  occurred,  which  led  to 
bis  dismissal.   It  appears  from  the  evidence  of  Stonebridge,  that  he  commu- 
nicated to  the  company  an  awkward  occurrence  which  took  place ;  but  op 
to  that  time  there  is  no  proof  of  dissatisfaction  with  him :  we  have  no  rea- 
son for  thinking,  that  up  to  that  time  there  was  any  ground  of  dissatisfiu> 
tion.     The  communication  of  Stonebridge  led  Gye  and  Company  to  write 
a  letter  of  26tli  November  1829.  The  terms  of  that  letter  were  read  to  you. 
It  goes  to  establish  this,  that  Gye  and  Company  were  considerably  annoyed 
by  this  occurrence :  they  were  sorry  that  Hallam  had  so  far  lost  himself  as 
to  inflict  this  blow :  that  he  could  no  longer  be  at  the  head  of  their  establish- 
ment in  the  city  of  Edinburgh ;  but  the  letter  distinctly  bore  proof,  that  they 
had  no  doubt  of  the  integrity  of  the  person  at  the  moment,  because,  they 
expressly  say,  that,  apart  from  the  establishment  in  Edinburgh,  they  would 
do  any  thing  to  promote  liis  interest.     Then  there  was  a  fartlier  correspon- 
dence, and  these  letters  were  read  to  you.     It  appears  from  this  correspon- 
dence that  there  was  something  unexplained  in  the  books ;  and  it  further 
appears  that  permission  was  given  to  Hallam  to  have  access  to  the  books, 
for  the  purpose  of  explanation.     Tress  swore  that  he  had  access  to  the 
books  before  he  went  to  London,  but  that  he  did  not  apply  again  for  access. 
Slade  looked  through  and  examined  the  books,  and  then  it  is  the  action  is 
raised*    The  steps  of  procedure  in  the  action  are  all  before  you.     The  sum- 
mons is  a  simple  summons  for  count  and  reckoning,  and  the  balance  con- 
cluded for  is  L.500,  less  or  more.     This  was  not  an  action  which  could  he 
complained  of  in  any  way  whatever.     There  is  no  question  as  to  its  impro- 
priety, far  less  its  illegality.     A  defence  is  put  in,  and  in  this  defence, 
besides  denying  responsibility,  the  ground  taken  generally  is,  that  this  per- 
son was  not  responsible,  and  be  refers  to  a  period  when,  as  he  alleged, 
he  ceased  to  Imve  any  thing  to  do  in  the  management.    That  is  the  de- 
fence in  substance ;  but  in  reality  he  goes  further,  and  refers  to  a  Variety  of 


No.  2.  JURY  SITTINGS*  11 


BSttton ;  in  paiticalari  it  goes  into  dns  matter  of  the  dismissal,  and  gireti  a  22  Pee.  1835^ 
differeut  shape  to  the  basiness  than  was  reqoired  in  a  simple  acconntiog.     V^n^^^v^ 
After  this  defence  was  given  in,  it  was  necessary  to  prepare  a  regular  record,  ^^^^'"V^- 
and  to  take  a  condescendence  as  to  the  facts  on  which  the  case  was  founded.     ^        . 
This  being  put  in,  (Febroary  1831,)  a  year  after  the  action  was  raised,  there  Judge's 
was  a  considerable  time  to  enable  the  parties  to  be  aware  of  the  groonds  of  Charge. 
action,  and  the  nature  of  their  statements ;  and  it  is  in  regard  to  this  record 
that  the  pursuer  states,  that  matter  has  been  iotrodoced  injurious  to  him, 
and  which  has  been  inserted,  or  caused  to  be  inserted,  maliciously :  more* 
over,  that,  in  point  of  law^  there  was  no  probable  ground  for  their  insertion* 
Unquestionably,  in  considering  this  matter,  yon  are  to  attend  just  gene* 
rally  to  the  progress  of  this  case.     An  issue  was  prepared  and  tried  before 
a  Jury  in  1632,  which  was  followed  by  a  verdict  in  favour  of-the  then  pur« 
suers,  Gye  and  Company,  and  finding  a  balance  of  L.84  odds  as  due  to  them 
by  the  defender.     That  was  the  result  of  the  original  action  of  count  and 
reckoning.     A  great  deal  was  said,  and  something  attempted  to  be  proved, 
as  to  the  items  composing  this  balance ;  and  an  attempt  was  made  for  this 
purpose,  to  give  in  evidence  the  Judge's  notes  "on  the  previous  trial ;  but  I  was 
under  the  necessity  of  excluding  this  mode  of  proo^  which,  according  to  my 
conception  of  the  rules  of  the  law  on  the  subject,  could  not  be  received. 
However,  according  to  the  state  of  the  evidence  on  the  former  trial,  a  ver- 
dict was  certain  in  favour  of  the  pursuer.     A  motion  was  then  made  in 
Court  to  have  the  verdict  set  aside,  on  the  ground  that  the  party  was  taken 
by  surprise,  in  respect  that  a  new  species  of  evidence  was  brought  forward, 
for  which  the  defender  was  not  prepared.     On  this  ground,  which  is  a  le- 
gitimate ground,  that  the  party  had  not  sufficient  notice  of  the  line  of  proof 
to  be  adopted  by  the  pursuer,  the  Court  set  aside  the  verdict,  and  allowed 
a  new  trial ;  but  expenses  were  at  the  same  time  allowed  to  the  party.     A 
new  trial  was  had,  when,  after  the  examination  had  gone  a  short  way,  the 
case  was  stopped  by  a  minute,  referring  the  whole  matter  to  Mr  Brown, 
giving  biro  ample  power  to  decide,  and  with  power  to  give  the  costs  against 
the  losing  party.     Mr  Brown  proceeded  to  discharge  his  duty,  and  after  a 
thorough  investigation  of  the  whole  of  the  books,  involving  transactions  to 
the  amount  of  L.45,000,  as  was  stated  by  tbe  witnesses,  and  is  not  to  be 
dnputed,  he  finds  only  a  «om  of  L.4 :  3 : 1  i  due  to  the  pursuers  of  that  ac- 
tion of  count  and  reckoning.     He  told  you,  on  his  oath,  to-day,  that  thia 
sum  was  composed  of  various  small  items,  some  of  very  small  amount,  and 
arose  from  errors  and  omisatpus.     That  being  the  result  of  his  inquiries,  he 
considered  tliat  the  pursuers  were  in  fact  the  losing  parties  before  him,  and 
he  gave  his  award,  with  costs,  against  them.  He  thought  that,  in  such  a  case, 
it  was  the  duty  of  the  pursuer,  (he  held  it  to  be  his  business,)  to  make  out 
his  case.     That  was  the  result  of  the  investigatiotts  of  a  professional  gentle- 
matt,  acting  by  consent  of  parties ;  and  after  a  careful  and  attentive  consider- 
ation, he  pronounced  a  solemn  decree- arbitral,  which  was  brought  before  the 
Court  for  their  sanction,  to  complete  the  transaction.     The  Court  could  not 
kmk  into  the  merits ;  but  as  to  the  costs,  there  was  a  powerful  argument. 
One  party  contended  that  the  arbiter  was  going  too  fer,  and  exceeded  hia 
powers.    The  .Judges,  however,  on  a  full  consideratioD  of  the  whole  niatten 
before  then^  and  looking  to  the  whole  bearing  of  the  action,  found  tliemselvee 
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ft%  Dec.  1835.  imperatiTely  called  on  to  affirm.     The  parraer  then  took  the  pomt  to  sf^ieal; 
>^V^^    and  the  Lord  Chancellor,  looking  perhaps  to  the  terms  of  the  jadicial  refe» 

Hallacn  t>.        rence,  had  some  doubts,  and  you  heard  those  doubts  stated.     I  am  not  quite 
_         Bure  whether  the  observations  of  Mr  Robertson  are  not  deserving  of  yonr 

Judge's  attention,  viz.  that  although  his  Lordship  would  have  doubts  in  an  ordinary 

^  "S^'  case,  yet  this  matter  did  not  arise  in  ordinary  circumstances.     Be  that»  bow- 

ever,  as  it  may,  the  appeal  was  affirmed,  with  full  costs,  and  the  present  pur* 
suer  has  now  these  costs  in  his  pocket.    Not  content  with  that,  he  has 
brought  this  action  before  yon,  and  he  founds  on  the  proceedings  in  thai 
action,  and  he  asks  for  your  verdict  in  his  favour.    In  respect  to  the  first 
issue,  you  will  observe  what  you  are  now  particularly  to  try*     (His  Lord- 
sljip  read  the  issue.)     Now,  it  is  these  statements  which  the  pursuer  says 
are  injurious  to  him,  and  that  they  were  inserted  maliciously,  and  without 
probable  cause.     He  says  that  the  defenders  meant  to  charge  him  with  dis- 
honesty, and  that  it  was  for  this  purpose  they  were  maliciously  inserted,  and 
caused  to  be  inserted  in  that  record.     In  support  of  this,  the  pursuer  founds 
on  the  proceedings  throughout  the  case :  he  contends,  that  the  result  of  these 
investigations  proves  that  there  was  not  a  vestige  of  reasonable  ground  for 
charging  him  with  embezzlement.     He  further  contends,  that  the  fisLctof  the 
arbiter  having  in  substance  decided  in  his  favour  by  giving  costs,  when  taken 
along  with  other  circumstances,  is  sufficient  to  shew  that  this  statement  was 
made  without  probable  cause,  and  that  it  was  malicious.    It  is  very  true, 
undoubtedly,  that  you  must  consider  what  the  nature  of  this  charge  is*     No* 
body  can  doubt  that  a  charge  of  this  kind  made  directly, — I  would  even  say, 
that  such  a  charge,  even  if  only  insinuated  against  a  person  over  a  great 
concern, — is  a  charge  of  a  most  serious  nature.     No  person  can  doubt  that 
no  such  charge  ought  to  be  made,  without  the  party  making  it  being  well 
aware  of  the  grounds  on  which  he  proceeds.     I  would  say,  for  the  siuce  of 
the  action,  it  was  not  necessary  to  make  it,  because,  if  the  alleged  balance 
had  been  made  out  against  this  person,  who  was  responsible  for  accuracy  in 
the  whole  management,  his  defence  in  point  of  law  would  have  been  a  very 
£e«ble  one  indeed.     There  does,  however,  occur  such  a  charge  in  the  first 
part  of  the  record,  at  top  of  page  2,  and  again  at  the  concluding  part  of  iu 
Undoubtedly,  it  is  for  you  to  say  what  is  to  be  the  effect  of  it.     There  has 
not,  however,  been  made  out  any  thing  like  a  proof:  there  has  not  been  an 
attempt  to  prove  that  the  defender  was  well  grounded  in  charging  this  party, 
and  there  does  not  appear  any  thing  to  justify  it  in  the  face  of  the  record* 
Embezzlement  is  a  criminal  charge  :  it  is  an  in4ictable  offence.    So  that  this 
serious  charge  was  undoubtedly  made  on  this  record.    TheOt  whether  on 
probable  grounds,  and  whether  it  was  done  from  a  malicious  motive,  is  the 
question  which  is  now  put  in  issue,  because  it  is  necessary  to  combine 
both  the  probable  cause  and  the  malice  to  make  out  a  case  of  this  kind. 
(His  Lordship  then  adverted  to  the  evidence  of  Mr  Galloway.)     There  is 
nothing  to  shew  that  this  witness  had  made  an  examination  of  the  hooka 
previous  to  the  preparation  of  this  record.     It  would  have  been  a  circum- 
ataoce  well  worthy  of  consideration  if  Galloway  had,  on  examination  of  these 
books,  stated  that  he  had  discovered  proofs  of  embezzlement.     This  would 
undoubtedly  have  been  very  importanu    It  appears  that  Mr  Galloway  waa 
employed  about  eighteen  days  before  the  first  trial*     There  la  so  proofs  so 
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fkr  as  I  have  been  able  to  discover,  that  any  accouDtant  was  employed  to  22  Dec.  1835^ 
examine  the  books  before  this  time.     No  doubt  there  is  evidence  that  Slade     Vi^s^^^*^ 
examined  them,  and  made  observations,  and  stated  what  he  had  seen  in  the  Hallam  «. 
way  of  errors ;  but  we  have  not  him  as  a  witness :  he  is  dead.     In  short,  I     ^^* 
can't  discover  any  evidence  to  warrant  the  statement  complained  of.     The  Judge** 
words,  culpable  mismanagement  and  embezzlement,  are  most  important.        Charge, 

As  to  the  alleged  improper  competition,  I  am  not  quite  prepared  to  agree 
in  all  the  observations  of  Mr  Robertson  on  this  point.  I  mast  take  leave  to 
state  to  yon,  I  cannot  give  the  slightest  approval  of  the  conduct  of  the  pnr* 
sner  as  detailed  by  Mr  Tress.  It  is  not  long  ago  an  action  of  damages  waf 
sustained  against  a  company,  for  taking  orders  addressed  to  another  com- 
pany, and  heavy  damages  were  given.  .  (His  Lordship  here  repeated  the 
evidence  of  Tress,  and  stated  to  the  Jury  that  this  matter  ought  to  be  taken 
into  consideration.)  This  proceeding  Tress  communicated  to  Sievwright, 
and  he  communicated  it  to  Gye  and  Company. 

I  said  to  yon  before,  that  the  gravamien  of  the  char^^e  is  the  allegation  of 
embezzlement.  The  other  matters  are  of  trivial  importance  in  comparison 
with  it.  A  crime  ought  to  be  charged  against  no  man  breathing  without 
som  e  ground.  Keeping  jn  view,  then,  the  indispensable  necessity  of  proving 
both  malice  and  want  of  probable  cause,  I  shall  now  bring  the  evidence 
shortly  under  your  notice.     (His  Lordship  detailed  the  evidence.) 

Bnt  then  comes  the  second  issue.     Now,  as  to  the  legality  and  compe- 
tency of  this  proceeding,  the  evidence  you  have,  in  the  first  place,  are  various 
written  documents — the  ofBce  copy  of  the  affidavit  by  the  clerk  of  Gye  and 
Company,  &c.  and  in  reference  to  these,  yon  have  had  a  person  from  the 
English  bar,  who  is  competent  to  explain  to  ns  the  law,  which  is  matter  of 
fact  to  us  in  Scotland.    You  are  to  judge  whether  the  statement  of  this  per* 
son  has  sufficiently  shewn  that  this  proceeding  was  illegal.     He  certainly 
does  swear,  that  if  a  person  gives  an  affidavit,  it  will  warrant  an  application 
for  a  capias.     But  then  the  affidavit  roust  be  supported  by  the  subsequent 
proceedings  in  the  cause.    Here  the  affidavit  applied  to  an  action  for  money 
had  and  received,  and  not  to  an  action  of  accounting.     Here  the  person  had 
taken  upon  himself  to  swear  that  a  certain  sum  was  due  as  money  had  and 
received,  and  he  afterwards  specifies  four  items,  only  two  of  which  can  be 
considered  as  money  had  and  received.     Accordingly,  the  gentleman  re- 
ferred to  states,  that  he  does  not  conceive  that  the  affidavit  will  support  the 
arrest.     If,  notwithstanding  this,  however,  you  can  he  of  opinion  the  arrest 
was  regular,  then  of  course  you  will  find  no  damages  due  on  this  head.    But 
if  you  are  satisfied  that  it  was  irregular,  then  you  will  consider  the  circum* 
stances  under  which  it  was  executed.     It  has  been  stated  to  you,  on  thiy 
point,  that  it  is  not  usual  to  arrest  a  person  on  Saturday  night ;  but  occasions 
may  arise  when  it  would  be  justifiable,  as  when  a  person  is  going  to  sail; 
and  in  such  circumstances,  he  stated  to  you,  he  would  not  pronounce  it 
vexations  on  that  account.     Taking  then  the  whole  circumstances,  it  is  for 
yon  to  consider  whether  the  proceedings  were  illegal ;  and  nnder  this  issue, 
of  course,  there  will  be  an  award  of  damages,  provided  yon  are  quite  aaus- 
fied  that  the  proceedings  were  illegal. 

Again,  with  regard  to  the  first  issue,  you  must  be  satisfied  that  the  state- 
ment was  made  both  maliciously  and  without  a  probable  cause.    There  must 
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82  Dec.  1835.  be  proof  both  of  malice  and  want  of  probable  canse,  before  there  can  be  a 
V^hy^w^    finding  in  farour  of  the  pursuer.     If  their  proceedings  are  laarfd — ^if  they 

Hatlam  v.        don*t  exceed  those  boands  which  the  kw  prescribes,  the  lieges  are  entidcd 

Gye^n^  Co.    ^  exercise  their  pri?ilege8 — they  are  entitled  to  assert  their  rights,  if  they  do 

Judge's  eo  vrith  probable  cause. 

Charge.  I  faaye  now  only  to  remind  you,  that  if  you  should  come  to  the  concloeion 

that  damages  are  due  in  this  case,  yon  can  only  give  such  as  yon  conacten- 
tionsly  consider  fair  and  reasonable.  No  Jury  ought  to  giro  TindictiTe  cfai* 
mages,  but  only  such  (air  and  reasonable  damages  as  will  afford  a  just  com- 
pensation for  the  injury  which  the  party  has  received. 

Verdict  for  pursuer,  L.2000. 


Judge's  notes  In  tbe  course  of  ihe  above  trial,  die  defenders  offered  to  prodace 
tria?  iure  not '  ^^^  notes  of  Lord  Cringletie  on  the  first  trial,  to  instruct  the  items 
evidence.  of  which  the  sum  of  Iy.84  :  19  :  8,  fonnd  for  the  defenders,  was 
composed ;  but  they  were  rejected  by  the  Lord  Justice-Clerk,  who 
observed,  that  in  Scotland,  from  the  novelty  of  this  mode  of  trials 
we  have  been  in  the  habit  of  allowing  these  notes  to  be  copied  and 
printed,  but  they  cannot  be  received  as  evidence. 


Question,  In  adjusting  the  issues  for  trial,  the  following  was  sanctioned  by 

i^urcould" be  ^^^  Clerks :  «  Whether,  on  or  about  the  3d  day  of  February  1830, 
allowed,  on  a  *  the  defenders  maliciously,  and  without  probable  cause,  raised,  and 
"^'^that?'  *  thereafter  insisted  in  an  action  against  the  pursuer,  for  payment 
part*y  had  in-  *  of  the  sum  of  L.500,  or  such  other  sum  as  should  appear  to  be  due 
d^nii**^a"rion'"  *  ^7  ^^"^  ^^  ^^^  defenders,  to  the  loss,  injury  and  damage  of  the 

in  which  he   '    '  purSUer.' 

whfV^'j"**  ^^  ho^d  Ordinary  (Jeffrey)  refused  this  issue,  aecoiding  to  tbe 
might  think  he  fcJbwing  ifiterlocutor  and  note :  <  Finds,  that  the  purauer  is  not 
ought,  or  must  (  entitled,  in  tlie  circumstances  of  this  ease,  and  under  the  sunmiODS 

na^e  known  ,  ,  ,  , 

to  be  unjust?  *  on  which  the  action  proceeds,  to  an  issue  in  terms  of  the  first  issue 
^  reported,   or  suggested  by  the  Issue  Clerks,   in  the  said  draft 

*  issues,  or  to  any  issue  under  which  he  would  be  entitled  to  prove, 

*  as  a  separate  and  substantive  ground  for  an  award  of  damages, 
( that  the  action  raised  by  him  in  February  1830  was  so  raised  or 
^  insisted  in  maliciously,  and  without  probable  cause,  it  being  re« 

*  served  to  him  to  establish,  by  all  competent  evidence,  that  the  ar* 
^  rest  and  anjurioiis  expressions  which  he  undertakes  to  prove  under 

*  the  other  issues  were  made  and  used  maliciously,  and  withoat 
^  probable  cause.' 

Note. — *  The  I^ord  Ordinary  would  have  great  hesitation  in 
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^  sanctioDiog  an  issue  for  damages^  on  a  mere  allegation  that  a  party  22  Dec.  1835. 

*  bad  instituted  an  ordinary  action  of  count  and  reckoning,  in  which     >*v*^ 

<  he  made  claims  on  the  defender,  which  a  Jury  might  ultimately  Gyc  an/co. 
^  think  that  he  must  or  ought  to  hare  known  to  be  unjust.    But  he       

^  is  clearly  of  opinion  that  the  summons,  as  laid,  does  not  embrace 

<  any  such  allegation.     At  the  same  time,  he  has  no  doubt,  though 

<  he  neither  gives,  nor  is  entitled  to  give  any  finding  or  judicial  de-» 

<  termination  on  the  subject,  that  the  pursuer  will  be  entitled,  at 

*  the  trial,  to  prove  all  facts  and  circumstances,  either  in  the  con* 

<  duct  of  such  action,  or  otherwise,  as  may  be  relevant  to  establish 

<  that  tiie  acts  and  expressions  which  are  the  subject  of  the  other 

*  issues  were  done  or  used  maliciously.' 

Lord  Ordinarjr,  Jeffrey.  For  Pursuer,  BAherivmy  jiuderton.  Tko$,  Darlings 

S.S.C.  Agent.         For  Defenders,  DeanqfFac.  (Hope,)  MaUtand.        Campbell 
^  Mack,  W.S.  Agents.         Mr  Russell,  Clerk. 

R. 


No.  III.  5th  January  18S6. 

JAMES  DICK 

against 

JAMES  STEWART. 

(Before  the  Lord  President  (Hope)  and  a  CoMifON  Jury.) 

Damages. — Med.  Fug.  Warrant. — AMonof  damages  hy  a  tenant 
against  his  landlord^  for  preventwg  Atm,  by  injwriims  statements^ 
from  disposing  of  his  lease^  and  also  for  improperly  arresting  him 
as  in  med.Jtig4B, — Verdict  for  defender » 

New  Trial. — Motion  for  newirial,  on  the  ground  if  misdirection  by 
the  presiding  Judge^  rtfused. 

The  pursuer  obtained  a  lease  of  certain  premises  in  Queen  Street,  Narrative. 
from  Whitsunday  1829,  im  fire  years.  He  entered  to  said  pre- 
mises, and  occupied  the  saane  as  a  butcher's  shop.  Thereafter  the 
defender  purchased  said  premises,  and  on  the  19th  February  1833, 
by  missire  of  lease,  of  that  date^  entered  into  between  him  and  the 
pursuer,  he  let  him  said  premises  for  same  purpose,  from  Whitsua-> 
day  1634,  for  the  five  following  years,  at  an  advaaeed  rent.  On 
the  22d  March  1834,  the  pursuer,  as  he  himself  admitted,  intending 
to  leave  this  country  for  Amerioa»  inserted  an  advertisement. in  the 
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No,  3. 


Dick  V. 
Stewart* 

Karntive, 


&  Jan.  1836.  newspapers,  offering  the  lease  for  sale,  and  the  good-will  of  his 
business,  and  stating,  that  entry  would  be  given  to  the  premises 
when  required.  When  this  proceeding  became  known  to  the  de- 
fender,  he  wrote  to  the  agents  of  the  pursuer,  objecting  to  it.  The 
pursuer,  however,  commenced  treating  with  different  persons  on  the 
subject,  and  in  particular  with  a  poulterer,  who  had  a  shop  next 
door,  and  wished  to  occupy  the  premises  as  a  fishmonger's  shop. 
It  appeared  in  evidence  that  the  defender,  on  said  party  intimating 
his  intention  of  so  taking  the  premises,  stated  that  he  would  oppose 
his  entering  to  the  premises,  and  the  arrangement  was  ultimately 
broken  off.  On  the  24th  of  April  1834,  the  defender  applied  for 
and  obtained  a  meditatio  fugse  warrant  against  the  pursuer,  on 
which  he  was  apprehended,  and  was  ultimately  liberated,  on  cau- 
tion. The  pursuer  averred  that  this  proceeding  was  unwarrant* 
able,  Isty  In  respect  that  he  had  no  intention,  and  could  not  go  to 
America  till  the  ensuing  spring,  his  accounts  being  still  to  collect, 
and  his  stock,  &c.  to  dispose  of;  and,  2(2/^,  That  his  father  was 
cautioner  in  the  lease,  who  was  in  good  credit,  was  possessed  of 
considerable  property  in  houses,  &c.,  and  held  a  farm  in  lease, 
which  did  not  expire  till  Martinmas  then  next ;  and  he  had  sown  his 
last  crop,. which  he  had  the  power  of  disposing  of  in  the  ensuing 
harvest  It  was  admitted,  however,  that  the  father  had  also  some 
intention  of  emigrating  to  the  other  hemisphere,  though  that  in- 
tention was  alleged  not  to  be  immediate. 


Issues. 


The  following  were  the  issues : 

<  It  being  admitted,  that  in  terms  of  the  missive.  No.  of  pro- 
cess, dated  the  1 9th  February  1833,  the  pursuer  was  tenant  of 
certain  premises,  the  property  of  the  defender,  No.  Queen 
Street,  Edinburgh,  for  the  period  of  five  years  from  Whitsunday 
1834: 

<  1.  Whether,  in  the  house  of  the  defender,  in  Young  Street, 
Charlotte  Square,  Edinburgh,  on  or  about  the  3d  day  of  April 
1833,  the  defender,  for  the  purpose  of  preventing  the  pursuer  from 
selling  or  disposing  of  the  said  lease,  and  of  the  good-will  of  the 
business  in  the  said  shop,  did  wrongfully  and  falsely  state  to 
Charles  Muirhead,  poulterer,  79.  Queen  Street,  Edinburgh,  that 
the  pursuer  had  no  right  to  let  the  said  premises,  and  that  he  would 
not  permit  him  to  let  them ;  and  that  if  the  said  Charles  Muir- 
head should  take  the  premises,  he,  the  defender,  would  prevent 
him  from  entering  into  possession,  or  would  turn  him  out  of  pos- 
session, or  did  wrongfully  and  falsely  use  or  utter  words  to  that 
effect,  to  the  loss,  injury  and  damage  of  the  pursuer  ? 

^11.  Whether,  for  the  purpose  aforesaid,  in  or  near  the  said 
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*  shop  of  the  said  Charles  Muirhead,  on  or  about  the  said  3d  day  5  Jan.  1830: 

*  of  Aprili  James  Grandison  Barr,  S.  S.  C,  with  the  authority  of,     ^^"^v*^ 

*  and  as  agent  for  the  defender,  did  wrongfully  and  falsely  say  to  Stewart. 

*  the  said  Charles  Muirhead,  that  the  pursuer  had  no  right  to  let      

*  the  said  premises,  or  did  wrongfully  and  falsely  use  or  utter  words      "^^* 

*  to  that  effect,  to  the  loss,  injury  and  damage  of  the  pursuer? 

'  III.  Whether,  for  the  purpose  aforesaid,  in  or  near  the  shop 

*  last  aforesaid,  on  or  about  the  5th  day  of  April  aforesaid,  Mrs 

<  Stewart,  the  wife  of  the  defender,  with  the  authority  of,  and  act- 

*  ing  for  the  defender,  did  wrongfully  and  falsely  state  to  the  said 
^  Charles  Muirhead,  and  his  wife,  Mrs  Muirhead,  or  one  or  other 

<  of  them,  that  the  pursuer  had  no  right  to  let  the  said  premises,  or 

*  did  wrongfully  and  falsely  use  or  utter  words  to  that  effect,  to  the 

<  loss,  injury  and  damage  of  the  pursuer  ? 

«  IV.  Whether,  for  the  purpose  aforesaid,  in  the  house  of 

*  Dickson,  stabler.  Young  Street,  Edinburgh,  on  or  about  the  18th 

<  day  of  April  1834,  the  defender  and  his  wife,  with  his  authority^ 

*  and  acting  for  him,  or  either  of  them,  did  wrongfully  and  falsely 

*  state  to  the  said  Dickson,  that  they,  the  defender  and  his 

*  wife,  were  to  apprehend  the  pursuer,  and  that  they  would  confine 

<  him  in  jail  for  six  months  at  least  for  his  impudence,  meaning  the 

*  pursuer's  refusal  unconditionally  to  surrender  the  lease  of  the  said 
'  shop,  or  did  wrongfully  and  falsely  use  or  utter  words  to  that 
^  effect,  to  the  loss,  injury  and  damage  of  the  pursuer  ? 

<  V.  Whether,  at  Edinburgh,  on  or  about  the  24th  day  of  April 

<  1834,  the   defender  maliciously,   and  without  probable  cause^ 

<  wrongfully  apprehended  and  detained  the  pursuer,  as  in  medita- 

<  tione  fugse,  or  wrongfully  caused  him  to  be  apprehended  and  de* 

*  tained  as  aforesaid,  to  the  loss,  injury  and  damage  of  the  pursuer? 

The  Lord  President  charged  the  Jury  as  follows : 
It  is  DOW  my  duty  to  make  sucli  observations  on  the  evidence  and  law,  as  I  Judge's 
think  may  be  of  use  in  directing  you  to  a  right  verdict  in  this  case.    I  shall  Charge, 
take  these  issues  in  their  order.     (His  Lordship  read  the  first  issue.)     Ths 
butineu,  that  is,  the  business  carrying  on  at  that  moment,  in  that  shop,  which  was 
a  butcher's  business.    What  is  the  fact  sworn  to  in  reference  to  this  transaction  ? 
Muirhead  told  you,  that,  on  seeing  this  advertisement,  he  had  then  made  an  offer 
to  Dick  for  L.  150;  but  what  was  this  offer,  and  the  purpose  of  it  ?  Not  the  good* 
will  of  that  business :  be  did  Dot  mean  to  set  up  a  batcher's  shop :  it  was  for  an* 
other  purpose  altogether  he  wanted  it :  it  was  to  turn  it  into  a  fishmonger's  shop. 
He  thought  it  might  be  for  the  benefit  of  himself,  and  convenient  for  the  public, 
to  make  it  a  fi8bmonger*s  shop ;  but  to  give  a  price  for  the  good*will  of  Dick's 
shop,  as  a  butcher's  shop,  did  not  enter  into  his  imagination. 

Consider  the  situation  of  Stewart  at  that  moment :  he  was  told  distinctly  by 
Muirhead  his  purpose,  and  his  answer  was.  If  you  take  it  for  that  purpose  I  shall 
turn  you  out ;  why  ?  because  my  tenant  below  will  be  either  ruined,  or  at  ieas( 
meet  with  a  formidable  rival.  I  must  tell  you,  in  point  of  law,  I  think  the  tenant 
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Mo.& 


Dick  0. 

Stewart 

Judge's 
Charge. 


5  Jan.  Id36w  hi  the  low  ibop  would  have  Ind  b  good  adioii  of  damif  et,  if  Stewart  knowioglf 
brought  a  rival  into  that  shop,  in  order  to  defeat  the  interest  of  that  shop  below. 
I  think  that  tenant  ivould  have  been  entitled  to  lay,  I  took  this  as  a  fishoiooger't 
•hop,  on  the  faith  that  you,  the  landlord,  would  not  set  up  another  fish- 
monger's shop.  I  think  that  this  would  have  entitled  that  tenant  to  an  interdict 
against  Stewart,  or  she  might  have  had  an  action  of  damages  against  hins,  and  I 
rather  think  it  would  have  been  a  good  one.  But  then,  it  is  said  that  Stewart  in- 
terfered for  the  purpose  of  preventing  the  pursuer  from  getting  the  good-viU  of 
the  shop  disposed  of:  that  was  not  the  purpose.  To  be  sure  Muirhead,  who  lived 
next  door,  stated  to  you  expressly,  that  be  saw  the  advertisement,  and  that  he 
ofibred  for  the  good-will  of  that  shop ;  but  that  is  not  true ;  he  did  not  offer  for 
the  good-will  of  this  butcher's  shop,  because  he  wanted  the  shop  as  a  fishmoDger't 
shop.  This  was  the  avowed  object  of  Muirhead  in  proposing  to  take  it.  Tbeo  we 
come  to  the  fourth  issue.  There  is  not  one  word  of  this  issue  proved.  Instead  of 
their  having  said  that  they  were  to  apprehend  him,  Dickson  swore  distinctly  that 
the  wife  said  to  him,  that  they  had  apprehended  him  for  six  months.  What  was 
meant  in  reality  was,  that  this  warrant  had  been  issued  against  him ;  and  unques- 
tionably, if  he  had  not  found  caution,  they  might  have  detained  him  for  six 
months.  With  regard  to  motive,  not  one  word  is  proved  by  Dickson  or  any  body 
else.  Then  we  have  the  last  issue,  as  to  the  meditatio  fugte  warrant  To  make 
out  that  issue,  it  must  be  proved  that  the  warrant  was  used  maliciously,  and  witb« 
out  probable  cause.  As  to  probable  cause,  it  is  the  most  probable  of  all  causes 
when  a  man  himself  admits  he  is  going  to  leave  the  country.  In  his  declara* 
tion  he  expressly  admitted  he  was  to  go :  to  be  sure  he  said  not  immediately ; 
but  he  reserved  the  power,  and  he  indicated  this  sufficiently  by  saying  to  the  pur- 
chaser, in  his  advertisement,  that  he  would  assign  the  debts.  If  he  was  driven  to 
collect  the  debts  himself,  it  might  be  necessary  for  him  to  remain ;  but  there  was 
such  a  stipulation  in  the  advertisement  as  made  it  possible  for  him  to  leave  in  a 
week  :  Therefore  he  gave  his  landlord  good  ground  to  believe  that  he  intended 
to  leave  the  country;  and,  he  likewise  admits,  that  his  cautioner  intended  to  go 
also.  It  was  in  these  circumstances  Stewart  resolved  to  have  recourse  to  legal 
measures.  He  determined  to  have  new  caution.  He  gives  notice  of  his  intention 
to  Dick's  agent  by  a  letter,  to  which  no  answer  was  returned.  When  a  nun  is 
going  to  leave  the  country  owing  debts,  it  is  no  answer  to  his  creditor  to  say,  that 
he  is  a  respectable  man,  or  that  he  has  funds  either  here  or  in  America.  This 
would  be  no  answer  for  the  wealthiest  merchant  in  Edinburgh  to  make:  if  he  ad- 
mits he  is  going  to  leave  the  country,  the  creditor  is  entitled  to  say.  You  shall  not 
go  without  giving  me  security :  you  may  be  worth  L.  100,000;  but  that  may  go  with 
you,  and  then  I  can  neither  lay  hold  of  your  person  or  your  funds.  I  hold  it  to 
be  clear,  in  point  of  law,  that  when  a  person  admits  he  is  going  out  of  the  coan« 
try,  his  creditor  is  entitled  to  say.  You  shall  not  go  till  you  find  security. .  It  may 
be,  that  in  this  instance  these  parties,  both  debtor  and  cautioner,  have  altered  their 
views :  they  remain  the  legal  tenants.  Martin  is  in  possession,  on  what  terms  I 
don't  know ;  but  they  are  legally  bound  for  the  rent.  Stewart  has  sufiered  do 
wrong ;  but  still  the  pursuer  has  not  made  out  that  he  had  no  probable  cause  for 
the  proceedings  which  he  adopted  i  he  had  the  most  probable  of  all  causes-^thia 
party's  own  admission,  and  the  terms  of  his  own  advertisement 

Judgment.  Verdict  for  defender. 


New  trial 
refused. 


When  the  Court  met,  Rutherfurdf  for  the  parsueri  moved  for  a 
irule  to  shew  cause  why  a  new  trial  should  not  be  granted,  on  the 
ground  of  misdirection  on  the  part  of  the  presiding  Judg<e,  in  re* 
vpeetj  ^rsty  that  hb  Lordship  charged  the  Jury,  that  Muirhead  had 
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not  made  an  offer  for  the  good*will  of  the  business,  seeing  that  he  5  Jan.  IdSe. ' 
intended  to  set  up  a  fish^shop  in  the  premiseSy  and  that  therefore    ^""^v*^ 
they  could  not  find  that  the  acts  charged  against  the  defender  were  giewart. 
done  <  with  the  view  of  preventing  the.  pnrsuer  from  disposing  of 

<  the  lease  and  good-will  of  the  business.'  Mr  Kutherfurd  urged 
to  the  Court  that  this  was  a  plain  misdirection,  for  that,  in  point  of 
fact,  Muirhead  did  offer  for  the  good-will  of  the  pursuer's  business  t 
i^  was  the  mily  subject  advertised  for  sale ;  and  Muirhead,  or  any 
other  party,  must  have  purchased  it  before  they  could  convert  the 
shop  to  any  purpose  whatever.  It  did  not  matter  whether  Muir- 
head intended  to  carry  on  the  same  business,  to  change  it  to  an- 
other, or  to  shut  up  the  shop  altogether :  still  the  subject  which  was 
to  be  sold,  and  for  which  Muirhead  offered,  was  the  good-will  of 
the  pursuer's  business ;  and  therefore  the  defender's  actings  were 
with  the  view  of  preventing  the  pnrsuer  from  disposing  of  it,  a  pur-' 
pose  which  was  de  facto  thereby  effected  The  second  ground 
was,  that  the  presiding  Judge  had  mistated  the  law  to  the  Jury 
when  he  said,  *  I  must  tell  you,  in  point  of  law,  that  the  tenant  in 
^  the  low  shop  would  have  had  a  good  action  of  damages  if  Stewart 
<.  knowingly  brought  a  rival  into  that  shop,  in  order  to  defeat  the 

<  interest  of  the  shop  below,'  &c. 

The  Court  refused  the  rule.  Judgment 

For  Purnier,  Butberfurd^  Faterton.  Robert  Neil,  S.S.C.  Agent.  For  De- 

fender, Dean  ofFac,  {Bope,)  W,  Bell,  Jamei  A,  Robertson,  S.S.C.  Agent. 

Mr  Brovnh  Clerk. 

c. 
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No.  IV.  16M  Marc/i  1886. 

MARY  NIVEN  or  HUNTER,  Pursuer, 

affainsi 
THE  EDINBURGH  and  GLASGOW  UNION  CANAL 

COMPANY,  Demnders. 

(Before  the  Lord  President  (Hope)  and  a  Common  Jury.) 

Reparation.  —  Damages. —  A  bridge  over  a  canal  having  been 

raised  by  the  person  appointed  by  the  Canal  Company  to  manage  it 

without  any  previous  notice^  there  being  no  chain  placedy  or  other 
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16  Mar.  1836. 


Kiven  or  Hun- 
ter ti.  Tb« 
£dinburgh 
and  Glasgow 
Uaion  Canal 
Company. 


Issues. 


precauiioh  used  to  prevent  passage  ;  and  a  foot-passenger^  who  was 
in  the  act  of  crossing  when  the  bridge  was  raised^  Jiaving  received 
serious  injury  in  consequence  of  jumping  from  it  when  nearly  at  its 
foil  height^ — damages  of  £.100  awardedby  a  Jury  against  the  Catui 
Company. 

In  this  case  the  following  issaes  were  sent  to  trial : 

<  It  being  admitted,  that,  on  the  17th  day  of  August  1834)  and 
*  prior  and  subsequent  thereto,  one  William  Cunningham  was  em- 
'  ployed  by  the  defenders  to  manage  the  drawbridge  near  EdiiH 

<  burgh,  No.  2.  on  the  Union  Canal : 

<  Whether,  on  or  about  the  said  day,  by  the  fault,  negligence,  or 
^  want  of  skill  of  the  said  William  Cunningham  in  the  manage- 
'  ment  of  the  said  bridge,  the  pursuer  suJQTered  severe  bodily  hano, 

<  to  the  loss,  injury  and  damage  of  the  pursuer  ? 

<  Damages  laid  at  L.300.' 
Robertson  opened  for  the  pursuer. 

It  was  proved  by  the  evidence  of  Mrs  Paterson  and  Mrs  Shand, 
that  they  and  the  pursuer  had  occasion  to  go  from  Edinburgh  to 
Dalmahoy.  The  way  which  they  took  lay  by  the  drawbridge^ 
No.  2.  of  the  Edinburgh  and  Glasgow  Union  Canal  Company. 
The  three  women  reached  the  bridge  in  question  together,  and  got 
upon  it  without  having  received  or  heard  any  intimation  that  it  was 
in  the  act  of  being  raised  by  Cunningham,  (the  person  in  charge,)  for 
the  purpose  of  enabling  one  of  the  heavy  passage-boats  from  Glas- 
gow to  pass  along  the  canal.  The  bridge  rose  in  one  piece,  and  was 
elevated  by  means  of  a  crank,  worked  by  one  man,  (Cunningham,) 
who,  in  doing  so,  had  his  back  to  the  quarter  of  the  street  by  which 
the  pursuer  and  her  companions  reached  the  bridge.  There  was 
no'  chain  or  rope  placed  across  the  bridge,  nor  any  warning  given  to 
them  not  to  go  on  it.  They  heard  no  horn  blown.  The  pursoer 
was  behind  her  two  companions,  who  successively  leaped  from  the 
bridge  as  it  was  ascending.  The  pursuer  leaped  when  the  bridge 
was  almost  at  its  height,  and  fell  on  Mrs  Paterson,  knocking  her 
to  the  ground.  The  pursuer,  who  is  a  heavy  woman,  was  much 
hurt  about  her  back  and  legs,  and  was  carried  to  her  lodgings. 
From  the  evidence  of  Professor  Lizars,  and  Dr  Black  and  his  soiii 
it  appeared  that  the  injury,  which  was  of  a  very  painful  natore, 
confined  the  pursuer  for  about  three  months,  and  might  incapad- 
tate  her  from  any  hard  work.  The  Superintendent  of  Public  Works, 
who  once  had  charge  of  the  Leith  Docks,  deponed,  that  the  draw- 
bridges in  Leith  open  in  two  halves,  and  are  guarded  by  a  chain 
drawn  across  to  prevent  passengers  crossing  at  the  time  of  being 
raised;  and  that  the  person  in  charge  was  liable  to  be  dismiss^ 
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if  he  neglected  to  put  up  the  chain.     Other  witnesses  deponed,  16  Man  1896. 
that  they  had  been  in  jeopardy  at  the  same  spot,  and  that  it  was    ^^■'V*^ 
necessary  to  have  some  sach  contrivance  as  a  rope  or  chain  to  warn  tei^.'^'nie  ."°* 
people,  and  an  additional  maii  to  assist  the  one  in  charge,  whose  Edinburgh 
back  being  to  the  people  in  working  the  machinery,  could  not  tell  union  ^II 
whether  any  one  was  on  the  bridge.  Compuijr. 

The  Dean  of  Faculty^  for  the  defenders,  miuntained  that  there  was 
here  no  question  as  to  the  liability  of  the  Company  for  want  of 
chains  or  other  precautions,  but  that  the  sole  question  before  the 
Jury  was,  whether  they  were  liable  to  the  pursuer,  for  injuries 
suflFered  from  the  fault  or  negligence  of  the  individual,  Cunning- 
ham ;  that,  by  the  evidence  for  the  pursuer,  nothing  was  proved  as 
to  the  want  of  skill,  fault,  or  negligence  of  Cunningham,  which 
was  the  matter  at  issue,  and  that  the  accident  was  attributible  en- 
tirely to  the  fool-hardiness  of  the  pursuer,  to  whom  the  raising 
of  the  bridge  ought  to  have  been  a  sufficient  warning;  that  the 
lawyers  and  agents  for  the  poor  had,  besides,  reported  that  there 
was  no  probabilis  causa  litigandi. 

Evidence  for  the  defenders  was  led  to  this  effect :  The  driver  of 
the  horses  in  tow  of  the  boat,  on  account  of  which  the  bridge  was 
raised  at  the  time  of  the  accident,  had  called  out  to  the  women, 
warning  them  of  their  danger,  when  he  observed  them  on  the  bridge. 
The  horn,  announcing  the  approach  of  the  boat,  had  been  blown ; 
and  the  driver  heard  a  person  near  the  other  end  of  the  bridge  call 
-out  to  the  pursuer  to  keep  off,  or  run  back.  The  driver  deponed 
that  the  person  who  called  was  Cunningham ;  but  it  rather  ap- 
peared to  have  been  another  witness,  who,  at  the  time  he  called, 
observed  the  pursuer  then  in  the  act  of  following  her  companions, 
who  had  jumped  off  the  bridge.  It  appeared,  that  at  the  time  the 
witness  called  out,  Cunningham  stopped  for  half  a  second ;  and  the 
pursuer,  who  was  then  about  half  way  across,  might  easily  have  re- 
turned, as  it  took  some  little  time  to  raise  the  bridge.  The  boat 
could  not  be  stopped,  and  it  would  have  been  very  dangerous  not  to 
have  raised  the  bridge.  There  was  no  fault  or  want  of  skill  on  the 
part  of  Cunningham,  who  was  of  excellent  character,  and  had  been 
in  the  employment  of  the  defenders  for  a  length  of  time.  Cunning-^ 
ham  was,  however,  not  called  to  depone. 

RoberUon  replied,  and  argued,  that  by  the  admission  prefixed  to 
the  issue,  and  by  the  terms  in  which  the  issue  was  framed,  it  was 
admitted  that  Cunningham  was  employed  by  the  Canal  Company  ' 
to  manage  the  bridge.  The  whole  chaige  being  thus  devolved  on 
Cunningham,  he  ought  to  have  taken  precautions  to  prevent  foot- 
passengers  from  approaching  the  bridge  when  it  was  to  be  raised. 
The  accident  could,  not  be  attributed  to  fooUhardiness,  as  it,  in 
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No.  6. 


16  Mar.  1836.      Robertson. — The  excerpts  will  speak  for  tbemseWes;  and  thej 
^^V^^    are  authenticated  by  the  commissioner,  on  the  oath  of  the  haver, 
^ittoo  ^**'"  ^^^  referred  to  in  the  record.     It  is  the  first  time  it  ever  was  con- 
tended that  it  was  necessary  to  cite  the  haver  as  a  witness.    The 
defender  may  call  him,  and  cross-examine  him. 

Lord  President — I  think  Mr  Hutchinson  must  be  called,  as  he 
18  alive.  Excerpts  are  generally  taken  when  the  party  cannot  ap- 
pear, as  the  only  mode  of  getting  at  the  books;  but  Mr  Hutchin- 
son is  here,  and  could  produce  the  books  themselves,  and  explam 
them  to  the  Jury. 

The  pursuer's  case  broke  down,  and  the  Jury  found  for  the  de- 
fender. 


Opinion  of 
Court. 


Judgment 


Act.  P.  MoberUon,  Whighanu  Thomat  Johnstone,  S.S.C.  Agent. 

Xeajf,  H.  BeU,         Alexander  Gifford,  S.S.C.  Agent.        Jurj  Clerki. 


All. 


C.R. 


FIRST  DIVISION. 


Na  VI. 


17  th  March  1836. 


GEORGE  WALLACE,  Pcjrsueb, 

affaitist 

GEORGE  DICKSON  and  Others,  Defenders. 


Contract.  —  Liability  of  Members  of  a  CoNGREaATioK.  — 
Process. — Jdry. — Proof. — A  builder  having  raised  an  action 
for  payment  of  the  balance  of  the  price  remaining  due  for  buUtaig 
a  chapel  for  a  congregation  of  the  Associate  Secession  Church ;  and 
it  having  been  ruled  by  the  Lord  Ordiiiary^  and  acquiesced  tn^  that 
only  members  of  the  committee^  or  of  the  congregaiion  during  a 
certain  period^  should  be  liable^ — held,  by  the  presiding  Judge^  that 
the  question  who  were,  or  who  were  not^  members  of  the  congregor 
tionf  must  be  determined  by  the  laws  of  the  Secession  Church.  2df 
That  however  many  defenders  there  might  be,  if  they  were  all  m- 
duded  in  one  summons^  they  mu^  be  looked  ofi  as  one  party,  and 
be  entitled  to  only  six  challenges.  Sd,  The  evidence  of  a  witness 
who  W€LS  a  defender  in  the  action^  but  against  whom  decree  in  ab- 
sence had  been  obtained,  refused,  in  respect  that  he  wets  an  interested 
party  f  although  the  pursuer  ojgpBred  to  discharge  the  claim  under 
the  decree. 


No.  8.  JURY  SITTINGS.  25 

This  acUon,  in  which  a  new  trial  was  granted  19th  Febriiary  17  Mar.  1836. 
1830,  (ante,  p.  454,)  was  brought  for  the  balance  of  the  price  of    "^"^V^^ 
bailding  a  chapel  in  Portobello  for  a  congregation  of  the  Associate  £)icksoii  and 
Secession  Church.     The  action  was  originally  directed  against  a  Others. 
great  number  of  individuals ;  and  appearance  was  made  for  upwards  ^^^ye. 
of  thirty,  amongst  others  for  Dickson  and  Miss  Robertson.     The 
defences  were  generally,  that  the  work  had  not  been  performed 
agreeably  to  contract;  and  that  the  defenders  were  not  members  of 
the  congregation  or  committee. 

In  the  preparation  of  the  cause,  Lord  Corehouse  found,  11th 
March  1881,  <  That  all  the  members  of  the  committee  of  manage- 

<  ment  of  the  Portobello  United  Associate  Secession  Congregation, 

<  from  the  period  when  the  pursuer  was  employed  to  fit  up  the  tem- 
^  porary  meeting-house,  or  who  became  members  of  the  committee 

<  between  that  period  and  the  time  when  the  new  chapel  was  taken 
'  possession  of  by  the  congregation,  and  all  persons  who  were  not 

<  merely  hearers  or  communicants  in  the  meeting-house  or  the  cha- 

<  pel,  but  were  members  of  the  said  United  Associate  Secession 

<  Congregation  during  the  said  period,  are  liable  to  the  pursuer  in 

<  payment  of  the  work  duly  and  properly  executed  by  him,  in  terms 
*  of  his  agreements  or  contracts  with  the  committee.* 

The  pursuer  acquiesced  in  Lord  Corehouse's  judgment;  and  it 
was  prefixed  to  the  issues,  which  were  now  sent  to  trial  as  the  law 
of  the  case.     The  issues  were  in  these  terms : 

*  1.  Whether,  in  the  years  1824  and  1825,  the  pursuer  was  em-  Inues. 
ployed  to  erect,  and  did  erect,  a  chapel  at  Portobello,  in  the 
county  of  Edinburgh,  for  the  United  Associate  Secession  Con- 
gregation, at  the  price  of  L.1733,  to  be  paid  by  instalments  ?  and 
whether  the  defenders,  or  any  of  them,  are  indebted  and  resting 
owing  to  the  pursuer  in  the  sum  of  L.3889  as  the  balance  of  the 
expense  of  erecting  the  said  chapel,  and  of  the  sum  of  L.46  : 6 :  4^ 
for  extra  work,  or  of  any  part  of  the  said  sums,  with  interest  on 
the  said  sum  or  sums  ? 

<  2.  Whether,  in  the  year  1824,  the  pursuer  was  employed  to  fit 
up,  and  did  fit  up,  a  temporary  place  of  worship  for  the  congre- 
gation aforesaid  ?  and  whether  the  defenders,  or  any  of  them,  are 
indebted  and  resting  owing  to  the  pursuer  in  the  sum  of  L.11, 
Ss.  4d.,  or  any  part  thereof,  with  interest  thereon,  as  the  expense 
of  fitting  up  the  said  place  ?' 

In  balloting  for  the  Jury  to  serye,  Dean  of  Faculty  claimed  a  Quetuon  of 
right  of  six  challenges  for  each  of  the  four  defenders  for  whom  he  P'^^^^^^* 
appeared,  on  the  ground,  that  as  each  was  separately  liable,  they 
must  therefore  be  looked  upon  as  separate  parties  entitled  severally 
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Wallace  v, 
DicksoD  aod 
Others. 

Question  of 
process* 


IT  Mar.  1636,  to  challenge,  and  that  in  practice  this  was  always  allowed ;  tiie  ex- 
pression in  the  act  of  <  each  party '  meaning  every  separate  person 
in  the  action. 

Robertson^  for  pursner. — I  never  heard  of  such  a  practice.  If 
each  defender  here  were  to  be  considered  as  a  separate  party  to  the 
action,  entitled  to  the  usual  challenge,  the  defenders  might  succeed, 
to  the  g^eat  prejudice  of  the  pursuer,  in  procuring  a  Jury  after  their 
own  mind.  The  defenders  are  very  numerous,  and  the  whole  nunn 
ber  of  Jurymen  cited  by  the  Court  would  not  nearly  suffice  for  the 
purpose. 

Lord  President. — I  never  met  with  such  a  case.  On  referring 
to  the  clerk,  he  says  that  it  is  incompetent  The  nnmerons  de* 
fenders  must  be  considered  as  one  party,  and  die  pursuer  the  other, 
in  the  sense  of  the  statute,  where  it  enacts,  that  each  party  shall  be 
entitled  to  a  challenge.  They  may  have  separate  defences,  bat  I 
know  nothing  of  it.  It  may  be  pleaded  to  the  Jury;  but  I  find  all 
the  parties  included  in  one  and  the  same  summons,  and  I  cannot 
imagine,  that  supposing  there  w^ere  fifty  people  they  can  each  have 
right  of  challenge  *. 

Graham  Bell  opened  the  case  for  thie  pursuer.  BoberiMon  ex- 
amined various  witnesses,  who  proved  that  the  chapel  had  been  well 
built  and  finished,  and  that  no  complaint  had  been  made  to  the  com- 
mittee of  management  when  it  was  taken  off  the  pursuer^s  handi^ 
and  that  it  still  remained  in  good  repair.  Evidence  was  abo  led  to 
shew  that  the  defenders  had  been  present  at  meetings  of  the  com- 
mittee, and  had  attended  divine  service  in  the  chapel,  as  well  as 
meetings  in  relation  to  the  appointment  of  a  minister  and  other 
business ;  or  had  signed  the  call  to  Mr  Arneill,  who  was  the  per* 
son  appointed  minister  of  that  congregation. 


Question  of 
the  admissi- 
bility of  efi- 
dence. 


Dean  of  Faculty  objected  to  the  evidence  of  Alexander  Brown, 
as  he  was  a  defender. 

Robertson  admitted  he  was  originally  a  defender,  but  contended^ 
that  decree  in  absence  having  been  pronounced  against  him,  lie 
was  now  admissible.  He  argued  that  the  plea  of  interest  was  in* 
applicable,  or  was  to  all  intents  one  adverse  to  the  pursuer,  in  re- 
spect that  his  interest  would  be  to  cut  down  the  claim  altogether, 


*  The  point  was  next  day  brought  under  the  notice  of  the  Lord  Justice-derk  in 
the  following  case,  who  intimated  to  the  Clerk  of  the  Second  Division^  (Mr  Russell,) 
that  he  was  not  prepared  to  arrive  at  the  same  conclusion ;  and  Mr  Russell  mentlooed 
cases,  in  which  (though  he  had  wished,  as  clerk,  to  interpose,)  each  defender  bad  been 
allowed  to  challerige,  and  referrad  to  Kfenl  c«scs  in  wUch  that  bad  bten  doae  by  the 
Dean,  as  here  stated  by  htm. 
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md  referred  to  Sfcaw's  Digest,  Proof,  Nos.  441,  451,  455  and  17  Mar.  IS36. 
476*     Besides,  any  claim  of  liability  would  now  be  passed  from.         V,*^^ 

Dean  ofFaadty. — The  interest  of  the  witness  may  be  to  join  the  iH^s^^a 
pursuer  in  an  attempt  to  make  us  liable ;  and  there  could  be  no  Othen. 
better  instance  of  ^  a  good  deed  and  reward,'  than  the  relieving  a 
witness  of  liability  under  a  decree  pronounced* 

Objection  sustained.    To  this  the  pursuer  excepted. 

Dean  ofFaadtyf  for  Robertson  and  the  Davidsons,  aigaed,  in  re- 
ply, that  in  order  to  become  members,  they  must  have  been  properly 
transferred  from  the  former  congregation,  which  it  was  proved  they 
bad  not  been ;  so  that  their  attending  meetings  which  were  open 
to  all,  where  no  roll  of  members  was  called,  or  being  present  at 
worship,  could  not  make  them  members,  in  the  sense  of  Lord  Core- 
liouse's  interlocutor.  He  stated,  that  the  chapel  had  not  been  pro-^ 
perly  finished ;  for,  on  an  exposure  for  sale,  it  was  found  that  its 
value  was  greatly  depreciated  in  consequence  of  some  imperfection 
in  the  foundation. 
.  More  followed  for  another  set  of  defenders,  and  maintained  that^ 
as  sitters  or  communicants  in  the  chapel,  they  were  not  members  in 
the  sense  of  the  interlocutor ;  nor  had  they  any  vested  right  of  pro- 
perty in  the  chapel  upon  which  they  might  seek  relief,  if  found 
liable  in  this  action. 
•     The  Dean  of  Faculty  then  examined 

The  Rev.  Di  John  Brown,  who  explained  the  law  of  the  church 
in  reference  to  instituting  a  new  congregation.  When  a  nombier 
of  persons,  not  in  any  way  in  connection,  wished  to  be  formed  into 
a  congregation,  various  members  of  presbytery  were  appointed  to 
visit  and  converse  with  them.  A  report  is  made  to  the  presbytery, 
and  after  that  they  are .  formally  congregated  by  a  clergyman. 
Members  of  other  congregations  in  communion  with  the  Secession 
Church,  wishing  to  be  joined  to  a  new  body,  require  to  produce  a 
certificate  from  their  former  minister  or  session,  stating  that  the 
member  desires  to  be  transferred,  and  that  he  leaves  the  previous 
oongregation  in  full  possession  of  all  Christian  privileges.  This  is 
commonly  called  a  certificate  of  disjunction.  Until  he  produces 
such  a  certificate,  he  cannot  become  a  member  of  another  congre- 
gation, nor  can  he  be  a  member  of  two  at  once.  The  minister 
should  always  see  the  certificate  before  an  admission.  A  person 
without  a  certificate  still  belongs  to  his  former  congregation,  though 
he  may  attend  another  place  of  worship.  In  a  competition  for  a 
clergyman,  if  a  person  without  a  certificate  voted,  his  vote  would 
not  be  counted ;  and  his  signature  to  a  ca)l  would  not  have  the 
effect  of  making  him  a  member  of  the  congregation.  A  signature 
of  such  a  person  would  be  held  to  be  a  mistake.     (Shewn  the  call 
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17  MAr.  1836.  to  Arneill.)  If  any  member  of  Mr  Blackfs  congregation  at  Mus- 
selburgh, not  disjoined,  signed  this  call,  his  signature  would  be  de- 
Dickson  and  tected  ou  a  Competition  for  a  minister,  and  the  person  would  be 
Others.  liable  to  censure.      The  session  only  admits  members,  where,  of 

course,  there  must  be  a  moderator*     Elders  of  themselres  cannot 
admit  members. 

The  Rev.  John  Smart  corroborated  the  evidence  of  Dr  Brown. 
The  Rev.  Mr  Black,  of  Musselburgh,  deponed,  that  neither  Mr 
Robertson  nor  the  Davidsons  ever  received  a  certificate  of  disjone- 
tion,  and  that  they  still  continued  members  of  his  congregation. 

Robertson^  in  reply  for  the  pursuer,  maintained,  that  the  work  had 
been  proved  to  be  well  done :  That  the  defenders  were  liable,  as  it 
was  also  proved  that  they  had  held  themselves  out  to  the  pursuer  as 
members  of  the  congregation,  by  signing  a  call,  being  present  at 
meetings  and  attending  worship,  as  they  could  take  no  ad?antage 
of  any  irregularity  in  the  ecclesiastical  forms  of  admission*  It  was 
sufficient  for  tlie  present  claim  if  they  held  themselves  out  to  be 
members;  and  the  pursuer  contracted  with  them  in  that  capacity. 

Judge*s  The  Lord  President — If  the  result  of  the  trial  should  be,  that 

c  arge.  ^^  pursuer  should  not  recover  the  balance  due  to  him  from  some 

party  or  another,  I  am  persuaded  that  both  yon  and  I  will  deeply 
regret  it  It  has  been  proved  to  you,  that  Wallace  executed  tiie 
work  about  which  he  was  employed  in  a  tradesman  and  business- 
like manner;  so  you  cannot,  and  must  not  give  any  weight  to  the 
insinuation  which  was  thrown  out  at  the  close  of  the  argument  for 
one  of  the  defenders,  that  he  could  prove  that  the  building  was 
found  afterwards  to  be  insufficient  He  had  no  right  to  say  8(S 
unless  proof  were  offered  of  such  an  averment  No  proof  was 
offered  of  it ;  and,  in  fact,  it  was  proved  that  the  work  was  well 
done  by  Wallace,  and  taken  off  his  hands  by  the  committee,  as 
completed  in  every  respect,  in  terms  of  the  specification  and  agree- 
ment Therefore,  laying  that  matter  aside,  as  well  as  some  other 
points  of  minor  importance,  let  us  consider  the  remaining  parts 
of  the  case.  It  was  asked  by  the  defenders,  why  so  many  persons 
were  called  in  the  action,  and  why  it  was  not  brought  against  a  few 
responsible  persons  only  ?  It  was  answered,  that  the  pursuer  was 
obliged  to  call  all  the  parties*  Perhaps  he  was ;  for  sometimes,  in 
the  Court  of  Session,  it  is  made  matter  of  objection  that  all  parties 
are  not  called ;  and  sometimes  that  objection  is  sustained,  and  some- 
times not  But  however  that  may  be,  and  supposing  it  safe  and 
^  proper  to  call  all  the  parties  into  Court,  he  might  have  concluded 

only  against  the  substantial  parties,  leaving  them  to  get  relief 
against  the  others,  which  would  have  narrowed  the  case.    Now, 
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though  I  have  said  that  we  ghall  regret  if  the  pursner  be  not  fonnd  17  M«r.  IBStL 
entitled  to  recover  from  some  party  or  another,  I  must  also  tell  you, 
that  we  should  equally  regret,  if  he  should  be  fonnd  entitled  to  re-  nickson  and 
corer  from  parties  who  are  not  legally  bound  to  him.  Looking  to  Others, 
the  issues,  we  must  first  consider  the  law  as  laid  down  in  the  inter-  judge's 
locutor  of  Lord  Corehonse.  The  law,  as  explained  by  him  in  the  Charge, 
judgment,  which  has  been  allowed  to  become  final  by  the  pursuer, 
we  are  bound  to  receive  as  the  law  regulating  this  case.  From  it  we 
find  that  it  is  not  merely  hearers  or  communicants  in  the  meeting- 
house or  chapel,  but  all  members  of  the  United  Associate  Secession 
Congregation  during  a  certain  time,  who  were  to  be  liable.  As  I 
am  not  a  member  myself  of  such  a  congregation,  I  should  have  held, 
without  seeing  the  law  so  explained  and  acquiesced  in,  that  com- 
municants were  liable ;  but  Lord  Corehouse  has  laid  it  down,  that 
they  are  not;  neither  are  persons  who  signed  the  call  or  attended 
business  meetings,  but  only  the  members  of  the  Portobello  Seces- 
sion Congregation.  Then,  who  are  members?  To  solve  that 
question,  we  are  bound  to  go  to  the  law  regulating  that  peculiar 
church,  by  a  variety  of  decisions.  I  need  only  to  refer  to  the 
well-known  case  of  Davidson  v.  Aikman,  Morr.  14,584,  where  we 
found  expressly  that  we  could  only  decide  who  were  members' of 
the  Burgher  Congregation,  by  going  to  the  Synod  Presbytery  of 
that  sect  They  alone  can  lay  down  and  explain  the  rules  of 
their  own  body,  in  a  question  involving  who  are  and  who  are  not 
members,  otherwise  there  would  be  no  toleration ;  for,  to  go  to 
the  courts  of  the  Elstablished  Church  on  that  point,  would  be  the 
reverse  of  toleration.  Now,  we  have  been  told  to-day  by  the 
heads  of  this  church,  that  the  signing  of  a  call,  or  attending  meet- 
ings, will  not  alone  constitute  persons  members  of  their  church ; 
and,  what  is  more,  that  no  one  can  become  a  member  of  another 
congregation  in  communion  with  their  church,  unless  he  have  re- 
ceived from  his  former  minister  a  regular  certificate  of  disjunction, 
to  entitle  him  to  be  transferred  to  a  new  congregation.  Now,  as 
we  are  told  by  the  issue,  that  it  is  only  members  who  are  to  be 
liable,  we  are  bound  to  discover  who  are  members  by  the  law  of 
the  Secession  Church.  It  is  therefore  nothing  to  the  purpose,  to 
hold  out  that  Mr  Robertson  and  the  Misses  Davidson,  by  signing 
the  call  to  Mr  Arneill,  bound  themselves  to  Wallace.  It  was  ar- 
gued, that  by  signing  the  call,  and  the  terms  of  it,  they  bound 
themselves  to  support  Mr  Arneill,  and  that  he  had  a  good  claim 
against  them  in  consequence.  Now,  that  is  a  separate  question ; 
and  that  question  is  not  here.  The  question  is  solely,  did  Mr  Ro- 
bertson, the  Davidsons  and  others,  as  members  of  this  congregation, 
bind  themselves  to  Wallace,  the  pursuer  ?  It  has  been  proved  to 
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n  Mar.  IB36.  joa  that  these  parties  were  still  in  communion^  Mr  Robertum  at 
^^V^^    least,  with  another  congregation  at  the  time  of  the  erection  of  thiB 

Dicfeslm  aiid    ^^apel,  and  that  they  had  never  received  certificates  of  disjunction. 

Others.  N0W9  this  is  Satisfactory  evidence  that  they  are  not  members  in  the 

7-7         sense  of  Lord  Corehouse's  judgment;  and  it  was  explained  by  tke 

Charge.  heads  of  the  church,  that  signing  the  call  could  not  make  them 
members.  The  only  other  point  which  remains  is  this,  did  theie 
defenders  lead  this  pursuer  to  believe  that.it  was  to  them  he  vbb  to 
look  for  payment  ?  On  turning  to  the  law  again  of  Lord  CorehooWi 
which  the  pursuer  acquiesced  in,  we  find  that  it  was  only  the  mem- 
bers of  .committee  of  management,  from  the  period  of  fitting  op  the 
temporary  meeting-house,  or  who  became  members  of  the  commit- 
tee between  that  period  and  the  time  when  the  new  chapel  iFai 
taken  possession  of,  who  werei  to  be  liable*  There  may  be  ame 
latitude  as  to  the  time  when  the  members  took  possession  of  the 
diapel ;  but  it  is  an  error  to  say,  that  they  took  possession  of  it 
when  Wallace  allowed  them  to  have  service  performed  in  it  before 
it  was  finished.  This  ofier  was  made  before  they  took  possesnos 
of  it  No  doubt  it  was  a  very  handsome  offer ;  but  I  do  not  sppre* 
hend  that  possession  was  taken  till  the  opening  of  the  chapel  m 
regularly  advertised.  We  have  not  been  informed  who  were  the 
committee,  nor  have  we  had  any  proof  of  the  persons  who  em- 
powered that  committee  to  act.  If  Mr  Robertson  or  the  Minei 
Davidson  had  been  of  those  who  elected  the  committee,  no  doabt 
they  would  have  been  answerable  as  its  constituents*  We  have 
had  no  evidence  led  as  to  the  persons  composing  this  committee; 
and  for  aught  I  know,  they  may  have  been  acUng  without  powo 
from  any  person — self-elected  merely.  I  am  sorry  to  say,  that,  in 
point  of  law,  the  pursuer  has  not  made  out  lus  case  against  the  de- 
fenders, as  I  do  not  consider  there  is  any  evidence  to  shew  that  thejr 
led  him  to  believe  that  they  were  to  pay  him,  and  he  has  not  proved 
them  to  be  members  by  the  law  of  the  church,  which  alone  we  cut 
look  to.  Their  being  hearers  or  communicants  in  the  chapel  wiH 
'  not  do,  according  to  Lord  Corehouse's  judgment ;  neither  will  their 
having  signed  the  call  to  Arneill;  because,  in  neither  of  these  vievi» 
were  they  members.  It  is  admitted  by  Arneill  that  they  should  have 
had  certificates  of  disjunction,  and  that  he  took  it  for  granted  that 
they  had  them,  as  Drs  Brown  and  Jameson  had  been  satisfied  oo 
that  point ;  but  this  could  not  have  the  effect  of  bestowing  on  them 
the  certificate,  which  they  never  obtained  from  the  minister  of  the 
congregation,  of  which  iJiey  were  still  members. 

The  counsel  for  the  pursuer  intimated  an  exception  to  the  direo: 
tion  of  the  Lord  President,  that  persons  not  proved  to  be  memben 
of  the  assodate  body^  according  to  the  eccles^tical  law  of  the  Se- 
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cession  Churcb,  coold  not  be  held  as  members  under  the  interlocn-  17  Mar.  1836. 
tor  of  Lord  Corehouse.  ^•^V^ 

The  Jury  returned  a  verdict  in  favour  of  the  defenders.  Dicksoo  and 

Others. 

Judj^e  at  Trial,  Lord  PresideDt,  (Hope. J  AcL  P.  Robertion^  G.  G.  Sell, 

Ferrie  i  Jameson^  W.  S.  Agents.  Alt.  Dean  tf  Fac,  (Hope J  R.  Thornton, 

for  Robertson  and  the  Davidsons.  HoUhkit  j-  Meikl^ohn,  W.  S.  Agents. 

J.  S.  More  for  Dickson,  Kedzlie,  &c.  XT.  A.  G.  i  R.  Fllitf  W.  &  AgenU. 
Jury  Clerks. 

C.  R. 


SECOND  DIVISION. 
No.  VII.  18^  iliarcA  1836. 

HENRY  SWAYNE  and  MANDATARY 

against 

THE  FIFE  BANKING  COMPANY. 

Reparation. — Arrestment. — Sequel  of  the  case  in  F.  C,  vol.  Ntmtive. 
z.  p.  774.  The  issue  in  this  case  was  adjusted  in  terms  of  the 
opinion  of  the  Lords  of  the  Second  Division.  The  preamble  set 
forth  the  proceedings  taken  by  the  Bank  against  the  pursuer,  ai 
in  meditatione  fugse, — the  issue  being,  <  whether,  in  the  said  pro-> 
'  ceedings,  or  any  of  them,  the  defenders  acted  wrongfully,  inju- 
<  riously  and  oppressively,  to  the  loss  and  damage  of  the  pursuer.' 
It  appeared  from  the  evidence  at  the  trial,  and  the  admissions  on 
record,  that  the  diligence  was  formal,  and  regularly  executed ;  there 
was  no  evidence  of  oppression;  and  the  Lord  Justice- Clerk  held, 
that  the  circumstances  did  not  afford  evidence  of  want  of  probable 
cause  for  adopting  the  proceedings.  A  verdict  was  accordingly  re* 
turned  for  the  defenders. 

l^rd  Ordinary,  Jeffrey*        Judgii  at  Trial,  Lord  Jkttiee'Ctgrh       Act  Dean  of  Foe* 
(Hope,)  and  ManhaU.  Alt.  P.  RoberiWH,  H,  J,  Robertson,  and  SAaTui, 

Andrew  Scott,  W.  S.  and  Jokn  Sfiand,  W.  S.  Agents.      Mr  Russell,  Clerk. 

R. 
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SECOND  DIVISION. 

No.  VIII.  I9th  March  1836. 

JOHN  RUTHERFOORD 

against 

WILLIAM  BOAK. 
(Before  Lord  Justice-Clerk  (Botle)  and  a  Common  Jury.) 

Master  and  Servant.  —  Reparation.  —  Action  of  damages  fir 

loss  of  service  of  workman  alleged  to  have  been  enticed  away.    Fer- 

dictfor  defender. 
Process. — (Trial.) — Proof. — Incompetent^  when  pleading  to  the 

amount  of  damages^  to  refer  to  decided  cases^  to  shew  what  danuyet 

were  therein  found* 

Narrative.  This  was  an  action  of  damages  against  the  defenderi  for  bavingt 
either  by  himself,  or  through  the  intervention  of  others  employed 
by  him,  enticed  away  from  the  pursuer's  service  a  workman,  Charlei 
Bryan,  who  was  under  contract  to  serve  him  for  a  year,  wherebj 
he  had  been  deprived  of  his  services  from  26th  May  till  11th  Se|h 
tember  1834;  and  for  having  bribed  or  induced  Bryan  to  re?eel 
the  secrets  of  the  pursuer's  trade  and  business  of  leather-japanner. 
The  defender  denied  the  seducing  away  and  bribery  of  Bryan, 
in  order  to  reveal  the  alleged  secrets  of  the  pursuer's  trade.  Bryan 
was  under  no  engagement  to  keep  a  particular  secret;  and  although 
he  might  have  talked  to  Nisbet,  one  of  the  defender's  workmen,  abont 
the  process  of  mixing  and  boiling  the  leather-japanning  composi- 
tion, there  was  no  breach  of  confidence  or  contract.  The  deprira- 
tion  of  service  was  the  pursuer's  act  of  keeping  Bryan  in  jail  for  the 
period  in  question. 

Issue.  The  following  was  the  issue :  ^  Whether  one  Charles  Bryan  was 

<  engaged  by  the  pursuer  for  a  year,  from  5th  April  1834  until  the 

*  5th  April  1835,  to  assist  the  pursuer  in  his  trade  as  a  leather- 

*  japanner ;  and  whether,  on  or  about  the  month  of  May  1834,  the 

<  defender,  being  in  the  knowledge  of  the  said  engagement,  by  him- 
^  self  or  another,  or  others,  wrongfully  seduced  the  said  Charles 

*  Bryan  from  his  said  service,  and  caused  him  to  desert  the  same; 

*  whereby  the  pursuer  was  deprived  of  the  service  of  the  said  Charles 

<  Bryan  from  the  26th  day  of  May  1834  until  the  11th  day  of 
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*  September  18^4,  or  during  atfy  (iaM  of  tite  siiif  ^fdd,  td  (be  l^n»r:1isK 
'  loM,  injory  and  damage  of  the  {>urMier  ?  ^^'"'^''^ 

«  Damages  laid  at  L.1000.'  Hiuherfoo«r «; 

G,  Belli  for  pursuer. — When  a  workman  deserts  his  senricei  the  Punuer'A 
mwter  is  entitled  ta  \Mk  him  brbifgfbi  b«fifre  t^  SH^iVki^  ahd^e*  ^^*^ 
teined  till  he  find  c&attdii  %&  ietf^i  «m  tti«  t^&riod  of  ^^^eAehU 
Tbii(  had  been  done  he#e,  and  rendered  ne<!f^sdrf  by  the  cdi^duct' 
of  tbe  defender  dnd  h\§  wotkiAah  Nisbet:  The  pimiiet  n^ats  h^i 
bound  to  state  tixdt  any  parti^uter  Secret  btid  b«6ii  d>vulged,  a^  b^ 
did  not  allege  that  he  had  a  patent,  or  had  furnished  the  requisite 
specifications  for  arfy  partidula^  Itfodd  of  ^oitiptisiiioiy  of  j^pskining  ' 

materials,  or  that  Bryan  was  under  contract  not  to  divulge  any 
such  secret.  He  therefore  could  not  ask  damages  for*  k  specific' 
secret  communicated.  But  having  taken  the  general  issue  of  en- 
ticing away,  he  was  entitled  to  the  direct  and  consequential  damages 
arising  from  the  loss  of  service. 

It  appeared  from  the  pursuer's  witnesses  that  Nisbet  had  pre-  Evidence. 
Tailed  on  Bryan,  whom  he  had  formerly  known  in  London,  to  shew 
him  how  he  mixed  the  materials ;  that  Nisbet  had  never  been  told 
by  the  defender  to  entice  away  Bryan ;  that  Bryan  was  absent  a 
whole  day  from  the  pursuer's  work  drunk ;  that  during  that  day 
he  waft  seen  in  the  defender's  work-yard,  looking  on  whilo  Aie  Bta- 
terials  were  mixing  and  boiling ;  and  that  he  was  afterwards  de- 
tained in  prison  for  four  llioi^thiy  stt  the  ibstance  of  the  pursuer ; 
that  Bryan  was  a  valuable  woikman  to  the  pursuer,  who  had  then 
large  orders  on  hand  for  japanned  baize  aod  other  stufis,  of  which  he 
was  reckoned  the  best  maker  in  Scotland. 

'  Butherfterdf  for  the  defender,  tnaintaill^d  that  tfc^e  wis  no  pro6f 
of  enticing  away,  and  that  the  loss  of  service  had  been  the  pursuer's 
own  aet.     He  led  no  evidence* 

Lord  Justice-CSerk.-^ Alikotigk  there  had  Been  imich  Statement  Judge's 
as  to  alleged  secrets  in  the  mode  of  preparitig  this  japafttiing  eom-  ^^^^6^- 
position,  no  issue  had  been  taken  as  to  an  engagement  to  keep,  any 
particular  secret  of  trade,  or  that  it  had  been  wdraaed  oat  of  Brj^an 
by  any  improper  proceeding  on  the  part  of  the  defender.  Before 
y<w  ean  fiad  for  the  pursder,  yon  must  be  satiefled  that  the  delebdet 
Umself,  or  through  t&e  ag^ency  of  others,,  made  thS9  mdn  desdrt  bis 
service.  His  Lordahip  tben  went  over  the  evidence,  and  said,  I 
eanrmo^  dtecorer  that  the  issue  put  Is  proved^  If  you  afaouU  tbiak 
there  was  sedueUon,  ihe  amount  of  damages  would  remaSn  for  ooA-^ 
Sideradoii.  One  would  heive  thought  from  the  isSoe  that  the  de-' 
tention  of  Bryan  had  been  tbe  aiet  of  the  defender  all  tbe  timer. 
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19  Mar»  idSft.  Bat,  instead  of  that,  it  iq^pears  he  was  thrown  into  jaH  by  the  pur- 
RutiTrfrf    ^^^^'     Suppose  it  had  been  made  out  that  Bryan  had  been  seduced 


doak. 

Judge*! 
Charge.. 


Yerdicf. 


away  for  a  few  days,  you  could  not  have  given  damages  for  more 
than  for  a  few  days'  service. 

G.  Bell,  in  opening,  was  about  to  refer  to  certain  English  cases 
as  shewing  the  amount  of  damages  found  in  cases  of  seducUon  of 
workmen  from  service,  when  Rutherfurd  objected.  The  Lard 
JusticC'Clerh  said,  he  cannot  refer  to  those  cases.  He  may  state 
generally,  that  there  were  cases  in  which  high  or  low  damages  were 
found. 

The  Jury  (without  retiring)  found  for  the  defender. 

Lord  Ordinary,  J^rey.  Judge  at  Trial,  tord  Juttice'CUrkt  {BoyU.)  Att 

Soi.'Gen,  (Cunin^hame,)  and  G*  G,  Bdl.        Alt.  Rutherfurd  and  Jo.  Andentn, 
If.  i  /.  Lothian^  S.&C.  and  TAof.  Landale,  S.S.C.  Agents.  Mr  RuuO, 

Clerk. 

R. 


SECOND  DIVISION. 


No.  IX. 


I9ih  March  18M. 


Issue. 


DAVID  OGILVIE 
affainst 

PETER  SCOTT, 
(BsFORE  LoKD  Justice-Clerk  (Botle)  akb  a  Common  Jury.) 

» 

Reparation. — Written  Slander. — Jetion  of  damages  far  wrii' 
ing  and  sending  a  letter  containing  expressions  injurious  to  thejntr' 
suer^s  character.  Justification^  on  the  ground  that  the  defender  had 
given  sufficient  cause  therefor.     Verdict  for  defender. 

Process. — Circumstances  in  which  found  that  the  defender  was  wit 
bound  to  take  an  issue  in  justification. 

In  this  cause  the  following  issne  was  sent  to  trial :  *  Whether,  eo 
^  or  about  the  6th  day  of  February  1835,  the  defender  did  write 

<  and  transmit,  or  cause  to  be  written  and  transmitted  to  the  par- 

<  suer,  a  letter  containing  the  following  words,  or  words  to  the  fol« 
^lowing  effect,  vis.  <  Edinburgh^  February^.  1835.  Disgusdiig 
^  brute,  washed  and  anointed  as  you  have  been  in  the  jaw-hole  of 
(<  my  house,  it  is  for  your  parents'  sake  alone  I  now  call  upon  you 
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<c  to  remember  you  have  committed  a  crime,  which  the  laws  of  8o-  19  Mir.  I83& 
**  ciety  reward  with  the  gaUowi.     Your  neck  has  made  a  very  nar'  q^-^^"^ 
^  row  escape.     Repent ;  make  your  peace  with  heaven^  and  beware  Scott. 
**  lest  your  vice  draw  you  down  to  eternal  perdition  with  a  rope      J"~^ 
<<  around  your  neck.     With  the  utmost  detestation,  I  am,  P.  S.' 
^  And  whether  the  whole  or  any  part  of  the  said  Words  are  of  and 
<  concerning  the  pursuer,  and  are  false  and  calumnious,  and  to  the 
*  injury  and  damage  of  the  pursuer  ? 
<  Damages  laid  at  L.1000/ 

The  pursuer  called  certain  witnesses  to  character. 

The  defender,  in  justifying,  stated  that  the  pursuer  had  called  at  Defence, 
his  house,  in  the  absence  of  himself  and  sister,  who  lived  with  him, 
and  had  committed  an  indecent  assault  upon  his  servant  maid,  which 
caused  him  to  write  and  send  the  letter  founded  on. 

The  defender  then  proposed  to  call  the  servant  maid  to  prove  the 
assault.  This  was  objected  to  by  the  pursuer,  on  the  ground  that 
this  might  be  indirectly  proving  a  criminal  offence ;  that  there  was 
no  issue  in  justification,  and  no  statement  on  record  that  the  de- 
fender was  going  to  prove  provocation  short  of  jilstification. 

The  Lord  Justice^Clerk  held  that  the  evidence  must  be  admit- 
ted. There  was  no  attempt  to  prove  a  capital  offence,  but  merely 
facts  in  palliation  of  the  injury  supposed  to  be  inflicted.  There 
was  a  statement  in  defence,  explanatory  of  the  fticts  leading  to  the 
writing  of  the  letter,  and  the  defender  was  clearly  entitled  to  give 
evidence  in  justification,  without  having  required  any  issue  to  that 
effect 

The  maid  servant  then  proved  that  an  indecent  attempt  had 
been  made  upon  her,  but  her  evidence  did  not  go  beyond  the  at- 
tempt   Her  evidence  was  partially  corroborated  by  other  witnesses. 

The  Lord  Justice^Clerki  in  charging  the  Jury,  dwelt  particularly 
on  the  gpross  impropriety  of  the  pursuer's  conduct,  and  stated,  that 
although  nothing  could  justify  the  terms  of  the  letter,  yet,  on  the 
other  hand,  he  did  not  think,  when  they  considered  the  conduct  ot 
the  pursuer,  they  would  be  warranted  in  giving  him  damages. 

Verdict  for  defender.  Veidict. 

Lord  Ordinary,  M^tKrefff:         Judge  at  TrUl,  Lord  JutHee-aerh,  {BoyU,)         Act. 
Rutherfurd  and  Roberisaiu  Alu  Dean  tfFac  (Hope,)  and  MaillatuL 

Carphin  f  Smith,  S.S.C.  and  Thomas  Ranken,  S.S.C.  AgenU.  Mr  RuiteU, 

Clerk. 

R, 
c2 
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SECOND  DIVISION. 
N9.  X.  21<t  MarA  1886. 

JAMEiS  IIENRY  and  Other? 

Offcdnst 

Mrs  ANNE  BORRQWMAN  QR  MILLER, 
(Before  Lord  Justice*Clerk  (Boyle)  and  a  Common  Jury.) 

TESTAMENT. — FrAUP.— 'FACfLlTF  AND  CIRCUMVENTION.— ife''^* 

of  reduction  of  a  testament  an  the  ground  offacilitj/^/rqud  and  df^ 
cumt^eifition^     Verdicf  far  pursuers. 

Narratifw.  The  pursuef^  w^re  brothers  pnd  sister  by  the  half  bloo4  of  the  t€»- 
(atrixy  Agnes  Hen^'y,  who  was  the  only  child  of  her  father  by  his  fin) 
marriage*  By  the  contract  of  fnarriage  between  the  father  of  \k 
testatrix  and  his  firsq  wife,  a  sum  of  L.1200  was  secured  to  the  issue 
of  the  marriage,  Qpd  the  interest  of  the  testatrix  in  the  sum  so  se- 
cured formed  the  subject  of  bequest  in  the  testameot  finder  redae- 
tion.  The  pursuer?  raised  the  present  actiop  in  the  lifetime  of  their 
iather,  as  the  (leirs-s^t-Iaw  of  the  testatrix.  The  grounds  of  redoc* 
tion  set  forth  in  the  summons  were,  that  the  ^aid  Agnes  Henry  was 
of  a  weak  mind  apd  a  facile  disposition^  and  easily  imposed  iipoDi 
jand  had  been  decrepit  and  deformed^  and  laboured  under  some  cooat^ 
or  original  mental  imbecility;  and  notwithstanding  the  most  sedulous 
attention  to  her  instruction,  remained,  up  to  her  death  at  tbe  age 
of  sixteen,  of  a  childish,  silly  and  imbecile  mind)  having  neither 
powers  of  judgment  nor  discrimination,  and  being  totally  unfit  to 
exercise  a  sound  reason  upo^  any  subject  brought  before  her ;  and 
the  si|id  Agpes  Henry  having  been  pificed  under  the  charge  of  tbe 
said  Mrs  Anne  Borrowman  or  Miller,  the  said  defender,  by  fraud, 
circumvention  and  piisrepresentatioo,  and  taking  advantage  of  the 
facility  and  of  the  weakness  of  the  said  Agnes  Henry's  mind  and 
disposition,  and  by  practising  upon  the  same  by  gross  deceit,  iiB- 
petrate  from  her,  in  this  state  of  imbecility,  the  said  settlement, 
whereby  she  gratuitously  conveyed  all  she  might  die  possessed  o( 
being  then  a  very  considerable  sum,  amounting  to  about  L.  i 
2n  favour  of  the  said  Anne  Borrowman  or  Miller,  the  said  defender 
employing,  in  the  preparation  of  the  said  deed,  a  young  man,  a 
lodger  in  her  house,  unknown  to  the  said  Agnes  Henry,  and  with- 
out the  knowledge  of  any  of  her  friends,  whereby  the  said  deed 
was  obtained  by  fraud  and  circumvention  from  the  said  Agues 
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HdBry»  then  a  person  of  weafc  tni  faeile  mind,  emly  imposed  up-  ^^  ^^^'  l^^r 
oq,  and  who  was  accordingly  imposed  upon  by  the  fraudulent  con-  ^a^^^^^^ 
duot  pf  the  said  defender,  to  her  lesion  and  injury.  Others  0. 

.  In  defence  it  was  denied  that  the  testatrix  was  mentally  defective  Borrowmwi 

in  any  respect ;  and  it  was  also  denied  that  the  defender  had  used  any     ' 

ip^uence  whatever  to  obtain  the  settlement  in  her  favour.  The  cause  ^arr^uve. 
of  the  settlement  was  set  forth  at  length,  and  was  in  substance  to 
the  effect,  that  after  the  death  of  the  mother  of  the  testatrix,  her  father 
had  married  a  person  who  had  been  her  nurse,  and  with  whom  he 
had  previously  held  improper  intercourse :  That  the  testatrix,  who 
lived  with  her  father,  after  bis  second  marriage,  tiQ  her  death,  at  the 
age  of  seventeen,  had  been  harshly  used  by  her  steprootlier,  who 
bad  also  estranged  her  father's  affections  from  her :  That,  in  these 
eircumstances,  the  testatrix,  who  had  become  acquainted  with  the 
defender,  formed  a  strong  attachment  to  her,  and  was  in  the  habit 
of  visiting  her :  That  she  had  a  desire  to  leave  her  father's  house 
and  live  with  the  defender ;  but  that  the  defender  dissuaded  her 
from  this,  and  advised  her  to  follow  such  a  line  of  conduct  as  the 
defender  had  hoped  might  mitigate  the  malignity  of  her  stepmother, 
and  regain  the  alienated  affections  of  her  father :  That  the  execution 
of  the  settlement  in  her  favour  was  the  voluntary  act  of  the  testatrix. 
The  fallowing  was  the  issue  T  ^  Whether,  on  or  about  the  7th 
*  day  of  December  1831,  the  date  of  the  deed  sought  to  be  reduced, 
'  the  late  Agnes  Henry  was  a  person  of  a  weak  and  facile  dispo«* 

<  sition,  and  easily  imposed  on ;  and  whether  the  defender,  taking 

<  advantage  of  the  said  facility  and  weakness,  did,  by  fraud  or  cir- 
«  cumvention,  wrongfully  obtain  or  procure  the  said  deed,  of  which 
^  No.  4.  of  process  is  an  extract,  or  cause  her  to  execute  the  same, 
^  to  the  lesion  of  the  said  Agnes  Henry  ?' 

The  pursuers  called  a  variety  of  witnesses,  who  concurred  in  Evidence, 
stating  that  the  testatrix  was  a  person  of  a  weak  and  facile  dispo-* 
sition.  These  witnesses  had  been  servants  in  the  family,  school 
masters  and  mistresses,  under  whose  charge  the  testatrix  had  been 
placed,  and  other  persons,  particularly  certain  near  relatives  of  the 
testatrix's  mother,  who  had  intercourse  with  the  family ;  and  they 
further  concurred  in  stating,  that  the  testatrix  had  always  been 
treated  with  kindness  by  her  stepmother.  The  following  evidence 
was  given  as  to  the  preparation  and  execution  of  the  deed  : 

Charles  Anderson  was  clerk  in  Mr  Fisher's  office  in  1831. 
Knows  that  Alexander  Leighton  lived  in  Mrs  Miller's  in  Brough- 
ton  Street.  Drew  out  a  deed,  at  Leigbton's  request,  for  a  Miss 
Henry.  It  was  executed  the  same  day  as  drawn  out  Had  not 
seen  the  lady  before  deed  was  prepared.  Got  his  instructions  from 
Leighton.   Had  no  idea  of  tlie  amount  of  testatrix's  fortune.    Knew 
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Henry  and 
Others  v. 
Borrowmaa 
or  Miller. 

Evidence. 


81  Mar.  1836.  from  deed  she  was  the  daughter  of  a  builder.  Instructions  were 
received  same  day  as  deed  prepared  and  executed.  No  scroll  made« 
Deed  written  on  stamp  in  common  form.  Heard  nothing  of  the 
matter  before.  Deed  executed  in  his  presence  in  Mrs  Miller's 
house,  between  ten  and  twelve  forenoon.  Leighton  told  him  to  go. 
Leighton  and  Mr  De  Maria,  the  other  instrumentary  witness,  and 
witness  went.  Saw  Miss  Henry  and  Mrs  Miller.  In  preparing 
the  deed  got  verbal  instructions  from  Leighton,  also  memorandum 
of  names  of  parties.  Was  not  agent  for  Mr  Henry.  His  impressioa 
was,  he  was  alive.  Leighton,  he  thought,  stated  as  his  reason  for 
asking  him  to  do  it,  delicacy,  as  being  a  lodger  in  Mrs  Millei^i. 
Opened  no  account  with  Henry,  or  Mrs  Miller,  or  Leiglitoo« 
Never  was  paid,  nor  made  a  charge.  Settlement  was  read  over  to 
Miss  Henry  by  Leighton.  Not  certain  if  Mrs  Miller  was  in  the 
room  at  time  of  reading.  She  was  coming  and  going.  From  Mis 
Henry^s  willingness  to  sign,  satisfied  she  was  conscious  of  the  im- 
port of  the  deed.  When  read  over  to  her,  he  believed  it  was  stated 
il  was  just  the  ordinary  form  of  such  deed.  Did  not  ask  what  her 
fortune  was,  or  whether  her  relations  knew  of  the  deed.  Did  not 
understand  Mrs  Miller  to  be  a  relation.  On  deed  being  executed 
came  away.  Was  not  there  more  than  ten  or  fifteen  minutes.  Had 
no  conversation  with  Miss  Henry  on  any  subject  When  he  got 
instructions,  looked  upon  it  as  a  regular  piece  of  business  of  the 
office,  Leighton  giving  his  instructions  publicly  in  the  office.  In 
filling  up  the  testing  clause  there  was  a  difficulty  as  to  witness'  de- 
signation, whether  it  should  be,  <  clerk  to  Daniel  Fisher,'  or 
^  writer  in  Edinburgh.'  Witness  suggested  the  latter,  as  Mr 
Fisher  not  present  at  the  execution  of  the  deed.  Fisher  knew  no- 
thing about  the  matter.  After  it  was  signed,  they  took  it  with 
them  to  fill  up  testing  clause,  which  was  done  immediately.  Dined 
with  Leighton  one  day.     Mrs  Miller  dined  in  the  room. 

Louis  De  Maria,  apprentice  to  Mr  Fisher  in  1831,  witnesa  to 
Miss  Henry's  deed.  Went  at  Leighton's  request.  Never  saw  her 
before.  Deed  already  written  out  when  asked  to  go.  Aware,  or 
rather  thought  it  not  a  deed  of  Fisher's.  Leighton  then  the  general 
writer  of  deeds  in  the  office.  Had  not  seen  and  did  not  know  name 
of  testatrix  before  going  to  the  house.  Heard  her  name  first  when 
deed  read  to  her  by  Leighton.  Some  explanation  g^ven  by  Leigh- 
ton to  Miss  Henry  during  reading  of  deed.  She  appeared  a  good 
deal  agitated  and  embarrassed.  Cannot  say  he  heard  her  open  her 
mouth.  Thought  the  embarrassment  arose  from  the  number  of 
people  present.  Never  saw  Mrs  Miller  before  or  since  that  oe- 
casion.  Was  not  aware  Miss  Henry  had  relations.  Did  not  know 
Mrs  Miller  was  not  a  relation. 
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AlezaQder  Leighton,  some  time  ago  clerk  in  Fisher's  office.  Am  21  Mar.  183(1. 
not  now  in  business  as  a  writer*     Have  a  literary  engagement.     '^••V^^ 
Have  lived  since  1831  in  Mrs  Miller's.    Her  husband  died  when  I  q^^  ^ 
went  there.     Knew  Miss  Henry  only  a  few  days  before  execution  Borrowman 

of  settlement     Had  seen  her  going  up  and  down  stairs  before.  ^' L 

Think  I  gave  Anderson  instructions  to  prepare  the  deed  the  day  after  EvideDCA. 
I  first  saw  her.  I  think  two  days  before  its  execution.  Did  not 
know*  when  the  deed  was  to  be  ready,  or  when  it  was  wanted.  Did 
not  give  him  instructions  to  be  ready  by  any  particular  time.  On 
the  day  the  deed  executed,  had  a  message  by  Mrs  Miller's  servant 
to  go  down  and  speak  to  Miss  Henry.  First  became  acquainted 
with  Miss  Henry  about  two  days  before  that  Mrs  Miller's  ser- 
vant came  into  my  room  one  day,  and  said  a  young  lady  wanted  to 
see  mew  I  went,  and  saw  the  lady  in  a  room  occupied  by  another 
lodger.  Mrs  Miller  had  a  parlour.  Miss  Henry  was  alone.  She 
told  me  she  had  come  to  speak  to  me  about  executing  a  settlement 
Think  she  told  me  her  name.  Looking  to  her  age  and  apparent 
health,  I  asked  her  her  reason  for  making  a  settlement.  She  ap* 
peared  to  be  from  seventeen  to  thirty.  She  told  me  she  had  been 
cruelly  treated  by  her  stepmother.  On  hearing  her  name  knew  she 
had  been  repeatedly  at  Mrs  Miller's.  She  added,  she  thought  her 
stepmother  would  be  her  death,  to  get  her  property  to  divide  among 
her  children.  I  asked  her  how  that  idea  came  into  her  head,  and 
she  narrated  to  me  various  acts  of  ill  usage,  (which  the  witness  re- 
peated.) She  told  me,  at  beginning  of  our  conversation,  she  meant 
to  make  a  settlement  in  favour  of  Mrs  Miller,  calling  her  her  best 
friend.  I  told  her  1  could  not  prepare  the  settlement,  as  I  lodged 
in  the  house  of  the  defender.  I  told  her  to  come  up  to  Mr  Fisher's 
and  have  it  done.  She  said  she  could  not  do  that,  as  she  was  watch- 
ed by  her  stepmother.  I  presumed  she  was  there  ^  without  leave^ 
She  then  asked  me  if  I  could  assist  her  in  having  the  deed  execu- 
ted in  the  house.  I  said  I  would  try.  She  said  she  wanted  to  leave 
every  thing  to  Mrs  Miller.  She  told  me  she  wanted  a  will  made 
in  favour  of  Mrs  Miller,  or  she  wanted  to  leave  all  her  property  to 
Mrs  Miller.  I  think  she  used  the  word  ^  will.'  1  asked  what  she 
had  to  leave.  I  think  that  was  after  asking  her  reasons.  She  said 
Hshe  had  a  right  to  some  property  through  her  mother.  She  did  not 
describe  the  property.  I  think  1  did  not  ask  the  amount  Scarcely 
think  I  had  heard  of  Mr  Henry  the  builder  before  that  Think 
nothing  else  passed  betwixt  Miss  Henry  and  me.  I  had  some  con- 
versation with  her  about  literature.  She  seemed  to  have  read  a  great 
many  novels.  I  daresay  I  began  the  topic.  Had  a  long  conversa- 
tion about  Der  Freischutz.  I  sent  her  that  opera.  The  day  the 
deed  was  executed  went  down  about  half  past  ten.    Do  not  recol- 
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91  Mar.  1B36.  lect  if  Mrs  Miller  tiras  there.    I  think  Migs  Henry  told  me  she 
wished  to  sign  the  deed  or  will  that  day*     I  then  went  up  to  the 
office,  and  inquired  for  Mr  Fisher ;  he  was  not  in  the  way.     Deed 
had  been  prepared  in  the  ifiterFal.   I  did  not  then  read  it  orer.    I  am 
clear  I  bad  Seen  the  deed  as  extended  before  that  inchrniag*     An- 
derson had  shewn  it  to  me.     I  then  read  it     Went  down  to  Mrs 
Miller's.    I  found  Miss  Henry  and  Mrs  Miller  ill  the  bouse.    Saw 
Miss  Henry  first.     She  was  in  Mrs  Miller's  parlour.     Mrs  Miller 
came  in  after  me.     I  told  Miss  Henry  the  gentlemen  lad  coine 
with  the  settlement  she  had  wished  to  sign.    1  read  it  to  her.     She 
objected  to  the  clause  talcing  her  executrix  bound  to  bury  her.    She 
said  her  father  might  at  least  do  that.    I  told  her  it  was  in  the  osnal 
style.    She  spoke  in  an  under  tone.    I  spoke  not  in  an  under  toine; 
The  other  gentlemen  did  not,  I  think,  hear  this.     Deed  execoted. 
We  might  have  been  in  the  room  about  ten  minutes.     Saw  ber 
twice  after  that    When  testing  dduse  filled  up,  some  discussion  as 
to  its  form.     Agreed  not  to  introduce  Fisher's  llame.     I  never  was 
paid  for  this  deed.     I  made  no  charge*     Anderson  gave  me  the 
deed,  whick  I  gave  to  Mrs  Miller.     I  got  it  from  Mrs  Miller  after 
Miss  Henry  died,  and  I  put  it  on  record  for  Mr  Fisher,  became 
Mrs  Millet  then  employed  Fisher.     I  was  the  means  of  oomrna* 
nication.     Fisher  has  not  been  agent  in  tihis  process.     On  first  oo« 
easion  I  saw  her  after  execution  of  deed,  had  some  conversation  with 
her  about  the  opera,  which  she  returned.     On  second  occasion 
met  her  in  passage  of  Mrs  Miller's  house ;  a  few  words  in  passing. 
Fisfier  was  in  town  when  deed  executed.     I  did  nod  spesk  tb  him, 
because  it  did  not  come  in  course.    I  did  not  speak  to  him  on  morn- 
ing of  execution,  as  Miss  Henry  was  waiting  for  me.     I  did  not 
appear  as  writer  or  witness  to  deed.     Did  yoo  consider  yomraelf 
responsible  to  Miss  Henry  for  this  being  a  proper  deed  ?  Certainly 
not ;  but  that  Anderson  was.     She  did  not  see  the  testing  clause. 
Don't  know  if  she  knew  the  deed  was  Written  by  me  or  not.    I 
did  not  see  aity  other  deed  before  ordering  preparation  of  this. 
Only  saw  her  mother's  marriage«contraet  in  Fisher's  hands  after 
Miss  Henry's  death.     Miss  Henry  did  not  tell  me  the  amount  of 
lier  property.     She  used  the  word  property.     I  did  not  ask  her 
whether  it  was  in  houses  or  money.     Have  no  doubt  I  did  not 
It  was  through  her  mother  she  said  she  was  to  succeed.     Fisher 
continued  to  act  for  Mrs  Miller,  till  told  deed  was  to  be  reduced. 
Miss  Henry  told  me  her  age  at  first  meeting.     She  siud  about 
sixteen.     I  was  not  prepared  for  her  being  so  young.     What  did 
you  mean  by  asking  her  age,  when  looking  to  her  appearance  she 
seemed  from  seventeen  to  thirty  ?  I  think  thirty  young  for  ma- 
king a  setdement.    When  told  she  was  sixteen,  I  was  satisfied  she 
had  power  of  testing.     She  was  agitated  when  stating  her  reasons. 
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I  believed  her.    After  deed  executed  I  had  several  conversadons  21  Mar.  1836. 
with  Mrs  Miller ;  bat  none  before.     Miss  Henry  was  distinct  and    ^""^V^*^ 
coherent     Thought  her  mind  and  manner  precocious.     By  preco-  qumr  v? 
city  of  manner,  I  mean  the  manner  of  a  woman  older  than  she  was;  Borrowman 
by  precocity  of  mind,  more  intelligent  than  young  women  gene-  ^' 
rally  are.     Left  Fisher's  about  nine  months  ago.   Had  not  been  in  Evidence. 
business  for  myself.    Never  prepared  any  other  deed  without  men^ 
tioning  it  to  Fisher.     I  thought  there  was  no  cause  for  mentioning 
deed  to  Fisher,  as  I  was  not  aware  it  was  to  be  called  for  so  soon. 
I  certainly  did  intend  to  tell  him.     I  would  have  asked  him  to  go 
and  see  it  executed,  if  he  had  been  in  the  house  at  the  time,  as  his 
deed ;  but  I  did  not  consider  it  his  deed  before. 

Cross-examined, — 1  have  no  doubt  Miss  Henry  understood  the 
effect  of  this  deed. 

The  defender  led  no  evidence,  but  rested  the  case  upon  a  mass 
of  letters  written  by  the  testatrix  at  different  periods,  and  contended, 
that  these  letters,  which  were  admitted  to  be  holograph  of  the  tes* 
tatrix,  proved  incontestably  that  she  was  not  only  of  a  sound,  dis- 
posing mind,  but  a  person  possessing  a  superior  degree  of  intellect; 
(see  letters  in  Session  papers) ;  and  farther  contended,  that  these 
letters  in  themselves  proved  the  settlement  to  be  the  voluntary  act 
of  the  testatrix,  and  completely  rebutted  the  evidence  on  the  other 
side. 

The  Lord  Justice^Clerk,  in  charging  the  Jury,  held  that  the  let-  Judge's 
ters  which  were '  admitted  to  have  been  written  by  Miss  Henry  ^^'8®' 
were  material,  as  unquestionably  shewing  progress  in  her  educa- 
tion, although  there  certainh'^  was  parole  evidence  as  to  her  defi- 
ciency in  many  branches,  and  her  general  childishness  of  conduct. 
There  wosjjirst^  the  question  of  facility;  and,  secondly^  that  of  fraud 
and  circumvention ;  upon  which  last  his^Lordship  held,  that  the  law 
was  properly  stated  in  the  following  passage  in  Erskine,  iv.  1.  27  : 

<  But  though  a  deed  under  challenge  should  appear  hurtful  to  the 

<  granter,  and  irrational  for  one  in  his  situation,  if  it  do  not  carry 

<  in  its  bosom  plain  marks  of  oppression,  it  is  not  reducible  without 

<  an  actual  proof  of  dole,  even  though  the  granter  should  appear  to 

<  be  of  a  facile  temper,  i.  e.  apt  to  be  imposed  upon.     For,  let  one 

<  be  ever  so  subject  to  imposition,  yet,  if  he  has  understanding 
*  enough  to  save  himself  from  a  sentence  of  idiocy,  the  law  makes 

<  him  capable  of  managing  his  own  affairs ;  and  consequently  his 
^  deeds,  however  hurtful  they  may  be  to  himself,  must  be  effectual, 
^  unless  evidence  be  brought  that  they  have  been  drawn  or  extorted 

<  from  him  by  unfair  practices.     Yet,  where  lesion  in  the  deed  and 
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n  Mar.  18301  <  fiicilify  id  the  granter  concur,  the  most  slender  cireumstances  ef 
^  fraud  or  cireamtefition  are  sufficient  to  set  it  aside.'  There  mast 
be  86Aiething^  more  than  suspicion.  There  must  be  proof  of  getting 
round  the  testattor.  His  Iiordship  then  went  wet  the  endence)  par^ 
ticularty  as  to  the  way  and  manner  of  the  execution  of  the  deed,^ 
the  solidtation  used  to  get  Miss  Henry  to  come  and  live  with  Mrs 
Miller, — the  great  intimacy  betwixt  these  parties,  and  the  impro- 
bability of  the  cause  assigned  for  it, — the  general  kind  treatment  of 
Mr  and  Mrs  Henry,  as  proved  chiefly  by  the  girPs  relatives  by  the 
mother^s  &Sde,  and  the  unusual  childishness  and  backwardness  h 
edueation  as  proved  by  the  teachers. 
The  Jury  found  for  the  pursuers. 

Lord  Ordinary,  Cockbum^  Judge  at  Trial,  Lord  Justice^Clirk,  (Boyle.)  4^ 
Dean  ofFac,  (Hope,)  and  M'NeiU,  Alt,  R^herflurd  and  MotUeith.  i.  jr 
A.  M'Mman,  W.  S.  and  Smithy  NeU  {f  Htachuon,  S.aC.  Agents.  2£r  fiw 
seff.  Clerk. 

R. 


Verdict. 
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22(2  Mardi  1836. 


Narrative, 


HENDERSON 

against 

CAMPBELL  OP  Monzie  and  Others. 

(Before  the  Lord  Justice-Clerk  (Boyle)  and  a  CoMMO!f 

Jury.) 

Implied  Contract.— ^rfw»  hy  a  land-surveyor  for  £S\^ :  19 :  ^% 
being  the  price  of  work  done  in  the  execution  of  a  survey  and  plan  of 
an  estate.  Defence^  that  pursuer  had  exceeded  his  instructms. 
Verdict  for  pursuer,  Damages,  £.497 : 9 : 5  J. 

The  late  General  Campbell  of  Monzie,  contemplating  a  srie  of 
a  part  of  his  estate  of  Inverawe,  in  Argyleshire,  and  being  desirous 
to  ascertain  what  parts  of  the  estate  might  be  most  advantageoosiy 
sold,  the  pursuer  was  employed  by  the  General's  agents  to  make  a 
survey  for  that  purpose.  The  pursuer  accordingly  proceeded  to 
make  a  complete  survey  of  the  estate ;  and  after  communicating  to 
the  defender's  agents  his  plans,  surveys,  measurements  and  reports 
in  scroll,  he  presented  the  same  in  a  finished  state,  and  then  rcfi- 
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dered  an  ftccoant,  shewing  a  balance  dae  to  him^  after  dedoetfaig  22  Mar.  lese. 
partial  payments,  of  L^92 : 7  :  0^.    The  defender's  agents  baying 
deelined  payment,  the  pnrsner  ntised  am  action  against  the  truff-  SopSnind 
tees  of  General  Campbell  and  the  present  proprietor,  daring  whose  Othen. 
possession  part  of  the  work  wa»  performed.    In  this  action  Uie  pur-  ygrntivc 
sner  claimed  L.6I2: 19  :&]^,  being,  as  he  alleged,  tmder  dedae- 
fion  of  partial  payments,  what,  by  the  rules  af  die  profesiioOy  he 
was  lawfully  entitled  to  charge.     In  defence  the  original  instfa<s 
tions  *  were  produced,  which,  it  was  contended^  were  suffident  to 
bar  the  pursuer  from  making  a  minute  survey  of  every  part  of  the 
estate ;  and  the  increased  charge  now  made  was  also  foanded  on,  as 
shewing  a  want  of  bona  fides  in  making  it,  and  as  suffident  evi- 
dence of  its  being  exorbitant 

The  following  was  the  issue : 

«  Whether,  during  the  years  1831,  1832  and  1833,  the  parsuer       Inue. 

*  '  Memorandam  to  Mr  Aqd.  Henderson,  for  a  sor? ey  of  the  estate  of  Xnver- 
'  awe^  belonging  to  General  Campbell  of  Monzie.'  That  paper  is  fery  iaportaat 
to  the  present  qaestion*    It  is  of  the  following  tenor : 

*  The  object  of  the  present  surrey  is  to  ascertain  the  price  which  the  proprie- 

*  tor  may  reasonably  expect  for  the  estate  if  brought  to  sale.  For  this  purpose, 
'  the  rental  of  the  estate  is  referred  to,  and  the  surreyor  is  requested  to  make  hh 
'  report  upon  each  farm.    He  will  notice  the  general  nature  of  the  pastore  and  of 

*  the  arable  ground,  and  their  capacities  of  improfement^  so  far  as  this  may  fiurly 

*  be  considered  as  afl^ting  the  price  to  be  expected  from  a  purchaser. 

*  He  will  also  report  his  opinion  on  the  rental,  and  whether  the  farms  are  high 
'  or  low  let,  according  to  the  present  state  of  markets  and  of  the  Highlands.  If 
'  any  more  adWsable  or  profitable  way  of  laying  out  or  letting  the  farms  shonld 
<  occur  to  the  surveyor,  he  is  requested  to  state  it*    It  u  noi  wished  that  a  mimUe 

*  pian  of  the  estate  shoM  be  made.    It  would  be  proper  to  measure  accurately  the 

*  arablei  and  some  parts,  or  the  whole  of  the  wood,  and  any  portions  of  the  pas- 
'  ture  which  are  plainly  susceptible  of  improvement  by  tillage  or  otherwise.    Bttt 

*  wUk  regard  to  ihe  grasangs  generally,  it  will  be  sufficient  to  lat^  them  doien  on  the 
'  plan,  as  nearly  in  their  proportions  as  can  be  attained  by  the  eye^  or  by  peram6ih 
'  lating  them, 

*  The  surveyor  will  also  rq)ort  on  the  nature,  condition,  and  value  of  the  woods, 
'  and  how  far  the  same  appear  hitherto  to  have  been  properly  managed.  He  will 
'  also  report  on  the  fishings,  and  the  mode  practised  in  the  river  Awe.    He  will 

*  also  report  generally  on  the  state  of  farm  and  other  buildings,  state  offences  on 
'  the  inclosed  grounds,  condition  of  roads,  and  generally  upon  all  the  several 

*  pwnts  which  usually  enter  into  the  consideration  of  an  intending  purchaser. 

'  The  amenities  of  the  estate  will  also  enter  into  view,  with  its  local  advantages 

*  as  a  residence,  arising  from  beauty  of  situation,  wood,  &c. 

*  Upon  the  preceding  and  such  other  data  as  occur  to  the  surveyor,  he  will  rs- 

*  port  his  opinion  of  the  price  that  may  reasonably  be  expected  from  a  purchaser, 
'  buying  with  the  expectation  of  a  profitable  investment,  and  of  a  beautifal  resi- 
'  dence. 

'  The  surveyor  will  also  consider  whether  the  estate  may  |»ofitabiy  be  sold  in 

*  lots;  and  he  will  point  out  the  mode  of  lotting  which  he  considers  most  adfisable, 

*  and  the  separate  value  which  each  lot  may  be  expected  to  fetch.* 
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executed,  for  behoof  of,  and  furnished  to  the  defenders,  or  any  of 
them,  a  certain  survey,  or  certain  surveys,  plan  or  plans,  and  re- 
port or  reports,  relative  to  the  estates  of  Inverawe  and  others,  in 
Argyleshire,  the  property  of  the  late  General  Campbell  of  Mon« 
zie;  and  whether  the  defenders,  or  any  of  them,  are  or  is  indebted 
and  resting  and  owing  to  the  pursuer  in  the  sum  of  L.612 :  19 :  5^ 
sterling,  or  any  part  thereof,  with  interest  thereon,  as  the  balance 
of  the  price  of  the  said  surveys,  plans  and  reports,  or  any  of  them, 
charged  for  in  the  account.' 


The  pursuer  called  various  land-surveyors  and  valuators,  who  con- 
curred in  stating,  that  it  was  impossible  to  make  a  plan  for  any 
useful  purpose  without  actual  survey.  They  also  concurred  in  ap- 
proving of  the  pursuer's  plan  and  report,  and  that  his  charges  were 
moderate. 


Judge's 
Charge. 


Verdict. 


\ 


The  Lord  JusHce'Clerkj  in  charging  the  Jury,  stated,  thafthere 
were  two  questions  for  them  to  try;  (1.)  Whether  the  pursuer  was 
authorised  in  making  the  survey  ?  and,  (2.)  Supposing  him  autho* 
rised,  what  was  the  sum  now  due  him  ?  In  determining  the  first 
question,  they  would  consider  whether  the  instructions  tended  in 
any  way  to  bar  him  from  making  a  complete  survey ;  and  they 
would,  at  the  same  time,  consider  the  import  of  the  evidence  led  by 
him.  In  regard  to  the  second  question,  his  Lordship  considered  it 
of  importance  for  them  to  consider  the  fact  of  the  pursuer  having 
so  greatly  increased  his  original  demand  on  bringing  his  action.  It 
was  no  doubt  competent  for  a  party,  when  driven  to  an  action,  to 
increase  his  original  demand  to  what  he  considered  he  was  in  strict- 
ness entitled  to;  but  when  the  matter  was  put  in  the  hands  of  a 
Jury,  who  were  called  on  to  assess  the  amount  according  to  their 
conscience,  it  was  an  important  element  for  their  consideration, 
that  a  party  had  originally  required  a  much  smaller  remuneration 
for  his  services :  it  was  at  least  evidence  of  his  own  estimation  of 
these  services.  It  would  therefore  be  for  them  to  say,  if  they  should 
consider  the  pursuer  was  authorised  to  proceed  as  he  had  done  in 
making  the  survey,  whether  a  sum  between  the  original  demand 
and  that  now  made  would  not  be  the  most  fair  in  the  circumstances. 

Verdict  for  the  pursuer.  Sum  found  due,  L.497  :  9  :  5^,  besides 
interest  as  libelled. 

Lord  Ordinary,  Moncreiff*  Judge  at  Trial,  Xord  Juttice-Clerkf  ^Bo^^J        Act 

DeantfFac*  (Hope,)  G.  BeU.  Alt.  Keay,  D,  M'NeUl.  T%omttt 

Ranktn,  S.  S.  C  and  Davidsotu  jr  Syme,  W.  S.  Agents.  Mr  BustelL. 

Clerk. 

R. 
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SECOND  DIVISION. 
No.  XII.  latli  Jufy  1836. 

THOMAS  WALKER 
against 

JAMES  RITCHIE. 
Before  Lord  Justice^Clerk  (Botle)  and  a  Common  Jury. 

Reparation. — Assault. — Action  of  damages  for  an  assauU^  or 

injury  done  by  a  blow  with  a  scythe*     Verdict  for  defender. 
Proof. — (Notes  made  ex  post  facto.) — A  medical  man^  a  wii^ 

nesSf  not  allowed  to  refer  to  a  report  or  notes  made  from  memory^ 

four  months  after  the  occurrence  in  question* 
Proof. — (Metus  Perjurh.) — Not  competent  to  adduce  evidence  to 

contradict  what  a  witness  has  stated  on  oathy  by  proof  of  what  ha 

had  said  when  not  on  oath* 

4 

Thomas  Walker  brongbt  an  action  before  the  Sheriflf  of  Clack- 
mannan, for  damages  for  an  assault  alleged  to  ^ave  been  com* 
mitted  on  him  by  the  defender,  Ritchie,  by  means  of  the  blade  of 
a  scythe.  The  parties  had  met  at  the  Whins  toll-house,  near 
Alloa,  one  evening  in  June  1834,  the  defender  being  seated  on  a 
pony  at  the  toll-house  door.  The  pursuer's  statement  was,  that  Panuer*s 
entertaining  no  suspicion  of  malice  or  ill*will,  he  asked  the  de*  ^^^™^°^ 
fender,  who  had  a  new  scythe  blade  in  his  band,  if  be  was  going 
home  with  him ;  to  which  he  replied,  he  would  wish  to  go  in  better 
company.  To  this  the  pursuer  made  no  reply;  but  on  passing 
the  pony  on  which  the  defender  was  seated,  he  gently  put  his  hand 
Dn  its  hip  or  tail,  when  the  defender,  as  if  to  fasten  a  quarrel  on 
the  complainer,  most  cruelly,  maliciously  and  wantonly  aimed  a 
blow  at  him  with  the  back  of  the  scythe,  which  struck  and  made  an 
indentation  in  the  pursuer's  hat,  and  very  nearly  injured  his  head. 
The  defender,  also  without  retaliation  or  provocation  from  the  pur- 
suer, in  the  like  cruel,  barbarous  and  wanton  manner,  aimed  a  sev 
wnd  blow  at  the  pursuer  with  the  face  of  the  scythe,  with  which 
he  violently  struck  him  on  the  right  arm,  and  made  a  deep  or  fright- 
ful wound  on  the  back  part  of  it,  somewhat  nearer  to  the  top  of  the 
shoulder  than  the  elbow,  the  said  wound  measuring  about  two  arid  a 
half  inches  in  length  and  two  in  depth,  by  which  the  muscle  that 
gives  extension  to  the  forearm  was  thereby  completely  severed  and 
vol.  XI.  e 
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13  July  1836.  cat  across,  along^  witb  a  number  of  the  smaller  arteries;  that  after 
proceeding  some  distance  homeward,  surgical  aid  was  procured  and 
the  wound  closed ;  that  in  consequenee  of  ttie  wound,  the  pursuer, 
who  was  previously  a  stout,  active  person  about  thirty,  capable  of 
greit  exertion,  hag  ever  since  been  deprived  of  the  use  of  his  right 
arm,  which  has  been  rendered  useless  and  powerless,  and  will  con- 
tinue  so,  notwithstanding  the  best  medical  aid. 


Defender's 
SuitemenU 


Issuer 


The  defender  stated^  that  he  was  returning  home  from  Alloa,  car- 
rying under  his  arm  the  blade  of  a  scythe,  which  was  nearly  all 
wrapped  up  in  paper.  He  was  riding  on  hb  small  pony,  and  when 
near  the  Whins  toll,  stopped  to  speak  to  the  toll-keeper,  his  son-in- 
law,  Greig,  innkeeper,  Tillyconltry,  was  also  present.  The  pur- 
suer, who  is  a  man  of  intemperate  habits  and  quarrelsome  disposi- 
iloD,  came  running  out  of  the  toll-house  a  good  deal  the  worse  of  li* 
quor^  and  put  his  band  on  the  forepart  of  the  pony.  He  then  laid  bold 
of  one  of  the  hind  legs  of  the  pony,  which  he  pulled  to  him,  and 
raised  it  so  high  that  the  pony  staggered,  and  was  so  unsteady  as  ts 
alarm  the  defender  and  persons  present  The  defender,  in  hisalarai, 
brought  round  the  blade  of  the  scythe  wbidi  was  under  his  elbow. 
He  did  so  with  no  intent  to  use  it  offensively.  It  is  possible,  at  tbb 
iBoment,  when  the  defender  was  greatly  agitated^  the  pursuer  may 
4iave  come  in  contact  with  the  scythe.  The  defender  denies  ha* 
ving  aimed  a  blow  at  the  pursuer.  If  he  liad  done  so^  he  had  acted 
from  the  impuke  of  the  moment,  and  under  a  sense  of  danger, 
which,  whether  right  or  wrong,  was  caused  by  the  outrageous  eon* 
duct  of  the  pursuer.  The  pursuer  was  so  little  sensible  of  having 
received  the  injury  as  complained  of,  that  he  actually  asked  the  de* 
fender  if  he  was  going  home,  that  he  might  accompany  faim.  The 
defender  denies  that  the  injury  is  permanent;  and  any  disability  to 
use  the  arm  has  arisen  from  improper  treatment. 

The  cause  was  advocated  on  section  40.  of  6.  Geo.  IV.  c.  120, 
the  record  having  been  made  up  in  the  inferior  court,  and  the  par^ 
ties  went  to  trial  upon  the  following  issue : 

'  Whether,  at  or  near  the  Whins  toll-house,  on  the  road  fron 

'  Alloa  to  Tillyconltry,  on  or  about  the  24th  day  of  June  1834, 

■*  tlie  defender  assaulted,,  and  wrongfully  struck  or  cut  and  wounded 

*  the  pursuer  with  a  scythe,  to  the  loss,  injury  and  damage  of  the 

-^  pursuer  ? '  Damages  laid  at  L.500. 

The  evidence  adduced  on  the  trial  was  quite  contradictory.  The 
pursuer,  on  the  one  hand,  established  the  unprovoked  nature  of  the 
repeated  blow  by  the  defender,  while,  on  the  other  hand,  the  de- 
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fender's  evidence  left  it  in  doubt  whether  the  porsnef's  witnesses  13  July  1838. 
could  have  seen  the  assault  at  all»  and  prored  that  it  took  place  un-    ^"^V^^ 

Walker  vw 

der  strong  excitement  or  apprehension  on  the  part  of  the  defender,  ^x^j^^ 
while  the  pursuer,  in  a  half  drunk  state,  was  annoying  him,  by 
seising  his  pony  by  the  hind  leg,  and  so  jostling  the  old  man  on  its 
back ;  that  the  blow  might  have  been,  and  really  appeared  to  be» 
purely  accidental,  «and  wholly  unpremeditated  by  the  defender*. 
From  the  medical  evidence,  it  appeared  that  the  triceps  extensor 
in  the  back  part  of  the  arm  had  been  cut  through,  and  that  the 
pursuer,  by  trade  a  weaver,  had  been  permanently  disabled  from 
using  it  as  berBtofore;  that  the  treatment  at  the  time  had  been  so 
far  improper,  that  instead  of  keeping  the  arm  all  night  in  a  slings 
it  should  have  been  tied  back  so  as  to  have  let  the  parts  unite  more, 
readily;  and  though  this  might  have  retarded  the  cure,  it  could  not 
be  considered  as  the  cause  of  permanent  disablement. 

The  Lord  Jusiice-Gerk  charged  the  Jury. — The  issue  is,  (reads  Judge** 
it,}  and  the  damages  are  laid  at  L.500.  It  is  obvious  that  the  case  ^^^ 
on  both  sides  is  opposite  and  contradictory.  You  are  to  decide 
whether  you  are  to  believe  the  evidence  of  the  pursuer's  witnesses, 
that  he  was  cut  wrongfully.  If  conviction  be  brought  to  your  mind 
in  spite  of  the  evidence  on  the  other  side,  you  are  to  consider  what 
damages  should  be  found.  I  cannot  reconcile  the  truth  of  the 
opposite  statements*  The  case  is  just  brought  to  this,  that  there 
must  be  false  evidence  on  one  side  or  other.  After  hearing  the 
pursuer's  witnesses'  account  of  what  they  saw,  you  had  the  defend* 
er's  evidence,  tliat  it  was  impossible  that  what  you  first  heard  could 
have  been  true.  It  is  for  you  to  decide  on  tliese  contradictions 
as  to  facts.  It  is  not  necessary  that  there  should  be  proof  of  an 
actual  malicious  purpose ;  but  if  the  defender  acted  so  carelessly, 
and  with  such  disregard  to  the  safety  of  persons  about  him,  as  to 
give  the  wound,  he  acted  wrongfully.  (His  Lordship  here  went 
over  the  evidence  as  to  the  infliction  of  the  injury.)  As  to  the  me- 
dical evidence,  it  was  clear  that  the  use  of  a  sling  after  the  wound 
was  dressed,  and  in  the  progress  of  healing,  was  improper ;  but  it 
did  not  appear  to  have  been  the  cause  of  the  permanent  disable- 
ment. The  use  of  the  sling  might  have  retarded  the  cure ;  but 
we  had  no  evidence  that  it  had  retarded  the  cure,  for  that  was  ra* 
pid.  This  is  the  whole  of  the  evidence.  Now,  return  to  the  evi- 
dence on  the  principal  part  of  the  case:  You  have  to  consider,  whe* 
ther,  upon  a  fair,  impartial  and  candid  view  of  it,  you  believe  the 
pursuer's  evidence ;  for  if  you  do,  you  must  find  that  the  pursuer 
was  wilfully  hurt.  But  if  you  believe  the  account  of  the  matter 
given  by  the  defender's  witnesses,  there  is  important  evidence  as 
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13  July  1836.  to  tlie  blow  having  been  given,  not  in  such  a  way  as  to  warrant  a 
finding  of  its  having  been  wrongfully  done.  If  you  think  the  pur- 
suer was  wilfully  assaulted,  give  -fair,  reasonable  and  moderate  da- 
mages,  adequate  to  the  nature  of  the  offence,  keeping  in  view,' 
too,  the  permanent  disability,  and  also  taking  into  consideration, 
whether  the  mistreatment  was  sufficient  to  occasion  this  permanent 
injury ;  but  I  think  there  is  no  evidence  of  that 

Verdict  Verdict  for  the  defender. 


A  medical  man,  who  dressed  the  wound  and  attended  the  patient, 
was  examined  as  to  the  extent  of  the  injury,  and  was  asked  to  read 
a  report  which  he  admitted  he  had  made  up  in  October,  the  acci- 
dent having  happened  in  June.  On  initial  examination  by  the 
Dean  ff  Faculty^  whether  he  had  made  notes  at  the  time,  and  the 
witness  having  stated  that  he  had  not,  the  Lord  Justice-Clerk  did  not 
think  the  document  could  be  read.    Bobertson  withdrew  the  witness. 


A  witness  was  adduced  on  the  part  of  the  defender,  to  prove  that 
M^Farlane,  a  witness  for  the  pursuer,  had  said  he  would  swear  any 
way  for  a  sum  of  money,  though  on  the  trial  he  had  now  said  be 
never  had  used  such  words.  The  Dean^  in  support  of  the  offer  of 
proof,  referred  to  the  procedure  in  the  Dundonell  case,  (M'Kenzie 
V.  Roy,)  as  to  M*Kenzie  of  Millbank,  a  witness.  Bobertson  ob- 
jected that  the  point  was  quite  settled  the  other  way.  The  Lord 
Justice-Clerk  rejected  the  evidence  tendered.  It  waa  incompetent 
to  contradict  what  a  witness  had  said  on  oath,  by  offer  of  proof  of 
which  he  had  stated  when  not  on  oath. 


Lord  Ordinary,  Monerafi        Judge  at  Trial,  Lord  JwOoB-Ckrh,  (JSojfk.)        ^^t 
P.  Robertson  and  PatUm.  Alt.  Dtan  of  Fac  {Hope,)  and  Jo,  Jm^erw. 

BUchie  (f  ma,  W.S.  and  ^fackint08h  ^  GmmeU,  S.S.C.  Agents.  ^ 

BusteO,  Clerk. 

R. 
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SECOND  DIVISION. 

No.  XIII.  I5th  July  1836. 

ADAM  ANDERSON 
against 

WILLIAM  BROWN,  Provost  of  Sanquhar. 

Assault. — Reparation. — Action  of  damages  for  assault  on  a 
party  making  certain  operations  on  property  of  defender^  in  virtue 
of  sentence  of  Dean  of  Guild  of  a  burgh^  not  duly  intimated  to  the 
defender. — Verdict  for  pursuer. — Damages  £.10. 

This  was  an  action  for  damages,  in  which  it  was  set  forth,  <  That,  NamtWe. 

*  upon  the  22d  day  of  October  last,  (1834,)  or  about  that  time,  the 

*  pursuer,  Anderson,  alongst  with  James  Hair,  tenant  of  Corse 
'  Park,  presented  a  petition  to  the  Dean  of  Guild  of  Sanquhar, 

<  setting  forth,  that  William  Broom  of  Carco  Mains,  then  and  now 
'  provost  of  Sanquhar,  was  proprietor  of  certain  subjects  situated 
^  on  the  north  side  of  the  burgh,  and  that  Hair  was  tenant,  and 

<  the  pursuer  proprietor,  of  houses  adjoining,  and  lying  immediately 

*  below,  the  property  of  Broom  :  That,  in  the  course  of  some  of  his 
'  operations,  Broom  had  thought  proper  to  divert  the  course  of  th6 
'  water,  so  as  to  occasion  thereby  serious  injury  to  the  pursuer,  and 

<  praying  that  the  Dean  of  Guild  would,  according  to  the  imme- 

*  morial  usage  of  the  burgh,  call  a  court  of  discreet,  honest  and  re- 

*  spectable  burgesses,  to  visit  the  premises ;  and  upon  inspection  of 
^  the  water^course,  and  taking  proof  of  the  averments  of  parties,  to 

*  find  that  Broom  was  not  entitled  to  divert  the  course  of  the  water 
^  from  its  former  channel,  and  cause  it  to  flow  upon  the  house  oc- 
^  cupied  by  Hair,  and  belonging  to  the  pursuer ;  and  that  Broom 
'  ought  to  be  ordained  to  direct  the  course  of  the  water  into  its 
^  former  course ;  or  otherwise  to  grant  warrant,  and  authorise  Hair 

*  and  Anderson  to  take  such  steps  as  might  be  deemed  necessary 
'  for  that  purpose  :  That  the  Dean  of  Guild,  on  the  2«3d  of  Octo* 
'  ber  18^34,  appointed  the  petition  to  be  intimated  to  the  defender, 

*  and  answers  to  be  lodged  within  eight  days :  That  the  petition 

*  was  accordingly  duly  intimated;  and  the  defender  having  failed 

<  to  lodge  answers,  after  various  steps  of  procedure,  the  Dean  of 
^  Guild  found,  15th  November  1834,  that  the  defender.  Broom,  was 

*  not  entitled  to  divert  the  course  of  the  water  in  dispute,  so  as  to 

*  cause  it  flow  upon  and  injure  the  property  of  the  pursuer,  and  op^ 
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15  July  1836.  *  dained  the  defender  to  direct  the  water  in  dispute  into  its  former 
'  course,  within  four  days  after  intimation :  That  npon  the  I7th  day 

<  of  November  1834,  the  said  judgment  of  the  Dean  of  Guild  was 

<  duly  intimated  to  the  defender  by  Robert  Thompson,  Dean  of 

<  Guild  oflScer ;  but  the  defender  having  failed  to  implement  or  give 
*  obedience  to  the  said  decreet,  and  the  Dean  of  Guild  having  been 

<  again  applied  to,  this  judgment  was  pronounced  :  *  Sanquhar,  1st 
*<  December  1834. — Having  again  considered  this  process.  In  re- 
'<  spect  the  defender.  Broom,  has  failed  to  comply  with  the  ioter- 
<<  locutor  of  15th  November  last,  grants  warrant  to  and  authorises 
^  the  pursuers  to  take  the  necessary  steps  for  directing  the  water 
^  in  dispute  into  its  former  course  by  the  back  meadows,  and  into 
<<  the  town-foot  burn,  and  for  clearing  said  oourse  of  all  obstnie- 
<*  tions  to  the  progress  of  the  water  therein,  and  otherwise  patting 
**  it  into  its  original  state  and  condition :  Finds  the  defender  liable 
<*  to  the  pursuers  in  the  expense  to  be  necessarily  incurred  by  tbem 
<*  in  making  the  operation  requisite  for  these  purposes/  (Signed) 
<<  James  M^Crone,  D.  GJ   That,  on  or  about  the  4th  day  of  De- 

<  cember  last,  (1834,)  whilst  the  pursuer  was  on  the  ground,  within 

<  the  said  burgh  of  Sanquhar,  superintending  the  operations  of  the 
^  men  whom  he  had  employed  to  cut  and  clear  the  drain,  so  as  to 

<  divert  the  course  of  the  water  into  its  former  channel,  in  terms  of 
'  the  warrant  of  the  said  Guild  court,  he  was  violently  attadcedand 
'  assaulted  by  the  defender,  who  seized  him  by  the  neckdotb,  and 
^  nearly  choked  him :  That,  being  relieved  from  the  grasp  of  the 
■  defender,  the  pursuer  ordered  the  Dean  of  Guild's  authority  and 
>  warrant  to  be  read  aloud,  which  was  done  by  the  officer  of  courts 
^  and  in  the  hearing  of  the  defender/ 


Defender's 

Pleas. 


The  defender  stated  the  proceedings  somewhat  differently,  de- 
nied the  assault  to  the  extent  stated,  and  pkaded — 1.  That  the  de*' 
fender  had  an  undoubted  right,  as  a  burgess  and  freeman  inhabiting 
the  burgh  of  Sanquhar,  as  a  conterminous  heritor,  and  as  assignee 
to  the  lease  of  the  coal  and  minerals  in  the  common  belonging  te 
the  burgh,  to  clear  the  water-courses  along  the  Cow  Wynd,  IcslA' 
ing  from  the  burgh  to  the  said  common,  in  order  to  prevent  the 
road-way  from  being  flooded ;  and  that,  in  so  doing,  he  did  nothing 
illegal  in  itself,  or  injurious  to  the  property  of  the  pursuer.  ^' 
That  the  whole  procedure  touching  this  matter  in  the  Dean  of 
Guild  court  was  incompetent  and  inept,  in  respect  that  court  had 
no  jurisdiction  in  such  a  case,  and  no  power  either  to  ordain  the 
defendec  to  take  any  steps  for  regulating  the  course  of  the  water 
in  dispute,  or  to  authorise  such  steps  to  be  taken  by  the  pursuer  M 
the  defender's  expense;  Donaldson  v.  Battison  and  othersy  14th 
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Kov.  1834.    a  That  the  decreet  of  the  Dean  of  Guild,  even  16  July  ]836t 
tfopposing^  it  to  have  been  inter  vires  of  that  judge,  contained  no    ^^V^^ 
"warrant  authorising  .the  pursuer  to  encroach,  or  perform  any  ope-  urown. 
ration  whatever  upon  the  defender's  private  property,  for  the  pur-      — -^  ^ 
pose  of  restoring  the  water  in  dispute  to  its  original  course;  and  p^^  *'* 
that  all  the  pursuer  was,  in  any  view,  entitled  to  do,  in  respect  of 
the  said  decreet,  was  to  fill  up  the  water-courses  along  the  Cow 
Wynd.    4.  That  the  pursuer,  on  the  occasion  libelled,  was,  both 
by  himself  an.d  others  in  bis  employment,  illegally  interfering  with| 
and  trespassing  upon  the  defender's  private  property ;  and  having 
refused  to  leave  the  premises,  when  civilly  required  so  to  do,  tht 
defender  was,  by  law,  entitled  forcibly  to  remove  him.     5.  Tha^ 
in  removing  the  pursuer,  the  defender  did  not  assault  or  injure  him, 
but  used  the  minimum  of  force  necessary  to  attain  the  object  of 
putting  an  end  to  his  illegal  trespass,  and  that,  by  so  acting,  the 
defender  lias  not  incurred  liability  for  damage  to  the  pursuer.    The 
defender  farther  stated  a  plea  on  record,  that  this  action  ought  to 
be  sisted,  till  another  action  depending  in  this  Court  betwixt  the 
parties,  as  to  the  legality  of  the  proceedings  before  the  Dean  of 
Guild  court,  be  determined. 

'   The  parties,  however,  went  to  trial  on  the  following  issue: 

^  Whether,  on  or  about  the  4th  day  of  December  1834,  at  or  near  Iisuc 

*  Sanquhar,  the  defender  did  assault  and  maltreat,  or  inflict  bodily    . 

*  injury  on  the  pursuer,  to  the  loss,  injury  and  damage  of  the  pur- 
^  suer  ?  Damages  laid  at  L.500.' 

At  the  trial,  the  Lord  Justice-Clerk  said,  the  reduction  of  th^ 
proceedings  before  the  Dean  of  Guild  court  ought  first  to  have 
been  brought  to  a  decision ;  at  the  same  time,  he  was  bound  to  try 
the  issue  now  put  The  pursuer  led  evidence  as  to  the  practice  of 
the  Dean  of  Guild  court  of  Sanquhar,  and  as  to  the  circumstances 
attending  the  assault. 

Lord  Justice-  Clerk. — This  is  a  most  insignificant  case.  If  the  object  Judge's 
was,  by  this  iasne,  to  have  the  opiaion  of  the  Coari  as  to  the  legality  of  the  ^^^S^ 
proceeding  before  the  Dean  of  Guild,  the  porsiier  has  adopted  an  irmgalaf 
and  unjastifiable  course.  There  is,  in  the  Court  of  SeesioD,  a  suit  for  trying 
that :  there  is  a  plea,  craving  that  this  case  shonld  be  sisted  till  the  oth^r  be 
determined ;  bat  that  course  the  porsner  has  not  adopted,  bat  taken  this 
issue.  As  to  the  evidence  laid  before  you,  of  what  took  place  on  the  field 
or  road,  it  amounts  to  this,  that  the  defender  did  lay  hold  of  the  pursuer  by 
the  neck  or  coat — they  were  separated — then  came  again  into  hands,  and 
the  defeuder  laid  hold  of  the  parsaer  by  the  neckcloth,  who  appeared  ta 
suffar  a  certain  change  of  colour  in  the  face,  when  they  again  separated. 
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15  July  1836.  They  again  came  together,  when  a  Witness  did  see  an  jitteitopt  to  kick,  bitt 
V^^/'^i'^    ihere  is  no  evidence  of  any  kick.     It  is  in  e^denoe  that  a  blow  was  aimed, 

Anderson  r.     bat  no  proof  that  it  was  seen  to  take  effect.     What,  then,  is  the  foandauon 
'    .        of  the  claim  ?  Under  what  circumHtances  did  the  assault  take  place  ?  No 

Tiidge's  doabt,  even  in  a  trivial  assault,  a  Jury  must  give  damages.     Here  there  is 

charge.  evidence  of  assault,  but  consider  under  what  circumstances.    It  is  admitted 

by  the  pursuer,  in  opening,  that  he  is  not  serious,  and  that  it  is  not  his  ob- 
ject to  get  damages,  but  to  get  an  opinion  of  the  Court  on  the  legality  of  the 
Dean  of  Guild  s  procedare.     Now,  I  beg  to  say,  in  law,  I  do  not  think  it 
necessary  to  give  my  opinion  on  the  legality  of  the  practice.     If  the  Court 
were  called  on  to  decide  the  abstract  question,  it  woald  do  so  ;  bat  here  I 
am  not  so  called  on,  whatever  doubts  I  may  entertain  aa  to  the  legality  of 
the  practice.     In  all  the  previous  steps  due  intimation  was  given  to  Broom. 
He  did  not  comply  with  the  intimations.     But  it  is  in  evidence  that  the 
proceedings,  particularly  the  verdict  of  15th  November,  was  intimated  to 
him ;  but  warrant  of  Ist  December  1834>  was  not  intimated  ;  at  least  there 
is  no  proof  of  certioration.     (His  Lordship  here  read  finding  of  Deao  of 
Guild.)     I  am  of  opinion  that  Broom  was  entitled  to  know  this  before  the 
pursuer  proceeded.     There  is  no  proof  that  what  Anderson  took  from  his 
pocket  was  the  real  sentence  of  the  Deao  of  Guild.    In  so  far  as  the  case 
is  said  to  rest  on  a  legal  warrant,  I  am  not  of  opinion  that  there  was  a  legil 
warrant ;  therefore,  it  was  not  a  case  of  resistance  of  a  legal  warrant.    Yob 
are  not,  in  this  case,  to  presume  any  thing :  the  pursuer  is  bound  to  prove 
the  legal  warrant.     The  case  then  just  comes  to  this,  Under  what  circoiD- 
Btances  did  the  assault  take  place  ?  The  £eld  belonged  to  the  defender :  he 
remonstrated  in  the  morning :  the  pursuer  re- assembles  the  workmen :  the 
defender  challenges  the  workmen :  then  a  scuffle  ensues.     There  is  do  eri- 
dence  that  the  regular  instrument  or  extract  of  the  real  warrant  of  the  Dean 
of  Guild  was  exhibited ;  and  that  is  to  be  taken  into  consideration,  along 
with  the  want  of  evidence  of  intimation.     In  cases  of  intrusion,  a  man  cnt- 
ting  a  ditch  is  an  exasperating  proceeding ;  and  though  the  law  won't  sllov 
violence,  it  makes  allowance  for  proceedings  under  provocation  of  the  ao- 
ment.     There  seems  to  have  been  no  other  object  than  to  remove  the  pu^ 
Buer  from  the  premises,  and  stop  the  work.     The  scuffle  was  the  resnit  of 
the  pursuer  continuing,  instead  of  taking  Thomson  s  advice,  and  holding 
himself  deforced,  and  walking  off.     If  you  should  be  inclined  to  find  for  the 
pursuer,  it  must  be  very  small  damages. 

Muiherfurd  excepted  to  the  charge,  that  want  of  evidence  of  io- 
timation  of  the  warrant  is  to  be  taken  into  consideration,  along 
with  the  want  of  evidence  of  production,  by  the  officer,  of  the  real 
warrant. 

A  Juryman  asked  the  Court,  if  the  defender  had  it  in  his  power 
to  get  the  action  sisted  till  the  question  in  the  other  action  for  try- 
ipg  the  legality  of  the  procedure  was  determined. 

Jjord  Justice' Clerk^-^l  tLink,  if  the  defender  had  brought  a  re- 
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-daiming  note' against  the  order  for  trial,  it  is  likely  he  might  have  l^  July  1836. 

got  the  action  stopped.  ^*V^^ 

The  Jury  retired.     Verdict  for  pursuer.     Damages  L.  10.  Brown  ° 

Ix>rd  Ordinary,  Mcncreiff,         Judge  at  Trial,  Lord  Justice-  Clerk,  {Boylt, )  Act.  Verdict. 

Ruthafurd,   Whigham,  Alt.  Dean  ofFac.  {Hope,)  Maitland.  David 

Whiffham,  W.S.  and  Thomas  Banken,  S.S.C.  Agents.         Mr  RusseU,  Clerk. 

R. 


SECOND  DIVISION. 
No.  XIV.  15tli  Jaljf  1836. 

JOHN  INCH 

against 

JAMES  THOMSON  and  Others. 

Wrongous   Apprehension. — Reparation, — Damages   claimed 
for  wrongous  apprehension  and  detention^  upon  a  caption  following 
upon  an  incorrect  charge  of  homing, — Verdict  for  pursuer.     Da- 
mages one  shilling. 

• 

The  pursuer,  a  flesher,  had  been  charged  by  the  defender,  as  on  a  NarratiTe. 
bill  for  L.44  :  4  :  4,  under  deduction  of  L.12  paid  to  account,  in- 
stead of  a  truly  existing  bill  for  L.40  :  4  :  4,  due  under  the  same 
deduction.  The  return  of  the  execution  set  forth  the  bill  accurately. 
A  caption  followed  on  this  charge ;  and  the  pursuer  was,  as  he  said, 
in  custody  of  a  messenger,  on  a  Saturday,  from  eleven  to  four,  till  he 
found  caution  for  part  of  the  debt,  and  was  allowed  to  depart  He 
brought  an  action  of  reduction  of  the  execution,  and  for  damages. 
After  getting  decree  of  reduction,  the  pursuer  went  to  trial  with 
the' defender  on  the  following  issue : 

<  Whether,  on  or  about  the  13th  October  1832,  in  the  pursuer's  !»"«• 
'  shop  in  Edinburgh,  the  defenders  wrongfully  apprehended  and 

<  detained  the  pursuer,  or  wrongfully  caused  him  to  be  apprehended 

<  and  detained,  to  the  loss,  injury  and  damage  of  the  pursuer? ' 

The  defenders  pleaded — That  there  was  mala  fides  in  the  pursuer  Defenders* 
allowing  Brown  (messenger)  to  go  on  with  diligence,  knowing  the  ^^^'^ 
error  in  charge.    More  indulgence  had  been  given  than  the  pursuer 
was  entitled  to.     The  procedure  by  the  messenger  did  not  amount 
to  proof  of  apprehension :  there  was  merely  holding  the  caption 
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1^  July  ia36.  oyer  his  bead,  and  arging  him  to  pay  some  part  of  the  debt    Bo* 
T   rX!r      sides,  no  injury  arose  from  the  few  hours  communinir  or  detentioi 

Inch  V,  Thorn-  ^l  l-  a      •  ....  to 

too  &  Othen.  ^^  ^"^  suDject     Actions  of  this  sort  are  not  encouraged,    oee 
charge  by  Adam,  L.  C.  C,  in  Ranken  v.  M'Laren. 

Judge's  l^f^d  Jusiice-  Cierk — There  can  be  no  doubt,  ta  law,  there  was  so  cmr 

in  the  charge  on  the  bill ;  the  diligence  being  irregalar,  and  ezecatioo  of 
caption  following  thereon  was  irregalar.    It  is  to  be  inquired,  then,  1.  Whe- 
ther there  was  apprehension  and  detention  ?  and,  2.  Was  it  done  to  the  Ioi% 
injury  and  damage  of  the  pnrsuer  ?  There  can  be  no  doubt  in  law,  that  the 
parties  and  the  messenger  are  liable  for  the  accuracy  of  the  diligence.   Then 
must,  however,  be  actnal  apprehension  and  detention,  in  virtue  of  illegal  di- 
ligence.    The  evidence  is  somewhat  equivocal.     (  His  Lordship  then  ireit 
over  the  evidence.)     Now,  as  to  the  apprehension,  yon  are  to  judge ;  bot  I 
suspect,  that  notwithstanding  the  evidence  of  the  assistant  meaaenger,  there 
had  such  a  communication  taken  place  as  placed  Inch  in  custody.   There  ii 
not  proof  of  the  actual  using  of  the  Uaaon,  but  there  was  such  a  case  of  eoo- 
structive  apprehension  as  placed  him  in  custody.     But  if  yon  are  of  opiaiiM 
there  was  apprehension,  you  will  probably  think  that  it  was  about  as  deli- 
cate a  case  of  interference  as  could  be :  no  intimation  to  give  distren :  i 
mere  stopping  of  him  to  make  arrangement  for  obtaining  payment.    If  m^ 
has  it  been  to  the  loss,  injury  and  damage  of  the  pursuer  ?  The  conduct  d 
the  parties  shews  there  was  no  intention  to  oppress :  there  was  bona  fidei 
on  the  messenger,  and  no  evidence  of  suspicion  of  error.     But  sdll  there 
was  an  irregularity,  though,  in  the  question  of  what  damages,  it  is  dw 
bonnden  duty  of  a  Jury  to  look  to  the  whole  circumstances.     These  parties 
having  no  intention  to  injure  and  oppresa,  but  merely  to  recover  the  debti 
and  having  allowed  the  pursuer  to  go  home  when  he  found  security  foroalf 
a  part  of  the  debt,  it  is  for  yon  to  say  what  is  the  proper  solatiam  tp  a  party 
who  never  indicated  the  error  tilll  some  time  after  the  apprehension.    Bat 
if  there  was  apprehension  and  detention,  even  for  a  short  time,  it  is  for  yoo 
to  say  what  should  be  the  damages.    I  must  add,  that  I  completely  agree 
with  the  Lord  Chief- Commissioner  in  Ranken*s  case. 

Verdict  Verdict  for  pursuer.     Damages  one  shilling. 


Lotd  Ordinary,  CoMmm.         Judge  at  Trial,  Lotd  Juaik^  Clark^  (Bogh*)       ^ 
P.  JRobaiioH,  Wm.  BtIL  Alt.  Dttm  of  Fac  {H<^^)  and  Asam.         ^ 

Mill  and  Jamea  BennOf  W.&  Ageots.        Mr  Rustell,  Clerk. 
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SECOND  DIVISION. 

No.  XV.  IStli  July  1896. 

PETER  DEWAR 
agabut 

WILLIAM  MACKAY  and  Others. 

(Bevore  Lord  Justice-Clerk  (Botle)  and  a  Cohmok  Jort.) 

Fraud. — Facilitt  and  Circumvention. — Testament. — D««» 
position  and  sMlement  and  contract  of  agreement  reduced  on  the 

m 

ground  of  frauds  fadlily  and  circumvention. 

Peter  Dewar,  carter  in  Leitb,  as  beir-at-law  of  the  late  Peter  NamtiTcw 
Dewar,  residing  in  Haddington,  brought  a  reduction  of  a  trust-dis* 
position  and  settlement,  and  of  a  contract  of  agreement,  as  being 
executed  by  the  said  deceased  Peter  Dewar  to  his  lesion,  on  the 
ground  chiefly,  as  set  forth  in  the  summons,  that  ^  the  said  dispositioa 
'  and  settlement,  and  contract  of  agreement,  bearing  to  be  subscribed    - 

<  by  the  said  Peter  Dewar,  are  not  his  true  and  genuine  deeds.    At 

<  the  time  when  they  are  alleged  to  have  been  executed,  he  was 
« about  seventy-seven  years  of  age ;  and  both  at  tlieir  respective 

*  alleged  dates,  and  for  a  considerable  time  previously,  be  had,  from 
^  old  age  and  disease,  been  so  much  debilitated  and  impaired,  both 

*  in  mind  and  body,  as  to  be  totally  incapable  of  attending  to  or  of 
'  managing  his  affairs,  or  of  giving  any  rational  directions  with  re«- 
f  gard  either  to  the  management  or  disposal  of  them.     He  was  in- 

<  capable  of  understanding  the  nature  and  terms  of  the  disposition 

*  and  settlement,  and  contract  of  agreement,  now  called  for,  or  of 

<  giving  any  instructions  for  the  preparation  of  these  deeds,  or  either 

*  of  them,  of  reading  them  himself,  or  of  4inderstanding  their  na^ 
^  ture  or  provisions  if  they  had  been  read  over  to  him.  He  neither 
f  knew  the  objects  nor  effect  of  the  said  deeds,  nor  was  he  of  a 

<  sound  and  disposing  mind  at  the  time  they,  or  either  of  them,  are 
>  alleged  to  have  been  executed  by  him ;  more  particularly,  sock 

*  was  the  said  Peter  Dewar's  total  incapacity  to  manage  his  affairs, 
^  and  the  facility  with  which  he  was  imposed  upon,  and  his  property 
«  embezzled  by  designing  persons,  that  so  far  back  as  November 

*  1831,  nearly  twelve  months  before  the  date  of  the  pretended  di»* 
^  position  and  settlement  called  for,  the  present  defender,  William 
.^  Mackay,  who  then  affected  to  be  his  friend,  and  the  friend  of  th« 
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15  July  1836.  ^  pursuer,  as  his  heir-at-law,  drew  up  with  his  own  hand,  and  got 
^  the  said  Peter  Dewar  (who  was  incapable  to  dictate  it)  to  sub- 
'  scribe  the  following  letter  or  mandate  to  Mr  John  Younger,  writer 

*  in  Haddington,  authorising  him  to  take  the  management  of  Peter 

*  De war's  affairs  :  «  Leithy  Qth  November  1831. — Sir,  By  due 
^^  consideration,  and  advice  of  my  friends,  1  hereby  authorise  yoQ 
^*  to  collect  the  several  rents  of  my  property  in  Haddington  and 
^'  Gifford  due  me  at  Martinmas  first,  and  to  prevent  any  other  per* 
^^  son  to  interfere  in  that  respect  but  yourself,  and  to  use  eTery 
**  means  to  prevent  me  of  being  defrauded  of  my  property,  is  I 
'^  have  been  very  much  imposed  on  of  late,  and  this  order  caimot 
'^  be  recalled  without  consulting  the  Reverend  Dr  Lorimer  aoJ 
^^  Magistrates ;  and  I  hereby  inclose  you  a  list  of  tenants  and  rents, 
*^  so  that  my  funds  may  not  be  embezzled,  but  may  go  to  my  ovn 
<^  interest,  and  the  benefit  of  my  relations  afterwards.'  (Signed) 
*^  Peter  Dewar.'     The  defender,  William  Mackay,  at  the  same 

*  time  got  the  pursuer  to  sign  this  letter,  by  way  of  strengtheniog 
'  it,  in  consequence  of  the  pursuer  being  the  said  Peter  Dewar^i 
^  heir-at-law,  and  the  person  chiefly  interested  in   bis  property. 

*  Mr  Younger  continued  to  act  under  this  mandate  for  a  short  tine^ 

*  collecting  the  rents  and  interests  belonging  to  the  said  Peter 
'  Dewar,  very  advantageously  for  him,  till  the  defender,  Williun 

<  Mackay,  began  to  interfere  with  the  rents,  and  had  prevailed  ofl 

<  the  said  Peter  Dewar  to  borrow  a  sum  of  money,  for  which  ke 

*  had  no  occasion  whatever,  when  Mr  Younger  declined  to  cm* 

*  tinue  to  act  as  factor,  or  to  have  any  farther  concern  with  the  nid 

*  Peter  Dewar's  affairs.     From  this  time  Peter  Dewar  was  nnder 

*  the  defender,  William  Mackay's,  exclusive  control  and  manag^ 

<  ment,  and  the  defender  did  as  he  chose  with  his  person  and  pro- 
-^  perty.     He  removed  Dewar  from  his  own  house  to  his,  (the  de- 

*  fender,)  William  Mackay's  house;  and  when  the  defender,  Willian* 

*  Mackay  himself,  went  out,  he  was  in  the  habit  of  locking  Peter 

<  Dewar  in,  to  prevent  him  from  wandering  about  in  a  state  of  un- 

<  consciousness.     On  the  lOth  of  April  1832,  being  the  next  day 

<  after  Mr  Younger  intimated  that  he  ceased  any  longer  to  act  for 

*  Peter  Dewar,  the  defender  William  Mackay  got  a  friend  of  his 

<  of  the  name  of  Swanson,  a  writer  in  Haddington,  to  prepare  a 

<  deed  of  commission  and  factory  by  the  said  Peter  Dewar,  in  6- 
.<  your  of  himself,  the  said  William  Mackay.  By  this  deed  he  was 
^  authorised  to  collect  rents,  grant  discharges,  &c.  and  it  contains 
'  this  clause  :  '  And  declaring  this  factory  to  continue  for  the  space 
^<  of  three  years  from  the  date  hereof;  and  in  order  that  the  said 
<*  William  Mackay  may  not  be  interrupted  or  impeded  in  execo- 
''  ting  the  functions  of  his  office  of  manager  or  factor  for  me,  froo 
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any  thing  to  be  done  by  me,  so  long  as  he  holds  that  office,  I  15  July  1836. 
hereby  bind  and  oblige  myself  to  do  nothing  whatever  that  may  ^""^V**^ 
have  a  tendency  to  interrupt  or  impede  him  in  the  execution  of  ^^i^f'^j^ 
his  said  office  of  manager  and  factor,  and  in  particular,  not  to  Others, 
grant  or  sign  any  bills  or  letters  of  security  to  or  for  any  per-  jjjjj^e* 
'  son  whatever,  nor  to  make  any  private  bargain,  or  sale  of  my 
^  heritable  or  moveable  property,  without  the  personal  presence, 
^  approbation  and  consent  of  the  said  William  Mackay/  Not-< 
withstanding  the  declared  and  notorious  incapacity  of  the  said 
Peter  Dewar,  the  defender,  whilst  pretending  to  act  for  him 
under  the  factory  above  mentioned,  and  while  having  the  exclu-  < 
sive  control  of  his  person  and  affairs,  got  the  said  Peter  Dewar 
to  subscribe  the  disposition  and  settlement  called  for,  bearing  date 
2d  October  18S2.  This  deed  was  prepared  by  the  same  friend 
of  the  defender  William  Mackay,  Mr  Swanson  ;  and  for  this  good 
turn,  there  was  left  in  it  a  legacy  of  L.40  to  a  son  of  the  writer^ 
who,  though  then  a  minor,  was  constituted  joint  executor  with 
the  defender.  Not  satisfied  with  having  impetrated  this  disposi-' 
tion  in  his  own  favour,  the  defender,  William  Mackay,  afterwards, 
on  17th  January  1883,  by  fraudulent  means,  and  because  of  the 
utter  incapacity  of  the  said  Peter  Dewar,  made  him  to' subscribe 
the  pretended  contract  of  agreement  above  mentioned,  which^ 
while  it  shews  the  imbecility  of  the  said  Peter  Dewar,  ^contained 
the  roost  unjust  and  unequal  stipulations*  And  still  more  lately, 
in  pursuance  of  the  fraudulent  design  formed  by  the  defender, 
William  Mackay,  by  every  means  to  secure  to  himself  the  whole 
of  his  property,  the  defender  got  the  said  Peter  Dewar  to  sub- 
scribe another  disposition  and  settlement  of  his  whole  property^ 
heritable  and  moveable,  in  his  the  said  William  Mackay's  own 
favour  exclusively,  bearing  date  the  19th  day  of  October  1833; 
which  last-mentioned  disposition  and  settlement  is  under  reduc* 
tion  in  the  original  process  at  the  pursuer's  instance  against  the 
said  William  Mackay,  to  which  this  is  supplementary,  and  with 
which  the  present  summons  of  reduction  will  fall  to  be  conjoined. 
It  was  in  course  of  the  said  process  of  reduction  of  the  last-men^ 
tioned  disposition  and  settlement  that  the  prior  disposition  and 
settlement  and  contract  of  agreement  now  called  for  were  brought 
to  light,  and  the  said  disposition  judicially  founded  on  by  the  de*> 
fender,  William  Mackay,  in  order  to  exclude  the  title  and  interest 
of  the  pursuer  from  following  forth  the  original  process  of  reduc*> 
tion  of  the  deed  alleged  to  have  been  executed  by  the  deceased 
Peter  Dewar  in  favour  of  the  said  William  Mackay,  on  19th  Oc- 
tober 1833.  The  state  of  the  said  Peter  De war's  faculties  gene- 
rally, and  in  particular  his  want  of  memory,  was  such,  that  in  1 833, 
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15  July  1836.  <  (though  withoufc  knowing  any  thing  dim  of  the  existence  of  the 
^  disposition  and  settlement  and  contract  of  agreement  now  called 

*  for,  and  even  before  the  date  of  the  last-mentioned  dispcMitios 

<  and  settlement  in  October  of  that  year,)  it  was  deemed  abaolatelr 

<  necessary  no  longer  to  delay  taking  judicial  measures  to  cheek 

*  the  frauds  which  were  practised  upon  Him,  and  advantages  taken 

<  because  of  his  imbecility,  by  various  interested  and  deaigniog  in- 

<  dividuals;  and  therefore,  with  a  view  to  an  application  to  oar  said 

*  Lords  for  the  appointment  of  a  curator  bonis  to  him,  the  fi^low- 
^  ing  certificate  was  obtained  of  the  state  of  the  said  Peter  Dewai^s 

<  faculties,  in  August  1833,  from  Dr  Combe  of  Leitb:  ^  Leitky 
<<  20/A  Auffusi  1833.  This  certifies  that  I  visited,  on  the  t4tk 
*^  instant,  at  his  house  in  Haddington,  Mr  Peter  Dewar,  and  am 
**  of  opinion,  that  his  mental  faculties,  especially  his  memory,  are 
<<  impaired  to  such  a  degree,  as  wholly  to  unfit  him  for  the  traos- 
**  action  of  any  business.  His  weakness  of  mind  appears  the  re- 
<<  suit  of  advanced  age,  and  not  of  derangement.'  (Signed)  ^  J.  SL 
«  Combe,  M.  D.,  F.  R.  C.  &'     And  on  the  8th  of  Noveoiber  in 

*  the  same  year,  another  certificate  was  obtained  from  Mr  Smiles, 

*  surgeon  in  Haddington,  who  had  visited  the  said  Peter  Dewar 
^  along  with  Dr  Combe  on  the  occasion  above  mentioned,  and  bad 

*  frequent  opportunities  of  seeing  and  visiting  him,  in  the  follow- 

<  ing  terms :  *  Haddington^  Sth  November  1833.  I  do  hereby 
**  certify,  upon  my  soul  and  conscience,  that  through  infirmitief 
^  consequent  upon  old  age,  which  have  reduced  his  mind  to  a  state 
<<  of  complete  fatuity,  Peter  Dewar  is  totally  incompetent  for  the 
**  management  of  his  own  aflairs.'  (Signed)  <  Samuel  Smiles, 
<<  Surgeon/     On  occasion  of  Dr  Combe  and  Mr  Smiles  visiting 

*  the  said  Peter  Dewar  in  August  1833,  as  above  mentioned,  the 

<  defender,  William  Mackay,  was  present  during  the  whole  inter- 

*  view,  and  was  aware  at  the  time  that  the  object  of  the  visitation 

*  was  preparatory  to  the  taking  of  judicial  measures  for  the  protection 

<  of  the  said  Peter  Dewar  and  his  property.  The  disposition  and  set- 
f  tiement  under  reduction  in  the  original  action  above  mentioned,  is, 

<  nevertheless,  alleged  to  have  been  subscribed  by  the  said  Peter 
^  Dewar  on  the  1 9tb  of  October  thereafter.  On  the  23d  of  November 
^  1833,  the  pursuer,  as  heir*at-Iaw  to  the  said  Peter  Dewar,  present- 

*  ed  a  petition  to  our  said  Lords,  setting  forth,  that  he,  the  said  Peter 

*  Dewar,  <  has  been,  for  some  time  past,  and  is  now,  in  such  a  state 
^  of  bodily,  and  especially  of  mental  infirmity,  as  to  be  incapable  of 
*<  managing  his  affairs,  as  is  instructed  by  certificates  under  the 
*<  hands  of  Dr  Combe  of  Leith,  and  Mr  Samuel  Smiles,  sui^^eon  in 
^*  Haddington,  herewith  produced,  and  copies  of  which  are  hereto 
*^  annexed,'  (the  certificates  before  recited) ;  and  the  petition  there- 
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*  fore  prayed  our  said  Lords  to  appoint  a  curator  honU  to  the  said  15  Jeiy  19361 
t  Peter  Dewar,  with  the  usual  poirers*    Answers  were  lodged  in  the    ^-*t^^ 

*  name  of  the  said  Peter  Dewar,  in  which  it  is  stated,  tliat  he  and  i^iackly'and 
*<  bis  friends  are  quite  sensible  that  it  is  necessary  for  him  to  have  others. 

f <  some  individual  to  take  charge  of  bis  property ;  that  so  sensible  ^^J^,. 

^  was  the  respondent  of  the  propriety  of  naming  a  factor,  that  he 

f  *  sometime  ago  executed  a  commission  and  factory  in  favour  of 

<<  William  Mackay  in  Haddington,  (defender,)  a  person  who  is  not 

<*  certainly  a  man  of  business,  but  be  has  been  so  serviceable  and 

^  useful  to  the  respondent,  (as  his  bodily  infirmities  require  the 

^  constant  attendance  of  one  of  his  own  sex,)  that  the  respondent 

<*  preferred  him  to  any  one  else.'     On  advising  the  petition  and 

*  answers,  our  said  Lords  remitted  to  the  Sheriff-substitute  of  East 
'  Lothian^  *  to  inquire  as  to  the  facts  and  circumstances  alleged  by 
^  the  parties,  and  report,  whether,  in  his  opinion,  it  is  necessary  or 
**  expedient,  for  the  protection  of  the  respondent,  to  appoint  a  ju« 
^  dicial  factor  or  factors,  curator  or  curators  bonis,  with  the  usual 
<<  powers.'  The  Sheriff-substitute  having  made  particular  inquiries 
^  concerning  the  state  of  mind  of  the  said  Peter  Dewar,  and  having 
^.personally  communicated  with  that  individual,  reported,  on  9tli 
'  January  1834,  to  our  said  Lords  as  folbwa :  *  Peter  Dewar,  as 
*^  appears  from  an  old  family  bible  in  his  possession,  was  born  on 
^*  the  19th  April  1756,  and  is  consequently  in  the  78th  year  of  his 
**  age.  His  memory  is  very  much  impaired,  although  occasionally 
<*  and  in  relation  to  particular  events,  especially  such  as  occurred 
^^  long  ago,  his  recollection  is  tolerably  good.  His  state  of  mind> 
^  which  seems  at  times  to  approach  that  of  imbecility,  is  such  as  to 
^*  render  him  liable  to  imposition  or  undue  influence;  and  it  is 
^*  likely,  that  as  be  advances  in  years,  his  mental  powers  will  be 
^<  more  and  more  impaired.  It  is  quite  apparent  tliat  his  mental 
^*  weakness  and  infirm  state  of  body  are  the  result  of  old  age,  and 
}*  a  gradually  breakiog^down  constitution.  In  these  circumstancefs 
^  the  reporter  begs,  with  all  submission,  to  give  it  as  his  opinion^ 
'^  that  the  respondent  is  incompetent  to  the  management  of  his  own 
>*  affairs;  and  it  is  expedient  for  his  protection  that  a  curator  bon^s 
•^<  should  be  appointed  by  the  Court,  with  the  usual  powers.  For 
^*  this  office,  in  obedience  to  your  Lordships'  remit,  he  has  to  sug^ 
^  gest  a  most  respectable  individual,  Mr  Williara  Hunter,  baker, 
><  and  one  of  the  bailies  of  Haddington ;  and  he  has  reason  to  b^ 
**^  lieve  that  bis  nomination  will  be  agreeable  to  all  parties  con- 
•'*  cemed/  In  terms  of  this  recommendation,  our  said  Lords  ap- 
J  pointed  tke  said  William  Hunter  curator  bonis  to  the  deceased, 

*  with  the  usual  powers  of  management :  That  the  said  Peter  Dewar 

*  died  on  the  day  of  September  1834,  and  it  was  not  till  after 
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Others. 

Narrative* . 


Defenders' 
Statement. 


the  funeral  of  Peter  Dewar  that  the  pursaer  knew  of  tbe  existeoee 
of  the  said  disposition  and  settlement,  dated  in  October  preceding, 
1 833 ;  and  the  prior  disposition  and  settlement,  and  pretended  con- 
tract of  agreement  now  called  for,  were  still  kept  latent,  andonlf 
cam6  out  in  the  course  of  the  said  original  process  of  redactioo. 
Tertio^  The  words  *  second/  and  *  October,*  in  the  testing  clause 
of  the  disposition  and  settlement  called  for,  are  written  in  a  diffe- 
rent hand,  and  at  a  different  period,  from  the  rest  of  the  deed, 
without  the  testing  clause  bearing  the  name  and  designation  of 
the  writer  of  these  two  words.  Quarto^  Even  on  the  sapposidon 
that,  on  the  2d  October  1832,  and  on  the  17th  January  1833,  the 
said  Peter  Dewar  was  capable  of  understanding  a  deed  of  settle- 
ment or  a  contract  of  agreement,  or  in  such  a  state  of  mind  as  to  be 
capable  of  disposing  of  bis  property  and  effects,  and  entering  inte 
a  valid  and  effectual  agreement,  the  disposition  and  settlemeDt, 
and  contract  of  agreement,  now  called  for,  are,  nevertheless,  not 
the  true  and  genuine  deeds  of  the  said  Peter  Dewar,  in  respect 
that  the  same  were  without  any  true,  just,  or  necessary  cause,  in- 
petrated  and  obtained  through  fraud  and  circumvention  on  tie 
part  of  the  said  defender,  William  Mackay,  and  through  imbeci- 
lity on  the  part  of  the  said  Peter  Dewar.' 

The  statement  in  defence  was,  that  *  the  whole  of  the  statemeoti 
in  the  reasons  of  reduction  are  denied,  except  that  the  deceased 
was  a  person  in  advanced  age  when  he  executed  the  deeds  li- 
belled on,  and  that,  some  time  posterior  to  the  execution  of  these 
deeds,  a  judicial  factor  was  appointed  by  the  Court  of  Session 
to  take  charge  of  his  affairs.  This  appointment  was  made  with 
his  own  consent,  and  in  the  hope  that  he  would  be  protected 
from  the  fraudulent  designs  of  the  pursuer,  who  bad  given  bim 
great  cause  of  offence  on  various  occasions,  and  whom  he  had 
therefore  determined  to  exclude  from  any  benefit  in  his  succession. 
At  the  time  of  executing  the  deeds  challenged,  the  late  Peter 
Dewar  was  perfectly  competent  to  the  execution  of  such  deed^ 
which  are  of  a  simple  character,  and  intended  to  befriend  an  in- 
dividual, towards  whom  he  conceived  that  he  was  under  great  ol> 
ligations.  Generally,  therefore,  the  statements  in  the  libel  are 
denied,  in  so  far  as  these  statements  import  incapacity  on  thepait 
of  the  grantor  to  execute  the  deeds  libelled  on,  or  impropriety  of 
any  kind  on  the  part  of  the  grantee.  And  it  is  averred,  on  the 
contrary,  that  the  deeds  were,  in  all  respects,  the  free  and  ooffip^ 
tent  act  of  the  granter,  not  tainted  with  any  fraud  on  the  partn 
the  grantee.' 
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The  parties  went  to  trial  on  the  following  issded :  \&  Joly  Idd^. 

*  I.  Whether  the  disposition  and  deed  of  settlement,  No.  14.  of    ^^■•V^*^ 

*  process,  sought  to  be  reduced,  bearing  date  the  2d  October  1832,  S^rkly^'and 

*  is  not  the  deed  of  the  late  Peter  Dewar,  residing  in  Haddington  ?  Others. 

*  II.  Whether,  on  or  prior  to  the  said  2d  day  of  October  1832,     j^^ 

<  the  said  Peter  Dewar  was  a  person  of  a  weak  and  facile  mind, 
'  and  easily  imposed  on ;  and  whether  the  defender,  taking  advan- 

*  tage  of  the  said  weakness  and  facility,  did,  by  fraud  or  circumven- 
.^  tion,  wrongfully  obtain  or  procure  the  said  deed,  to  the  lesion  of 
f  the  said  Peter  Dewar  ? 

<  III.  Whether  the  contract  and  agreement.  No.  23.  of  process!^ 

*  sought  to  be  reduced,  bearing  date  the  17th  January  1833,  is  not 
^  the  deed  of  the  said  Peter  Dewar  ? 

*  *  IV.  Whether,  on  or  prior  to  the  said  17th  day  of  January 

*  1833,  the  said  Peter  Dewar  was  a  person  of  a  weak  and  facile 

<  mind,  and  easily  imposed  on  ;  and  whether  the  defender,  taking 
'  advantage  of  his  said  weakness  and  facility,  did,  by  fraud  or  cir- 
/  cumvention,  wrongfully  obtain  or  procure  the  deed  last  aforesaid, 
^  to  the  lesion  of  the  said  Peter  Dewar  ? 

<  V.  Whether  the  disposition  and  deed  of  settlement,  of  which 
}  No.  7.  of  process  is  an  extract,  sought  to  be  reduced,  bearing  date 

*  19th  October  1833,  is  not  the  deed  of  the  said  Peter  Dewar? 

<  VI.  Whether,  on  or  prior  to  the  said  19th  of  October  1833, 
^  the  said  Peter  Dewar  was  a  person  of  a  weak  and  facile  mind,  and 

*  easily  imposed  on  ;  and  whether  the  defender,  taking  advantage 

<  of  his  said  weakness  and  facility,  did,  by  fraud  or  circuviveption, 

<  wrongfully  obtain  or  procure  the  deed  last  aforesaid,  to  the  lesion 

*  of  the  said  Peter  Dewar  ?' 

Both  parties  led  evidence  as  to  the  capacity  of  the  granter,  and 
the  circumstances  attending  the  preparation  and  execution  of  the 
deeds. 

'  The  Lord  Justice-Clerk  charged  the  Jury. 

There  are  two  sets  of  deeds  under  reduction.     (His  Lordship  explained  Judge's 
them.)     The  issues  lay  on  the  pursaer  the  burden  of  making  oat  that  these  Charge, 
were  not  the  deeds  of  Peter  Dewar,  and  necessarily  leads  to  the  inquiry, 
whether  he  was  of  sach  capacity  as  to  understand  a  deed.    The  law  requires 
less  capacity  in  making  a  deed  of  settlement  than  a  contract.     A  greater  de- 
gree of  competency  is  required  for  the  latter  than  the  former.  The  law  says, 
it  is  in^mbent  on  the  party  to  shew  that  there  was  not  a  mind  capable  of 
understanding  a  complicated  deed.    In  regard  to  the  first  issues,  the  pursuer 
is  bound  to  shew  that  Dewar  had  not  that  degree  of  intellect  which  enabled* 
bim  to  make  the  deed.     As  to  the  other  issues,  admitting  that  be  could 
make  the  deed,  yet  it  remains  for  consideration  if  he  was  iacile^  and  the  deed 
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Charge. 


15  July  1836.  was  executed  to  Us  lesion.  Yoa  are  not  to  mix  ap  tbe  two  seta  of  isaaes. 
You  must  make  up  your  minds  on  each,  and  consider  whether  you  are  sa- 
tisfied that  this  testator,  from  age  and  infirmity,  was  reduced  to  imbeciUiy« 
and  incapahle  of  making  the  deed.  If,  notwithstanding  the  evidence,  you 
think  sufficient  mind  remained,  yet  it  is  to  be  considered  if  there  was  faci- 
lity and  weakness,  and  the  defender  did,  by  fraud  and  circumvention,  obtain 
the  execution  of  the  deed.  I  would  make  one  general  remark.  It  is  qaite 
competent  and  necessary  to  look  to  the  whole  transaction,  to  look  to  the 
origin  of  the  deeds,  and  their  execution.  The  pursuer's  title  is  good  ;  and 
there  is  no  vestige  of  relationship  betwixt  Dewar  and  Madcay.  Attend  to 
the  evidence  of  direct  interference,  to  Dewar*s  condition,  and  the  way  in 
%hicfa  the  defender  took  the  management.  There  is  real  evidence  arising 
from  the  transaction.  This  part  of  the  case  makes  a  atrong  impreasion ;  for 
if  yon  believe  the  pursuer's  evidence,  there  was' a  double  game  played  by 
the  defender.  Tbe  object  was  to  remove  Dewar  firom  the  influence  of  RekJ, 
with  whom  he  had  formerly  lived.  There  is  much  contrariety  on  the  evidence 
on  both  sides,  yet  there  is  strong  body  of  evidence  of  incapacity.  It  is  also  tp 
be  remarked,  that  the  notoriety  of  the  proceedings  adopted  judicially  for 
watching  over  Dewar  in  the  management  of  his  affairs  ought  to  have 
made  Richardson  pause  in  making  the  deed.  His  Lordship  then  said,  he 
was  unwilling  to  go  through  tbe  evidence  unless  the  Jury  wished  it ;  and 
the  Jury  acquiescing  in  this  view,  without  retiring,  found  for  the  pnraner. 

Tiie  Jary,  without  retiring,  found  a  verdict  for  the  purauer  on 
the  Sd)  4tfa,  and  6th  isaues. 


Verdict. 


Lord  Ordinary,  Cockbunu         Judge  at  Trial,  Lord  JttsUce-  CUrh  (BoifUm')  Acf. 

Bvtherfttrd,  Whigham.        Alt.  Dean  o/Fae.  (Bope,)  and  A,  M^NaH         Jckm 
Maeandnw,  S.S.C.  and  Graham  ^  Andersom,  W.S.  Agetita.  Mr  RunJIt 

Clerk, 

It* 


SECOND  DIVISION. 


No.  XVI. 


26!ft  July  1830. 


HERCULES  INSURANCE  COMPANY,  and  ROBERT 

SALMOND,  THEIR  Agent, 

offainst 

JOHN  HUNTER. 
(Before  Lord  Moncreiff  and  a  Common  Jury.) 


Insurance. — Arbitration. — Decreet-arbitral^  by  wluek  a  party 
insured  untsjiund  entitled  to  the  amount  at  which  certain  moAineryj 
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destroyed  hyfire,  had  been  iniured^  brought  rmitr  reduction  on  the  t26  Julf  18d0» 

foUowing  grounds :  (1.)   That  the  party  insured  had  destroyed  the    ^'-^V^ 

machinery^  or  caused  it  to  be  destroyed^for  the  purpose  of  defrauds  insurawe 

ing  ike  insurers;  and^  (2.)  That  the  insurance  was  effected  upon  Copipanyv. 

a  fraudulent  over'Valuation  of  the  machinery^  unth  the  intention  of    "°^^* 

destroying  the  same  by  fire. — Verdict^  finding  that  there  had  been  a 

fraudulent  over*v(duation  of  the  machinery,  but  not  toith  an  intention 

of  destroying  tJie  same  byfrrcy  and  finding  fbr  tlie  party  insured  on 
thejirst  ground. 

Observed  on  the  Bench.-^Insurance  is  not  of  the  nature  of  a  wager^ 
but  is  a  contract  of  the  strictest  equity ,  and  productive  of  indemnity 
only  ;  and  it  is  contrary  to  strict  equity  and  fair  dealing  \fa  party 
insured  put  a  value  on  his  property  for  insurable  purposes,  which  the 
true  worth  of  that  property  does  not  warrant. 

Proof. — (Metus  Perjurii.) — Not  competent  to  contradict  what  a 
witness  had  stated  on  oath,  by  evidence  if  what  he  had  stated  pre^ 
viously  while  not  on  oath. 

Question  raised^  btU  not  decided,  as  to  tlie  competent  of  examining  as 

'  a  witness,  a  party,  in  favour  of  whose  chanju^ter  the  drfender  addi^- 
cing  him  had  led  evidence  throughout  the  trial,  while  the  pursuers^ 
not  expecting  the  examination  if  the  proposed  witness, — viewing  him 
rather  as  a  party  in  the  cause, — had  not  brought  evidence  to  impugn 
his  character. 

Mr  Salmond,  agent  at  Glasgow  for  the  Hercules  Insurance  Com-  NamtiTe. 
panyi  insured  certain  machinery,  the  property  of  John  Huntei, 
merchant  in  Johnstone,  against  damage  by  fire,  for  the  period  from 
8th  October  1831  to  Martinmas  1832,  The  said  mdchinery  was, 
on  the  22d  October  1831)  destroyed  by  fire.  In  rirtne  ^f  a  clause 
in  the  policy,  the  parties  submitted  to  Claud  Girdwood,  ehgineeis 
and  Hector  Grant,  merchant  in  Glasgow,  the  claim  arising  from 
the  damage  done  by  the  fire;  and  on  the  3d  and  4th  April  1832, 
the  arbitrators  pronounced  a  decree,  finding,  inter  alia,  ^  the  value 

<  of  the  machinery  pit  the  date  of  the  fire  to  be  L.1450,  16s.,  as 

<  claimed  by  the  said  John  Hunter :'  finding  the  said  company  and 
their  agent  ^  liable  to  the  claimant  in  the  said  sum  of  L.1450,  16s., 

<  with  interest  from  the  22d  October  last,  being  di^  date  of  tlie 
^  said  fire,  at  the  rate  of  4  per  cent.,'  and  L.189  l^s.  to  the  elerk  to 
the  submission ;  and  finding  the  company  and  agent  entitled  to  any 
of  the  materials  or  machinery  which  may  be  still  on  the  ground  at 
■die  mill,  or  elsewhere. 

Some  time  after,  the  insurance  company  and  their  agent  sus- 
pended a  charge  for  payment  of  the  above  sums,  and  brought  a  ra- 

doetion  of  the  decreet*ari>itra],  in  which  Mr  Girdwood  was  also 

•       •  • 
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ftQ  Julj  1836.  called  as  a  defender.  The  groands  of  reduction  at  first  relied  on^ 
were  the  informality  of  the  procedure, — its  inconsistency  with  jus- 
tice,— and  as  leading  to  a  decreet  ultra  fines  of  the  submission.  The 
pursuers,  in  an  amended  summons,  afterwards  stated  more  speci- 
fically the  following  grounds  of  reduction:  <  QuintOf  The  said  subrais- 
^  sion  was  entered  into  in  the  belief,  that  the  said  insurance  had  been 

*  effected  for  the  bona  fide  purpose  of  protecting  the  defender's  pro- 
^  perty  from  fire,  and  that  the  fire  which  had  occurred  was  an  ac- 

*  cidental  or  innocent  one,  so  far  as  he  was  concerned ;  but  the  pnr- 

<  suers  have  recently  discovered  that  they  were  deceived  in  this  re- 

*  spect,  and  from  facts  which  have  come  to  light,  they  are  enabled 

*  to  aver,  that  the  insurance  of  the  mill  machinery  in  question  was 

<  the  result  of  a  deliberate  fraud  on  the  part  of  the  defender,  Hun- 
'  ter,  with  the  view  of  having  the  machinery  consumed  by  fire,  and 

*  obtaining  an  exorbitant  and  excessive  sum  for  the  same  from  the 

*  insurance  Qffice ;  the  true  value  of  the  said  machinery,  though 

*  insured  at  L.1450  sterling,  not  having  exceeded  L.350.     SexiOf 

<  The  pursuers  have  also  recently  discovered  that  this  fraudulent 
^  scheme  was  carried  into  effect,  in  so  far  as,  within  a  few  days  after 

*  the  insurance  was  effected,  and  on  or  about  Saturday,  the  22d  of 

<  October  1831,  the  mill  and  machinery  were  wilfully  set  fire  to 
^  and  burnt  by  the  defender.  Hunter,  or  by  William  Montgomery, 
^  then  tenant  or  occupant  of  the  said  mill,  or  by  some  other  person, 

<  to  the  pursuer  unknown,  acting  in  concert  with  the  defender, 
^  Hunter,  and  under  his  orders,  by  leaving  a  lighted  candle  in  the 

*  garret  of  the  mill,  among  a  quantity  of  shavings  or  waste,  at  the 
'<  time  when  the  mill  was  being  shut,  or  in  some  other  way  to  the 

<  pursuer  unknown.  On  a  charge  of  this  kind,  the  defender,  Han- 
^  ter,  and  Montgomery,  were  lately  apprehended  and  fully  com- 
^  mitted  for  trial  at  the  instance  of  the  public  prosecutor,  though 
^  they  have  since  been  set  at  liberty.' 


Defences.  '^^^  defender  met  these  two  last  grounds  by  this  statement  in 

the  defences :  <  Upon  this'  (the  5th)  *  ground  of  reduction,  it  may  be 
remarked,  in  the  Jirst  place,  That,  even  supposing  it  to  be  true,  h 
is  no  ground  for  reducing  the  submission,  because  that  was  just 
one  of  the  objections  to  payment,  which  the  pursuers  might  bav^ 
pleaded  in  the  submission ;  but  with  the  exception  of  the  allega- 
tion of  over-insurance,  which  was  pleaded  and  repelled,  they  did 
not  choose  to  do  so,  though  full  opportunity  was  given  them  there 
of  stating  every  thing  they  chose.  Indeed,  their  pleas  in  the  sub- 
nlission  were  quite  inconsistent  with  the  allegation  now  brought 
forward.  But,  in  the  second  place.  If  this  be  a  ground  for  redu- 
cing any  thing,  it  is  a  ground  for  reducing  the  policy  of  insurance, 


No.  16.  JURY  SITTINGS.  65 

for  it  imports,  not  that  the  submission  was  brought  about  by  fraud,  86  July  1830. 
but  that  the  insurance  was  the  result  of  a  fraudulent  scheme,  yet    ^""^y^^ 
the  pursuers  have  brought  no  reduction  of  the  policy  of  insurance.  ]Qg„„oce 
Finally^  The  allegation  is  wholly  untrue.     It  is  precisely  in  the  Compimy  v. 
same  predicament  with  the  allegation  of  bribery  formerly  made,     """'^^ 
and  n\)w  abandoned.  •    Defencet. 

<  The  other  new  reason  of  reduction  is  a  sort  of  sequel  to  the 
one  now  noticed.  It  sets  forth,  that  the  pursuers  have  recently 
discovered  that  the  defender  did  actually,  by  himself,  or  by  others 
employed  by  him,  set  fire  to  the  machinery ;  and  that,  upon  an 
allegation  of  that  kind,  he  was  apprehended  and  committed  for 
trial  at  the  instance  of  the  public  prosecutor,  though  afterwards 
set  at  liberty.  The  allegation  of  the  defender  having  set  fire  to 
the  machinery,  or  having  been  accessory  to  such  an  act,  is  false 
and  calumnious.  The  allegation,  that  the  pursuers  have  recently 
discovered  that  the  alleged  fraudulent  scheme  was  carried  into  ef- 
fect, is  also  false  and  calumnious.  The  pursuers  have  made  no 
recent  discovery  of  any  kind ;  and  they  never  have  discovered, 
and  never  can  discover,  those  things  which  they  pretend  to  have 
discovered,  for  they  truly  had  no  existence ;  but  it  is  true  that 
the  pursuers  have  industriously  circulated  such  reports,  just  as 
they  did  the  report  of  Mr  Girdwood's  bribery,  and  that  they  have, 
in  regard  to  both,  used  the  most  base  engines^  which  will  be  fully 
exposed  in  due  time.  It  is  also  true  that  the  defender  was  appre- 
hended at  the  instance  of  the  public  prosecutor ;  and  it  will  by 
and  by  be  seen  how  that]  step  came  to  be  taken.  It  is  also  true 
that  the  defender,  upon  being  apprehended,  immediately  availed 
himself  of  the  provisions  of  the  act  1701,  to  force  on  his  trial; 
but  the  public  prosecutor,  after  full  investigation,  declined  to  in- 
sist on  the  prosecution,  and  the  defender  was  liberated.'  The  de- 
fender also,  among  other  pleas,  stated  the  following :  At  all  events, 
a  submission  or  decreet-arbitral  cannot  be  reduced,  on  the  ground 
that  pleas  which  might  have  been  effectually  urged  under  the  sub- 
mission, by  the  party  now  pursuing  the  reduction,  are  not  so  urged. 
The  case  as  against  Mr  Girdwood  was  abandoned.  A  record 
having  been  made  up,  issues  were  prepared,  and  submitted  to  the 
approval  of  the  Court,  12th  December  1835,  (see  JP.  C.  vol.  xi. 
p.  121) ;  and  thereafter  the  following  were  sent  to  trial: 

*  It  being  admitted  that  certain  machinery,  the  property  of  the  Inuet. 

<  defender.  Hunter,  was  insured  by  the  pursuers,  against  damage 

<  by  fire,  for  the  period  from  8th  October  1831  to  Martinmas  1832, 

<  and  that  the  said  machinery  was,  on  the  22d  of  October  183]t 
'  destroyed  by  fire : 


66 


JORY  SITTlNGa 


No.  le. 


HerculM 
Insurance 
Company  v, 
Hunter, 

Inues. 


B6  July  1836.      <  It  being  also  admitted,  tliat  the  laid  parties  submitted  to  die 

amicable  decision  of  Claud  Girdwood,  engineer,  and  Hector  Oranl^ 
merchant  in  Glasgow,  the  claims  arising  for  the  damage  done  by 
the  said  fire,  and  that  on  the  dd  and  4th  days  of  April  1832,  the 
said  arbitrators  pronounced  the  decree,  of  which  No.  4.  of  proceft 
is  an  extract : 

<  L  Whether  the  defender  destroyed  the  said  machinery,  or 
caused  the  same  to  be  destroyed  as  aforesaid,  for  the  porpoee  of 
defrauding  the  pursuers  of  the  said  sum,  insured  as  aforesud  ? 

<  2.  Whether  the  said  insurance  tiras  effected  by  the  defiender, 
upon  a  fraudulent  over-valuation  of  the  said  machinery,  with  the 
intention  of  destroying  the  same  by  fire  ?' 

« 

JRobertson^  in  opening  for  the  pursuers,  and  the  Dean  ofFaevUyj 
in  reply  to  the  defender's  case.-^The  fraudulent  over*valaation 
would  be  proved  by  documentary  evidence,  shewing  that  the  ma- 
chinery was  purchased  for  a  trifle,  by  John  Hunter  from  Dancan 
Macdougall ;  that  Hunter  gave  it  over  to  William  Montgomery  upon 
a  promise  to  pay  for  it  L.565 ;  that  an  account  by  Hunter  of  the 
expenditure  upon  the  machinery  in  1831,  after  which  he  valued  it  at 
L.1022 : 4 :  11^,  was  false  and  fictitious,  as  the  account  is  made  up 
of  charges  for  William  Montgomery's  time  in  superintending  the 
repairs,  his  own  travelling  expenses  in  searching  for  and  seeking 
machinery,  and  looking  after  repairs,  and  other  charges  which  could 
not  add  to  the  intrinsic  value  of  the  machinery,  the  true  value  of 
which  he  could  alone  recover  from  the  insurers.  The  circumstances 
connected  with  the  fire  were  partly  to  be  proved  by  parole  proof; 
but,  like  every  case  of  latent  fraud,  depended  on  suspicion,  and  the 
presumptions  arising  from  the  &ct  of  insuring  at  an  over-valuation. 
There  must  have  been  not  only  a  motive,  but  an  intent  to  make  the 
project  effectual,  by  a  speedy  and  clandestine  destruction  of  the 
property  by  fire. 

M^NeiUy  in  opening  the  defence  *• — The  sums  actually  paid  fSor 
the  machinery  as  old  and  useless  materials,  could  be  no  test  of  its 
value  when  placed  in  the  mill,  after  considerable  outlay  and  large 
additions.  Its  value  to  the  proprietor,  as  useful  machinery,  depend* 
ed  on  its  being  brought  into  good  working  order.  After  these  out- 
lays, additions,  and  time  and  trouble, — in  other  words,  labour,  which 


*  The  trial  was  adjourned  at  9  o'clock  on  the  evening  of  the  26ih,  tiU  9  o'clock  id 
Uie  morning  of  the  27tb  July,— the  Jury  being  enjoined  from  the  Bench  to  hold  no 
communication  with  other  persons,  or  with  each  other  on  the  subject  of  the  trial.  The 
same  took  place  in  Dcwar  v.  Mackay,  during  these  sittings.  . 
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is  equivatent  to  moneyy-^ezpended  in  bringing  it  to  a  state  of  per-  26  July  1830. 
fection,  as  available  and  capable  of  making  good  yarn  as  newer    ^^^v^^ 
machinery,  the  proprietor  was  entitled  to  insure  it  at  its  value  to  him  ^g|]^^!iTe 
in  that  state.     As  to  fraud,  the  presumptions  were  against  it     Ma-^  Company  9. 
nufactories  are  doubly  hazardous  in  point  of  risk,  and  therefore  ac-  ^^^' 
cidents  by  fire  are  more  presumable.     The  fire  occurred  in  a  stormy 
night,  by  the  sparks  from  the  furnace  flying  up  and  lodging  in  the 
garret ;  the  extinction  of  the  fire  being  impossible,  though  Mont- 
gomery, the  tenant  and  alleged  partizan,  was  soon  on  the  spot,  and 
giving  every,  assistance  in  vain. 

Lord  Manereijff^€haTgtd  the  Jury.— This  caie  is  oertamly  one  of  a  very  Judge's 
peculiar  character,  and  one  which  is  attended  with  oonBiderabla  difficulty ;  Cbwg9. 
and  in  consequence  of  some  things  that  have  occurred  in  the  course  of  the 
investigation,  I  think  it  right  to  make  a  few  observations  on  the  nature  of 
the  contract  of  insurance  which  has  formed  the  subject  of  these  proceedings. 

This  cause  arises  out  of  a  contract  of  insurance,  with  the  legal  character 
of  which  yon  should  be  acquainted.  Insurance  is  an  equitable  contract,  by 
which,  in  consideration  of  certain  periodical  payments  of  premium  received^ 
one  party  becomes  bound,  ia  a  certain  emei^ncy,  to  indemnify  the  other 
for  the  loss  sustained.  It  is  not  of  the  nature  of  a  wager.  If  a  party  insures 
property  as  worth  LJOOO,  and  sustains  actual  loss  to  the  extent  of  L>.500, 
it  is  only  this  last  sum  he  recovers.  It  is  a  contract  which  produces  in^ 
demnity,  and  that  only :  it  is  of  the  strictest  equity;  and  whether  it  relates 
to  sea  insurance,  or  house  property,  or  insurance  on  life,  the  most  rigid  good 
(aith  is  reqnired.  Fraud,  concealment,  misrepresentation,  every  thing  un« 
fiiir  or  not  consistent  with  right  dealing,  will  vitiate  the  contract  lliis 
works  so  deeply  into  the  essence  of  the  contract,-— as  it  is  well  understood 
in  England,  and  also  now  in  Scotland, — ^that  it  signifies  not  how  the  deviatiou 
from  that  good  iaith  has  taken  place ;  yet  if  there  has  been  concealment, 
misrepresentation,  or  unfair  dealing,  the  insurance  fidUs,  however  the  event 
may  have  happened. 

I  woukl  farther  observe,  that  it  is  a  contract  productive  of  vast  benefit  and 
advantage  to  the  public, — to  those  who  have  much  property  embarked  in  ship- 
ping, or  in  basardons  enterprises  generally.  It  is  of  great  importance  that 
such  institutions  as  insurance  companies  should  exist,  so  that  instead  of 
mtn,  thoae  fiuHy  transacting  with  such  companies  shall  be  indenuified.  Ia 
this  country,  when  a  loss  occurs  within  the  fair  limits  of  the  contract,  it  is  of 
importance  that  the  party  losing  should  recover  without  difficulty.  On  the 
other  hand,  when  a  case  occurs  in  which  strong  fects  come  out,  involving 
unfair  dealing,  strict  scrutiny  is  required,  else  the  whole  system  of  insurance 
would  be  uprooted ;  and  those  relying  on  the  good  &tth  of  parties  with  whom 
they  contract  would  find  it  impossible  to  contmue  the  business.  If  indiri* 
duals  conspired  to  insure  property  not  existing, — if  they  entered  into  the  con* 
tract,  intending  from  the  beginning  to  destroy  what  forms  the  subject  of  it,— • 
insurance  could  not  exist,  and  the  hw  applicable  to  this  centiact  would  be- 
come inoperative.  ^ 
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€6  July  1636.  Now,  directing  your  attention  to  the  isaiies,  yoo  vrill  eee  that  they  are  pe- 
culiar. There  are  two  special  issues  proceeding  on  a  certain  narraUve.  Tbe 
substance  of  them  is-— *in  the  first  issue.  Whether  the  defender  destroyed,  or 
caused  to  be  destroyed,  this  machinery  fraudulently  ?  And  the  second  issue 
goes  back  to  the  root  of  the  insurance ;  for  it  is.  Whether  the  defender  ef« 
fected  the  insurance  upon  a  fraudulent  over- valuation  with  intent  to  destroy  ? 
There  is  no  general  issue  put  upon  which  yon  can  give  a  deliverance,  or  de- 
termine the  right  of  the  defender  to  recover.  The  Dean  said,  that  general 
question  is  involved,  but  that  such  an  issue  could  not  be  taken  in  this  ac- 
tion. -  If  the  question  had  stood  clear  of  certain  previous  proceedings,  which 
formed  the  subject  of  a  submission,  and  about  which  yon  have  heard  a  greal 
deal,  the  form  of  the  action  would  have  been  different.  Mr  Hooter  wookl 
have  stood  as  pursuer,  and  would,  in  shewing  that  the  sum  was  resting  owing 
by  the  company,  have  had  to  prove  the  loss  sustained  by  .fire.  If  the  com- 
pany had,  in  such  an  action,  stated  in  defence  what  they  have  now  stated  in 
support  of  their  grounds  of  reduction,  it  would  have  been  incumbent  oo  them 
to  prove  that  defence.  The  narrative  prefixed  explains  the  shape  the  issues 
have  now  taken.  An  insurance  took  place,— the  machinery  was  destroyedi 
— the  parties  submitted  the  loss  to  arbitration, — a  decree  was  prononnced  on 
what  the  arbitrators  considered  sufiicient  evidence  that  the  loss  was  L.1450y 
I6s.  Afterwards  certain  facts,  hitherto  undiscovered,  came  to  the  knowledge 
of  the  company.  It  was  impossible,  then,  for  the  company  coming  to  a 
knowledge  of  the  new  facts,  to  get  at  these  without  a  reduction  of  the  de- 
creet* arbitral. 

Tbe  pursuers  resist  a  settlement  under  the  decreet>aihitral,  and  say  that 
it  ought  to  be  reduced  on  two  grounds ;  by  offering  to  prove,  1.  that  the 
fire  was  not  accidental,  but  a  wilful  act ;  2.  that  there  was  no  insnraooe, 
because,  in  tha  essence  of  it,  there  was  a  fundamental  flaw  in  tlje  contract, 
in  as  much  as  Hunter's  object  in  insuring  had  been  to  protect  himself,  not 
against  accidental  fire,  but  against  a  five  he  himself  was  to  raise. 

You  will  give  an  answer  on  each  issue.  You  may  suppose  the  Co«irt 
held  the  averments  relevant,  if  proved,  to  warrant  the  reduction  of  the  de- 
creet* arbitral.  But  with  the  consequences  of  the  answers  to  be  given  upon 
these  issues  you  have  nothing  to  do.  The  questions  are  entirely  questions 
of  fact*     (His  Lordship  then  adverted  to  the  special  terms  of  the  issues.) 

These  being  special  issues,  and  you  being  warned  of  the  nature  of  tfaeai». 
I  would  next  observe,  that  each  of  them  is  to  be  judged  of  by  yon,  upon  a 
consideration  of  the  whole  facts  reasonably  combined.  For  instanee,  the 
question,  whether  there  was  a  fraudulent  over«  valuation,  is  part  of  the  case: 
it  is  not  the  whole  case.  The  pursuers  must  satisfy  you  that  the  defender 
destroyed  the  machinery  by  fire  wilfully ;  or  that  he  made  a  fraadnlent 
over- valuation,  with  intent  so  to  destroy  it. 

:  This  is  a  case  above  all  others  which  may  be  proved  by  circumstantial,  as 
well  as  by  direct  evidence.  Your  attention  is  not  to  be  confined  to  isolated 
fiicts,  but  you  must  take  in  the  whole,  in  order  to  determine  whether,  on 
a  combined  view  of  the  facts,  you  hold  that  the  machinery  was  destroyed  by 
fire,  to  which  this  defender  was  privy.  Then,  as  to  the  over-valuation,  yon 
must  judge  for  yourselves  upon  the  evidence  adduced.     The  defender  has 
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put  ID,  as  evideoce  in  his  bebalf,  a  decreet-arbitral,  finding  the  valae  of  the  S6  July  1836. 
machineiy  destroyed  by  the  fire  in  qaestion  to  have  been  L,1450,  I6s.,  and     V«i^y^»^ 
it  was  competent  for  him  to  do  so.     Bat,  then,  I  must  tel!  yon,  that  that  Hercules 
deed  being  the  very  thing  under  redaction,  it  cannot  of  itself  prove  the  fact.  QoiQp3„y  ^ 
The  pursuers  must  be  entitled,  as  against  any  finding  in  the  decreet-arbitral,  Hunter. 
|o  prove  over-valuation.  " — 7" 

We  need  not  go  farther  into  the  grounds  of  the  decreet-arbitral.  In  the  Qharget 
earlier  proceedings  in  the  present  action,  it  seems  an  ill-advised  attack  had 
been  made  upon  the  motives  of  one  of  the  arbitrators.  It  certainly  was  not 
to  the  credit  of  this  company,  that  it  should  have  been  so  intent  in  over- 
turning the  decreet-arbitral,  as  to  resort  to  so  culumnious  a  statement.  But 
that  has  been  withdrawn ;  and  laying  that  aside,  the  arbitrators  might  be 
deceived,— they  might  mistake  the  law,— or  facts  might  transpire  which  give 
an  entirely  different  complexion  to  the  case.  If  facts  have  come  out  tend^ 
ing  to  shew  that  the  fire  was  wilful,  or  that  the  insurance  was  made  with 
intent  to  destroy,  that  will  bear  back  upon  the  question  of  over- valuation, 
because  it  goes  upon  a  combined  view  of  the  whole  circumstances.  One 
other  remark :  We  have  nothing  to  do  with  the  public  prosecutor  refusing 
to  go  on  with  the  criminal  investigation  about  the  cause  of  this  fire.  We' 
cannot  know  the  reasons,  or  the  difficulties,  or  the  considerations  which  may 
have  influenced  his  Majesty's  Advocate  in  abandoning  the  case. 

In  drawing  your  attention  to  the  questions  now  put,  allow  me  to  observe, 
that  there  is  a  strong  presumption  in  favour  of  the  defender.  The  case 
must  be  proved,  and  that  beyond  a  reasonable  doubt :  it  is  a  severe  charge, 
and  must  be  made  good  by  evidence,  leaving  no  reasonable  doubt.  The 
principle  of  such  cases  is  well  understood  in  the  law  of  Scotland :  there 
may  not  have  been  a  question  upon  insurance  of  mills  of  this  sort ;  but  the* 
principle  is  the  same ;  only  that  such  property  is  more  than  usually  ex- 
posed to  the  hazard  of  fire :  so  add  that  to  the  presumption  in  favour  of  the 
defender. 

In  the  present  case,  I  do  not  think  you  need  be  surprised  that,  from  the 
first,  suspicions  existed  in  the  minds  of  the  company,  when  we  look  to  the 
broad  fticts.  The  whole  sum  paid  by  Hunter,  as  at  19th  February  1831,' 
for  the  machinery,  without  deductions,  was  L.190.  (See  offer  by  Hunter 
to  Macdougall,  No.  153.  process.)  This  same  machinery,  with  some  addi- 
tions, was  ultimately  insured,  in  the  office  of  the  pursuers,  for  L.  1450,  16s. 
Then,  in  October  1831,  it  is  consumed  by  fire,  on  the  evening  of  the  very 
day  upon  which  the  agent  gave  notice  to  the  party  insured  of  the  comple- 
tion of  the  insurance.     This  was  sufficient  to  warrant  inquiry. 

The  case  of  the  pursuers  rests  partly  on  documentary,  and  partly  on  pa- 
role evidence.  It  will  be  impossible  for  me  to  go  through  now  all  the  do- 
cuments ;  but  I  may  draw  your  attention  to  many  parts  of  them.  Then,  up- 
on the  parole  evidence,  the  first  foct  for  the  pursuers  is  in  the  evidence  of 
Robert  Davidson.  It  is  for  yon  to  make  up  your  minds  how  far  you  be- 
lieve him  ;  but  I  must  read  his  evidence.  (Evidence  read.  The  portion  of 
Davidson's  evidence  chiefly  remarked  on,  was  his  account  of  a  conversation* 
he  had  with  Hunter,  as  to  buying  machinery.  In  substance,  Hunter  said, 
*  If  the  mill  were  filled  with  machinery,  bought  cheap,  it  might  pay  weH.     I 
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W  July  1836.  *  said,  How  pay  well  ?  He  saidi  If  it  vrere  bomed,  diere  might  be  a  pi^ 

*  I  saidy  I  weald  ha^e  nothing  to  do  with  it.    I  think  it  wa<  beforo  I  md  I 

*  bad  no  funds,  be  talked  of  purchasing  and  insoring  machinery*     He  M 

*  reason  to  suppose  I  bad  experience  in  mills/   On  cross-examination,  witoeai 
said, '  I  did  not  know  whether  Hunter  made  the  obserration  in  jest  or  €S^ 

*  nest.    I  never  said  it  would  be  a  good  thing  to  bum  the  mill.    I  did  notnj 

*  I  would  work  a  horn  in  his  side*    Any  thing  I  said  was  in  the  heat  of  psa- 

*  sion.')  It  has  been  said  that  this  witness  was  in  a  state  <^  agitation  wbca 
giving  his  testimony.  It  is  for  you  to  judge  of  that,  and  from  what  cams; 
bat  I  have  seen  nothing  to  authorise  me  to  tell  yon  that  his  evidence  is  not 
deserving  of  the  utmost  consideration*  The  next  fact  is  in  the  evidence  d 
Peter  Pollock,  for  the  circumstance  he  details  is  awkward.  (Evidsoo 
read.)  Pollock  mentioned  to  Hunter,  that  he  thought  the  company  wm 
only  boand  to  pay  the  actual  loss.  Yoa  have  the  fact  that  Honter  had  tlw 
very  strange  notion  of  the  nature  of  insurance,  that  the  company  would  be 
bound  to  pay  more  than  the  actual  value  of  the  artidee  oonsvmed.  Thii 
could  never  exist,  insorance  not  being  a  wager,  but  a  contract  to  secnrs  ia- 
demnity.  But  this  idea  in  Hunter's  mind  is  eertainly  important,  taken  ia 
connection  with  the  other  facts. 

The  purchase  of  the  machinery  was  effected  for  L.  110,  as  it  stood  in  tks 
mill,  and  to  continue  there ;  the  L.190  paid  by  Hunter,  including  paymeat 
of  L.80,  the  rent  of  the  mill  up  to  Whitsunday  1832,  as  in  lease*  by  Maodpa* 
gall  to  Robert  Fyfe,  Hunter  having  got  right  to  the  mill  and  machinery*  Tba 
next  thing  ascertained  is,  that  without  any  evidence  of  the  smallest  additiaa 
to  the  machinery, — Hunter,  in  fact,  admitting,  in  his  declaration  befoie  ths 
Sheriff,  that  it  was  before  any  repairs  were  put  upon  the  mill^— -there  is  aa 
agreement  betwixt  Hunter  and  Montgomery,  on  21st  February  1831,  ena- 
merating  all  the  articles  in  the  inventory  or  valuation.  No.  151.  of  proceni 
upon  which  Hunter  had  purchased  from  Macdougall.  The  tiansaction  be- 
twixt Hunter  and  Montgomery  was  for  L.565.  In  the  printed  docmoeDts 
prodoced  and  founded  on,  entitled.  Letters,  &c.  *  connected  with  the  alleged 

*  purchase  of  the  machinery  in  Wyndford  mill,  by  William  Montgomery 

*  from  John  Hunter,'  there  is  a  letter  (No.  108.  of  process)  from  Moat- 
gomery  to  Hunter,  dated  21st  February  1831,  bearing,  *  1  hereby  nial» 
'  offer  to  you  of  L.565  sterling,  for  the  whole  of  the  small  madpnery,  per 
'  inventory  handed  to  me,  and  at  present  standing  in  Wyndford  mill,  to  be 

*  paid  by  instalments  of  10  per  cent,  each,  and  every  term  of  Martinmas  aad 

*  Whitsunday,  in  the  name  of  rent,  to  be  held  of  you  in  name  of  lease,  nnd 

*  1  pay  you  the  last  instalment,  or  when  yon  are  paid  the  machinery  oalf 

*  becomes  mine ;  and  I  leave  to  your  option,  whether  you  charge  me  baak 
'  interest  on  deposits  or  on  discounts,  that  is,  2^  or  4  per  cent,  on  the  afi* 
<  redeemed  capital,'  &c  In  reality,  what  took  place  betwixt  these  parties 
is  not  consistent  with  any  real  transaction  having  taken  place*  Then  come* 
Hunter's  letter  to  Salmond,  (No.  99.)  dated  20th  April  1831,  to  effect  an 
insurance,  to  the  amount  of  L.600,  on  machinery  in  lease  to  W*  Montgomery 
-*the  machinery  being  represented  as  the  property  of  Hunter,  but  let  on  a 
lease  to  Montgomery,  and  as  *  in  good  working  order,'  (with  the  excepti^Ki 
of  1200  mule  spindles,)  <  with  all  articles  necessary  in  working  them.'  Tbe* 
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atatementi  that  the  property  was  let  on  lease  to  Montgotnery,  was  calcolated  86  July  IddO: 
io  lead  the  company  to  go  more  readily  into  the  transaction ;  and  they  did    ^^"^V^^ 
go  into  a  policy  for  L.600,  on  what  was  porchased  for  L.110»  and  nothing  ||^^<^ules 
added  to  it.   It  is  said  by  Hunter  that  this  lease  was  not  acted  on)  bnt  that)  CompaDj  v. 
after  certain  additions  were  made,  a  new  agreement  was  entered  into.  Hunter. 

Then  comes  the  second  lease  by  Hnnter  to  Montgomery)  of  date  27th  ^  T^ 
September  1831,  and  I  am  obliged  to  say,  that  the  facts  ccmaected  with  it  charge. 
are  of  a  Tory  singular  nature.    This  second  agreement  is  contained  in  a  let* 
Ser  from  Montgomery  to  Hnnter,  of  that  date,  (No.  34.  of  process,)  and  yom 
will  find  it  is  in  these  terms :  '  Dear  SiBr— 1  am  fally  satisfied  that  yoa 

*  have  done  me  great  jastice  in  putting  in  and  repairing  the  machinery  folly 

*  to  my  mind.     Nowy  I  make  ofier  to  you  thirteen  shillings  per  spindle^  at 

*  equal  instalments  of  5  per  cent.9  each  term  of  Whitsunday  and  Martinmas^ 
<  to  be  all  paid  within  the  space  of  ten  years ;  the  said  instalments  to  be  paid 

*  hi  name  of  rettt,  and  the  machinery  only  becomes  mine  when  I  pay  the 
'  last  instalment ;  and  if  yon,  at  any  time,  require  security,  I  will  profide 

*  you  satisfactory  security  that  the  machinery  will  be  kept  in  good  order,  at 
'  my  expense,  from  this  date,  under  a  penalty  of  L.lOO  sterling.   If  yon  ac* 

*  eept  of  the  above,  signify  the  same  by  letter,  and  oblige,  yours  sincerely,'' 
(Signed)  *  Wii^liam  Momtgoiibbt*'  Hunter  gives  a  different  account  of 
th6  correspondence  with  Montgomery  in  the  declaration,  (p.  2.  D  to  6) ; 
but  that  is  inconsistent  with  the  defences,  which  stand  part  of  the  process* 
Ikurther,  there  are  two  letters,  which,  though  said  to  have  beei|  made  at 
the  counting-house  at  Johnstone,  have  wafers,  as  if  they  had  been  senti 
These  letters  are  No.  41.  and  124.  of  process,  and  run  thas :  *  Djbab  Sib,— *- 

I  have  received  your  offer  of  the  27th  instant,  per  William  Macpherson, 
which  I  have  examined,  and  I  agree  to  It,  with  this  provbion,  that  you  pay 
the  one-half  of  the  expense  of  extending  it  upon  stamped  paper  when  re^ 
quired  by  me,  that  you  find  me  security  to  keep  the  machinery  in  repair, 
besides  paying  me  bank  interest,  as  charged  on  discounts.  Yours  respect- 
fully,' (Signed)  <  John  Huntbe*  Johnstone^  27ih  SepUmber  18SL 
Meet  me  in  Glasgow  on  first  Wednesday.' 

*  Dbab  Sir, — I  have  received  your  offer  of  the  27th  instant,  per  WilHam 
Macpherson,  which  I  have  examined,  and  agrees  to  it,  with  this  provision, 
that  yon  find  me  security  to  keep  the  machinery  in  repair,  and  that  yom 
pay  Uie  one-half  of  the  expense  of  extending  on  stamped  paper  when  re* 
quired  by  me,  besides  bank  interest.  Yours  respectfully,'  (Signed)  ^JoHw 
Hoktbb.    JohnHone  21th  September  1831. 

*  Meet  me  in  Glasgow,  first  Wednesday,  to-morrow.  You  will  understand 
by  bank  ioteresti  to  be  interest  cbai^d  on  discount.'  (Signed)  *  J. 
Hvntbb.' 

The  pursuers  have  not  proved  that  Macpherson  did  not  carry  any  letten 
If  the  defender  meant  to  prove  the  statement  in  his  letter,  he  should  have 
called  Macpherson.  The  point  in  this  is,  that  it  indicates  disguise.  You 
are  inevitably  forced  to  see  that  the  letters  were  got  up  to  shew  a  real  trans* 
action.  In  all  cases,  especially  in  a  circnmstantiid  proof  of  fraud,  prepared  . 
disguise,  having  a  purpose  we  cannot  see,  enters  deeply  into  the  charge. 
Why  make  the  disguise  ?  Why  put  the  matter  in  this  awkward  shape?  If  a 
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86  July  1836.  real  transaction  for  L,1450,  why  so  pnt  it  ?  It  certainly  ieada  to  the  idea, 
that  it  was  to  be  shewn  as  an  inducement  to  the  company.  Again,  tws 
receipts,  in  these  terms,  were  fonnd  in  Hunter's  custody,  Nob.  101.  and  102. 
of  process. 

'  1^6  :  3  :  S.  JohnsUme,  22d  November  1831. 

*  Received  from  William  Montgomery,  late  cotton-spinner  at  Wyndiwd, 

*  the  sum  of  six  pounds  three  shillings  and  threepence  sterling,  being  rest 

*  of  Wyndford  mill,  subset  to  him,  as  possessed  by  me  of  the  landlord,  Mr 

*  Duncan  Macdongall,  at  the  rent  of  eighty  poundsi  besides  paying  the  in* 
'  surance  on  twelve  hundred  pounds  per  annum.' 

(Signed)    «  John  Huntib.' 

*  Rent  from  27th  September  till  the  22d  ) 
<  October,  being  25  days,  is  L.6  :  3  :  3.'  J 

«  L.2  :  9  :  8.  JohnsUme,  22d  November  18S1. 

*  Received  from  Mr  William  Montgomery,  cotton*spinner,  lately  at 
^  Wyndford,  interest  at  two  and  a-half  per  cent.,  on  L.1450,  168.  sterlio^ 

*  being  price  fixed  upon  2232  spindles,  with  the  whole  preparations,  and 

*  valued  at  ISs.  per  spindle,  upon  27th  September  last,  being  two  povndi 
^  nine  shillings  and  eightpence  sterling,  up  till  22d  October  1831/ 

(Signed)    *  John  Huntbb.' 

The  finding  of  the  receipts  in  the  defender's  hands  is  a  fiact  tbat  cannot  be 
80  easily  explained,  nor  the  charges  of  interest  upon  the  supposed  day  of  tfaa 
transaction.  It  is  distinctly  proved  that  that  particular  receipt  was  found  is 
the  possession  of  Hunter,  after  his  apprehension,  though  it  ought  to  hsft 
been  found  in  Montgomery's.  The  other  receipt  was  also  found  in  Hon* 
ler's,  though  it  should  have  been  in  Montgomery's  possession. 

Then,  as  to  the  evidence  of  over-valuation.  There  is  to  be  considered, 
Ist,  The  fact  of  overvaluation ;  and,  2d,  The  intent.  *  1.  The  valuation  bf 
Miller  makes  it  L.152,  deducting  L.19:  on  that  the  insurance  took  place 
for  L.600.  The  question  is,  What  additions  were  made  before  the  io- 
eurance  sought  to  be  recovered  was  completed  ?  This  is  pretty  well  aacei^ 
tained.  Hunter  says  great  additions ;  and  he  produced  an  account  made  np 
by  himself,  in  which  he  professes  to  state  all  the  additions  by  which  hA 
makes  up  the  amount  to  upwards  of  L.1000,  not  to  L.1450 ;  but  that  is  oo^ 
of  importance,  as,  if  he  could  have  made  it  up  to  L.1000,  much  of  the  de- 
fender's evidence  might  tell,  perhaps  successfully.  (Here  his  Lordship  read 
Hunter's  account  of  the  valuation  at  L.1000,  No.  155.  of  process.)  There 
is  no  evidence  of  many  of  the  payments  to  Montgomery.  (His  Lordslup 
then  commented  on  the  different  items.)  Now,  if  you  strike  oat  these 
charges  and  payments  for  time,  trouble,  &c.  I  cannot  make  out  the  true 
amount  to  be  any  thing  like  the  sum  stated.  There  is  no  reasonable  proof 
to  shew,  that,  upon  the  most  lax  reckoning,  it  could  come  to  much  m<K* 
than  L.400.     I  do  not  make  it  out  so  much. 

On  that  property  an  insurance  was  effected  for  L.1450,  168.  If  yea  p 
again  to  the  accounts  and  books,  there  is  nothing  entered  there  which  i> 
not  in  the  account  I  have  mentioned ; — ^no  account  shewbg  a  chaiige  ^^ 
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balance  of  repairs.     Thas  yoa  have  the  case  bare  of  any  evidence  shewing  26  July  1836* 
a  Talue  above  L.400,  upon  which  L.1450,  IGs.  were  insured.    In  addition     Vi0»y^»/ 
to  this  proof  by  the  pursuers,  there  is  the  evidence  of  Miller,  Macdougall,  Hercules 
Madaren,  Green,  Morrison,  Macansland  and  Johnston.    (Evidence  read.)  q^^JuTo. 
This  is  all  the  direct  evidence  of  the  pursuer  upon  the  valuation.    If  you  Hunter. 
believe  these  witnesses,  it  was  of  very  moderate  value.     At  the  same  time^      j^ 
Miller,  Maclaren  and  others  say  the  machinery  was  put  into  good  working  Qt^aL 
jcondition.     You  have  next  to  attend  to  the  anxiety  about  completing  the  in* 
Buranoe,  the  receipt  of  Salmond's  letter  on  the  22d  October,  and  the  .fire  the 
aame  night.    I  refer  you  to  the  following  letters,  Nos.  195.  and  196.  of  pro* 
cess: 

Excerpt  Letteb,  Hunter  to  Salmond. 

«  October  19.  1831.    ^ 

*  I  went  to  see  Wyndford  mill  last  night ;  it  was  all  lighted  and  working 

<  very  nicely.    I  could  not  help  accusing  myself  for  not  having  it  covered* 

'  I  hereby  hand  yon  L.7,  6s.,  about  the  amount  of  premium  and  duty,  and 

*  that  you  forward  to  me,  to-morrow  at  farthest,  the  receipt,  policy,  &g»' 

Hunter  to  Salmond. 

^  Backed  by  Mr  Salmond^  \  *  Johnstone,  Saturday  Morning^ 

<  'Z2d  October  1831.      J  <  8  o'clock,  a.  m. 

^  Sir, — I  have  sent  the  bearer  to  see  if  you  have  got  the  policy  from 
'  Edinburgh.    If  you  have,  and  the  money  any  thing  more  than  I  bav^ 

*  calculated,  pay  it  for  me,  and  I  will  pay  you  ou  Tuesday  first. 

^  If  not  come,  please  to  give  me  your  receipt,  and  acknowledge  my  pro* 

*  perty  covered  in  the  same  way  as  any  other  agent*    My  mind  is  quite  nn? 

*  (easy,  and  my  family  does  not  see  how  my  property  is  insured,  when  I  hold 

*  no  document.    Yours,'  &c.  &c.  (Signed)        ^  John  Hunter.'   ^ 

Salmon  to  Hunter. 

'  Union  Bank,  22d  October  183L 
^  Dear  Sir,-*I  am  exceedingly  sorry  that  the  office  have  not  yet  replied 
'  to  your  letter,  which  was  sent  with  your  policy.     I  shall  write  again  to* 

*  night ;  meantime,  hold  yourself  quite  easy,  and  shall  give  you  your  policy 

*  when  in  town  on  Wednesday.    I  have  received  from  you  L.7,  69.  > 

(Signed)        *  Robt.  Salmond.' 

iV.  jB.— The  above  letter  is  backed  in  the  handwriting  of  Hunter, 

*  Letter  from  Mr  R.  Salmond,  acknowledging  payment  of  L.7,  fis.  handed 

*  him  on  18th  October  lQSl.—Giaso.,  22d  Oetr.  1831.'  And  appended 
to  a  copy  of  the  same  letter,  as  contained  in  a  copy  correspondence  pro« 
dnced  by  Hunter  in  the  submission,  and  forming  No,  29.  of  process,  all 
of  which  is  also  holograph  of  Hunter,  there  is  a  note  in  the  following 
terms :  *  The  L.7,  6s.,  premium  and  doty  on  L.850,  16s.  for  one  year, 

*  referred  to  above,  was  paid  on  Tuesday,  the  18th  October  1831. 

(Signed)        '  John  Huntbb.'  • 
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Sf6  July  IdSO.      The  ikcts  as  to  the  fire  are  contained  in  the  evidence  of  Dobertyt  Mn  Mor* 
ray  and  the  fireman.     (Reads  cTidence.)     The  two  women  and  fireman  tfaos 
go  to  this,  that  all  fire  was  prevented  as  far  as  possible ;  that  there 
feet  darkness  for  some  time  after  the  mill  was  shot :  then  the  fireman 
to  leaving  the  famace  as  nsnal,  the  damper  being  down.     So  far  aa  tbelr 
evidence  can  go,  they  swear  to  all  being  right.   From  Mrs  Murray  it  irooJd 
seem  that  Montgomery  was  very  active,  and  that  nothing  was  omitted  to  be 
done  by  him  that  conld  be  attempted.   This  is  the  pnrsaer*s  evidence  abovt 
the  fire.    Take  that  of  the  defender  along  with  it,  particahrly  John  Millei^i^ 
W.  Gnnn's,  Ann  Reid,  and  the  other  witnesses,  including  the  girl  of  eigb* 
teen  years  now,  having  been  thirteen  at  the  time  of  the  fire.     (Read  dmr 
evidence.)    This  is  all  the  evidence  abont  the  fire.    Undoubtedly  it  docs 
not  correspond  with  the  accoant  of  the  fire  first  given.    The  letters  written 
on  the  occasion  shew  that  Montgomery  first  said  in  his  letter  to  Hunter  he 
did  not  know  how  it  had  been  earned.    *  I  can  give  no  particular  reaaon 
*  how  it  took  place.'     Now,  it  wonld  seem  as  if  it  ninst  have  been  from  the 
furnace,  and  the  sparks  flying  np  to  the  roof  of  the  mill,  and  that  this 
observed  at  the  time.    If  this  was  the  way,  it  is  singolar  that  ^ 
did  not  mention  it  in  writing  to  Hunter,  (which,  by  the  way,  he  did  not  do 
till  the  2dd,  the  day  after.)  If  you  think  the  fire  is  proved  to  have  been  the  re- 
salt  of  accident,  and  to  have  been  caused  by  sparks  firom  the  furnace,  then  yon 
will  be  relieved  of  farther  difficulty  on  that  point.    But  if,  from  the  letters^ 
you  judge  of  it  as  a  fire  of  which  no  account  could  be  given,  then  yon  will 
have  to  take  that  along  with  the  account  now  given,  of  what  must  have  been 
known  at  the  time ;  and  it  will  be  for  yon  to  consider,  whether  there  is  suf- 
ficient to  create  an  irresistible  inference,  that  the  fire  was  the  premeditated 
act  of  the  defender,  or  of  another.     So  much  for  the  first  issue. 

Then,  as  to  the  second  issue.  You  have  the  defender's  account  of  tbe 
pupchasoi  the  repurs,  the  lease,  the  operations  on  the  machinery,  the  insu- 
rance, and  the  fire.  But  then  comes  die  strength  and  basis  of  his  case :  that 
it  was  a  fair  insurance  on  property  fairly  valued,  and  that  he  is  entitled  to 
recover  tbe  value,  it  having  been  destroyed  by  accident.  Apply  what  was 
etated  by  the  defender  s  counsel,  and  connect  that  with  the  evidence  on  vAlue 
given  by  bis  witnesses.  He  says  the  value  put  upon  it  was  fetr  to  the  nf- 
moat  amount.  He  says  yon  ought  to  take  the  value  not  at  what  the  arddea 
cost.  He  says,  admitted  it  was  old  machinery,  still,  firom  the  repairs  made 
upon  it,  I  have  made  it  of  more  proportional  value  than  what  would  corre- 
spond with  the  sum  I  have  expended  upon  it.  From  tbe  proper  workii^ 
condition  into  which  I  have  put  it,  from  a  certain  expenditure  of  capital'and 
labour,  I  have  made  it  worth  to  me,  and  worth  to  any  one  who  looked  at  it 
as  it  stood  on  the  day  of  the  insurance,  a  sum  equal  to  the  amount  inanred. 
He  undertakes  to  prove  that  the  articles  were  thus  of  that  intrinsic  value. 
Much  of  the  evidence  on  this  point  of  the  case  relates  to  the  theory  of  vaine 
generally.  It  is  in  the  evidence  of  Snodgrass,  Grraham,  Shaw,  Grant, 
Wright,  Murray,  Johnston,  Davidson  and  Fife.  (His  Lordship  read  their 
evidence.  The  substance  of  this  part  of  tbe  evidence  was,  (SnedgrasB.) 
<  'the  machinery  was  worth  18s.  ^per  spindle.  I  would  consider  it  as  good 
'  as  new  machinery :  though  got  cheap,  it  would  be  worth  as  much  to  me 
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*  as  new  machinery :  might  get  new  machinery  to  do  work  more  cheaply,  26  July  1835. 

*  bat  this  equally  good  work.' — Bench*    <  Is  the  old  machinery  of  Mr     ^^^y^i/ 

<  Hooaton  aa  good  or  yalnable  aa  new  ?' — A.    *  Yee^  it  is  arralnable  at  the  Hercules 

*  time,  and  while  it  works,  as  valuable  as  new ;  bat  cannot  say  it  is  actnally  {^"^^p^^y^^ 

*  worth  as  mach,  or  would  bring  as  much  if  sold.   New  machinery  would  do  Hunter. 

*  work  cheaper/    (Wright)    *  Have  forty  years'  old  machinery,  worth  12a.      — ^ 

<  per  spindle :  am  taking  oat  some  of  it  and  replacing  it  with  new :  will*  qJ^I^^ 

*  ing  to  take  2b.  6d.  per  spindle  for  oW^^Beneh.    *  For  what  purpose  do 

*  you  value  it  at  12a,  ?' — A.     *  It  is  worth  that  to  us,  while  going :  it  is  our 

*  interest  to  keep  it  ap  by  means  of  new  machinery,  or  we  could  not  com- 

*  pete  with  others.'—- .fencA,    *  Suppose  you  were  winding  up  a£fairs  of  com- 
'  pany,  other  partners  retiriDg,  you  continuing  the  business,  Would  you  think 

*  that  a  ftur  value  in  taking  the  stock,  and  take  it  at  that  price  ?* — A.    *  Yea, 

*  I  would  not  think  I  was  either  taking  or  taken  advantage  of,  in  giving  or 

*  getting  it  at  that  value.'— j&€9ieA.     *  That  is  a  distinct  answer.') 

This  iM  the  whole  evidence  on  this  part  of  the  case.     Upon  this  I  would 
make  a  few  observations.     The  evidence  given  as  to  the  value  of  the  ma- 
chinery, as  it  stood,  is  undoubtedly  strong  evidence  of  an  opinion  founded 
upon  a  particular  theory,  and  shews  that  that  opinion  is  strongly  entertained 
by  persons  of  respectabQity.    If  you  were  to  receive  it  literally,  you  would 
find  there  was  no  over- valuation.    But  if  I  were  trying  this  as  a  common 
caae  of  insurance,  I  should  have  difficulty  in  saying  that  it  afforded  the  pro- 
per eatimate  of  value.    It  goes  much  on  the  idea,  that  there  is  one  way  of 
valuing  machinery  for  purposes  of  insurance ;  for  one  cannot  rightly  see  how 
old  machinery  should  be  called  equal  to  new.    Tear  and  wear  must  depre- 
.date  it,  make  it  leas  effective,  diminish  its  speed,  and  the  same  quantity  of 
work  must  be  done  at  a  greater  expense  of  time  and  labour  than  with  new. 
Besides  the  greater  intrinsic  value  of  new  machinery,  it  can  go  on  without 
repairs.    This  cannot,  in  a  question  of  insurance,  be  called  the  true  value,  or 
test  its  value  by  what  it  would  bring  in  the  market ;  no  doubt  a  witness, 
upon  my  interrogatory,  sud,  that  according  to  his  notion  of  value,  if  a  copart- 
nery, to  which  he  belonged,  was  winding  up  business,  he,  as  a  partner  con- 
tinuing the  business,  would  not  think  it  hard  to  be  obliged  to  take  the  machi- 
nery as  stock  at  that  value.    But  I  leave  that  evidence  to  you.   I  say  again, 
there  could  be  no  more  dangerous  rule,  than  to  put  a  value  on  propertjp  for 
insurable  purposes,  which  the  true  worth  of  that  property  does  not  warrant. 
The  party  insured  must  prove  his  loss  at  least :  he  must  shew  what  he  truly 
lost,  and  claim  and  obtain  indemnity  only. 

It  is  my  duty  to  state  another  view  of  considerable  importance.  Suppose 
that  such  an  idea  of  the  mode  of  valuing  machinery  were  general ;  then, 
the  question  arises,  What  shall  be  the  effect  of  such  a  principle  of  valuation 
in  proving  this  case  ?  This  is  not  a  case  of  over-valuation  merely.  What 
effect  then  has  this  supposed  general  notion  about  value  upon,  (1.)  The 
question  of  wilful  fire-raising ;  and,  (2.)  What  effect  has  it  on  the  second 
issue,  as  to  over- valuation,  with  intent,  &c.  ?  If  this  error  existed  in  other 
mindS)  it  might  naturally  enough  exist  in  Hunter's  or  in  Montgomery's 
mind.  Against  this,  however,  you  have  the  document  recovered  from  tbe 
defender,  to  shew  how  he  made  up  die  value  to  bring  it  up  to  L.1022,  4a. 
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Verdict. 


26  July  1836.  11  ^d.,  I  mean  the  '  aceonnt  of  Mr  Hunter's  expenditure  upon  machinerf 
<  burned  at  Wyndford  Mill*  1831/  (No.  155.  of  process.)  Hedoes  not  there 
adopt  the  principle  of  these  witnesses*  but  makes  up  the  Ta1ne»  by  pauiog 
in  charges  for  trouble,  travelling  expenses,  and  the  like ;  although  it  is  very 
true  (his  Lordship's  attention  was  here  directed  to  the  document  by  the  do' 
fender  8  counsel i)  there  is  a  note  at  the  end  of  the  document,  shewing  it 
is  the  working  value  of  the  machinery  which  Hunter  says  he  claims,  and 
that  the  statement  only  shews  the  cost  price*  The  note  is,  *  Noie. — Al* 
>  though  the  above  statement  shews  the  cost  price  of  the  machioeiy  to  Mr 
^  Hunter,  it  does  not  shew  what  was  the  actual  value  of  it  in  a  woridng 
*  state.  It  is  the  working  value  which  Mr  Hunter  claims/  But  in  so  fitf 
as  that  account  is  made  up  of  charges  for  time  and  trouble,  it  ia  difficult  to 
think  he  could  claim  for  these  things  against  an  insurance  company. 

As  to  the  fire,  you  must  look  to  the  whole  circumstances,  and  see  if  the 
proof  enables  you  to  discover  fraud  from  the  commencement — if  there  wae 
fraudulent  preparation,  and  if  the  fire  be  unaccounted  for,  Montgomery  be- 
ing  last  on  the  premises.  If  you  look  simply  to  the  circumstances  at  the 
'fire,  then  there  is  not  sufficient  evidence  to  bring  it  home  to  any  individual; 
but  no  case  of  fire-raising  can  be  so  dealt  with.  Upon  that,  and  upon  all 
4he  points,  you  must  give  Mr  Hunter  the  benefit  of  any  doubt)  particularly 
on  the  first  issue ;  and  upon  the  second  issue  also,  you  must  give  him  the 
benefit  of  any  doubt,  and  for  two  reasons;  (1.)  The  machinery  might  have 
been  insured  for  the  purpose  of  being  destroyed,  yet  have  been  horned  by 
accident,  and  you  therefore  might  not  be  satisfied  it  was  done  on  purpose; 
and,  (2.)  It  is  possible  you  may  not  be  convinced  it  was  done  otherwise 
than  by  accident,  yet  it  might  be,  that  there  might  be  abundance  of  evidenes 
.of  a  fraudulent  over-valuation,  with  intent  to  destroy  it. 

I  would  just  add|  that  the  evidence  as  to  Hunters  character  is  also  to  be 
attended  to* 


The  Jury  retired.  Verdict. — Find  for  the  defender  on  ^ejini 
issue.  On  the  second  issue,  Find  that  the  said  insurance  was  ef- 
fected by  the  defender  upon  a  fraudulent  over-valuation  of  the  said 
machinery,  but  not  with  the  intention  of  destroying  the  same  by 
fire. 


M^NeiUj  for  defender,  called  a  witness,  and  proposed  to  prove  that 
'  Robert  Davidson,  one  of  the  pursuers^  witnesses  examined  on  this 
trial,  did  suggest  and  state  to  the  proposed  witness  that  it  would  be 
a  good  plan  to  insure  the  machinery  high,  and  let  it  go,  t.  e.  be 
burned.  He  offered  to  prove  this  as  a  thing  in  Davidson's  mind, 
and  that  be,  a  witness  of  the  pursuers,  would  be  likely  to  do  such 
a  thing.     Davidson  had  denied  this  on  oath. 

Dean  of  Faculty  objected.  What  a  witness  says  while  not  on 
oath  cannot  be  proved ;  and  he  referred  to  a  [>oint  decided,  Rogers 
i;.  Innes,  7th  July  1835,  {F.  C.  x.  p.  827,)  where  a  woman,  a  wit- 


Hunter. 
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ness,  said  she  was  married.     The  other  party  afterwards  offered  to  ^6  July  1836. 
prove  that  she  was  not  married,  and  inferred  perjury.     The  Court    '^^V^^ 
held,  .You  could  not,  in  a  trial  of  one  case,  enter  into  another  mat-  insunince 
ter  affecting  the  character  and  credit  of  a  witness.     He  farther  re-  Company  v. 
ferred  to  Ritchie  r.  Walker,  tried  during  the  present  sittings. 

Lord  Mancreiff. — I  must  sustain  the  objection.  His  Lordship 
took  a  note  of  it. 

BobertsaHf  in  opening  for  the  pursuers,  had  made  sttftements  pre- 
judicial to  the  character  and  conduct  of  William  Montgomery,  so 
deeply  concerned  in  the  above  transactions,  but  called  no  evidence 
to  support  his  averments  of  bad  character.  M^NeiU^  in  opening 
for  the  defenders,  stated,  that  Montgomery  held  as  good  a  character 
as  any  gentleman  who  could  traduce  him,  or  who  could  instruct  a 
better  gentleman  to  do  so;  and,  in  leading  evidence  in  the  cause, 
asked  several  of  the  witnesses  as  to  Montgomery's  general  charac- 
ter, and  behaviour  during  the  fire, — who  all  declared  it  to  be  un- 
impeachable. 

McNeill,  at  the  close  of  the  defender's  evidence,  called  William 
Montgomery  as  a  witness.  The  proposed  witness,  at  the  request 
of  the  pursuers'  counsel,  withdrew.  Dean  of  Fac. — It  was  never 
mentioned  to  us  that  the  defender's  counsel  meant  to  call  Mont- 
gomery. They  have  been  leading  evidence  as  to  his  character, 
while  we  did  not,  as  we  had  no  idea  of  this.  They  should  have 
opened  as  if  Montgomery  were  to  be  examined ;  whereas  they  have 
been  treating  him  as  a  party,  and  he  has  been  dealt  with  on  both 
sides  in  that  character.  The  evidence  of  character  is  irrevocable. 
No  matter  what  persons  said  of  his  character ;  he  goes  into  the  box 
on  his  oath  with  a  good  character.  Lord  Moncreiffi — The  evidence 
of  character  cannot  be  obliterated. 

Dean  ofFac. — That  may  afford  a  good  objection  against  tlie  de- 
fender using  him  as  a  witness  on  this  trial. 

Lord  Moncreiffi — The  evidence  of  character  was  objectionable, 
as  the  pursuers  have  had  no  opportunity  of  impeaching  his  evidence. 
Still  there  is  perplexity,  as  I  do  not  see  any  legal  ground  for  re- 
jecting the  witness. 

McNeill — Is  your  Lordship  of  opinion  that  evidence  as  to  Mont- 
gomery's character  was  not  admissible,  if  we  meant  to  call  him  as 
a  witness  ? 

Lord  Moncreiffi^^Yes. 

McNeill— Then  I'll  not  call  him. 

Lords  Ordinary,  MonereiffuxA  CoeMmnu      Judge  at  Trial,  Moncrtiff.       Act.  Dean 
qfFac  ^ Hope, J  P,  Robertson  and  Neavee*  Alt.  M*Neitt  »nd  A.  Andenon. 

G.  ^W.  Napwr,  W.S.  and  Jamei  Wright,  W.S.  Agents.        Mr  RusteO,  Clerk. 
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LORD  ADVOCATE 

against 
JAMES  MARTIN. 

Pbocess-Criminal.  —  Statute  5.  Geo.  IV.  c.  84,  §  22. — 
Jurisdiction. — Transportation. — A  party  premoudy  sentenced 
to  transportation  returning^  and  being  found  at  large  before  the  ear- 
piration  of  the  term^  mag  be  tried  either  in  the  Circuit  Court  of  the 
district  where  he  or  she  was  apprehended^  or  in  that  from  whence  he 
or  she  was  ordered  to  be  transported. 

This  caase  was  certified  by  Lords  Gillies  and  Meadowbank  from  NamtiTc 
the  Circuit  Coart  at  Glasgow.  The  prisoner  had  been  tried  at 
the  Circuit  Court  at  Inverary,  and  sentenced  to  transportation.  He 
returned  within  the  term,  and  was  apprehended  in  the  county  of 
Dumbarton.  It  was  objected,  in  bar  of  trial,  that  the  terms  of  the 
27th  section  of  the  5.  Geo,  IV.  c.  84,  precluded  his  being  tried  at 
the  Glasgow  Circuit.     They  are  as  follows :  ^  And  be  it  further 

<  enacted,  that  if  any  offender  who  shall  have  been,  or  shall  be  so 

<  sentenced  or  ordered  to  be  transported  or  banished,  &c.  either  for 

*  life,  or  any  number  of  years,  under  the  provisions  of  this  or  any 

<  former  act,  shall  be  afterwards  at  large  within  any  part  of  bis  Ma- 

*  jesty's  dominions,  without  some  lawful  cause,  before  the  expiration 

<  of  the  term  for  which  such  offender  shall  have  been  sentenced  or 

<  ordered  to  be  transported  or  banished,  &c.  every  such  offender  so 

vou  XI.  a 
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16  Dec.  1835.  <  being  at  large,  being  thereof  lawfully  convicted,  shall  suffer  deatb, 

^^V^^    *  as  in  cases  of  felony,  without  the  benefit  of  clergy ;  and  such 

V  ^Murtin °*^***  *  offender  may  be  tried  either  in  the  county  or  place  where  he  or 

*  she  shall  be  apprehended,  or  in  that  from  whence  he  or  she  was 

*  ordered  to  be  transported  or  banished  */ 

A.  5.  Logan^  in  support  of  the  objection,  contended^  That  the  word 
<  may,'  taken  in  connection  with  the  words  ^  coanty  or  plaoe^' 
rendered  it  imperative  that  the  party  should  be  tried  either  at  lo- 
verary,  or  in  the  county  where  he  was  apprehended.     The  words, 

*  shall  and  may  be  lawful  to  ti:y^'  &c  h^d  in  many  cases  been  heU 
imperative,  and  in  this  instance  they  plainly  amounted  in  substaoce 
to  a  specific  limitation.  Words  merely  permissive,  in  common  dg- 
nification,  become  imperative  in  respect  of  the  soured  from  whence 
they  proceed,  and  the  way  and  manner  in  which  they  are  used  on 
the  one  hand,  and,  on  the  other,  of  the  subject-matter  to  which  tbey 
are  applied.  A  stricter  interpretation  was  required  in  this  case  than 
in  those  which  wonUfoe  referred  to  on  the  other  side  of.  the  iNir; 
inasmuch  as,  in  the  latter,  there  was  a  competition  betwixt  the 
Court  of  Justiciary  and  A  new  jurisdiction,  created  by  special  sta- 
tutes for  the  trial  of  new  offences ;  whereas,  in  the  present,  the 
jurisdiction  of  that  high  court  was  expressly  and  alone  recognised, 
its  power  to  try  the  crime  of  returning  from  transportation  not  being 
denied,  the  oqly  limitation  contended  for  Jbeiog  as  to  the  place  pf 
triiiL 

The  Lord  Advocate  and  Iimety  AdvQcate-'Depute,  antwerfd — That 
the  above  statute  was  a  diere  re^enactm^tt  of  thfi  6.  Geo.  L  c  2d, 
§  7,  and  that  the  section  referred  to  wa9  plainly  permissive.  Tbey 
quoted  the  case  of  Alexander  v.  Seymour,  7.  Sh,  p.  117,  and  Chii' 
ty's  Criminal  Law^  I  196.  The  latter  statute  was  the  first  £ogliih 
statute  making  a  definite  regulation  in  regard  to  return  within  the 
term  after  transportation.  The  section  now  referred  to  plainly  re- 
lated exclusively  to  English  practice,  where  the  justices  in  assize 
acted  in  each  county  by  special  commission ;  whereas  in  this  countfj 

^^p^^i^p^M^W**^^     I   ■■VI>^M*^P<   Mill  m  I    I     ■     ^^M«^^«  P««a«.>  ■  ■■■  1  ■  ■■■■HI  11  I 

*  The  above  statute  is  repealed  by  4.  and  5.  Will.  IV.  c.  67,  in  to  far  as  reganb 
capital  punishment.  The  terms  of  the  latter  statute  are  as  follows:  '  Tbstio 
'  much  of  the  recited  act  as  inflicts  the  punishment  of  death  upon  persons  coovict- 
'  ed  of  any  offence  therein  and  herein  before  speeified  shall  be  and  the  sane  n 

*  hereby  repealed ;  and  that  from  and  after  the  passing  of  this  act,  every  penoo 

*  convicted  of  any  oifence  above  speci^ed  in  the  said  act  of  the  fifth  year  of  tbe 

<  reign  of  his  late  Majesty,  King  George  the  Fourth,  or  of  aiding  or  abetting,  cooo- 
'  selling  or  procuring  the  commission  thereof,  shall  be  liable  to  be  transported  b^ 

<  yond  the  seas  for  his  or  her  natural  life,  and  previously  to  transportation  ibsll 
'  be  imprisoned,  with  or  without  hard  labour,  in  any  common  Gaol,  House  Q^ 

*  Correction^  Prison  or  Penitentiary^  for  any  term  not  exceeding  four  years-' 
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the  Circuit  CoarC  was  a  mere  depotation  from  the  Court  of  Justi-  id  Nov.  1835. 
dnry.     The  statute  plainly  applied  to  the  whole  of  Great  Britain  ;     ^^^^^*^ 
but  although  cei^tain  Bections  of  it  applied  to  England  alone,  that  ,^.^Martiii.^^^ 
was  DO  reason  why  the  statute  should  not  be  interpreted  so  as  its 
general  provisions  might  receive  effect.     If  the  words  of  this  see- 
tion  were  to  be  held  as  applicable  to  Seoiland,  according  to  the 
construction  proposed  on  the  other  side,  it  was  manifest  that  the 
general  provisions  of  the  statute  could  not  be  enforced  here,  in  a 
great  variety  of  instances,  there  being  no  courts  held  in  many  of  the 
counties  in  Scotland  which  could  competently  carry  these  provi- 
sions into  effect.   Hume,  ii.  38,  mentions  two  cases  infinitely  stronger 
than  the  present.     They  also  quoted  Dwarris,  ii.  724,  755. 

The  Court  having  called  the  attention  of  the  Lord  Advocate  to 
the  21st  section  of  the  above  statute,  as  sapporting  his  Lordship's 
argument,  the  following  opinions  were  delivered : 

Lord  GiUies.^^1  am  not  sorry  that  I  took  this  case  to  report  At  Opinion  of 
the  same  time  I  must  own  my  opinion  ymn  at  the  time,  as  it  is  still,  ^^^'^' 
that  we  had  jurisdiction.  I  conceive  it  to  be  a  general  rule  of  law, 
that  offences  are  only  to  be  tried  in  the  county,  or  place  where  they 
are  committed,  by  the  Court  having  jurisdiction.  Is  there  any  thing 
in  this  enactment  to  infringe  on  that  rule  in  the  slightest  degree  ? 
The  offence  in  the  statute  is  that  of  a  person,  who  has  been  trans- 
ported, being  afterwards  found  at  large.  The  offence,  as  regards 
this  country,  consists  in  his  being  found  or  apprehended  in  any  part 
of  Scotland ;  and  being  so  found,  he  may  be  tried  in  the  Court  of 
Justiciary,  and  also  in  the  Circuit  Court  of  the  district  where  he  is 
found.  Thus,  a  person  found  in  Perth  may  be  tried  in  the  Circuit 
Court  of  the  district,  or  a  person  found  in  Selkirk  may  be  tried  at 
the  assizes  at  Jedburgh,  or  in  Edinburgh.  This  is  the  general  and 
universal  rule  both  as  regards  the  High  Court  and  the  Circuit  Court. 
Is  there  any  thing  in  this  act  to  take  away  the  jurisdiction?  The 
very  first  clause  in  the  act  establishes  the  jurisdiction  where  the 
party  is  apprehended,  that  is,  in  the  county  where  he  is  found. 
The  locus  delicti  is  the  place  in  which  he  is  found.  He  could  not 
be  tried  in  Dnmbarton.  Why?  because  there  is  no  court  there 
competent  to  try  him.  Where  then  is  he  to  be  tried  ?  plainly 
either  in  Edinburgh,  or  at  the  Circuit  Court  in  Glasgow,  the  place 
where  he  is  found  being  within  the  jurisdiction  of  that  court.  It 
is  said  this  act  was  not  intended  to  apply  to  Scotland.  There  is  no 
doubt  it  was  so  intended,  though  it  may  be  doubtful  if  the  nature 
of  the  procedure  in  Scotland  was  sufficiently  considered. 

Lord  Machenxie*^^!  am  of  the  same  opinion.  1  am  inclined  to  think 
that  this  act  must  necessarily  be  presumed  to  have  been  intended 
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16  Nov.  1835.  to  apply  to  Scotland,  though  in  its  construction  the  peculiarities  io 
iMxTjid  ^^^  procedure  have  not  been  attended  to.  The  offence  conoiti 
V.  Martin.  1^  &  person  who  has  been  transported  from  any  part  of  England  or 
Opinbn"  f  S^^^l*"^  returning  and  being  found  at  large  in  any  part  of  England 
Court.  or  Scotland :  The  offence  is  his  being  found  at  large.     Now,  then, 

suppose  there  had  been  no  clause  of  this  kind  at  all,  how  would  the 
law  have  stood  without  any  such  clause  ?  He  would  have  been  tried 
where  he  committed  the  offence — where  he  was  apprehended.  There 
was  a  reason  for  making  this  special  provision.  Though  the  statnte 
would  otherwise  have  warrapted  his  being  tried  in  the  jnrisdietiofl 
within  which  he  was  apprehended,  yet  there  was  a  great  eonvenieoce 
in  trying  him  in  the  place  where  he  had  been  previously  senteaoed, 
because  that  is  the  place  where  he  would  be  best  known ;  besida 
it  would  be  in  the  same  court,  having  the  books  containing  the 
sentence.  The  purport  of  the  act  is,  that  he  may  be  tried  id  the 
jurisdiction,  not  only  where  he  committed  the  offence,  but  fon 
whence  he  was  transported.  In  order  to  make  this  provision,  words 
are  used  which  do  not  require  any  strict  interpretation :  the  pro- 
vision  is  in  the  very  essence  of  it  permissive.  If  this  special  claase 
had  not  been  inserted,  the  trial  would  have  been  where  he  was  ap- 
prehended ;  but  the  Parliament  also  gives  the  power  of  trying  him 
where  he  was  previously  sentenced.  The  words  used  apply  to 
England  and  Scotland ;  and  the  meaning  is,  that  the  words  couotf 
and  place  should  apply  to  the  jurisdiction  :  they  can  have  no  other 
rational  interpretation.  Suppose  you  take  it  in  any  other  way,  and 
limit  the  word  place  to  the  particular  county,  see  how  it  would  ap- 
ply to  Scotland.  There  are  many  counties  in  Scotland  in  which  there 
would  be  no  means  of  trying  him.  If  the  words  were  limited  to 
their  geographical,  and  were  not  to  receive  their  legal  meaning,  the 
act  would  be  in  many  instances  altogether  inoperative.  Therefne 
we  are  bound  to  put  the  interpretation  upon  the  act,  that  the  party 
is  to  be  tried  according  to  the  jurisdiction  which  exists  where  he 
has  been  apprehended,  or  by  the  Court  which  previously  tried  hiiO) 
whichever  is  most  convenient. 

Lord  Moncreiff. — I  certainly  concur  in  the  opinion  given.  There 
is  no  doubt  the  Lord  Advocate  has  stated  truly  the  source  of  the 
ambiguity.  The  act  was  generally  intended  to  apply  to  England 
and  Scotland ;  but  still  the  persons  who  framed  it  appear  to  have 
been  thinking  only  of  the  law  of  England.  That  is  the  source  d 
the  ambiguity ;  and  although  it  evidently  is  so,  yet  I  think,  for  the 
reasons  assigned  by  Lord  Mackenzie,  that  we  must  hold  the  object 
of  the  act  to  be,  to  give  power  to  try  the  offence  in  the  place  where 
the  sentence  was  pronounced.  It  was  an  extension  of  the  compe- 
tency of  trial  in  England,  and  not  without  reason.     Therefore  we 
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mast  hold  that  it  was  intended  to  make  a  similar  extension  in  Scot^  16  Nov.  1835. 
land.     There  may  have  been  a  doubt  as  to  the  lociis  delicti  iii  the    ^^^V^^ 
case  of  returning  from  transportation.    However  that  may  be,  there  ^^  Mitin^^ 
IS  a  manifest  convenience  in  trying  in  the  place  where  the  sentence       -; — 
was  pronounced.     Suppose  a  party  transported  from  Scotland  is  c^urt?"  ^ 
found  at  large  in  England,  he  could  not  have  been  tried  in  Scotland^ 
and  thus  the  previous  sentence  would  have  fallen  to  be  judged  of 
in  England.     If  we  come  to  the  question,  whether  the  ordinary  ju- 
risdiction of  the  Justiciary  Court  was  taken  away,  I  never  could 
imagine  that  the  jurisdiction  of  the  High  Court  or  Circuit  Court 
was  excluded ;  and  then  the  question  is  confined  to  this,  whether  we 
are  compellable  to  try  where  the  sentence  was  pronounced.     This 
was  plainly  not  the  intention  of  the  act,  which  was  an  extension  of 
tbe  power  of  trial,  for  greater  convenience.   The  clause  is  obviously 
permissive,  and  never  can  have  the  effect  of  limiting  the  power  of 
trial  to  the  place  of  sentence.     The  fair  meaning  is,  that  the  party 
may  be  tried  in  the  ordinary  jurisdiction  where  he  was  apprehend- 
ed ;  but  if  more  convenient,  he  may  be  tried  at  the  place  where  he 
received  the  former  sentence.    The  cases  in  Hume,  of  which  I  en- 
tertain no  doubt,  are  much  stronger  than  this. 

I/ord  Medwyn. — As  I  concur  entirely  in  what  has  been  stated^ 
my  observations  will  be  extremely  short  It  is  the  rule  of  law,  in 
respect  to  trials  in  Scotland,  that  every  crime  may  be  tried  in  the 
Court  of  Justiciary ;  but,  for  greater  convenience,  they  may  be  tried 
at  Circuit.  With  regard  to  the  enactment  in  question,  I  do  think 
it  is  applicable  to  Scotland,  though  the  expressions  used  may  not 
appear  precisely  to  tally  with  the  rule  of  law  which  I  have  stated. 
The  enactment  is  permissive,  and  is  also  extensive,  because  it  goes 
beyond  the  rule  of  the  common  law.  The  offence  is  that  of  re- 
turning after  transportation  ;  and  if  the  party  is  found  at  large  in 
any  county,  there  is  no  doubt  the  offence  is  cognisable  by  the  court 
of  that  jurisdiction — that  is  the  proper  forum ;  but  the  intention  of 
the  act  is  to  give  to  the  court  where  he  was  tried  before,  a  power 
also  of  trying  him.  This  party  then  might  have  been  tried  at  In- 
yerary,  but  that  in  no  respect  excludes  the  power  of  the  court  which 
has  jurisdiction  over  the  county  where  the  offence  was  committed. 
The  offence  was  committed  in  the  county  of  Dumbarton ;  and  the 
court  which  has  jurisdiction  to  try  offences  committed  in  that  county 
IS  entitled  to  try  him,  and  at  the  ordinary  place  where  the  trial  of 
such  offences  takes  place,  viz.  at  the  Circuit  Court  at  Glasgow. 

Lord  Jmtice-Clerk. — It  is  not  necessary,  concurring  as  I  do  in 
what  has  been  stated,  that  I  should  enlarge  upon  this  matter.  I 
approve  of  the  course  which  has  been  taken,  because  it  gives  us  an 
opportunity  of  setting  at  rest  all  doubt  upon  the  subject    I  am  not 
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16  Not.  1835.  for  ]ayibg  it  iawn  as  a  propoution  that  this  act  wfe»  merely  per* 
j^^T^"^^  missive.  I  tliiak  it  is  not  only  permissire^  bni  declaratory.  I  cmh 
V.  Martin.  ^^^  conceive  that  there  is  the  sligrfatest  gnmad  for  the  infefCDce^ 
that  the  jarisdiction  of  the  Ciicuit  Court  was  taken  away :  it  wonU 
require  much  more  distinct  and  emphatic  words  than  are  used  her« 
to  liave  that  effect 

» 

The  Cottrij  therefore,  r^peUed  the  objection. 
Act.  AitoeHia,  (J.  A.  Mim$J  JSmm,      Ak.  A,  5.  Ltgiau       Mr  Naaam,  Oni 


Opinion  of 
Court,  . 

Judgment. 


No.  II. 


^M  Nmumbtr  \fiS^ 


LORD  ADVOCATE 
WILLIAM  WRIGHT. 


Judgment. 


pRocEss-CnrMiNAL. — (Declaratiov.) — {ScRYicB  Copy  Ihmct^ 

'       MENT.) 

On  the  trial  of  William  Wright,  for  murder,  when,  after  thi 
Jury  was  sworn,  the  public  prosecutor  proceeded  to  prove  lie  pri- 
isoner's  declaration,  it  was  oiyeeted^  diat  the  declaration  prodoceil 
was  dated  16th  October  1835,  while  the  one  libelled  on  ia  tke 
service  copy  of  indictment  was  dated  l€th  October  ISSS,  and  tbcn- 
fore  a  deviation  from  the  terms  of  the  Act  of  Adjoamal  1821. 

The  Ccurt  repelled  the  objection,  on  the  ground  that  it  could  flol 
be  stated  after  the  Jury  was  sworn. 

Proof. — Malice. — The  prisoner  having  stated,  in  Lis  defeiuA 
diat  no  previous  malice  existed,  the  public  prosecutor,  in  order  (o 
negative  this,  was  allowed  to  go  into  a  proof  of  previous  threats,  aoJ 
ill  will  shewn. 


For  Crowv,  Ai9$eahm,  fMunrt^J  Shaw  jStewen. 


For  FMUiely  Jk.  On^ 


J 
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*  Na  HI.  16th  FOnuiry  1886. 

JOHN  ANDERSON 

against 

JAMES  STUART,  (Superintendent  of  Police.) 

Jurisdiction. — Local  Statute,  ?•  Geo.  IV.  c  115. — Fcundj 
(L)  That  in  a  diarge  of  ireadi  of  trust  to  an  amawit  above  £.10, 
the  police  court  has  no  jurisdiction  t  (2.)  Tli&t  it  must  be  set  forth 
in  tiie  complaint^  and  the  Axnurietion  must  heavj  that  the  value  of  this 
mibfeet  of  the  cbarye  did  not  exceed  £.10. 

By  sect.  66,  a  Geo.  IV.  c  78,  the  jurisdiction  of  the  Edinburgh  NarraUye* 
Police  Court  was  extended  to  any  criminal  act  committed  withio- 
the  bounds  of  police.  By  sect  8.  of  7.  Geo.  IV.  e.  115,  there  are 
excepted  from  that  jsrisdiotion  the  four  pleas  of  the  Crown,  stouthrief, 
theft  by  faousebreaJcing',  hoosebreaking  with  intent  to  steal,  simple 
theft  to  an  amount  exceeding  L.10,  theft  by  opening  Uckfast  places, 
theft  agg^ai«tted  by  being  habit  and  repute  a  common  thief,  or  by 
three  previous  convictions,  reset  of  theft  to  an  amount  exceeding 
L.10,  reset  of  theft  aggravated  by  three  previous  convictions,  false- 
lood,  iiraud,  and  wilful  imposition  to  an  amoant  exceeding  I^.  10,  and 
Tarious  other  offences. 

By  sect  11.  of  7.  Geo.  IV.  c.  115,  it  is  enacted,  *  That  in  all  cases 
'  of  theft,  or  of  reset  of  theft,  or  of  fiilsehood,  fraud  and  wilful  im* 
^  position,  which  shall  be  tried  in  the  said  poBce  court,  the  oom^ 

*  plaint  and  the  conviction  following  thereon  shall  bear,  that  the  sum 
f  of  money,  or  the  value  of  the  article  or  articles  stolen,  resetted  or 
'  obtained  by  falsehood,  fraud  and  wilful  impoution,  did  not  exceed 
^  L.10  sterling.' 

Anderson,  gold  and  silversmith,  was  cited  before  tlie  police  courts 
npon  a  complaint  at  the  instance  of  the  Police  Superintendent, 
^  for  breach  of  trust,  in  so  far  as,  upon  the  8th  September  last,  or 

<  one  or  other  of  the  days  of  that  month,  or  abont  the  latter  end  of 
^  August  last,  or  in  the  beginning  of  the  month  of  October  last, 
^  Mrs  Harriet  Furlong  or  Caddie  having,  within  the  shop  in  West 

*  Register  Street  foresaid,  then  and  now  occupied  by  the  said  John 

<  Anderson,  delivered  to  the  said  John  Anderson  a  topaz  stone,  for 
^  the  purpose  of  his  setting  the  same,  along  with  other  stones,  in 
^  a  broach ;  the  said  John  Anderson  did,  time  and  place  foresaid, 

*  wickedly  and  feloniously,  and  in  breach  of  the  trust  reposed  in  him, 
^  sell,  or  otherwise  dispose  of  the  said  topaz  stone,  and  did  apply  the 
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Narrative. 


15  Feb.  1836.  <  same  for  his  own  use,  and  did  substitate  in  place  thereof,  in 

<  broach,  a  piece  of  glass  or  composition  resembling  a  topaz  stone.* 
Tlie  police  court  pronounced  this  sentence :  ^  The  Judge  finds  the 
*  complaint  proved  against  the  defender  by  the  witnesses  before 

<  named  and  designed,  and  therefore  sentences  and  adjudges  the  ssud 

<  defender  to  pay  a  fine  of  L.10  sterling,  and  grants  warrant  to 

<  commit  him  to  the  tolbooth  of  Edinburgh  until  said  sum  be  paid; 
^  the  period  of  confinement  not  to  exceed  twenty  days/ 

Anderson  brought  the  sentence  by  suspension  before  the  Court 
of  Justiciary,  founding  upon  sect  11.  of  the  Police  Act,  7  Geo.  IV. 
c.  115,  and  that  neither  the  complaint  nor  the  sentence  bore  that 
the  value  of  the  topaz  did  not  exceed  L.10.  The  police  court  had 
not  jurisdiction  in  cases  of  breach  of  trust  to  an  unlimited  amount 
Breach  of  trust  must  be  included  under  *  falsehood,  fraud  and  wilfiil 

<  imposition,'  the  jurisdiction  as  to  which  is  restricted  by  sect  8b 
of  the  act. 

The  superintendent  answered — (1.)  Sect  8.  does  not  apply  lo 
breach  of  trust,  which  is  a  distinct  nomen  juris,  regarding  which  the 
jurisdiction  of  the  police  court  continues,  as  declared  by  3.  Geo.  IV. 
c.  78,  §  66.  (2.)  Supposing  it  to  fall  under  falsehood,  fraud,  breach 
of  trust,  the  value  of  the  topaz  was  proved  under  L.10. 


Opinion  of 
Court. 


Judgment. 


Lord  Gillies* — The  distinction  betwixt  breach  of  trust  and  theft 
is  now  clearly  settled ;  but  not  so  the  distinction  between  breach  of 
trust  and  fraud.  If  breach  of  trust  be  not  included  under  the  cases 
provided  for  by  sect.  8,  then  we  must  hold  that  there  is  no  restric- 
tion as  to  the  amount  to  which  this  offence  may  be  tried  in  the  police 
court  Again,  if  breach  of  trust  be  not  included  under  *  falsehood, 
<  fraud  and  wilful  imposition,'  it  is  not  cognisable  in  the  police 
court  at  all.  But  if  it  be  so  included,  then,  according  to  sect  II, 
the  complaint  should  bear,"  and  so  should  the  conviction,  that  the 
value  of  the  article  does  not  exceed  L.10.  This  has  not  been  com- 
plied with,  and  I  am  for  suspending  the  judgment 

The  other  Judges  were  clear  that  breach  of  trust  was  included  un- 
der falsehood,  fraud  and  wilful  imposition, — Lord  Mancreiff  Sidding^ 
that  he  could  not  concur  in  the  respondent's  doctrine,  that  every 
crime  not  excluded  by  the  statute  was  cognisable  in  the  police  court 

The  Cotirt  unanimously  suspended  the  conviction,  and  found  ex- 
penses. 


Act.  Dean  o/Fac.  {Hope.,)  M*NeHL  Alt  Huiher/vrd,  MaUhmd. 

anffrew,  S.S.C.  and  M'Kenzie  J^  M* Parian,  W.S.  Agents. 


JohiMa 


R. 
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No.  IV.  l&th  Faruary  1836. 

JOHN  BONNAR 

offainst 

ERSKINE  BEVERIDGE  and  Others,  (Magistrates  of. 
Dunfermline,)  and  JAMES  SIMPSON,  (Superinten- 
dent OF  Police.) 

NoBiLE  Officium. — Proof. — (Oath.) — Magistrates  may  commit 
a  witness  refusing  to  take  the  usual  oath. 

BoNNAR  having  been  cited  verbally,  more  burgi,  to  attend  as  a  wit- 
ness in  a  cause  in  the  police  court,  Dunfermline,  and  having  attend- 
ed and  refused  to  take  the  usual  oath  as  a  witness,  was  committed 
to  jail  for  twenty-four  hours  by  warrant  of  two  of  the  Magistrates. 
He  applied  for  suspension  and  liberation,  on  the  ground  of  the  in- 
formality of  citation,  and  the  non-dependence  of  any  cause  in  which 
the  interference  of  the  Superintendent  of  Police  was  required. 

The  Court  were  of  opinion,  that  a  witness  who  appears  in  court, 
and  after  the  Magistrates  had  sustained  the  competency  of  the 
cause,  and  who,  as  in  this  instance,  did  not  state  at  the  time  the 
above  objection,  cannot  refuse  to  take  the  usual  oath.  The  Ma- 
gistrates might  compel  him  to  do  so,  by  exercising  their  power  of 
commitment 

The  Court  refused  the  suspension,  and  found  expenses.  Judgment 

Act.  M'NeUl,  Jo.  Wiboiu  Alt.  Dtan  ofFac  (Hope,)  Deas.  Ad,  Wilson^ 

S.S.C.  and  Douglas  jr  Graham,  W.  S.  Agents. 

R. 


No.  V.  29th  February  1836. 

LORD  ADVOCATE 

against 

SWANSTON,  HERKES,  WAGSTAFF  &  FAIRGRIEVE. 

Night  Poaching. — Stat.  9.  Geo.  IV.  c.  69. — Assault. — Par- 
TicEPS  Criminis. — Circumstances  sufficient  to  constitute  participa^ 
tion  in  the  crime  of  assault. 
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29  Feb.  1836.  SwANSTON  and  Others  were  indicted,  (L)  under  the  9th  section  of 

^"^^v^    the  9.  Geo.  IV.  c.  69,  *  An  Act  for  the  more  effectual  prevention  of 

r^^Swansum*'^  *  persons  (^mg  armed  by  night,  for  the  destruction  of  game;'  and, 

aod  Others.      (2.)  for  Bssault,  aggravated  by  serious  injury  of  person  and  effusion 

of  blood.     At  the  trial  it  was  ooatended  br  the  three  lastrnamed 

parties,  that  as  there  was  no  direct  evidence  of  assault  against  them, 

mere  presence  at  the  commission  of  tbe  crime  will  not  consticiti 

participation  in  guiltr    Socb  would  not  be  the  case  in  a  trial  for 

mobbing  and  rioting,  where  the  crime  of  one  is  more  decidedly  tbe 

crime  of  the  whole  than  in  a  case  like  this ;  1.  AUsoUy  524»    The 

declaration  of  Swanstmi  could  not  be  evidence  against  the  otben. 


Opinion  of 
Court. 


Verdict. 


Judgment 


Lord  Justice-Clerk  held  that  each  declaration  could  only  be  eri* 
dence  against  the  party  by  whoni  it  was  emitted;  that  concert 
among  the  pannels  was  proved,  by  their  having  gone  with  the  hih 
lawful  intention  of  poaching,  and  having  so  far  aided  and  assbted 
one  another ;  that  they  all  warned  the  party  assaaltedi  when  be 
eame  up,  to  stand  bade ;  ail  were  present  when  the  first  violenee 
was  committed,  and  when  one  was  seiied  the  others  came  back  to 
his  assistance,  and  all  are  apprehended  together.  The  case  of  mob' 
bing  and  rioting  affords  no  analogy.  This  was  not,  as  may  occur 
in  a  mob,  an  offeoce  committed  by  one  party,  in  which  tbe  otben 
who  happened  to  be  present  have  no  concern*  It  was  the  case  of 
an  assault  committed  in  the  pfoiecation  of  an  unlawfal  pnrpose,  is 
which  all  were  engaged,  and  therefore  all  guilty,  though  the  Jury 
might  say  whether  they  were  so  in  an  equal  degree.    . 

The  Jury  unanimously  found  the  prisoners  guilty  of  tbe  fint 
charge  as  libelled;  and  Swanston  guilty  of  the  second  charge  as 
libelled,  and  the  other  three  persons  guilty  art  and  part  of  the  second 
charge  ad  libelled. 

Swanston  seven  years'  transportation.  The  three  others  impri' 
sonment  in  Bridewell  for  eighteen  months. 


Act.  Shaw  SUwartf  Hwii^tid9.         Alt.  SSumd^  D.  Mtm. 


R. 
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No.  VL  IVk  March  1036. 

CHARLES  DAVILIN 

againai 

WILLIAM  JEFFREY,  (Magistrate  of  Paisley.) 

'PRocEas-CBuiiNAL. — (IlLeoal  Sentence  and  Commitment.) 

Bt  seotion  90.  of  die  Pakley  Police  Act,  (1806,)  U  is  enacted,  That 
^  it  shall  and  may  be  lawful  to  the  ssud  Bailies  within  the  burgh, 
^  and  to  the  Justices  within  the  suburbs,  to  oommit  idlers,  vaga- 

*  bond%  public  and  sturdy  beggars,  and  all  persons  who  have  no 
^  settled  place  of  residence^  or  fdlow  no  lawful  employment,  to  th6 

*  said  bridewell  or  workhouse,  to  be  kept  at  hard  labour  for  a  period 
<  not  exceeding  three  months  for  every  offence.' 

Davilin  was  apprehended  by  the  police  of  Paisley,  and  brought 
before  Mr  Jeffrey,  one  of  the  Magistrates  of  Paisley,  who  granted  a 
warrant  of  the  following  tenor :  ^  By  William  Jeffrey,  Esq.  one  of 
^  the  Magistrates  of  Pabley.' — <  Whereas  it  has  been  proved  to 
'  my  satisfaction,  that  Charles  Davilin,  present  prisoner  in  the  po- 
'  lice  office  of  the  burgh  of  Paisley,  was  brought  to  the  office  upon 

*  the  evening  of  Thursday,  the  25th  June  current,  charged  with 
^  being  found  prowling  about  the  quay  under  suspicious  circnm- 
^  stances ;  and  farther,  that  he  is  habit  and  repute  a  loose  cbarac- 

*  ter,  and  an  assodale  of  such  within  the  town  of  Paisley^  and  fol- 

*  lows  no  lawful  employment : 

<  Herefore,  I  do  hereby  sentence  and  adjudge  the  said  Charles 

*  Davilin  to  be  imprisoned  in  the  bridewell  or  correction-house 

*  of  Paisley,  there  to  be  detained  for  the  space  of  thirty  days  from 
.*  and  after  this  date,  and  to  be  kept  at  hard  labour,  subject  to  the 
^  rules  and  regohitions  of  the  house ;  and  grant  warrant  to  officers 
^  of  court,  and  their  assistants,  and  others  whom  it  may  concern, 

*  for  apprehending,  committing  and  detaining  the  said  Charles 
/  Davilin  accordingly,  and  decern.     Given  under  my  band,  at 

*  Paisley,  this  26th  day  of  June  li335.'    .(S^fi:"^<^}     ^  Wiixiam 

*  Jeffrey.' 

Davilin  suspended^  and  craved  liberation.  P.  Robertson  pleaded 
— That  it  did  not  appear  that  there  had  been  any  prosecutor,  or  re- 
cord of  any  trial,  or  conviction  for  any  offence,  except  of  being 
charged  with  being  found  prowling,  &c.  A  mere  allegation  of 
proof  of  a  charge  of  an  undefined  offence  would  not  do.  It  might 
be  said  of  the  Lord  Lieutenant|  equally  as  of  DaviKui  that  he  had 
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12  Mar.  1836.  sometimes  no  settled  place  of  residence,  or  followed  no  lawful 

Tp^^"^    ployment,  yet  they  were  alike  entitled  to  a  formal  complaint,  trial, 
Jeffrey.  proof  and  conviction  of  tbe  offence  charged. 

Solicitor- General, — There  was,  at  all  events,  tbe  charge  and  of- 
fence of  being  habit  and  repute  a  loose  character,  which  was 
*  proved ;'  and  this  shewed  there  had  been  a  trial,  and  justified  tbe 
sentence  so  far. 

Opinion  of  Lord  Gillies, — The  warrant  is  grossly  illegal.  It  can  never  be 
allowed  that  a  sentence  of  thirty  days'  imprisonment  is  to  be  pro* 
nounced  against  a  party,  because  it  was  proved  that  he  was  brought 
to  the  police  office  charged  with  something. 

Lord  Mackenzie^  in  reference  to  the  argument  of  the  Solicitor- 
General,  thought,  that  the  words,  <  that  he  is  habit  and  repute/. 
&c.  should  be  connected  with  the  word  *  charged,'  and  not  with  the 
word  *  proved.* 

The  other  Judges  concurred. 


Act  P.  Rohtriaon,  Ja.  Andenon,  Alt  Sol.'Gen,  {Cuninghame,)  Shaw  StemarA 

C,  Filler,  S.S.C.  and  Jamei  Adam,  W.S.  AgenU. 


No.  VII.  12^  March  1836. 

LORD  PROVOST  and  MAGISTRATES  of  PERTH 

affainst 

LORD  ADVOCATE  and  MAGISTRATES  of 

DUNFERMLINE. 

Burgh  Royal. — (Functions  of  Ma6istrates.)^Prison£r. — 
(1.)  The  Courty  without  determining  the  question  of  rigfU^  allowed  a 
chief  magistrate  to  continue  his  wonted  style  and  title  of  ^  Lord 
<  Provost*  (2.)  Justiciary  Court  may  authorise  criminal  prisoners^ 
-—a  burgh  jail  being  insecure^ — to  be  transmitted  to  another  jail  in 
a  different  sheriffdom. 

The  Magistrates  of  Perth  suspended  a  warrant  of  the  Justiciary 
Court  appointing  the  criminal  prisoners  in  the  jail  of  Dunfermline, 
at  the  time  insecure,  to  be  transmitted  to  the  jail  of  Perth,— on  the 
ground  of  informality  of  the  intimation  to  the  *  Provost  of  the 
'  burgh,  and  as  representing  the  Magistrates  of  the  said  burgh  of 
^  Perth,'  and  the  incompetency  in  the  procedure — the  difference  oi 


Duofenniine. 
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sheriffdom — the  want  of  requisite  accommodation  in  Perth  jail —  12  Mar.  1836. 
and  the  more  suitable  accommodation  in  the  neighbouring  jails  of    ^^V^^ 

TT*  1       It       o  MaffUtrates  of 

Kirkcaldy,  &c.  p^^^  ^.  Lo,a 

Answers  were  lodged  for  the  Lord  Advobate  and  Magistrates  of  Advocate  and 

T\      e        I*  Maffistrates  of 

Dunfermline.  t^..5a.««i:«- 

At  the  moving  of  the  bill  and  answers,  the  Court  adverted  to  the 
bill  being  in  name  of  the  *  Lord  Provost  of  Perth/  &c« 

Patton,  in  support  of  the  designation,  pleaded — That  the  burgh 
of  Perth  is  one  of  the  most  ancient  in  Scotland^  and  at  a  very 
early  period  enjoyed  distinguished  privileges,  as  the  residence  of  the 
Scottish  monarchs,  the  seat  of  the  court, — of  the  parliament, — and 
of  the  national  councils  of  the  clergy.  The  earliest  charted  in  fa- 
vour of  the  burgh,  extant,  was  granted  in  1210  by  William  the 
Lion,  who  held  his  court  and  residence  there.  This  charter,  ver^ 
haiim  narrated  in  a  subsequent  charter  granted  by  Robert  III.  in 
1399,  itself  narrates  a  prior  grant  in  favour  of  the  burgh,  by  King 
David,  the  grandfather  of  William,  who  died  in  1153,  dated  10th 
of  April,  in  the  36th  year  of  his  reign.  A  cotemporary  writer  tes- 
tifies to  its  importance  and  opulence  at  that  early  period,  and 
describes  it  as  a  main  support  of  the  kingdom;  Camhden^  Brit 
p.  708;  Caftfs  History  ofPerth^  p.  24.  It  was  the  seat  of  the  court 
of  Malcolm  the  Fourth,  who,  in  a  charter  addressed  to  the  monks 
of  Scone,  describes  Perth  as  the  principal  seat  of  his  kingdom.  It 
was  the  favourite  residence  of  other  monarchs,  and  received  charters, 
containing  additional  grants  of  land  and  of  immunities,  from  various 
kings;  Chart  Scon.  v.  Caledonia,  p.  776,  777;  Ty tier's  Scot  vol.  ii.; 
Jamiesorie  Scottish  Palaces,  p.  55. 

Perth  enjoyed  this  pre-eminence  until  the  middle  of  the  fifteenth 
century,  at  which  time  Ekiinburgh  became  the  capital.  Of  the 
thirteen  Parliaments  held  in  the  reign  of  James  the  First,  eleven 
were  held  at  Perth,  one  at  Stirling,  and  one  at  Edinburgh.  The 
National  Councils  of  the  Scottish  Clergy  were  held  there  uniformly 
till  1459 ;  Maitlan£s  Hist,  ofEdin,  p.  6 ;  GougKs  CambderCs  Brit, 
voce  Perthshire ;  Cants  Hist  of  Perth.  Though  it  lost  its  pre- 
eminence by  the  selection  of  Edinburgh  as  a  capital,  Perth  has 
uniformly  and  constantly  maintained  the  second  place  in  the  order 
of  burghs,  and  its  right  to  do  so  has  been  repeatedly  and  solemnly 
acknowledged.  Attempts  were  made  to  question  its  right  by  Dun- 
dee, which  is  the  third  in  order,  but  these  attempts  uniformly 
failed. 

On  the  15th  of  April  1601,  James  the  Sixth  accepted  the  office 
of  Chief  Magistrate  of  Perth.  His  acceptance  of  the  office  is  de- 
scribed in  the  Diary  of  Mr  Dundee,  a  burgess  of  the  town,  and 
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n  Mar.  1836.  an  eje-witne88  of  his  induction^  Hi»  Majesty  was  enridled  m  a 
^''^^y^^  bnrgess  and  guild-brother,  and  he  hismelf  inacribed  hia  iMUBe  m  the 
PertT^Lord  g^^^^^Y  register.  Adamson,  the  author  of  the  Muaea  Threnodies 
Advocftte  and  also  Witnessed  the  King's  induction  isto  the  office,  and  describes  it 
Doftftrml^e!  ^^  ^^^  poem  bearing'  that  name.  The  poem  was  publislied  in  1638^ 
and  is  dedicated  <  To  hia  native  town  of  Perth,  Tuft  Lord  Peg- 

<  Y05T,  BaiHes  and  Cooncil  theieof,  his  worthy  patrons^'  Can^ 
who  published  an  edition  of  the  poem  in  1774^  with  extensive  note^ 
noiilarly  dedicates  his  work  Co  <  The  Loed  Pro¥08T,  Sheriff 

<  and  Coroner/  and  to  the  other  Magistrates  of  that  day. 

The  charters  of  the  burgh  gave  a  right  Co  the  biirg^esaea  to  ap* 
point  a  Sheriff,  having,  within  the  town,  power  and  authority  co* 
extensive  with  the  Sheriff  of  the  county.  Tlie  office  has  been 
uniformly  held  by  the  chief  magistrate,  aa  ia  that  of  Coroner,  and 
the  appointment  to  those  offices  is  annually  made.  The  chief  ma- 
gistrate of  Perth  has  exercised,  in  various  instances,  the  power  of 
trying  crimes  punishable  by  death,  and  sentences  of  death  pronoui^ 
ced  by  him  have  been  carried  into  execution* 

For  a  very  long  period,  a. use  and  consuetude  has  existed  of  ad* 
dressing  the  chief  magistrate  of  Perth  by  the  titl^  of  the  Lord 
Provost.  He  has  uniformly  enjoyed  the  title  in  the  burgh,  and  in 
correspondence  on  the  affitira  of  the  town.  He  has  been  called, 
under  that  designation,  to  attend  the  annual  Convention  of  Burghs* 
He  communicates  with  Secretaries  of  State,  and  tether  public  offi<* 
eers,  under  that  designation,  and  is  so  addressed  by  them  in  their 
communications  to  him.  He  holds  various  powers  and  functions 
conferred  on  him  under  that  designation  by  various  acts  of  Pariii^ 
ment,  and  was  introduced  to  the  King  at  Holyroodhouse,  in  182% 
by  the  Lord- Lieutenant  of  Perthshire,  under  that  title,  while  the 
chief  magistrates  of  Aberdeen,  Dundee,  &c.  were  presented  aa  Pro- 
vosts of  those  towns  only.  The  Gazette  of  that  time  contains  the 
address  of  the  <  Lord  Provost,  Magistrates  and  Council  of  Perth/ 
which  was  presented  to  his  Majesty,  and  which  was  acknowledged 
by.the  Secretary  of  State  to  have  been  received  by  the  king  in  the 
usual  form.  Further,  he  has  received  the  title  and  designatioa 
under  a  deed  granted  by  the  Crown,  and  bearing  the  sign-maaoal 
of  his  Majesty.  In  the  precept  for  passing  a  warrant,  under  the 
Great  Seal,  for  the  incorporation  of  the  Royal  Lunatic  Asylum  at 
Perth,  he  is  expressly  directed  and  appointed  a  director,  under  the 
title  of  Lord  Provost ;  and  in  the  charter  passed  upon  this  precept 
or  warrant,  and  passing  the  Great  Seal,  the  designation  is  repeated. 

In  England,  the  title  of  Lord  Mayor  i^  assumed  by  the  chief 
magistrates  of  London  and  of  York.  In  neither  case  was  it  given 
•by  any  express  grant ;  Uorthcat^s  Hut  o/Ijondon^  b.  i«  c.  iv«  p.  70; 
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Drake's  Hist,  and  Ant.  of  the  City  of  York,  b.  i.  c.  6,  p.  181.     In  12^- 1830. 
Edinburgh  the  title  of  Lord  Prorost,  in  like  manner,  does  not  stand  ./T^^^**"^ . 

•  -I  .     ,  J  •      •  I  t  Magistrates  of 

upon  any  grant,  out  upon  prescriptive  usage  and  incidental  recog-  Penb  v.  Lord 
nition  alone ;  MaUlantTs  Hist.  ofEdin.  p.  227,  c.  i.  Advocate  and 

•^  *  JUBgtftrates  of 

DuDfermline. 

The  Lord  Justice'ClerL  withost  deciding  the  question  of  right,  ^  tt~  ^ 

«iii  J1-.  .m  %.  1  At      Opinion  of 

held^  that  as  me  designation  was  allowed  in  a  charter  under  the  couru 
Great  Seal,  and  as  the  Provost  of  Perth,  in  1822,  had  been  intro- 
dneed  to  his  late  gracions  Majesty  as  ^  Lord  Provost'  of  Perth»  and 
Ibis  title  had  been  recognised  by  the  Home  Secretary  in  answering 
an  address  to  the  King,  they  ought  not  to  object  to  his  now  using 
the  designation* 

Lords  Gillies,  Mackenzie  waA  Moncreiff  eofQCUtteds 

Lord  Meadowbank  thought^  as  the  qoestion  was  nused,  they  had 
power  to  decide  it  upon  the  evidenee  adduced*  He  was  not  satia« 
fied  with  the  authority  founded  on  acts  of  Parliament,  addresses  or 
otherwise,  where  any  designation  was  introduced  periculo  petentis. 
A  party  going  to  a  levee  is  announced  by  the  designation  he  gives 
in ;  and  a  gracious  answer  to  a  loyal  address  argues  nothing  in  sup- 
port of  the  right  to  a  particular  designation. 

Lord  Medwyn  was  inclined  to  agree  with  Lord  Meadowbank, 
that  the  use  of  the  designation  in  a  private  act  of  Parliament,  or  in 
a  charter  of  incorporation  of  a  company,  was  not  sufficient  to  give  a 
right  to  the  designation* 

The  Court  allowed  the  designation  on  the  bill  to  stand. 

The  Court  farther  approved  of  the  intimation  to  the  Chief  Ma- 
gistrate, it  being  his  duty  to  intimate  the  notice  to  the  other  ma- 
gistrates. Their  Lordships,  also,  (Lords  Meadowbank  and  Med- 
wyn dissenting,)  approved  of  their  warrant  on  the  merits,  proceed- 
ing upon  the  authority  of  the  cases  of  Dumbarton,  25th  June  1824, 
(Sh.  J.  C.  118,)  and  Nairn,  the  criminals  in  the  jail  of  which  were 
appointed  to  be  transported  to  Forres.  •  Lord  Medwyn  doubted  the 
authority  of  the  cases  referred  to.  Nairn,  at  all  events,  was  within 
the  same  sheriflfdom  as  Forres,  which  latter  town  did  not  object 

The  Court,  in  respect  it  would  be  competent  for  the  suspenders  Judgment. 
to  complain  of  the  proceedings  of  the  Magistrates  of  Dunfermline  in 
the  event  of  any  abuse  of  the  power  given  them  to  transport  cri- 
minal prisoners  to  the  jail  of  Perth,  refused  the  bill. 

Act.  PatUm.  Alt.  Sol- Gen.  (CumnghameJ  and  Shaw  SUwwri.  WiBiam 

Mwmaff  W.  S«  and  />.  CUghorn^  W.  d.  Agents. 
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No.  VIII.  I2th  March  1836. 

DAVID  AYTON 
offaind 

WILLIAM  HAIG,  (Procurator-Fiscal,  Glasgow.) 

Local  Statute. — (Glasgow  Police  Act.) — This  was  a  suspen- 
sion and  liberation  of  a  sentence  by  one  of  the  Magistrates  of  Glas- 
gowy  sitting  in  the  police  coart,  in  which  the  High  Court,  upon  a 
construction  of  the  Police  Act  for  that  city,  particularly  of  §  121, 
which  ^  requires  that  a  record  be  preserved  of  the  charge  and  of  the 
<  judgment  pronounced,'  found  that  the  act  had  been  sufficiently 
complied  with,  by  the  preservation  of  the  schedule  given  to  the 
jailer  as  the  warrant  of  commitment 

Act,  Dean  o/Fac,  f  Hope, J  and  Jas,  Anderson.  Alt.  5o/.«Cren.  ( CvMmgkametJ 

and  Handuside,        Jo,  Cutlen^  W.  S.  and  I).  Cteghom^  W.  S.  Agents. 


No.  IX.  12th  March  1836. 

LORD  ADVOCATE 

affainst 

JAMES  MCNEILL  or  MATHIESON. 

Process- Criminal. — f  Prisoner  returning  from  transportation,  J 

In  the  petition  of  the  Lord  Advocate  for  warrant  to  detain  McNeill, 
who  had  been  sentenced  to  death,  but  which  sentence  had  been  re- 
mitted, on  condition  of  his  being  transported  for  life,  and  who,  as 
alleged,  had  returned  from  transportation,  and  praying  their  Lord* 
ships  to  ordain  him  to  be  sisted  before  them,  <  in  order  that  his 

<  identity  may  be  established,  and  the  conditions  of  the  foresaid  re- 

<  mission  carried  into  execution,'  the  Court,  upon  the  authority  of 
the  cases  of  Young,  March  1788,  Plunkett,  Dec.  1791,  2  Hume^ 
145,  found  it  competent  to  take  proof  of  the  prisoner's  identity, 
and,  on  his  own  admission  of  the  fact  alleged,  ordained  him  to  be 
detained  in  the  tolbooth  of  Edinburgh  till  removed  for  transportation. 

•  Act,  ScL'Gen,  ( Ctmbighamey)  Imus.        Alt.  A,  Swinlau 
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No.  X.  lith  March  1836. 

LORD  ADVOCATE 
affaitut 

ARCHIBALD  ROBERTSON. 

« 

Rape. — Founds  that  this  crime  is  completed  by  forcible  penetration, 
without  emission. 

Lords  Mackenzie  and  M edwym  certified  to  the  High  Court,  ^  to 

*  consider  whether  any  and  what  sentence  should  follow/  on  a  ver- 
dict pronounced  against  Archibald  Robertson,  tried  at  Glasgow, 
6tb  January  1836,  for  rape ;  the  verdict  being,  *  The  Jury  unani- 

<  mously  find  that  the  pannel  had  carnal  connection,  as  libelled, 
«  with  Christian  Wright,  forcibly,  and  against  her  will,  by  pene- 

*  tration  of  her  private  parts ;  but  find  that  it  is  not  proved  that  ac- 

<  tual  emission  followed  penetration ;  and  in  respect  of  the  pannel's 

*  former  insanity  and  imbecility  of  mind,  recommend  him  to  mercy.' 

The  Court  having  heard  counsel  at  great  length,  (see  arguments 
in  Swinton^s  Justiciary  Reports,  part  i.  p.  94,)  and  having  taken  time 
to  consider  the  case,  pronounced  the  following  opinions : 

Lord  Gillies. — I  consider  this  a  case  of  great  importance,  but  it  Opinion  of 
is  one  on  which  my  opinion  has  never  varied.  By  the  terms  of  ^^^^' 
the  verdict  carnal  knowledge  was  found  proven  forcibly  and  against 
the  will  of  the  woman,  but  emission  was  found  not  proven.  Does 
penetration  without  emission  amount  to  the  crime  of  rape?  Un-* 
questionably  it  does.  Is  there  any  rational  difference' in  the  o£Pence, 
in  a  case  of  eroissio,  and  in  that  where  there  is  penetratio  only  ? 
The  guilt  of  one  party — the  injury  to  the  other — the  outrage  against 
decency— the  offence  against  religion,  is  the  same.  There  is  no 
foundation  in  morak,  in  reason,  or  in  religion,  for  holding  that  both 
are^  necessary  to  the  completion  of  the  crime.  If  the  law  were  such, 
we  should  be  compelled  to  obey  it,  however  contrary  to  reason  it 
might  be ;  but  I  do  not  think  it  necessary  to  go  over  the  cases 
which  have  been  quoted,  to  shew  that  the  weight  of  authority  is  the 
other  way.  In  England,  the  opinion  of  a  majority  of  the  Twelve 
Judges  was  certainly  given,  to  the  effect  that  both  circumstances 
were  necessary;  but  the  high  authority  of  Hale  is  opposed  to  this 
doctrine ;  and,  besides,  the  law  of  England  has  been  rendered  clear 
by  a  late  Act  of  Parliament;  and  if  we  were  to  find  that  both 
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12  Mar.  1836.  emissio  and  penetratio  were  necessary  to  the  completion  of  the 
^^^V^^    crime,  a  similar  act  relative  to  Scotland  would  be  immediately  re- 

v.  RobertKm.  q^i^^^l  9  bot  tbcre  18*110  case  in  which  it  has  been  decided  that 
emissio  is  necessary. 

Court?"  ^  j^^j  MeadotrftanAiT^I  hare  uniformly  entertained  the   same 

opinion.     We  do  not  find  that  a  decision  contrary  to  the  opinion 
expressed  by  Lord  Gillies  has  ever  been  pronounced  in  this  Court. 
All  the  authorities  will  be  found  to  arrive  at  the  same  conclusion. 
In  the  Roman  law,  all  that  is  said  is,  that  the  crime  must  be  com-^ 
pleted.     But  what  constitutes  completion  ?  In  support  of  the  doc- 
trine maintained  for  the  pannel,  reference  was  made  to  Carpsovius. 
My  reooUecdon  of  the  practice,  as  laid  down  by  that  commentator, 
IS  that  reference  was  made  to  midwires.    This  proves  that  pene- 
tration was  the  point  required  to  be  proved.     We  have  been  told 
that  there  was  nothing  on  this  point  to  be  found  in  the  canon  lav. 
But  in  the  <  Dictionnaire  Historique  et  Critique^  of  Bayle^  (Rot- 
terdam, 1720,)  voce  Quellenect  (vol.  iii.  p.  2402,}  we  find  a  detait^ 
of  the  mode  of  deciding  questions  of  divorce  on  the  gronnd  of 
impotency  under  that  law,  from  which  it  is  evident  that  intromitsio, 
and  not  emissio,  was  regarded.     It  is  well  known,  too,  that  a  mar- 
riage between  a  eunuch  and  female  was  valid  by  the  canon  law. 
In  onr  own  law  reference  has  been  made  to  the  case  of  Mont- 
gomerie.     Besides  Lord  Gillies,  there  were  present,  on  that  trial. 
Lord  Succoth,  Lord  Pitmilly  and  myself,  and  we  all  concurred  in 
the  opinion  expressed  by  bis  Lordship.     I  nsay  mention  also,  from 
the  notes  of  the  late  Lord  Meadowbank,  that  when  he  was  at  Jed- 
burgh, as  Advocate-depnte,  Lord  Hailes  told  him  he  never  looked 
upon  emission  as  necessary ;  and  that  if  there  was  evidence  of  it, 
he  considered  it  a  proof  of  a  less  extent  of  violence  having  been 
used,  as  the  woman,  in  order  to  depone  to  emission,  must  have 
been,  in  some  degree,  collected  when  the  crime  was  committed. 
On  the  whole,  I  am  of  opinion,  that  to  constitute  the  crime  of  rape, 
it  is  sufficient  that  there  be  full  penetration ;  though  in  grown 
women  mere  eonatns  is  not  sufficient,  it  is  necessary  that  the  pene- 
tration be  complete.^ 

Lard  Mackenzie. — I  enti lely  concur.  What  is  the  essence  of  the 
crime?  Dishonour  by  violence,  not  the  danger  of  pregnation,  as  to 
which  no  question  is  ever  asked.  Is  a  woman  dishonoured  or  not 
by  a  forcible  entry  of  her  person  ?  This  has  never  been  doubted  in 
any  country  of  Europe.  Our  law  has  always  been  consistent  on 
the  point.  No  statute  or  decision,  and  no  writer  down  to  Mr  Burnett, 
ever  required  more  than  full  penetration.  I  cannot  see  \i^hy  thercf 
must  be  emission,  if  impregnation  is  not  necessary.    It  add^  nothing 
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to  the  wiekednessy  or  to  the  injury.     No  indictment  that  I  have  IS  Mar.  183& 

seen  epedfies  that  emisBion  took  place ;  but  had  it  been  an  essen*    ^""^N^*^ 

tial  circumstanoe,  it  must  have  been  stated.     In  a  great  majority  of  ^  RobertBro. 

the  cases  of  rape  which  have  occurred,  actual  emission  has  not  been       -[ — 

proved,  and  yet  capital  punishment  has  followed.     It  is  argued  in  court?*!  * 

English  cases  that  enissio  may  be  presumed,  as  in  adultery;  but 

it  is  not  emisrio,  but  penetratio,  that  is  presumed  in  adultery.    And 

between  it  and  rape  there  is  this  difference,  that  in  adultery  o<ne 

party  cannot  be  made  a  witness.     The  essentials  of  the  crime  must 

be  preyed,  not  presumed.    In  cases  of  rape,  it  would  not  be  enough, 

as  in  adultery,  to  prove  that  the  man  was  <  nudus  cam  nuda.'    The 

completion  4)f  the  crime  must  be  proved  by  the  woman's  evidencey 

or  when  that  is  imposable,  (as  in  the  case  of  chiUren,  or  of  a  wo«> 

Bsan  who  has  died  since  the  commission  of  the  offence,)  by  proof 

as  to  the  state  of  her  pernon.     Now,  in  a  great  number  of  cases 

there  can  be  no  proof  oi  emisaia    It  is  said,  questions  are  put  to 

the  woman,  es  to  whether  the  man  had  his  will  of  her.     But  this  is 

only  done  from  a  desire  on  the  part  of  the  prosecutor  to  exhaust  the 

ease ;  just  as  in  a  trial  for  murder,  if  the  death  had  been  followed  by 

maiming  and  disfiguring  the  body,  such  treatment  would  be  proved, 

to  exhaust  the  case,  though  not  an  essence  of  the  crime.     But  sup«- 

pose  that  this  question  has  hitherto  been  put,  because  the  point  of 

law  was  thought  to  be  doubtful,  it  affords  no  proof  of  what  the  re* 

quisites  of  the  crime  are.     If  rape  required  emissio,  then  the  dis* 

honour  of  the  woman,  when  no  emissio  toek  place,  would  be  a  crime 

of  an  inferior  nature,  not  a  |>lea  of  the  Crown,  and  might  be  tried 

by  the  inferior  courts ;  yet  there  is  no  Jndioatign  of  sncfa  an  opinion 

in  our  law* 

.    Z'Ord  Moncreiff. — The  verdict  may  admit  of  two  meanings.     It 

finds  carnal  knowledge  proved  as  libelled,  forcibly,  and  against  the 

woman's  will,  but  finds  emission  not  proved.     If  this  means  that 

this  £ict  was  not  specifically  proved,  no  one  maintains  that  that  is 

necessary.     But  the  question  is,  what  is  the  carnal  knowledge  li«> 

belled  ?  I  am  persuaded  that  the  whole  weight  of  authority  is  in  fa* 

vour  of  complete  penetration  by  violence  being  sufficient.    The 

civil  law  contains  nothing  inconsistent  with  this.     Mr  Hume  weU 

defines  the  crime  of  rape,  *  knowledge  of  a  woman's  person  forci* 

<  bly,  and  against  her  will.'     When  we  look  at  the  English  law, 

there  is  no  doubt  that  there  was  a  period  when  a  majority  of  the 

Judges  gave  a  conjbrary  decision ;  some  of  the  ablest  men  that  ever 

sat  on  the  Bench  dissenting ;  but  when  we  look  back  to  Coke  and 

Hale,  we  see  that  the  old  law  of  England  was  different;  and  the 

^ew  act  restores  it  to  what  it  was  in  their  times.     Witb  os  in  Sco^ 
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12  Mir.  1836.  land  the  practice  has  neyer  yaried^     I  will  not  allude  to  any  cases 
^'^V*^    except  that  of  Errol,  1608,  where  the  libel  is  very  specific  in  stat- 

v.^^liobcrtMn**^"?  ^'^^^  ^'*®  pannel,  after  sundry  attempts  upon  the  woman,  '  was 
^  within  her  body,' — shewing  that  penetration  was  the  important 

CouTt^^  ^  point  to  be  proved.  And  all  the  cases  are  to  the  same  effect,  till  we 
come  down  to  that  of  Montgomerie.  One  authority  entitled  to  con- 
siderable weight,  I  mean  Mr  Burnett,  takes  an  opposite  view  of  the 
question ;  but  the  case  to  which  he  refers,  that  of  Foulden,  does 
not  bear  out  his  doctrine.  If  Burnett  had  founded  his  opinion  upon 
his  own  experience,  which  was  great,  or  the  dicta  of  Judges  then 
on  the  Bench,  it  would  have  had  greater  force ;  but  he  does  not  say 
that  he  had  heard  the  law  so  laid  down  by  the  eminent  Judges  who 
sat  upon  the  Bench  during  bis  time ;  and  from  his  silence  on  this 
point,  I  think  we  are  warranted  in  holding  that  the' law  is,  and  has 
been,  as  stated  by  Mr  Alison.  In  the  cases  which  I  have  tried,  I 
have  generally  told  the  Jury,  that  there  was  no  necessity  to  have 
'  proof  of  more,  than  that  the  man  accomplished  his  purpose,  and  by 
violence.  I  suppose,  therefore,  that  the  verdict  here  means  no  more 
than  that  emission  was  not  specifically  proved.  But  even  if  the 
Jury  were  of  opinion  that  it  was  clearly  established  that  there  was 
no  emissio,  I  think  the  crime  is  completed  by  full  penetratio. 

Lord  Medwyn. — Having  assisted  at  the  trial,  I  think  it  right  to 
state,  that  I  believe  the  Jury  held  that  there  was  complete  proof  of 
penetration,  but  not  of  emission.  Indeed,  there  was  not  evidence 
of  emission.  I  concur  in  the  opinions  delivered.  The  principle 
which  fully  supports  this  opinion  is  well  stated  in  a  passage  in  East's 
Pleais  of  the  Crown,  (vol.  i.  p.  437,)  where  the  reason  why  such 
should  not  be  reqifired  to  constitute  the  crime  of  rape  is  well  ex- 
plained.    <  The  quick  sense  of  honour,'  he  says,  '  the  pride  of  vir- 

<  tue,  which  nature,  to  render  the  sex  amiable,  hath  implanted  in  the 

<  female  heart,  as  Mr  Justice  Foster  has  expressed  himself,  is  already 

<  violated  past  redemption,  and  the  injurious  consequences  to  so^ 
^  ciety  are  in  every  respect  complete.'  I  have  no  doubt  that  the 
cause  of  the  peculiarity  which  existed  till  lately  in  the  law  of  £ng- 
land)  (for,  so  far  as  I  know,  in  this  respect  it  was  peculiar,)  was 
the  apprehension  of  false  accusations  in  such  a  crime  as  this,  and 
where  one  witness  is  sufficient  to  convict,  and  the  consequent  an- 
xiety that  there  should  be  complete  proof  of  the  violence  having 
been  committed.  But  it  was  not,  even  before  the  statute  182^ 
necessary  that  there  should  be  proof  of  emission.  Ail  that  was  re- 
quired was  a  conviction  on  the  minds  of  the  Jury  that  it  had  taken 
place.  In  the  text  of  the  civil  law,  there  is  nothing  to  justify  the 
remark  of  Carpsovius.     And  Miiller,  the  Saxon  lawyer,  repudiates 
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his  doctrine ;  as  does  Boebmer,  in  his  Ekmenta  JwrisffntdenMm  Ger^  12  Mar.  183& 
97ian«ca?9  where,  after  describing  ia  wbat  the  crime  eonsbts,  as  ^  con-  J^^^T^T*^' 

*  janctio  membroram  genitalium  viol^ita,'  he  adds,  <  evidens  est  «.  Robertson. 

*  seminis  immissionem  hie  firustra  a  Carpsovio  requiri.'     It  is  laid  .  r7~  , 

*     ,  *     ,  opinion  of 

down  by  the  most  -eminent  of  the  Spanish  canonists,  Sanchez,  coun. 
in  his  Treatise  De  <  Saneto  Matrimonii  Sacramento^*  <  Qnando  vir 

*  potest  coire  non  tamen  seminare,  validiim  esse  matrimonium,  jas 

*  tenebant  doctores.'  And  it  is  well  known  that  castratif  in  the 
words  of  Valentini,  fPandecta  Medico-Legalesy  vol.  i.  p.  136,)  pos- 
suDt  deflorare  qaamcanque  mnlierem,  nallam  tamen  impregnare.  To 
this  Juvenal  alludes,  in  satirising  the  vices  of  the  Roman  women : 

Sunt  quas  Eunuchi  imbeUes,  ac  mollU  semper 
Oscula  delectant. 

At  first  they  were  not  forbidden  to  marry,  and  in  Valentini  there 
is  a  long  chapter,  ^  De  Conjugio  Eunuchi ;'  and  it  was  only  for- 
bidden by  the  canon  law,  by  a  rescript  of  Sixtus  V.  among  the 
other  vigorous  attempts  at  reform  by  that  able  Pontiff,  <  quia  tamen 

*  ad  coeundum,  non  ad  generandum  idonei.'  It  has  been  well 
said,  that  <  it  would  be  a  strange  state  of  the  law,  if  a  person  ca- 
'  pable  of  coition,  and  of  contracting  marriage,  was  held  incapable 

<  of  committing  a  rape,  so  that  he  may  have  perpetrated  all  the 

*  more  atrocious  parts  of  his  crime,  and  yet,  being  interrupted  in 

*  the  least  voluntary  constituent  of  it,  escape  the  well-merited  ven- 

*  geance  of  the  law,  while  it  is  evident  that  the  innocent  victim  has 

<  suffered  in  mind,  body  and  reputation,  as  much  as  if  the  crime-had 

<  been  legally  committed ;'  (Paris  and  Fanblanqu^s  Medical  Ju^ 
risprudencej  vol.  i.  p.  434.)  This  alludes,  of  course,  to  the  state  of 
the  law  in  England  before  the  late  change.  In  America,  the  Eng- 
lish law  on-this  subject,  as  settled  by  the  courts,  after  considerable 
fluctuation,  was  generally  adopted ;  but  not  in  the  state  of  Phila- 
delphia. And  in  the  new  state  of  Illinois,  that  part  of  the  law 
which  required  emission  was  formally  repealed  in  1819.  As  it 
does  not  appear  ever  to  have  been  otherwise  held  in  our  practice, 
we  can  have  less  hesitation  in  supporting  this  view  of  the  law,  so 
consistent  with  the  feelings  of  human  nature,  and  the  laws  of  mo- 
rality, since  such  has  been  now  adopted  in  the  legislation  of  Eng- 
land. 

Lord  JusHce-CUrh — The  very  important  point,  raised  by  this 
verdict  has  never  yet  been  solemnly  decided.  I  have  arrived  at  the 
same  opinion  as  that  expressed  by  your  Lordships.  1  am  not  sa- 
tisfied that  there  is  any  dictum  in  the  civil  law  which  warrants  the 
opinion  of  Carpsovius.  In  our  own  law,  Mackenzie  gives  no  indi- 
cation of  opinion.     Mr  Hume  leaves  his  opinion  to  be  gathered 
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12  Mar.  J 886.  from  the  cases;  and  when  we  examine  these,  we  do  not  find,  in 
the  interlocutors  of  relevancy,  or  in  the  judgments  pronounced, 
V.  Robertson.  ^^^^  ^^^  Court  found  the  circumstance  of  emissio  necessary.    There 
IS,  indeed,  the  indication  of  a  contrary  opinion  by  Burnett,  to  which 
1  pay  the  greatest  respect,  whenever  he  speaks  from  his  own  ex- 
perience ;  but  the  case  of  Foulden  affords  no  materials  for  the  con- 
.clusipn  to  which  he  comes.     Then  we  have  the  express  opinion  of 
•Mr  Alison,  who  has  given  the  profession  a  very  valuable  work  on 
criminal  law.     We  must  decide  this  question  according  to  the  law 
of  Scotland,  of  which  there  thus  seems  to  be  no  doubt     As  to  the 
law  of  England,  the  opinion  both  of  Coke  and  of  fi[ale,  in  their 
most  authoritative  works,  is  to  the  same  effect    Hawkins'  opinion  is 
very  undecided,  being  qualified  by  the  words,  *  it  is  said,'  or,  *  it 
*  seems.'     Then  it  is  evident  that  doubts  have  been  entertained  m 
later  times  upon  the  point.     But  the  great  authorities  in  English 
law,  (even  before  the  recent  statute,)  are  favourable  to  the  doctrine 
of  our  law,  which  1  hold  to  be,  that  there  must  be  a  full  penetra- 
tion, in  short,  a  coitus,  and  that  nothing  more  is  necessary  to  con- 
stitute the  crime.     In  the  cases  of  this  nature  which  I  have  had  the 
misfortune  to  try,  I  have  never  stated  the  law  as  different  from 
the  opinion  which  I  now  entertain.     Where  the  woman  swore  that 
the  man  had  not  his  will  of  her,  I  have  told  the  Jury  that  this  was 
merely  en  attempt ;  but  I  never  charged  to  the  effect,  that  when 
there  was  full  and  complete  penetratio,  any  thing  further  was  ne- 
cessary to  constitute  the  crime  of  rape. 

The  C(mrt  accordingly  found,  that  the  verdict  returned  against 
the  pannel  establishes  the  crime  of  rape  as  libelled  against  him. 

Mr  SolicUor-General  stated,  that,  under  the  circumstances  of 
the  case,  he  thought  himself  justified  in  restricting  the  libel. 

In  respect  of  the  above  judgment  of  the  Court,  and  the  restric- 
tion entered  on  the  record,  the  pannel  was  sentenced  to  transpor- 
tation beyond  seas  for  life. 


Judgment. 


r 


For  the  Crown,  Sd-Gen.  (^Ctmmghame,)  and  JSandj^iide,        For  the  Pannel,  Shad, 
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CONTINUED  rBOM  29tH  KARCH  1834  TO  I2tH  SEPTEMBER  1835. 


WILLIAM  AINSLIE  TURNER,  App. 
Mrs  LILLIAS  BALLENDENE  on  M'WHANNEL,  Hup. 

{^  Mareh  1832,  F.  C.) 
29  A  March  1834. — Ordered  and  adjadged.  That  the  interlocutors 
comptained  of  be  affirmed. 

ARTHUR  JOHN  ROBERTSON,  App. 
Mrs  LETITIA  ETTLES,  Betp. 
(15IA  FA.  1888,  V.  C.) 
6ih  April  1884. — Ordered  and  adjudged,  That  the  interlocutors 
complained  of  be  reversed. 

ROBERT  WEIR,  App. 

GAVIN  GLENNIE,  Besp. 

{4tli  Feb.  1832,  ?•  C.) 

7th  April  1834. — Ordered  and  adjudged,  That  the  interlocutors 
complained  of  be  reversed ;  and  the  Lords  find  it  not  proved  that 
the  occupiers  of  the  lower  mills  had  possessed  a  road  or  access  to 
the  damhead,  or  been  in  use  to  regulate  the  sluice  there,  for  seven 
years  previous  to  the  oommenoement  of  this  action ;  and  that,  on 
the  contrary,  it  is  proved  that  any  possessicm  by  them  does  not 
iceach  back  for  nearly  so  long  a  period :  The  Lords  also  find,  that 
as  the  respondents  had  no  express  grant  of  servitude,  or  decree  of 
declarator  to  this  effect,  and  as  they  have  had  no  possession  suffi* 
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cient  to  entitle  them  to  a  possessory  judgment,  the  appellant,  as 
proprietor  of  the  ground,  has  right  to  prevent  them  or  their  ser- 
vants from  using  the  road  in  dispute,  except  in  the  case  of  obstruc- 
tion in  the  water  of  the  mill-lead  in  question,  or  of  actual  damage 
arising  to  their  works;  but  in  respect  it  is  not  proved  that  the  re- 
spondents or  their  servants  had  done,  or  threatened  to  do,  any  thing 
inconsistent  with  the  fights  of  the  appellant,  the  Lords  find,  that 
the  appellant  was  not  entitled  to  such  interdict;  therefore  refuse  the 
same,  but  grant  the  interdict  craved  as  to  the  use  of  the  road  to 
Tamaree  mill,  acquired  by  the  appellant's  predecessor  by  feu-con- 
tract from  Archibald  Napier,  the  respondents  making  no  claim 
thereto;  and  the  Lords  farther  find  no  expenses  due  to  either 
party,  in  any  part  of  the  proceedings :  And  it  is  farther  ordered, 
that,  with  the  above  findings,  the  cause  be  remitted  back  to  the 
Court  of  Session  in  Scotland,  to  proceed  therein  as  shall  be  just 
and  consistent  with  this  judgment 


ALEXANDER  SCOTT,  App. 

JAMES  STEWART,  Resp. 

{23d  Jan.  1829,  R  C.) 

7th  April  1834. — Ordered  and  adjudged.  That  the  interlocutors 
complained  of  be  reversed ;  and  it  is  declared,  that  the  tutory  expired 
with  the  death  of  Thomas  Strong,  one  of  the  tutors,  and  that  the 
survivors  did  not  take  the  ofiSce :  And  it  is  further  ordered,  that 
with  this  finding.the  cause  be  remitted  back  to  the  Court  of  Session, 
to  proceed  therein  as  shall  be  consistent  with  this  judgment. 


ANDREW  MILLER,  App. 
EARL  OF  GLASGOW,  Beq?. 
{IstFeb.  1831,  F.  C.) 
7tk  April  1834.— Ordered  and  adjudged,  That  the  interlocatois 
complained  of  be  affirmed. 


ROBERT  ALLAN  and  SON,  App. 

ALEXANDER  TURNBULL,  Besp. 

{lit  March  1833,  F.  C.) 

'  8th  April  1834.— Ordered  and  adjudged,  That  the  interlocatois 
complained  of  be  affirmed. 
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MAGISTRATES  OF  DINGWALL,  App, 

Mas  HAY  MACKENZIE,  msp. 

(im  Jviy  1832,  F.  C.) 

.    12/^  AprH  1834.— Ordered  and  adjudged.  That  the  interloratora 
complained  of  be  a£5nned. 

JOHN  HUNTER,  App. 

JAMES  GEORGE'S  TRUSTEES,  ilwp. 

(24rt  May  1832,  F.  C.) 

>    13^A  May  1884. — Ordered  and  adjudged.  That  the  interlocatora 

complained  of  be  affirmed,  with  L.200  costs. 

JAMES  STEWART,  App. 

WILLIAM  KELLY,  JUsp. 
(21rf  Jan.  1833,  F.  C.) 
.    \%th,  May  1834. — Ordered  and  adjudged,  That  the  interlocutors 
complained  of  be  affirmed,  with  L.200  costs. 

Sir  C.  a.  LESLIE,  App. 

ALEXANDER  SHEPHERD,  Retp. 

(22i  Feb.  1833,  F.  C.) 

•    80^1  May  1834. — Ordered  and  adjudged,  That  the  interlocutors 

complained  of  be  affirmed,  with  L.178 :  13 : 6  costs. 

WILLIAM  PAUL,  App. 

ARCHIBALD  GIBSON,  Betp. 

(13<A  Fd).  1834,  F.  C.) 

.    14^  June  1884. — Ordered  and  adjudged.  That  the  interlocutors 

complained  of  be  affirmed. 

CHARLES  FERRIER,  App. 

WILLIAM  MOWBRAY,  Betp 

(%th  My  1832,  F.  C.) 

,     ^\st  Jvmie  1834. — Ordered  and  adjudged.  That  the  interlocutors 

complained  of  be  affirmed,  with  L.175  costs. 
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JAMES  HAMILTON^  Jpp. 
Miss  MARGARET  LITTLEJOHN,  Resp. 
«       (lath  Dec  1889,  F.  C.) 

SUA  Jufy  1884. — Ordered  and  adjadged,  Tfaet  the  interlocBlon 

complained  of  be  reversed. 

WILLIAM  FORBES,  jfyp. 

JOHN  LIVINGSTONE,  lU^ 

{Hti  ^  1882,  F.  C.) 

9th  Juhf  ld34.->Ordned  and  adjudged,  Thai  tb«  interlceotors 
complained  of  be  affirmed. 

JOflN  LAWSON,  App. 

Mbs  a.  W.  OGILVY,  Betp. 

{l^th  May  1839,  P.  C.) 

8t/l  Jtify  1894. — Ordered  and  adjudged,  Tbat  th«  interloeaton 
complained  of  be  affirmed. 

R«r.  JAMES  CRAIO,  App. 

DUKE  OF  HAMILTON,  Besp, 

(Q6tii  May  1831,  F.  C.) 

bth  Aug.  1834.->-Ordered  and  adjudged,  Tbat  the  interloeaion 
complained  of  be  affirmed,  with  L.119,  lOs.  costs. 

HENRY  ALEXANDER  DOUGLAS  and  Othebs,  Jpp, 

JAMES  WILLIAMSON,  Ik»p. 
{mhFib.  1832,  F.  C.) 
1th  Aug.  1884. — Ordered  and  adjudged,  That  the  interloeatns 
complained  of  be  affirmed,  with  L.165 : 6 : 5  costSk 

CoLowEL  ROBERT  HENRY,  App. 

ALEXANDER  MACEWAN,  lUsp. 

(^bik  May  1832,  F.  C.) 

9th  Aug.  1834. —  Ordered  and  adjudged,  That  the  iaterloeiiton 
complained  of  be  affirmed,  with  L.800  costs. 
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THOMAS  MACMILLAN  and  Others,  App. 
CHARLES  CAMPBELL,  Mesp. 
{iOiMerdi  1831,  F.  C.) 
I4M  Au^.  1684<-~Ord«r«d  and  adjudged.  That  the  interlcMHitors 
4enpl«uie^  of  b«  aflSnasd,  «ith  L.171  cdM, 

JAMES  COX,  App. 
M18SB8  M.  AKB  M.  STEAD,  Resp. 
•  {\a  Jme  1883,  F.  C.)' 
15/A  Aug.  1834. — Ordered  and  adjndged.  That  the  interlocutors 
complained  of  be  affirmed,  with  L.MO  costs. 

LORD  ELIBANK  and  Others,  App. 
PATRICK  MURRAY,  Eap. 
(2d  Jufy  1838,  F.  C.) 
19^/t  March  1835. — Ordered  and  adjudged,  That  the  interlocutors 
comphuned  of  be  affirmed*,  urith  L.100  costs. 


EARL  OF  STRATHMORE'S  TRUSTEES,  \. 
And  Sib  JOHN  MARJORIBANKS'  TRUSTEES,/    ^' 

PATRICK  MURRAY,  Betp. 
(9/A  My  1833,  F.  C.) 

19A  March  183S. — Ordered  and  adjadged.  That  tli6  interlocu- 
tors complained  of  be  affirmed. 


WILLIAM  MOREHEAD*  App. 

Dr  ROBERT  MOREHEAD  and  Others,  Resp. 

(2d  Jw/y  1833,  F.  C.) 

Q\st  Mardi  1836. — Ordered  and  adjudged,  That  the  interlocu- 
tor complained  of  be  reversed. 

Mrs  ANN  HAMILTON,  App. 
ALEXANDER,  DUKE  OF  HAMILTON,  Eesp. 

{Qth  JvJy  1828,  F.  C.) 
QUt  March  1834. — Ordered  and  adjudged.  That  the  inteilocu- 
tors  complained  of  be  affirmed. 
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JOHN  JACK,  Jpp. 

WILLIAM  LYALL,  Resp. 

(12/A  June  1833,  F.  C.) 

1st  April  1835. — Ordered  and  adjudged.  That  the  interlocnton 

complained  of  be  affirmed,  vntb  costs,  to  be  certified  by  the  derk 

assistant. 

WILLIAM  TAYLOR,  App. 
JAMES  KERR,  iZeqv. 
(17tA  Jon.  1833^  F.C.) 
Wi  April  1835. — Ordered  and  adjudged,  That  the  interlocnton 
complained  of  be  affirmed. 

GEORGE  JOHNSTON,  App. 

EDINBURGH  and  GLASGOW  UNION  CANAL 

COMPANY,  R^stp. 

{17 th  Jan.  1834,  F.  C.) 

9^  AprU  1835. — Ordered  and  adjudged,  That  the  interlocutors 
complained  of  be  affirmed,  with  costs. 

MAGISTRATES  and  TOWN-COUNCIL  of  DUNBAR, 

App. 

MARY,  DUCHESS  DOWAGER  OF  ROXBURGHE,  amd 

Others,  Besp. 

{4th  July  1833,  F.  C.) 

\Qih  AprU  1835. — Ordered  and  adjudged.  That  the  interlocutors 
comphuned  of  be  reversed. 

PROFESSOR  WALKER'S  TRUSTEES,  App. 

THOMAS  MANSFIELD,  Resp. 

(28M  Jttne  1838,  F.  C.) 

10<ft  AprU  1835.— 'Ordered  and  adjudged.  That  the  interlocator 
complained  of  (in  so  far  as  it  finds  the  defenders  liable  in  expenses) 
be  reversed ;  and  that  the  said  interlocutor  in  all  other  respects  be 
affirmed.. 
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LORD  MACDONALD,  App. 
HON.  ARCHIBALD  MACDONALD,  Eetp. 

(Wth  May  1S32,  F.  C.) 
'    1 3^  April  1 835. — Ordered  and  adjudged,  That  the  interlocutors 
complained  of  be  affirmed. 

JOHN  NAPIER,  App. 

MISS  XAVERIA  GLENDONWYN  and  Others,  Besp. 

(12«&  J«iu!l83d,  F.  C.) 

^      13^  April  1835. — Ordered  and  adjudged,  That  the  interlocutor 
complained  of  be  affirmed,  with  costs. 

RICHARD  ALEXANDER  OSWALD,  App. 
JAMES  M*WHIRR,  Resp. 
(8tt  March  1833,  F.  C.) 
13^A  April  1835. — It  is  declared,  That  it  is  the  opinion  of  this 
House,  that  the  statement  of  facts  in  the  pleadings  in  this  cause, 
mentioned  as  having  been  submitted  to  the  Court,  for  their  judg- 
ment thereon,  does  not  furnish  a  suiBcient  ground  for  the  judgment 
of  the  Court  upon  .the  question  in  this  case,  and  that  there  ought 
to  be  a  farther  trial  before  a  Jury  upon  another  issue ;  and  there- 
fore it  is  ordered  and  adjudged,  that  the  interlocutors  in  this  case 
be  reversed :  And  it  is  farther  ordered,  that  the  cause  be  remitted 
back  to  the  Second  Division  of  the  Court  of  Session,  in  6rder  that 
their  Lordships  may  direct  another  trial  before  a  Jury  upon  the 
following  issue :  That  is  to  say,  <  Whether  the  places  in  which, 
^  during  the  years  1822,  1824  and  1825,  stake  nets  or  other  fixed 

<  machinery  were  placed  and  used  for  fishing  salmon  by  Richard 

<  Alexander  Oswald,  and  the  other  defenders,  respectively,  or  their 
'  respective  tenants,  are  within  the  water  of  Solway  ?'  And  it  is 
farther  ordered,  that  the  defenders  respectively,  in  the  action  in 
the  Court  below,  be  pursuers  in  the  trial  of  the  said  issue :  And 
it  is  farther  ordered,  that  the  before  mentioned  <  statement  of  facts ' 
is  not  to  be  used  or  founded  on  by  either  party,  as  any  evidence  or 
admission  of  any  fact  therein  alleged :  And  it  is  farther  ordered^ 
that  the  said  Court  of  Session  do  and  shall  make  such  orders,  and 
give  such  directions  relative  to  the  costs  already  paid,  or  ordered  to 
be  paid,  by  any  of  the  said  parties  in  this  cause,  a9  to  such  Court 
shall  seem  meet ;  and  do  farther  proceed  in  the  said  cause  in  such 
manner  as  shall  be  just  and  consistent  with  this  judgment. 


8  JUDGMENTS  OF 

JAM£S  Forrester,  App. 

JOHN  CAMPBELL  and  Amotssb,  B£$p. 
(2»A  June  1831»  F.  C) 
Id/A  April  18S5.*-Orderfid  add  adjudged.  That  the  ifiterloeBtor 
complained  of  be  affirmed. 

Sir  WINDHAM  CARMICHAEL  ANSTRUTHER,  Apf. 

Mag  MARION  ANSTRUTHER  avd  HUSBAND^  itdf. 

(28a  Kw.  1833,  F.  C.) 
IMA  April  1886.— It  is  declared  that  thb  Honse^  (byeomentof 
parties,)  forbears,  hoc  statu,  to  pronoonoe  any  judgment  upon  tb« 
matter  of  the  said  appeal ;  but  it  is  ordered  and  adjudged,  tbat 
the  case  be  remitted  back  to  the  Second  Diyision  of  the  Court  of 
Session,  with  an  instruction  to  the  Judges  of  that  Division  to  order 
the  matter  of  law  in  question  to  be  heard  before  the  whole  JudgOi 
including  the  Lords  Ordinary,  and  to  pronounce  judgpBcnt  accord- 
ing to  the  opinions  of  the  majority  of  such  whole  Judges,* 

THOMAS,  EARL  of  ELGIN  and  KINCARDINE,  and 

Others,  App. 

Sib  CHARLES  HALKET,  tUsp. 

XT  £  COMTRiU 

(eM  3farcA  1883,  and  9A  i%&.  1831,  F,  C.) 
IMA  AprH  1885.--Ordered  and  adjudged.  That  the  ioterloeBlWt 
in  so  far  as  complained  of  in  the  original  appeal,  be  affirmed,  witk 
costs :  And  it  is  farther  ordered,  that  the  interlocutor  <rf  the  I^ 
of  the  Second  Division  of  9th  February  1831,  complained  of  in  tbe 
cross  appeal,  in  so  far  as  it  finds  the  defenders  entitled  to  ezpeaie^ 
since  the  date  of  the  interlocutor  therein  mentioned,  and  remits  tt 
the  Lord  Ordinary  to  proceed  accordingly,  be  reversed :  And  it  a 
ferther  ordered,  that  if  such  expenses  have  been  paid  by  the  pa^ 
Buer,  the  same  shall  be  repaid  to  him  by  the  defenders :  And  in  re 
gard  to  the  interlocutors  of  the  said  Lords  of  the  Second  Difitka 
of  12th  Deoember  1882,  it  is  declared,  that  the  defendeit  are  lia- 
ble to  the  pursuer,  as  the  consideration  to  be  paid  by  them  to  hiOr 
from  the  commencement  of  the  Pitfirran  level,  for  working  the  ooii 
fields  in  Clune  and  Balridge,  in  the  sum  of  L.117,  lOs.  in  additkw 
to  the  sum  of  L.100,  making  together  the  sum  of  L*217,  10s.  in* 
stead  of  the  sum  L.129  :  7  :  6,  in  the  said  interlocntor  oMotioned; 
and  that  the  defenders  are  liable  to  the  punoer  in  the  aom  of  L4SiH 
as  the  full  estimated  expenses  of  clearing  the  Urquhart  level,  tf 
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therein  mentioned,  instead  of  tlie  L.212,  in  the  said  interlocutor 
mentioned,  as  the  hiUf  of  soch  expense :  And  it  is  farther  ordered, 
that  the  interlocutors  oomplained  of  in  the  said  cross  appeal,  in  so 
£Eur  as  the  same  are  not  hereby  altered  and  varied,  be  affirmed* 

JOHN  M*TAGGART,  App. 

WILLIAM  WATSON,  Resp. 

[  (24^A  Jatu  1834,  F.  C.) 

^  16ik  April  188^* — Ordered  and  adjudged^  That  the  interlocutors 

comjplained  of  be  reversed* 

i  Lieut^-General  MATTHEW  SHARPE,  App. 

CHARLES  KIRKPATRICK  SHARPE,  Resp. 

4  {3d  July  1832,  F.  C.) 

iOih  April  1835. — It  is  declared,  That  the  disposition  and  deed 
of  entail  is  not  sufficient  to  prevent  the  said  appellant,  and  the  other 
heirs  of  entail,  from  selling,  or  otherwise  disposing  or  burdening 
with  debt  the  said  estates,  or  from  gratuitously  alienating  or  dispo- 
sing of  the  same :  And  it  is  therefore  ordered  and  adjudged,  that 
[  the  several  interlocutors  complained  of  be  reversed,  and  the  cause  re* 

mitted  back  to  the  Court  of  Session,  to  do  therein  as  shall  be  just 
and  consistent  with  this  judgment. 

DONALD  M«AULAY  Jun.  App.  ' 

I  JAMES  ADAM  and  DAVID  BROWN,  W.  S.  Resp. 

\  {l7thFeb.  1834,  F.  C.) 

t  7th  May  1835. — Ordered  and  adjudged.  That  the  interlocutor 

I  complained  of  be  affirmed,  with  this  variation,  that  the  appellant,  in 

I  addition  to  the  deduction  of  L.304 :  13  : 8,  mentioned  in  the  inter- 

I  locutor  of  15th  (signed  18th)  February  1834,  is  entitled  to  a  farther 

I  deduction  of  the  sum  of  L.200,  paid  by  him  on  the  23d  July  1832, 

I  under  deduction  of  the  interest  due  ther^n,  from  the  I7th  No- 
vember 1881,  until  the  same  was.  paid. 

JAMES  BUTTON  SYME,  App. 
PETER  BROWN,  Resp. 
{&tb  Fib.  1835,  F.  C.) 
12^A  May  1835. — Ordeoed  and  adjodged,  That  the  interlocutors 
eoo^kaned  of  be  affirmed,  with  costs. 


10  JUDGMENTS  OF 

SAMUEL  CATTERNS,  Jpp. 
HUGH  TENNENT,  2&y. . 
{6th  June  1834,  F.  C.) 

.  12/A  May  1835. — Ordered  and  adjudged,  Tliat  the  interlocutOH} 
in  80  far  as  complained  of,  be  reversed:  And  it- is  farther  ordered, 
that  the  said  cause  be  remitted  back  to  the  said  Court  of  Sessioo, 
with  instructions,  first,  to  find  and  decern  in  terms  of  the  interlocu- 
tor of  the  Lord  Ordinary,  of  date  llth  March  1834,  excepting  in 
BO  far  as  is  hereby  reversed,  and  that  the  right  of  the  landlord's  hy- 
pothec, claimed  by  the  said  Hugh  Tennent,  respondent,  does  not 
attach  to  the  rent  or  price  for  the  steam  power  and  supply  of  water  in 
question,  but  only  to  the  separate  rent  for  the  buildings  and  grounds 
leased ;  and,  second,  to  find  that  the  said  appellant  is  not  liable  in 
the  expenses  of  the  first  and  second  advocations,  nor  of  the  reclaim* 
ing  note  to  the  Inner-House  in  the  said  appeal  mentioned,  and  that 
he  is  not  entitled  to  the  expenses  of  such  proceedings  from  the  said 
respondent,  but  that  the  said  appellant  is  entitled  to  the  expenses 
from  the  respondents  of  such  proceedings  before  the  Sheriff-court 
of  Lanarkshire,  as,  by  the  Lord  Ordinary's  interlocutor  and  remit 
in  the  first  advocation,  was  found  ought  to  have  terminated  before 
the  Sheriff  in  the  appellant's,  and  that  the  said  respondent  is  en- 
titled, from  the  said  appellant,  to  the  expenses  of  such  proceedings 
before  the  Sheriff,  as  were,  according  to  the  Lord  Ordinary's  said  in* 
terlocutor  and  remit  in  the  said  first  advocation,  considered  to  bare 
terminated  in  the  respondent's  favour ;  and  with  instructions  to  die 
said  Court  of  Session  to  remit  to  the  Auditor  to  fix  and  allow  such 
expenses  before  the  Sheriff  accordingly :  And  it  is  farther  ordered, 
that  the  said  Court  of  Session  proceed  farther  in  this  cause  as  shall 
be  just  and  consistent  with  this  judgment 

JAMES  CORBET  PORTERFIELD,  App. 
ALEXANDER  HOWDEN,  Resp. 
{\7thJune  1834,  F.  C.) 
14^  May  1835. — Ordered  and  adjudged,  That  the  interlocutor 
complained  of  be  afiirmed,  with  costs. 

WILLIAM  JEFFREY,  Jpp. 
HENRY  PAUL,  Resp. 
{llth  June  1834,  R  C) 
\5th  May  1835. — Ordered  and  adjudged.  That  the  interlocutor  of 
29th  November  1831,  (whereby  the  interlocutor  of  the  Lord  Ordi- 
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nary  of  8th  March  1831  was  recalled,)  and  the  interlocutors  of  the 
4th  March  and  11  th  June  1834  be  affirmed,  with  this  reservation  and 
declaration,  that  the  said  appellant  is  entitled  to,  and  ought  to  re- 
ceive one-third  part  or  share  of  the  principal  sum  of  L.400,  con- 
1  tained  in  the  said  heritable  bond  by  William  Ewing,  in  the  said 

[{  proceedings  mentioned,  with  a  proportional  part  or  share  of  such 

|i  interest  as  may  have  been  received,  or  may  be  due  and  payable 

i  therefrom,  and  also  to  a  deduction  or  repayment  of  the  sum  of 

I  L.74,  out  of  the  costs  found  due  to  the  said  respondent  in  the  said 

^  Court  of  Session. 


i 

"  FREDERICK  GYE  &  CO.  App. 

:  SAMUEL  JAMES  HALLAM,  Resp. 

I  (IKA  Jan.  1834,  F.  C.) 

■  

I  15th  May  1835. — Ordered  and  adjudged,  That  the  interlocutors 

complained  of  be  affirmed;  but  the  House  thinks  fit  to  declare^ 
that  this  order  is  made  upon  consideration  of  all  the  peculiar  cir-> 
Gumstances  of  this  particular  case,  and  that  it  is  not  to  be  drawn 
into  a  precedent,  as  authorising  the  inference  that  a  submission  or 
arbitration,  where  the  parties  agreed  that  the  arbiter  shall  order 
the  losing  party  to  pay  the  expenses,  either  leaves  the  question  of 
expenses  in  his  discretion,  or  leaves  it  to  him  to  determine  that  any 
one  is  the  losing  party,  other  than  the  party  against  whom  he 
makes  his  decreet-arbitral  upon  the  merits  of  the  case,  to  any 

amount. 

I 

\ 

\  JACOB  YEATS,  App. 

I  MAGISTRATES  OF  GLASGOW,  Besp. 

(24<A  May  1832,  F,  C.) 

bth  June  1835. — Ordered  and  adjudged.  That  the  interlocutors 
complained  of  be  affirmed. 

ROBERT  BALFOUR,  Jpp. 
ARCHIBALD  LYLE  and  EBENEZER  BAW,  Resp. 

ET  E  CONTRA. 

{5th  July  1833,  F.  C.) 
I2thjune  1835. — Ordered  and  adjudged.  That  the  interlocutors, 
so  far  as  complained  of,  be  affirmed. 
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FRANCIS  GRAHAM^  App. 
STEWART  JOLLY,  IZey. 

(24a  Jkne  1834,  F.  C.) 
YlOi  Jwie  1835. — Ordered  and  adjudged,  That  the  inteiloeiiloit 
complained  of  be  affirmed,  with  cosCs. 

Sib  WILLIAM  BAILLIE  akd  Onzn,  Cly^'s  Tbustee^ 

App. 

GAVIN  SEWART,  Be^p. 

(15/A  JtcRel833»F.  C.) 

nth  June  1835. — Ordered  and  adjudged,  That  the  interlocutor 
of  13th  February  1833,  adhered  to  by  the  interlocutor  of  15th  Jone 
1833,  be  varied,  by  allowing  to  the  appellants  a  deduction  of  the 
sum  of  L.45  from  the  principal  sum  of  L.76,  198.  foond  doe  to  the 
respondent :  And  it  is  farther  ordered  and  adjudged,  that  the  aete* 
ral  interlocutors  complained  of  in  the  said  appeal,  except  in  to  &r 
as  the  same  are  inconsistent  with  this  variationt  be  affirmed,  widi 
costs :  And  it  is  farther  ordered,  that  the  cause  be  remitted  back  to 
the  said  Court  of  Session,  to  do  as  shall  be  just  and  coosiatent  with 
this  judgment. 

JOHN  SWAN  AND  Others,  App. 

GOVERNOR  AND  COMPANY  of  BANK  of  SCOTLAND, 

Resp* 

(SeA  Feb.  1835,  F.  C) 

%th  July  1835. — Ordered  and  adjudged,  That  the  interlocutors 
complained  of  be  reversed ;  and  the  Lords  find  and  declare,  that  no 
obligation  arises  upon  the  bond,  dated  26th  September  1825,  to  pay 
any  balance  alleged  to  be  due  to  the  bank  on  William  Martin's  drafts, 
as  far  as  such  drafts  were  drawn  and  issued  beyond  the  statatory 
distance,  or  wrong  dated  in  point  of  time  or  place,  and  were  known 
by  the  agent  of  the  bank  to  be  drawn  beyond  such  distance,  or  to 
be  wrong  dated  in  point  of  place,  or  to  be  wrong  dated  in  point  of 
time ;  and  so  far  the  Court  of  Session  is  directed  to  suspend  the 
charge,  and  to  find  expenses  due,  according  to  the  result  of  the  in- 
quiry touching  the  manner  in  which  the  balance  is  constituted ;  and 
with  this  finding  and  declaration,  it  is  ordered  that  the  cause  be  re- 
mitted back  to  the  said  Court  of  Session,  to  do  dierein  as  shall  be 
just  and  consbtent  with  this  judgment 
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ARTHUR  JOHN  ROBERTSON,  App. 
Mks  MARY  SHEARER  or  ROBERTSON,  Btvp. 

(10^J%&*1835,  F.  CO 
10/A  Jme  1885. — Ordered  and  adjudged,  That  the  interlocutors 
complained  of  be  affirmed,  with  costs. 

ARTHUR  JOHN  ROBERTSON. 
Mrs  may  SHEARER  or  ROBERTSON. 
[y\ihFeb.  1885,  F.  C.) 
IDA  J%dy  1835. — Ordered  and  adjudged.  That  the  interlocutors 
complained  of  be  affirmed,  with  costs. 

Sir  WILLIAM  BAILLIE  and  Others,  Clyme's  Trustees, 

App. 

EDINBURGH  OIL  GAS  LIGHT  COMPANY,  Bt^p. 
(2UI,  28£&  and  29tt  June  1832,  F.  C.) 

MOi  Jvig  188&-^Chdered  and  adjudged.  That  the  interlocutors 
complained  of  in  said  appeal  be  rerersed ;  and  it  is  found  and  dedar-* 
ed,  that  in  terms  of  the  52d  section  of  the  Aet  of  Parliament,  (men* 
tioned  in  the  proceedings  in  this  case,)  passed  in  the  fifth  year  of  the 
reign  of  his  late  Majesty,  Kii^  George  the  Fourth,  entitled,  *  An 
<  Aet  for  the  better  lighting  of  the  City  and  Suburbs  of  Edinburgh 
*  by  Oil  Gas,'  it  was  not  competent  to  the  company  thereby  ineor* 
porated  to  make  tiro  oaUs  for  money  from  the  subscribers  to  and 
proprietors  of  die  said  widertaking  at  one  and  the  same  time ;  and 
it  was  by  the  said  act  enacted,  that  no  such  calls  should  be  madci 
but  at  the  distance  of  one  calendar  month  at  least  from  each  other; 
and  it  is  further  declared,  that  instead  of  making  two  calls  for  L.ldO 
each  upon  the  shares  heki  by  tbe  said  David  Ciyne,  upon  12th 
December  1825,  it  was  not  competent  to  the  said  company  to  make 
more  than  one  of  such  calls  at  one  time ;  and.  it  is  therefore  or* 
dered,  that  the  said  cause  be  remitted  back  to  the  First  Division  of 
tbe  Court  of  Session,  with  instructions  to  the  said  Court  to  set 
aside  the  awatd  of  Mr  Duncan  McNeill,  mentioned  in  the  said 
appeal,  in  terms  of  this  judgment,  finding  and  declaration,  and  to 
find  the  appellants  liable  in  payment  to  the  respondents  of  the  first 
instalment  or  call  on  the  said  shares,  with  interest  since  the  same 
became  due,  and  proceed  farther  therein  as  may  be  just  and  consis- 
tent with  this  judgmentt 

Same  judgment  pronounced  in  another  appeal  betwixt  the  same 
parties. 


14  JUDGMENTS  OF 

ROBERT  BROWN  and  Others,  App. 

Mrs  ELIZABETH  SINCLAIR  and  Others,  Resp. 

(3 J  March  1835,  F.  C.) 
17/A  Jtdy  1835. — Ordered  and  adjudged.  That  the  cause  be  re- 
mitted back  to  the  First  Division  of  the  Court  of  Session,  with  aa 
instruction  to  the  Judges  of  the  said  Court  to  order  the  matters  io 
law  in  question  in  this  case  to  be  heard  before  the  whole  Judges, 
including  the  Lords  Ordinary,  and  to  pronounce  judgment  accord- 
ing to  the  opinions  of  the  majority  of  such  whole  Judges. 

ALEXANDER  WATSON,  App. 

ANN  AND  ISOBEL  WATSON,  Begp. 

(2d  Jw/y  1835,  R  C.) 

27/A  Aug.  1835. — Ordered,  That  the  cause  be  remitted  back  to 
(he  Court  of  Session  in  Scotland,  with  instructions  to  recall  tbe  in- 
terlocutor complained  of,  and  to  direct  one  or  more  issue  or  issues 
to  be  framed,  to  try  the  propinquity  of  the  parties  respectively  to  tbe 
deceased  Alexander  Watson,  town-clerk  of  Port  Glasgow;  and  that 
Such  issue  or  issues  be  tried  accordingly :  And  it  is  fsirther  ordered, 
that  the  costs  of  both  parties  of  the  appeal,  as  the  same  shall  be 
taxed  and  certified  by  the  proper  officer  of  this  House,  be  paid  OQt 
of  the  fund  under  the  charge  of  the  judicial  &ctor  on  the  estate  of 
the  said  Alexander  Watson  deceased ;  and  that  the  said  Court  of 
Session  do  grant  warrant  accordingly,  for  payment  of  the  aums,  to 
be  taxed  and  certified  as  aforesaid,  to  the  solicitors  of  the  parties 
respectively :  And  it  is  farther  ordered,  that  the  said  Court  of  Ses- 
sion do  proceed  farther  in  this  cause  as  shall  be  just  and  consistent 
with  this  judgment. 

Hon,  Lady  WARRENDER,  App. 
Right  Hon.  Sir  GEORGE  WARRENDER,  Resp. 

(2«A  June  1834,  F.  C.) 
^7ih  Aug.  1835. — Ordered  and  adjudged.  That  the  interlocotor 
complained  of  be  affirmed. 

COLLEGE  OF  GLASGOW,  App. 

FACULTY  OF    PHYSICIANS   AND    SURGEONS  OF 

GLASGOW,  Resp. 

{\2th  Nov.  1834,  F.  C.) 

26th  Aug.  1835. — Ordered  and  adjudged.  That  the  cause  be  re- 
mitted back  to  the  Second  Division  of  the  Court  of  Session  in  Soot* 
land,  with  directions  to  the  Judges  of  that  Division  to  consider  and 

'Ake  the  opinions  of  the  whole  Judges  of  the  Court  of  Sessiooi 
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inclading  the  Lords  Ordinary,  whether  the  respondents,  as  the 
Faculty  of  Physicians  and  Surgeons  in  Glasgow,  are  a  corporation, 
capable  in  law  of  possessing,  andj  in  fact,  clothed  with  the  rights  for 
which  they  now  contend  in  this  action ;  and  to  consider  whether  the 
right  of  interdict  is  taken  away  by  the  provision  of  a  penalty  made 
in  the  grant  or  letter  of  gift  in  the  pleadings  mentioned  :  And  it  is 
farther  ordered,  that  the  said  Court  do  determine  the  question  of 
the  respondents^  costs  relating  to  this  appeal,  and  that  they  have 
power  to  recall  or  alter  the  interlocutors  appealed  from. 

JAMES  JOHN  ERASER,  App. 
Colonel  JOHN  GORDON,  Resp. 
{\bth  Jan.  1835,  F,  C.) 
Zist  August  1835. — Ordered  and  adjudged,  That  the  interlocu- 
tors complained  of  be  affirmed,  with  costs. 

WILLIAM  DRUMMOND,  App. 

CHARLES  HUNTER,  Resp. 

(22d  May  1834,  F.  C.) 

^\st  August  1835. — Ordered  and  adjudged,  That  the  interlocu- 
tors,  so  far  as  complained  of,  be  affirmed. 


Rev.  JOHN  MARTIN,  App. 

,         CHARLES  HUNTER  and  Others,  (Thomson's  Trustees,) 
I  Resp. 

I  (22d  May  1884,  F.  C.) 

i  Q\st  Aug.  1835. — Ordered  and  adjudged,  That  the  interlocutors 

complained  of  be  affirmed. 

JAMES  THOMSON,  App. 

I  JOHN  MOWBRAY  and  Others,  Resp. 

(Uih  March  1834,  F.  C.) 

I  .   ^\st  Aug.  1835. — Ordered  and  adjudged,. That  the  interlocutors 

complained  of  be  affirmed ;  and  it  is  farther  ordered,  that  the  costs 
attending  the  said  appeal  be  paid  out  of  the  fund  in  said  proceed- 
ings mentioned. 

JOHN  ANDERSON,  App. 

Colonel  JOHN  GORDON,  Resp. 

(2Uh  May  1833,  F.  C.) 
Z\st  Aug.  1835. — Ordered  and  adjudged,  That  the  interlocutors 
complained  of  be  affirmed. 


16  JUDGMENTS,  &c 

HUGH  ALLAN»  Jpp. 
GLASGOW'S  TRUSTEES^  Betp. 
{7th  Mara.  1892,  F.  C) 
12/A  Sept.  18d5.---Ordered  and  adjudged,  That  the  interlocaton 
complaiBed  <^  be  reversed. 

Ladt  RAMSAY  of  Bjulmain,  4rP« 
Sir  THOMAS  RAMSAY'S  TRUSTEES,.  Beq^. 

{Uth  July  1633,  F.  C.) 
Sih  Sept.  1835.— Ordered  and  adjudged,  That  the  interl<xnitOE9» 
60  far  as  complaraed  of,  be  affirmed  with  costs. 

Sir  WILLIAM  F.  ELLIOT  and  OtBEM,  Jpp. 
JAMES  CLEGHORN  and  Others,  Besp. 

ET  £  CONTRA. 

(18th  Jan.  1833,  F,  C.) 
8th  Sept.  1835.— Ordered  and  adjudged.  That  the  cause  be  re- 
mitted back  to  the  First  Division  of  the  Court  of  Session,  to  rcTiev 
their  interlocutor  complained  of  in  the  original  appeal,  and  to  slate 
to  this  House  whether,  in  pronouncing  the  same,  they  have  had  re- 
gard to  the  eighth  finding  in  the  interlocutor  of  the  Court  of  Session, 
dated  7th  June  1823,  in  the  action  of  reduction  brought  by  the  de- 
fender, Sir  William  Francis  Elliot,  which  finds  it  proved,  by  tlie 
terms  of  his  dispositions  to  thei  defenders  in  that  action,  that  they 
were  made  aware  that  the  Act  of  Parliament  had  not  been  foUowed 
out;  and  also  to  state  to  what  extent,  and  under  what  form  of  difi- 
gence  the  present  defender.  Sir  William  Francis  Elliot,  as  h&x  d 
entail  in  possession  of  the  said  estate,  and  the  heirs  of  entail  who 
shall  succeed  him  in  the  right  and  possession  thereof,  as  they  shall 
respectively  attain  possession,  may  be  compelled,  according  to  the 
law  of  Scotland,  to  make  payment  to  the  pursuers  of  the  serenl 
sums  of  money  in  the  said  interlocutor  mentioned  :  And  it  is  fir- 
ther  ordered,  that  the  said  First  Division  of  the  said  Court,  in  r^ 
viewing  their  said  interlocutor,  do  order  the  matter  thereof  to  be 
beard  before  the  whole  Judges  of  the  Court  of  Session,  incladiog 
tlie  Lords  Ordinary ;  and  the  House  does  not  think  fit  to  pro- 
nounce any  judgment  upon  the  said  appeals,  until  after  the  said 
Court  of  Session  Aail  have  reviewed  thefar  said  interlocutor,  a^ 
cording  to  the  directions  of  this  order. 
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TITLES  AND  PRINCIPAL  MATTERS  IN  THE 

FOREGOING  DECISIONS. 


Acquiescence.    See  Cessio  Bonorum.     No.  130. 

Act  of  Sederunt  1609,  16th  June.     See  Poor's  Roll.    No*  85. 

■ 1671.     See  Prisoner,  No.  31. 

■  1794.     See  Procsss,  (Ranking  and  Sale  J.    No.  99. 

—  1825,  29ih  Nov.  §  47.    See  Jur^  Trial.    No.  39. 

Adjudication.     See  EntaiL    No.  83. 

Adultery.     See  Process.    No.  189. 

Advocation.     See  Process,    No.  144s  No.  145. 

Agent  and  Client.     Circumstances  in  which  it  was  held,  that  an  agent    No.  12. 
who  had  conducted  two  conjoined  actions  in  the  names  of  two  sets  of 
pursuers,  one  of  whom  was  liable  in  relief  to  the  other,  had  not  harred 
himself  from  proceeding  with  diligence  against  one  of  the  set  of  pursuers 
who  were  entitled  to  relief,  from  the  way  in  which  he  had  transacted 

'    with  the  pursuers  who  were  liable  in  relief.    James  Aikman  ▼.  Daniel 
Fisher,  24ith  Nov.  1835,  p.  38. 

m  A  law  agent,  in  the  course  of  a  suit,  drew  bills  on     No.  24. 

his  client,  which  he  discounted,  but  without  rendering  his  account :  On 
a  settlement  between  the  parties,  it  turned  out,  after  the  agent's  accounts 
were  taxed,  that  the  sums  received  by  him  exceeded  the  sum  due  to 
him : — Found,  that  he  was  entitls  J  to  deduct  from  the  balance  the  expense 
of  stamps  and  discount  on  the  bills*  Duncan  M*Ra  v.  James  Pediep 
Sd  Dec.  1835,  p.  73. 

Suspension  of  a  charge  by  an  agent  against  his  client.    No.  27. 


for  business  charges,  in  respect  of  an  error  committed  by  htm  in  preparing 
a  disposition  omnium  bonorum  in  favour  of  the  client,  by  a  party  inoar- 
cerated  at  his  instance.  William  Haggart  v.  Cooper  and  Pearson,  4th 
Dec.  1836,  p.  77.  -  ^ 

— -    See  Settled  Accounts    No.  79. 

See  Inhibition,    No.  112.  ' 

See  Trust.    No.  115. 

■  A  defender  found  entitled  to  the  prodneiioo^of  letten    No.  1 2a 
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Agent  and  Client  continued. 
which  passed  betwixt  the  pnrsaer  and  bis  confidential  agents,  in  referesce 
to  matters  which  thereafter  gave  rise  to  a  suit, — these  letters  not  htTio; 
been  written  in  contemplation  of,  and  not  bearing  reference  to  any  actios 
whatever  against  the  defenders. 

Observed  on  the  Bench,  1.  That  the  privilege,  whereby  a  psitjii 
exempted  from  producing,  in  modam  probationis,  commniiicatioDs  ptaaa; 
between  him  and  his  agent,  is  limited  to  those  made  to  law-agenti,  or 
other  members  of  the  profession  of  the  law,  in  relation  to  an  existing  ir 
meditated  law-snit.  2.  This  privilege  of  exemption  is  notfomiMfi 
the  nature  of  the  communication,  as  being  eonfidential,  bai  on  tlw  cb- 
racter  of  the  party  to  whom,  and  the  circumstances  in  wbich  it  is  made. 
James  Stuart ^  Sfc,  v.  John  and  James  Miller ^  2Qth  May  1836,  p.  69& 
No.  153.  '     Circumstances  in  which  a  provincial  writer  was  fontd 

liable  in  relief  of  damages  and  expenses,  to  which  his  employers  had  ben 
subjected,  in  consequence  of  illegal  and  incompetent  proceedings  isM- 
tuted  and  carried  on  in  their  names, — the  said  illegality  and  incompetency 
having  been  occasioned  by  the  negligence  or  want  of  profeaaiooil  skOl  J 
the  agent  while  acting  under  such  eronloyment.  Frame^  Son  and  Coah 
pany  v.  James  CampbeU,  9th  June  1836,  p.  749.     See  also  No.  idi 

■        ■  See  Process.     No.  182. 

No.  172.       Agreement.     Circumstances  in  which  an  agreement  to  execute  a  fall  &- 
charge  of  all  claims  was  limited  to  those  claims  specially  ander  the  ootioB 
of  the  parties  at  the  time.   John  Matthew  and  Others  (Moon*s  TnuUa) 
y.  fValter  Carmichael  and  Others^  2Sth  June  1S36»  p.  8S9. 
Allocation,    See  Superior  and  Vassal.    No.  40. 
No.  la        Annualbbnt.    Found  that  interest  was  not  exigible  on  arrears  of  lai, 
.  d«»  by  a  Crown  vassal,  of  lands  in  Orkney,  there  being  no  stipolatioiia 
.to  interest  in  the  tack,  and  no  usage  of  paying  interest*     Zo/i/  Duadsi 
y.  W.  Scott  Moncrieffl  2Uh  Nov.  1835,  p.  42. 
IN.  1I&       Appeal.     Circumstances  in  which  a  petition  for  leave  to  appeal  to  ike 
House  of  Lords  was  refused.     Sir  James  Boswell  ▼•  Maiikem  Mf^l^ 
merie,  lOth  March  1836,  p.  58a 
■ '  ■'  See  Expenses.    No.  120. 

Abbitbation,  (Reduction  or).    See  Insurance.    No.  37. 

No.  81. (Special  Case).     David  Anderson  and  Damd  Itiff 

y.  George  Kinloch,  6/A  Feb.  1836,  p.  370. 
No.  87.        ....•— .-.,.^.-.  (Judicial  Rbpbrbncb).    The  partiea  to  an  action  having 

on  the  day  of  trial,  and  in  presence  of  the  Court,  by  mutoal  minute  sigse^l 
by  them,  submitted  *  the  whole  cause*  to  the  determination  of  a  third  party* 
and  the  referee  haying  decerned  in  the  puraner's  favour  for  a  certain  cais, 
and  also  decerned  generally  for  expenses»  of  wbieh  be  appointed  ao  sc- 
count  to  be  given  in  to  the  Auditor  of  Court,  that  he  might  report  to  tiu 
Court  on  the  said  expenses, — found,  upon  the  objection  of  the  defender, 
( 1.)  That  this  wat  a  judicial  refisrence  of  the  whole  canae,  and  that  tk 
Court  was  entitled  to  interpone  its  authority  to  the  award  of  the  refeiee. 
(2.)  That  the  pursuer  was  entitled,  under  the  reference  and  the  anod 
of  tJbe  referee,  confirmed  by  the  Court,  to  the  ezpeaeee  at  the  nhmoct, 
BB  well  as  those  incurred  preyions  to  the  date  of  the  reference.  Jo^a 
Fairtie  r.  Daniel  M'GMn,  ISlh  Feb.  1836,  p.  385. 
No.  96.        ■  (Judicial  Refebence).    A  referee  .baying  isaued  a  bi 

award,  about  fifteen  months  after  the  last  proceedings  in  the  cause,  wis^ 
not  communicating  its  import  to  the  parties,  fivther  than  reading  tk 
award  oyer  on  the  day  before  it  waa  signed,  in  preaeoca  of  their  tgeaU, 
who  €mM  Ho  •l96ctioae,*-4he  Coort»  oa  a  motioii  to  iataipoBS  their 
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Arbitration  continued. 
anthority  to  the  award  being  objected  to,  fiiutaiued  the  objection.     Isaac 
Baxter  y.  John  Macarthur,  %Otk  Feb.  1836,  p.  468. 

"  Opinion  of  Lord  Ordinary  not  dissented  from,  that  an     No.  164. 

arbiter,  named  nnder  a  mntaal  tack,  having  subsequently  become  the 
partner  in  bosinees  of  one  of  the  contracting  parties,  who  was  also  cau- 
tioner for  a  composition  payable  by  the  reat,  was  disqualiSed  from  acting, 
in  respect  of  his  actual  or  contingent  intereat  in  the  issue.  Patrick 
Tennent  and  Others  ▼.  James  McDonald  and  Others^  \^h  June  18S6» 
p.  819. 

See  Insurance,    J.  S.  No.  16. 


Arrestment.    See  Bankrupt.    No.  SO. 

■  '     ■  (Loosing  of).    An  arrestoient  having  been  laid  on  a  ves-     No.  53. 

sel,  in  virtue  of  a  depending  maritime  action  in  the  Court  of  Session, 
*  aye  and  until  sufficient  caution  be  found  that  the  same  sliaU  be  made 


I  *  furthcoming  as  accords  of  ]aw ;'  and  a  party  having  become  bound  aa 


cautioner  in  the  Bill- Chamber,  in  a  bill  for  letters  of  loosing  the  arrest- 
i  ment,  and  the  arrestment  having  been  witlidrawn  by  extrajudicial  arrange- 

t  ment,  and  the  letters  of  looduog  never  expede,-*-^onnd,  that  tlie  cautioner 

I  still  continued  bound  in  terms  of  the  bond  of  caution.    John  Thomson 

V.  Andrew  Bousie,  16/A  Jan.  1836,  p.  16a 
I  ■■  See  Cessio  Bonorum.     No.  ISO. 

(  ■    ■    See  Reparation.    No.  7. 

Assault.    Patulio  v.  Anderson,  2lst  Dec.  1835.    C.  J.  8.  p.  1.  J.  S. 

■  See  Reparation,    J.  S.  No.  12.    No.  13.  No.  1. 

"  See  Particeps  Criminis.    C.  C.  J.  No.  6. 

I  Assignation,  (Intimation).     See  Entail.    No.  177. 

I  AuDiTOR*s  Fee.     The  Auditor  having  struck  Q&  a  large  sum  from  an  ae-    No.  3. 

I  count  in  proportion  to  the  amount,  the  Court  subjected  the  parties  equally 

in  payment  of  the  Auditor's  fee.     Cameron  and  Mandatary  v.  Chap- 
p  man  and  Mandatary^  \lth  Nov.  1835,  p.  6. 


Bank  Manager.    Circumstances  in  which  it  was  found  that  Bank  Direc-     No.  6& 
tors  had  the  Rbsolutc  power  of  dismissing  the  Manager,  without  assigning 
any  cause  in  justification  of  the  act.     William  Mitchell  v.  The  Western 
Bank  of  Scotland,  26th  Jan.  1836,  p.  292. 

Bankrupt.    Suspension  of  a  charge  by  the  interim  £Actor  on  a  sequestrated    No.  80. 
estate,  for  the  expense  of  certain  proceedings  against  an  arrester  of  eertaia 
goods  belonging  to  the  bankrupt,  within  the  sixty  days,  on  the  grotind 
that  the  interim  factor  should  have  applied  at  once  to  the  judge- ordinary 

'    for  a  warrant  to  obtain  delivery  from  the  arrestee.   William  Allan  and  Son 
T.  Archibald  Fyfe,  286^  Nov.  1835,  p.  58. 

•  A  party  became  bound  to  pay  tbe  annual  interests  on  a  sum     No.  75. 

of  L.700,  secured  on  heritage,  belonging  to  another  party,  the  borrower, 
as  well  as  the  interest  on  a  sum  of  L.1400,  preferably  secured  thereon, 
and  also  the  feu- duty  thereof.  This  obligant  afterwards  became  bank- 
rupt, and  was  sequestrated  and  discharged  on  a  composition.  In  a  ques- 
tion between  tbe  said  obligant  and  cautioner  for  the  composition,  and  the  - 
party  in  right  of  said  sum  of  L.700,  as  to  the  nature  of  the  composition 
effeiring  to  said  obligation,  (1.)  Found,  that  the  defenders  were  liable  in 
payment  of  a  composition  on  the  successive  interests  of  the  L.700  due 
and  unpaid,  and  a  like  composition  on  future  interests  till  tbe  b<Nid  Ux 
the  L.7U0  was  paid  and  extingnidied ;  farther,  that  they  were  liable  in 
a  like  composition  on  the  interests  of  the  L.14<00,  and  on  the  feu-duties 
until  a  sale  of  die  heritage.  (2.)  A  finding  by  the  Lord  Ordinary,  that 
in  the  event  of  a  sale  aaid  compeeitioD  should  be  converted  into  a  per- 
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Bankrupt  coyitinued. 

petual  annuity,  superseded  hoc  statu.    James  Thomas  Murray  7,  Ma 
Mo7icur,  Mathew  Neil  and  Others,  3d  Feb.  1836,  p.  326. 

No.  147.        __— A  party  possessing  two  separate  estates,  who  had  granted 

two  heritable  bonds  oyer  both  of  them,  and  subsequently,  three  more 
over  one  only,  having  sold  the  estate,  which  was  not  separately  hardened, 
and  shortly  thereafter  become  bankrupt ;  and  the  purchaser  having,  after 
the  sequestration  of  the  seller,  acquired  right  to  the  two  catholic  seoiri' 
ties,  and  executed  a  renunciation  thereof,  in  regard  to  the  estate  which  be 
had  bought, — held,  affirming  the  judgment  of  the  trustee  on  the  seques- 
trated estate,  that  the  purchaser  was  not  entitled  to  rank  primo  loco  oa 
the  price  of  the  other  estate,  for  the  whole  sums  contained  in  the  caib(£c 
securities,  so  as  to  relieve  his  own  estate.  Earl  of  Moray  v,  Thoaai 
Mansfield,  4/A  June  1836,  p.  726. 
See  Tack,      No.  164. 

^^'  ^85.        ■  A  trustee  on  a  sequestrated  estate  having  chai]^  the 

bankrupt  to  enter  as  heir  of  line  of  his  father,  and  prepared  to  adjndge 
an  estate  from  him  in  that  character ;  and  a  declarator  and  suspeofioo 
having  been  raised  at  the  instance  of  certain  parties,  to  have  it  found  tint 
•  the  trustee  was  bound  to  complete  the  bankrupt's  title  under  a  di^positioo 
from  his  father,  in  which  real  burdens  in  favour  of  these  parties  wen 
intended  to  be  created, — the  Court  held  that  the  trustee  was  right  io  iln 
course  which  he  had  adopted.  Mrs  Miller  or  Morrison  v.  James  IVr^iit 
3d  July  1836,  p.  896. 

No.  38.         Bill  of  Exchange.     Circumstances  in  which  it  was  found  that  there  lad 

been  due  intimation  of  the  dishonour  of  a  bill.     Alexander  BoberLson  t. 
IVilliam  Gamack,  I2th  Dec.  1835,  p.  114. 
■     I     '     ■    I  See  Foreign.     No.  54. 

No.  60.  (Negotiation.)     ( I.)  A  promissory-note  paya^i* 

.on  demand  was  not  presented  for  payment,  or  protested  by  an  indone^i 
till  upwards  of  four  months  from  its  date, — founds  that  the  same  was 
duly  negotiated.  (2.)  The  note  having  been  written  upon  a  stamp  0^ 
the  requisite  value  for  a  note  payable  on  demand,,  but  no  demand  IiaTiog 
been  made  till  after  two  months, — found  that  the  stamp  was  sofficienito 
sustain  the  note  as  a  legal  instrument  at  the  time  when  the  demand  « 
payment  had  been  made.  British  Linen  Company  v.  Macka^  aw 
Others,  22d  Jan.  1836,  p.  276. 

No,  60.         '  A  protest  taken  on  a  bill  by  a  notary,  whowa 

drawer  and  indorser,  as  also  the  inhibition  following  thereon,  fonod  id* 
valid.     No.  60,  ut  supra. 

No.  63.         *■'  Indorsation.     (I.)  A  married  woman,  Tm&^ 

with  her  husband,  indorsed  a  bill  of  exchange  drawn  by  herself  opon^ 
father,  and  alleged  to  have  been  accepted  by  him,  in  the  knowledge  tbit 
she  was  married, — found  that  this  was  not  a  valid  conveyance  to  xhem 
— and  bill  of  suspension  by  the  father  ofia  charge  by  the  indorsee,  pa>^ 
simpliciter.  (2.)  The  maxim,  Exceptio  falsi  est  omnium  ultims,  foood 
not  applicable  to  exclude  other  pleas,  where  the  record  had  not  b«^ 
closed  on  the  allegation  of  forgery,  and  the  charger  had  not  been  cwled 
on  to  abide  by  the  bill,  nor  the  suspender  to  consign  previoosly  to  w8 
statement  of  the  new  plea.  E.  and  fV.  Smith  v.  Thomas  Binnt/,  2ft* 
Jan.  1836,  p.  288. 

No.  86.         I  A  party  having  charged  on  a  bill  to  which  be  wj 

acquired  right  from  the  suspender,  upon  a  transaction  in  which  be  btd 
retained  more  than  the  legal  dis^count ;  and  the  charger  alleging  ^^^J^t 
ha<i  retained  the  difference,  as  the  price  of  certain  articles  wbicb  be  wo 
purchased  foe  the  suspender  on  his  employment ;  whilst  the  sntpew^ 
denied  this  statement,  and  alleged  that  the  sum  thus  retained  was  a  f^ 
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Bill  of  Exchange  continued. 
'  miam  for  guaranteeing  the  solvency  of  the  acceptors  of  the  bill ;  foond, 
i  that  (he  onus  of  proving  the  cause  of  retention  lay  on  the  charger,  and 
that  the  suspender  was  not  bound  to  disprove  the  alleged  cause  of  reten- 
tion.    Jo/in  Christie  v.  John  Harley^  V2th  Feb.  1836,  p.  383. 

'  1.  The  holder  of  a  bill,  vitiated  by  alteration  in  the     ^^  ®^ 

date,  is  not  entitled  to  sue  upon  the  bill,  &c.  and  enforce  payment  of  it 
against  the  acceptors,  when  the  alteration  is  not  proved  to  have  been  made 
in  presence  of  the  acceptors,  or  with  their  knowledge  and  consent.  2. 
Circumstances  found  insufficient  to  elide  the  plea  of  nullity,  arising  from 
Titiation  in  the  date  of  a  bill.  Dr  Robert  IVhitekead  v.  James  Hender- 
son and  Jean  Hiil,  19lk  Feb,  1836,  p.  453. 

The  indorsee  of  a  promissory- note,  granted  by  a     No.  137. 


company,  having  given  a  cha^e  of  homing  to  a  party  as  a  partner  of  the 
company,  whose  name  was  not  included  in  the  6rm,  and  who  denied  that 
he  was  a  partner-^In  a  suspension  of  the  charge,  found  (altering  the  in- 
terlocutor of  the  Lord  Ordinary)  that  the  charge  was  competent,  and  that 
the  onus  of  proving  his  averment  lay  on  the  suspender.  James  Currie 
and  Mandatary  v.  Peter  Anderson^  2&th  May  1 836,  p.  694. 

The  following  document,    «  Sir,  Pay  the  bearer     No.  167. 


No.  163. 


*  the  sum  of  L.40  sterling,  and  charge  the  same  against  my  account  of 

*  Wright  work  for  your  house,' — held  to  require  a  bill  stamp  in  order  to 
I  bave  effect  as  a  legal  obligation.  William  Isles  v.  John  Gill,  2Sd  June 
i              1836,  p.  289. 

•  (Negotiation.) — (Special  Case.)     Alexander 

1  Blatkadder  and  Others  (Cairns*   Trustees)  v.  William  and  David 

I  BroTvny  2Sd  June  1836,  p.  830. 

Burgh.     See  Corporation,     No.  32. 

'  Burgesses,  forming  the  minority  of  a  Town- Council,  found  en-     No.  78. 

[  titled  to  challenge,  by  reduction  and  declarator  in  the  Court  of  Session, 

I  an  act  of  mal  administration  by  the  majority  of  the    Town-Council. 

I  ^    Thofnas   Aitchison  and  Others  v.   The  Magisirates\  of  Dunbar  and 

J.  Othersy  4th  Feb.  1836,  p.  349. 

I         -      ■         (Royal.) — (Powers  op  Magistrates.)    Circumstances  in     No.  156. 
I  which  aa  alleged  conveyance  of  teinds  by  Magistrates  of  a  burgh,  there 

being  no  authority  by  the  Town-Council,  was  found  invalid.  David 
Blair  v.  Magistrates  and  Town' Council  of  Dunbar y\  l(Hh  June  1836, 
p.  766. 

(Royal.) — (Election  op  Town-Councillotis.) — Petition  and     No.  101. 


complaint  against  the  election  of  councillors  for  the  burgh  of  Wick  held 
incompetent  under  the  Burgh  Reform  Act.  Robert  Thomson  and  Others 
V.  Magistrates  of  Wick,  Sth  July  1836,  p.  912. 

(Royal.)    (1.)  The  Court,  without  determining  the  question  of     J>  3. 


right,  allowed  a  chief  magistrate  to  continue  his  wonted  style  and  title  of  ^^*  '^* 
*  Lord  Provost.'  (2.)  Justiciary  Court  may  authorise  criminal  prisoners, 
-—a  burgh  jail  being  insecure, — to  be  transmitted  to  another  jail  in  a 
different  sheriffdom.  Lord  Provost  and  Magistrates  of  Perth  v.  Lord 
Advocate  and  Magistrates  of  Dunfermline,  I2th  March  1836,  C  C*J» 
p.  12. 

Cash-Credit.     See  Cautioner.     No.  181. 

Cautiok.    See  Process.     No.  117. 

: —    See  Process,  (Bankrupt.)     No.  148. 

Cautioner.     See  Arrestment^  (Loosing  of)     No.  53. 

— ^— -—     Found,  that  the  obligation  of  a  cautioner  in  an -advocation     ^^'  ^^ 
subsisted  after  the  death  of  the  original  advocator,  to  the  effect  of  making 
him  responsible  for  sucb  part  of  the  expenses  as  were  incurred  after  the 
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Cautioner  continued. 
advocator's  death,  the  proeess  having  been  carried  on  hy  his  eldest  son, 
who  had  been  silted.     Wilson^ s  Trustees  v.  Ewing,  May  and  Company^ 
20th  Jan.  1836,  p.  181. 

"  (fqr  Annualrent.)    See  Bankrupt.    No.  75. 

No.  80.  ■      (NoN- Discussion  of  Principal.)     A  and  B,  the  aceepton 

of  a  bill  for  the  balance  of  a  cash- account  to  a  banki  having  become  inml- 
vent  before  the  bill  fell  due,  and  the  bank  having  threatened  one  of  the 
cautioners  for  the  credit  with  diligence,  he  granted  an  obligation,  by  which 
he  bound  himself  to  guarantee  any  deficiency  which  might  remain  dae  oa 
the  bill,  after  the  bank  had  ranked  and  drawn  dividends  from  the  respec- 
tive estates  of  A  and  B,  on  condition  of  receiving  up  the  bond  of  caution 
and  diligence  thereon*  The  bank  accepted  the  obligation,  and  d^iverod 
up  the  bond  and  diligence.  Thereafter  the  bank  ranked  and  drew  divi- 
dends from  the  estate  of  A,  but  used  no  meant  to  recover  payment  firom 
B,  who  had  paid  a  composition  under  a  private  arrangement  with  his  oe* 
ditors, — found  that  the  bank,  by  neglecting  to  discuss  B,  or  to  use  pro- 
per means  to  make  their  debt  effectual  against  him,  had  lost  their  re- 
course against  the  cautioner.  Question,  as  to  the  effect  of  a  letter  written 
by  the  cautioner  to  the  bank,  offering  to  pay  the  balance  due,  aAer  ro- 
ctMving  dividends  from  the  estate  of  A.  Fife  Banking  Company  t» 
Robert  Walker  Rannie,  5th  Feb.  1836,  p.  S64f. 

No.  181.       I  Circumstances  in  which,  where  a  bank,  on  the  death  of  m 

party,  had  allowed  a  cash-credit,  granted  to  the  deceased  on  a  bond  with 
three  co-obligants,  to  be  operated  upon  by  his  son,  on  the  faith  of  a  letter 
signed  by  two  only  of  the  three  co-obligants,  requesting  the  bank  to  con* 
tinue  the  credit  *  in  terms  of.  and  to  the  extent  of  our  said  bonds,'  *  which 
*  shall  continue  in  full  force,'  &c. — ^the  Court  found  that  the  two  parties 
signing  the  letter  were  liable,  conjunctly  and  severally,  to  the  bank  for 
the  whole  sum  due  under  the  cash -credit;  though  they  pleaded,  inter  alia, 
that  they  signed  only  on  the  faith  that  the  signature  of  the  third  co-obli- 
gant  was  to  be  obtained  by  the  bank,  and  that  the  bank  having  failed  to 
do  so,  and  having  given  no  notice  of  the  omission,  had  no  claim  at  all 
against  them,  or,  at  least,  only  to  a  limited  extent.  Bank  of  Scoiiamd 
v.  Durie*s  Trustees  and  Miss  Aitken,  1st  July  1836,  p.  889. 

No.  130.       Cessio  BonoruaT.     The  trustees  under  a  disposition  omnium  bonoram 

granted  in  a  cessio,  having  delayed  to  act  for  a  period  of  ten  yean,  and 
one  of  their  number,  who  was  eventually  the  sole  trustee  in  this  country, 
having  used  arrestments  as  an  individual  creditor  subsequent  to  the  date 
of  the  disposition,^-the  trustees  found  not  entitled  to  claim  a  fund  bekag- 
ing  to  the  debtor,  in  competition  with  other  creditors  who  had  used  pre- 
ferable arrestments  subsequent  to  the  date  of  the  cessio.  George  Youne 
and  James  Morton  v.  Mrs  Mary  McLean  or  Bryan  and  Others^  19m 
May  1836,  p.  667. 

Ka  136.       ^— ■         (Assigning  Pension.)    A  sergeant  of  artillery  fomd 

entitled  to  the  benefit  of  this  action,  without  assigning  any  part  of  a  pen- 
sion of  Is.  5^d.  per  day.  Hugh  Menzies  v.  His  Creditors^  24/A  May 
1836,  p.  693. 

No.  158.       ■ A  minister  of  the  Established  Church,  in  obtaining  the 

benefit  of  cessio,  appointed  to  assign  one-half  of  his  stipend  to  his  creditors. 
Minister  of  Harris  v.  Creditors^  l\th  June  1836,  p.  781. 

No.  171.       ^— (Special  Conveyance  of  Heritage  mat  be  re* 

quired.)    Dr  James  Anderson  v.  His  Creditors^  25th  June  1836,  p. 
838. 
Citation.     See  Process.    No.  165. 
Clause.     See  Expenses.     No.  2. 

'     ->     See  Provisions  to  Children.    No.  1 1. 
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Clause.     See  Trust.     No.  68.         ^ 

— (Sp£Cial  Casb.)     No.  72,  William  Buirdw.  Hugh  Roberts^n^ 

2d  Feb.  1836,  p.  319. 

-^ See  TruU.    No.  90.    No.  98* 

See  Entail.    No.  126. 

See  Feu.    No.  132. 

^ —    See  SttUute  3.  aiM^  4.  WUL  IV.  c.  76.    No.  146. 

See  Tack.    No.  152.    No.  164. 

A  poetimptial  coatnet  of  inftrriage»  to  wbieh  the  father  of  the    No.  169. 


wife  was  a  party,  bearings  in  consideratioD  of  counter  obligatiom  on  the 
btttband^  payable  at  hit  death,  that  the  father  afaovld  make  payment  to 
the  apooses  in  conjunct  liferent,  and  their  children  in  fee,  of  a  aum  of 
L.20,000,  bnt  with  a  declaration  that  the  sum  so  '  devised '  ahould  be  lia« 
ble  to  be  afiected  by  him,  by  proyiaions  to  the  children,  to  be  payable  al 
the  first  term  after  his  death,  and  failing  which,  at  rach  term  subsequent 
to  his  death  as  the  spouses  should  appoint ;  the  contract  fiirther  declaring, 
that  in  ease  he  should  destine  a  certain  estate,  at  any  time  during  his  life, 
to  the  value  of  at  least  L.20,000,  or  any  other  heritable  estate  of  that  value 
belonging  to  him,  to  be  estimated  as  at  the  first  term  after  his  death,  the  same 
abottkl.be  held  as  implement  of  the  obligation  incumbent  on  him  in  regard 
to  the  sum  of  L.20,0()0,  payable  on  the  death  of  himself  and  the  survivor 
of  the  spouses— ^fonnd,  that  interest  was  due  on  the  principal  aum  only 
from  the  date  of  his  death.  William  Berry  a7ul  Olkers  v.  Sir  Robert 
Henderton**  Trmiees,  2Uh  June  1836,  p.  830. 

See  Husband  and  Wife.    No.  172. 

CoLLATioH.  An  heir  of  entail,  who  is  also  the  heir  alioqui  succeasaras,  Ko.  57. 
and  one  of  the  nearest  of  kin  of  his  predecessor,  is  not  entitled  to  share  Ko.  58. 
in  the  moveable  anccession  without  collating  his  liferent  intereat  in  the 
entailed  estate.  Sir  Windham  Carmickael  AnstrtUher  v.  Mrs  Marian 
AnsirtUher  and  Husband,  20tk  Jan.  1836,  p.  185.  James  Viscount 
Maidand  and  Olhera  v.  Marquis  and  Marchioness  of  Chandos  and 
Others,  20ih  Jan.  1836,  p.  265^ 

CoLLBGB  OF  Justice.    Summary  application  to  compel  an  agent  to  de- 
liver up  papers  refused.     See  Process.    No.  105. 

■  ■       ■    ■■  Remit  to  society  of  W.  S.  in  respect  to  conduct  of 

a  member.     See  Nobile  Officiunu     No.  1 15. 

CoMMiasioN.     See  Settled  Account.     No.  79. 

Competition.     See  Landlord  and  Tenant.    No.  41. 

*  ■    ■    (Landlord  with  Poindeb.)    George  TuUoch  r.  Lady    Ko.  46. 

WMoughby  d'Eresby  and  Husband,  idtk  Dec.  1B35,  p.  151. 

See  Bankrupt.    No.  147.     No.  185. 


Composition.    (On  Cautionary  Obligation  vor  Annualrent.) 
See  Bankrupt.    No.  75. 

Conjunct  Fee  and  Liferent.     See  Clause.    No.  169. 

CoNSUBTUDB.     See  Corporation.    No.  179. 

Construction.    See  Marriage^  Contract.    No.  22.    No.  44. 

■  See  Provisions  to  Children.    No.  157. 

—— See  Clause.    No.  169. 

.  See  Agreement.    No.  172. 

■■  See  Heritable  and  Moveable.     No.  178. 

Contract.  A  party  agreed*  by  a  writing  unstamped,  to  furnish  goods  at  Ko.  73. 
a  certain  rate,  payable  at  certain  stated  periods ;  he  afterwards  agreed,  by 
parole,  to  lessen  the  rate ;  after  accepting  payment  at  the  reduced  rate 
at  the  stated  periods,  he  sued  for  the  balance,  contending  that  a  parole 
proof  could  not  vary  the  written  agreement ; — ^found,  that,  in  the  ctrcnm- 
stances,  a  parole  proof  of  said  variation  waa  admissible,  and  distinction 
taken  between  the  present  and  the  case  of  Law  t^  Gibeonoi  Sd  Febfu4try 
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Contract  continued. 

1635.     Andrew  Thomson  v.  Monkland  Sled  Company^  9d  Feb.  1SS6, 
p.  320. 

No.  104.       (Breach  of).      Circumstances  where  a  purchaser  of  a  landed 

estate,  who  became  bound  to  pay  the  price  at  stated  periods,  and  lisiled 
in  performance,  and  where  the  seller,  in  reliance  opon  the  pnrchasera  sti- 
pulation, intimated  to  an  heritable  creditor  on  the  estate  sold,  that  his 
bond  would  be  paid  at  a  particular  term ; — and  the  bond  not  having  been 
so  paid  up, — found,  in  an  action  of  relief  against  the  pnrdiaser  by  the«eller, 
for  damages  found  due  to  the  creditor,  who  had  not  got  payment  of  his 
bond,  that  the  purchaser  was  liable  in  relief  as  for  breach  of  oontnct. 
Thomas  Mansfield^  ( FarquharsonU  Trustee  J  v.  LieutemuU-'Colaitel 
John  Campbell,  27th  Feb.  1836,  p.  510. 
J.  s.  ■  (Liability  of  Mbmbers  of  a  Congregation.)    A  bvilder 

No.  6.  having  raised  an  action  for  payment  of  the  balance  of  the  price  remain- 

ing due  for  building  a  chapel  for  a  congregation  of  the  Associate  Seces- 
sion Church ;  and  it  having  been  ruled  by  the  Lord  Ordinary,  and  ac- 
quiesced in,  that  only  members  of  the  committee>  or  of  the  congregatioa 
during  a  certain  period,  should  be  liablei — ^held,  by  the  presiding  Jadge» 
that  the  question  who  were,  or  who  were  not,  members  of  the  congrega* 
tion,  must  be  determined  by  the  laws  of  the  Secession  Church.  2^,  Tbat 
however  many  defenders  there  might  be,  if  they  were  all  included  in  one 
summons,  they  must  be  looked  on  as  one  party,  and  be  entitled  to  only 
six  challenges.  Sd,  The  evidence  of  a  witness  who  was  a  defender  in 
the  action,  but  against  whom  decree  in  absence  had  been  obtained,  re- 
.  fused,  in  respect  that  he  was  an  interested  party,  although  the  parsoer 
offered  to  discharge  the  clsim  under  the  decree.  Qeorge  Waliaet  v. 
George  Dickson  and  Others,  1  Ith  March  1836,  C.  J.  S.  p.  24. 

No.  32.         Corporation.     Found,  (1.)  That  the  Fleshers  of  Canongate,  by  virtue  of 

their  seal  of  cause — possession  following  on  it — ^and  the  judicial  recogni- 

.  tions  thereof  that  have  taken  place-*do  constitute  a  legal  incorporetion, 

entitled  to  the  exclusive  exercise  of  the  trade  or  craft  of  fleshers  within 

■  the  bounds  limited,  but  subject  to  the  effect  of  the  provisions  of  the  act 

1703,  c  7,  in  so  far  as  that  act  is  still  legally  in  force.     (2.)  That  the 

.  act  J 703,  c.  7,  is  still  in  force,  and  must  receive  effect,  in  so  far  as  it  pro* 

vides,  that  *  it  shall  be  leisome  to  all  persons  whatsomever  to  sell  and 

'  break  all  sorts  of  fleshes  on  every  lawful  day  of  the  week,  and  that  in  all 

'  the  towns  and  burghs  of  this  kingdom,  free  of  any  imposition  whataom- 

*  ever»  the  petty  customs  of  burghs  excepted.'     (3.)  That  the  general 

right  and  liberty  declared  by  the  statute  does  not  extend  to  the  act  of 

slaughtering  cattle  within  burgh,  or  within  the  bounds  of  the  privi- 

^  leges  of  the  Incorporation  of  Fleshers  of  Canongate.     Incorporation  of 

Fleshers  of  Canongate  v.  William  Wight  and  Others^  llM  Dec.  1885, 

p.  110.  . 

No.  179.         '  (Election  of  Officb-Bearers.)    Circumstances  in 

which  it  was  found,  that  long-continued  usage  in  terms  of  an  ancient  law, 
alleged  to  have  been  unanimously  enacted  by  a  corporation,  in  presence 
of  certain  members  of  the  Town- Council,  was  sufficient  to  establish  a  rule 
of  election,  by  which  the  corporation  was  obliged,  in  all  time  coming,  to 
elect  their  office-bearers,  in  equal  numbers,  from  the  two  trades  which 
composed  the  corporation ;  the  original  seal  of  cause  containing  no  regtt* 
lations  nor  directions  as  to  the  election  of  office-bearers.  John  Gray 
and  Others  v.  Walter  Smith  and  Others,  SO/A  June  1836,  p.  876. 

No.  26.         Curator  Bonis.     Special  circumstances  in  which  the  Court,  with  consent 
.    of  certain  parties  nearest  of  kin,  granted  authority  to  a  curator  bonis  to 
grant  charters  to  enter  and  receive  vassals.     Simon  Fraser,  Petitioner^ 
Md  Dec.  1835,  p.  76. 
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Curator  Bonis.     Sir  John  Dalrymple  and  Others  t.  Charles  Ranken^    No.  170. 
'  2&th  June  1836,  p.  838. 

Damages.    See  Assault.    •/.  S.  No.  1. 

-^-^^— ^     Action  of  damages  by  a  tenant  against  his  landlord,  for  pre-      J.  S. 
:  venting  him,  hy  injnrions  statements,  from  disposing  of  his  lease,  and  also    ^^-  3. 

for  improperly  arresting  him  as  in  med.  fugas — Verdict  for  defender. 

James  Dick  ▼.  James  Stervart,  5th  Jan.  1836,  C.  J,  S.  p.  15. 
See  Reparation,    •/.  S.  No.  4. 


Declarator.    See  Regalia^  (Harbour,)    No.  161. 
Diligence.     See  Trust.     No.  127. 

■    ■     See  Bill  of  Exchange.    No.  168. 

See  Sequestration.     No.  174^. 

Discharge.    See  Agreement.    Ho.  172. 
Divorce.     See  Process.    No.  189. 
Donation.    See  Presumption*    No.  30. 

Entail.     See  Statute,  10.  Geo.  III.  c.  51.    No.  21. 
'  See  Collation.     No.  57. 

*■■  (Special  Case.)    George  Bailiie  v.  Sir  G.  JBaillie  Hamilton^    No.  59. 

21st  Jan.  1836,  p.  275. 

(Registration.)    A  decree  of  adjndication  of  an  entailed    No.  83. 


estate,  proceeding  open  debts  contracted  by  an  heir  in  possession,  and 
infefc  under  the  fetters  of  a  strict  bat  unrecorded  entail,  found  effectual 
to  attach,  the  estate,  although  not  obtained  until  after  decree  of  forfeiture 
had  been  pronounced  in  a  declarator  of  irritancy  and  contravention  brought 
against  the  debtor,  at  the  instance  of  a  substitute  heir,  after  the  entail  had 
been  recorded.  Mrs  Munro  or  Ross  and  Husband  v.  Drummonds^ 
9th  Feb.  1836,  p.  374. 

(Obligation  on  Substitutes  for  Provisions  by  En-    no.  84. 


tailer.)  (Sequel  of  the  case,  Ashkirk  Entail,  see  vol.  z.  p.  426.) 
Found,  that  Archibald  Cochran  and  all  the  heirs  of  entail  substituted  to 
him  by  the  deeds  of  entail  of  the  estates  of  Ashkirk,  and  other  hinds  in 
their  order,  as  they  may  successively  succeed  to,  and  obtain  possession  of 
the  entailed  estates,  are  bound,  as  a  condition  of  their  holding  tho«ntaiied 
estates,  and  drawing  and  enjoying  the  rents  and  proceeds  thereof,  according 
to  their  respective  rights  and  interests,  or  as  an  obligation  consequent 
thereupon,  to  satisfy  and  pay  the  provisions  made  and  granted  by  Archi« 
bald  Cochran,  the  entailer,  by  his  general  settlements,  with  interest,  in  so 

.  far  as  not  satisfied  and  paid  before  the  succession  of  such  heir.  Mrs 
Euphemia  Kerr  v.  Alexander  Cochran  and  Others^  9lh  Feb*  1836, 
p.  374. 

*■  *  An  heir  of  entail  in  possesaion  having,  in  virtue  of  powers  con?    Koi  12& 

tained  in  the  entails  under  which  he  possessed,  created,  by  his  marrisge- 

•  contract,  a  liferent  in  favour  of  his  wife,  and  having  also,  by  the  same 
deed,  provided  his  younger  children  in  a  sum  of  three  years'  free  rent  of 
the  tailzied  estates,  *  so  far  as  the  same  are  free  and  unaffected  at  the 
'  time  with  liferents,'  and  under  certain  other  deductions, — found,  (1.) 

:  That  the  succeeding  heir  of  entail  was  entitled,  in  estimating  the  free  ren- 
tal on  which  the  children's  provisions  were  to  be  paid,  to  deduct  the  life- 

:  rent  created  in  favour  of  their  mother.  (2.)  That  he  was  not  entitled 
to  deduct  the  sum  which,  in  virtue  of  the  option  conferred  on  him  by  the 
10.  Geo.  111.  c  51,  he  had  allotted  to  the  payment  of  sums  expended  in 
improvements  under  that  statute  by  his  predecessor.    Miss  M,  G.  Lock' 

'  hart  Macdonald  v.  Sir  Norman  Macdonald  Lockliart^  \^h  May  18869 
p.  624. 

--  (Liability  to  Fetters.)    See  Trust,    No,  128. 
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Entail.    (Provisions  to  Children.)    Ste  Interest.    No.  193^ 

No.  175.       An  heir  of  entail,  in  pMseflaion,  disponed  the  estate  to  bimself  in 

liferent,  and  to  his  eldest  son  in  fee,  expressly  referring  to  the  original 
entail,  to  which  it  was  snhstantially  conform^  though  varying  in  aoma  le- 
specte,  particularly  in  the  fstters  not  being  applied  to  the  institute  nooii- 
natim,— -found,  after  the  death  of  the  dispooer,  that  the  disposition  (which 
was  not  recorded  in  the  Register  of  Tailzies)  was  not  to  ba  considered  as 
a  new  entail  of  the  lands,  which  required  registration)  and  to  have  the 
fetters  laid  on  the  disponee  nominatim,  but  was  merely  an  instruBaeat  for 
propelling  the  tailzied  fee  to  the  next  heir  ;  and  that  an  adjudication  of 
the  lands,  for  a  debt  of  the  granter,  was  ineffectuak  George  Turnbttil 
y.  William  Hay  Newton  and  James  Benton,  (his  trustee,  J  29tA  June 
1B36,  p.  849. 

No.  177.       An  heir  of  entail  in  possession  having  nade  improvenenU  at  two 

different  times,  and  assigned  his  statutory  claims  for  the  respective  snaia 
expended,  as  ascertained  by  separate  decrees,  to  two  different  persona,-— 
found,  in  a  multiplepoinding  at  the  instance  of  the  succeeding  heir,  that 
the  assignee  to  the  claim  created  by  the  first  improvements,  for  the  sum 
ascertained  by  the  first  decree,  was  entitled,  although  the  second  aasigBeo 
pleaded  prior  intimation,  to  be  preferred  primo  loco  on  the  fund  in  aiedioi 
in  respect  that,  as  the  assignations  related  to  different  subjects,  there  could 
be  no  room  for  the  question  of  intiaiation. 

Opinion  expressed  by  the  Court,  that  the  assignatioas  of  such  clnms 
were  as  effectual  before  as  after  decree.     Sir  Thomas  J.  Inglis  Cock' 
rane  v.  BasU  Cochrane* s  Trustees  and  Mrs  Vernon^  SOtA  June  1836^ 
p.  865. 
ExcEPTio  Falsi.    See  BUI  of  Exchange,    No.  63. 
Exclusive  Privilege.    See  Corporation*     No.  32. 

No.  2.  Expenses.     An  heritable  bond  of  annuity  was  granted  to  a  party  as  tnMtee, 

for  payment  of  debts,  ftc  of  the  granter :  The  grantee  raised  money  oa 
it  by  transferring  it  to  a  third  party : — ^held,  that  the  grantee  was  aot  en- 
titled to  claim  the  expense  of  the  transference  from  the  granter,  uotwith- 
standing  a  clause  in  the  bond,  by  which  the  granter  bound  and  obliged 
himself;  &c.  to  '  be  at  the  whole  expense  of  any-  discharge  or  dischai^ea 
*  of  these  presents,  or  conveyance  of  the  same,  or  any  part  thereof  made 
<  to  any  person  or  persons.'  fViliiam  Bdl  v.  Sir  WUUam  Frond*  EUiutif 
13/ A  Nov.  1835,  p.  3. 
■  See  Auditor^s  Fee.    No.  3. 

J.  S.  ■  Where  the  defender  makes  a  tender  equal  to,  or  exceeding  the 

No.  10.  damages  found  doe,  he  is  entitled  to  expenses  from  the  date  of  the  teadn-. 

Anderson  v.  Marshall,  24^A  Nov.  1835,  p.  S6b 
— ■,     See  A^ent  and  Client.     No.  1 2. 

NOi  17.         ....•...._     A  verdict  was  obtained  for  L.25,  the  mlue  of  shelnag  ia  a 

shop  belonging  to  the  pursuer,  which  had  been  occupied  by  the  defeadcra. 
The  defenders  having  previously  offered  to  pay  the  expense  of  said  shel- 
ving, or  to  replace  it,— the  pursuer  was  found  liable  in  costs  to  the  de- 
fender.     WUliam  Emng  v.  Chalmers  and  Collins^  2%th  Nov.   1385^ 

p.  51. 
No.  40.        .-  (of  Witnesses  at  Jury  Trial.)     William  Thorn  v.  Thomas 

Grahame,  l^th  Jan.  1836,  p.  155. 
No.  56. (.luiiY  Trial.)     WiUiam  Ewing  v.  Chalmers  and  Collms^ 

20M  Jan,  1836,  p.  165. 
— -^_     See  Process.    No.  67. 


See  Arbitration.     No.  87. 


No.  120.       ■  —     The  House  of  Lords  having  reversed  a  decision,  in  which  there 

was  a  deceniiture  for  expenses,  by  a  judgment  containing  a  declaration 
in  regard  to  a  certain  point  in  the  case,  and  ordering,  that»  with  this  do* 
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Expenses  continued. 

claration,  the  case  be  remitted  back  to  the  Court  of  Session,  '  to  proceed 
'  therein  as  shall  be  consistent  with  this  judgment,'— held,  hy  a  majority  of 
the  whole  Court,  that  as  the  effect  of  the  said  declaration  was  to  ezbanst 
the  whole  cause  on  the  merits,  it  was  not  competent  for  the  Conrt  to  en* 
tertain  a  claim,  made  by  the  appellant*  to  the  expenses  ineurrod  prior  to 
the  appeal.  James  Stetoart  t.  Alexander  Seott,  lllh  March  18S6,  p.  592. 

Facility  and  Circumvxntion.    See  Tetiameni,   J,  S.  No.  10.    J.  S. 
No.  15. 

Factor  Loco  Tutoris.     Authority  granted  to  a  factor  loco  tutmris,  apply-    No.  82. 
ing  by  summary  petition,  to  borrow  money,  upon  the  security  of  the 
heritable  estate  of  a  pupil,  to  pay  off  heritable  and  personal  debts  affect- 
ing the  same,  or  such  sum  as  might  pay  off  the  whole  peisonal  debts  to 
which  the  heritable  estate  might  be  made  liable. 

Opinion  expressed  by  Consulted  Judges,  that  wheneyer  it  has  been 
made  to  appear  to  the  Court,  that  the  power  craved  by  a  factor  was  either 
necessary  to  prevent  serious  loss  to  the  estate,  or  expedient  in  order  to 
procure  evident  and  positive  advantage,  .or  where  the  interest  of  third 
parties  connected  with  the  estate,  as,  e.  g.  in  relation  of  superior  and  vassal, 
&c  was  affected,  the  Court  has  been  in  the  constant  practice  of  granting 
the  powers  necessary  for  accomplishiBg  the  object.  George  SommervUle 
and  Others^  and  their  Jacior  toco  tutoris^  Petitioners^  6th  Feb*  IS&d, 
p.  871. 

■  ■■  ■  (Authority  to   sell.)     James  Bumess,    No.  149. 

S,  S.  C  Petitioner y  A4h  June  1836,  p.  733. 

I^u.  A  clause  protecttng  both  parties  from  abatement  from,  or  addition  No.  IS& 
to  feu -duties,  or  any  other  claim  whatever  arising  from  variation  of  mea- 
surements, having  been  introduced  into  a  ieu> contract, — found,  1.  That 
the  superior  was  thereby  protected  against  an  action  of  damages,  founded 
on  alleged  deficiency  of  surface ;  and,  2.  That  while  no  action  of  reduc- 
tion of  the  contract  was  brought,  any  allegations  of  fraud  in  the  introduc- 
tion of  the  clause  were  incompetent.  David  Scott  v.  The  Earl  of  Moray  ^ 
20fA  ilfay  1836,  p.  679.    No.  66. 

Fbu- Duties.     See  Superior  and  Vassal.    Now  40. 

FiAR.     A  testatrix  directed  her  trustees  to  *  set  apart  L.1000,  (contained     No.  92. 

*  in  a  bond,)  and  apply  the  yearly  interest  thereof,  as  an  annuity  to  Walter 

*  Colville,  my  nephew,  during  his  life  ;  and  declaring,  that  on  the  death 

*  of  Walter  Colville,  and  at  the  first  term  of  Martinmas  or  Whitsunday 

*  thereafter,  the  said  sum  of  L.IOOO  shall  be  divided,  and  applied  by  my 
^  trustees  in  manner  following :  That  is  to  say,  they  shall  pay  and  deliver 

*  L.400  thereof  to  Mrs  Brockie,  wife  of  Thomas  Brockie,'  and  L.400, 
L.lOO  and  L.100  to  three  others,  *  and  to  their  respective  heirs,  in  case 

*  of  their  decease :'  Mrs  Brockie  had  previously,  by  a  mutual  deed  with 
Thomas  Brockie,  conveyed  to  him,  in  case  of  his  surviving  her^  the  whole 
goods  in  communion  or  property  *  otherwise  belonging  to  me  at  the  time 

*  of  my  decease,'  appointing  him,  by  the  same  deed,  her  executor,  under 
burden  of  payment  of  a  fourth  of  the  free  produce  to  Mrs  Brockie*s  next 
of  kin :  The  testatrix  died  in  1819,  Mrs  Brockie  in  1823,  Thomas  Brockie 
in  1826,  and  Walter  Colville,  the  nephew,  in  1833 : — Found,  in  a  ques- 
tion betwixt  the  representatives  of  Thomas  Brockie,  the  husband,  and  tliose 
in  right  of  the  next  of  kin  of  Mrs  Brockie,  the  wife,  that  the  fee  of  the 
L.400  had  vested  in  Mrs  Brockie,  and  was  conveyed  to  Tbomae  Brockie 
by  the  said  mutual  deed  executed  by  the  spouses. 

One-fourth  of  tlie  amount  directed  to  be  paid  to  those  in  right  of  Mrs 
Brockie*s  sext  of  kin,  in  terms  of  said  mutual  deed ;  and  also  one  of  the 
suma  of  L.100  directed  to  be  paid  to  the  representatives  of  a  legatee  who 
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FiAR  continued. 
had  predeceased  the  liferenter*'    David  Aikman  v,  George  Brockie  and 
Others,  and  John  Marchbanks  and  Others,  ISth  Feb.  18S6,  p.  4SS. 
FoBEiGN.    (Constitution  of  Debt.)     See  Process.    No.  23. 

No.  54h         ■■  (Lex  loci  contractus*  ac  solutionis.)     Circometaooes  in 

which  it  was  found,  in  respect  to  the  acceptance  of  a  bill  of  exchange 
.  signed  at  Paris,  by  a  party  who  had  been  resident  in  Scotland  since  the 
bill-  fell  due,  (adhering  to  the  interlocutor  of  the  Lord  Ordinary,  pro- 
nounced after  taking  the  opinion  of  foreign  lawyers,)  (L)  That  the  de- 
fence of  the  sexennial  prescription  was  inapplicable  ;  (2.)  That  the  pka 
of  res  judicata,  founded  on  a  decree  of  the  Tribunal  of  Commerce  in  Parts,. 
against  a  party  in  absence,  was  untenable,  and  that  the  party's  repreaen- 
tative  ought  to  be  reponed,  notwithstanding  the  opinion  of  French  lavryen 
to  the  contrary.  M,  Lippman  and  Mandatary  r.  Sir  W.  H.  Don  and 
Tutors^  20th  Jan.  ISSQ,  p.  175. 
■  See  Husband  and  Wife.    No,  89. 

Kg.  89.         "  (Res  judicata.)  The  plea  of  res  judicata,  arising  from  a  decree 

obtained  in  the  Court  of  Exchequer  in  England,  in  favour  of  two  out  of 
three  co-plaintiffs  carrying  on  a  joint  suit  against  an  executor,  for  re- 
covery of  a  legacy  in  which  they  all  had  an  interest,  having  being  pleaded 
by  one  of  the  obtainers,  a  Scotchwoman,  in  bar  of  an  action  in  Uie  Court 
of  Session,  at  the  instance  of  the  third  co-plaintiff  in  the  English  suit,  to 
have  it  found  that  all  right  to  the  legacy  was  in  him, — held,  under  opi- 
nion of  EngliHh  counsel,  that  there  could  be  no  adjudication  between  co- 
plaintiffs,  and  the  plea  of  res  judicata  repelled.  Mrs  Ann  Grant  or  Clark 
V.  John  Ludovez  Netomarsh,  I6th  Feb.  1836,  p.  395. 

Na  89. (Lis  alibi  pendens.)   Found,  that  the  circumstance  of  personal 

funds  having  been  recovered  in  England,  and  brought  into  the  courts  of 
equity  there,  does  not  bar  an  action  in  the  Court  of  Session  in  regard  to 
them,  if  they  are  so  situated  that  that  Court  has  otherwise  jurisdiction, 
and  the  plea  of  lis  alibi  pendens  repelled.  Mrs  Grant  or  Clark  ▼.  John 
Ludovez  Netomarsh,  IQth  Feb.  1836,  p.  395. 
Fbaud.     See  Testaments  J.  S.  No.  10.     J.  S.  No.  15. 

No.  126.       Feiendly  Society.     Circumstances  in  which,  upon  a  construction  of  the 

above  statute  and  relative  bye* laws  of  a  Friendly  Society,  it  was  foimd, 
— that  the  expulsion  of  a  member  was  just,  and  the  proceedings  l^al  and 
regular.  WUliam  Howie  v.  Aberdeen  Mason  Lodge,  18/A  Matf  1836, 
p.  630. 

No.  8.  Guarantee.     Circumstances  in  which  a  letter  of  guarantee  was  held,  from 

its  terms  and  the  subsequent  conduct  of  the  parties,  to  be  Umited  to  a 
specific  transaction.  Hugh  Baird  v.  James  Corbett  and  Others^  2lst 
Nov.  1835,  p.  24. 

No.  74.         .x^—. A  party  who  had  guaranteed  the  '  regular  acceptance  ^  of 

certain  drafts,  payable  at  sixty  days,  found  liable  in  payment  of  th<^ra, 
though  not  presented  for  acceptance  till  due,  when  they  were  presented 
at  once  for  acceptance  and  payment,  and  dishonoured-     National  Bank 
of  Scotland  v.  WUliam  Robertson,  Sd  Feb.  1836,  p.  323. 
— — •    See  Cautioner*    No.  181. 

Harbour.    See  Regalia.    No.  161. 
Heir  and  Executor*     See  Collation.    No.  57. 
Heritable  Creditor.    See  Title-Deeds.     No.  5. 
See  Trustee.     No.  60. 


-     See  Trust.     No.  71. 


No.  178.       Heritable  and  Moveable.     In  a  marriage*contract  between  a  doini- 
cil«d  Englishman  and  a  Scotch  lady,  all  aubjectSy  heritable  and  moveable^ 
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Heritable  and  Moveable  continued, 

belonging,  or  that  should  pertain  and  belong  to  the  lady  daring  the  snb- 
sifltence  of  the  marriage,  were,  on  her  part,  conveyed  to  tmstees,  for  the 
purpose  of  *  paying  to  the  husband  and  wife,  and  to  the  survivor,  the  in- 

*  terest  of  said  sums  ;  and  after  their  death,  to  pay  the  said  sums  thereby 

*  assigned  to  the  children  of  the  marriage ;  whom  failing,  to  the  heirs  and 

*  assignees  of  the  wife :'  The  wife  having  died  intestate,  the  husband 
claimed  right  to  certain  heritable  securities  in  Scotland,  as  her  heir  in 
mobilibus  by  the  law  of  England,-— Held,  that  the  word  '  heirs,'  as  above 
quoted^  imported  the  heirs  at  law  in  heritage  by  the  law  of  Scotland. 
Charles  Knight  Murray  and  Mandatary  v.  George^  Ear;l  of  Rothes  and 
Others,  30//i  June  1836,  p.  871. 

Homologation.     See  Schoolmaster.  No.  50. 

Husband  and  Wife.     See  BUI  of  Exchange.    No.  63. 

.  An  Englishman  having,  while  resident  in  Scotland,     No.  89. 

married  a  native  Scotchwoman,  also  then  resident  and  domiciled  there, — 
found,  that  the  legal  effect  of  the  marriage,  in  regard  to  funds  in  England 
left  to  the  wife  by  an  Englishwoman,  by  an  English  will,  and  which  vetfted 
in  her  during  tbe  continuance  of  the  spouses  to  reside  in  Scothind,  must 
be  regulated  by  the  law  of  Scotland.  Mrs  Ann  Grant  or  Clark  v.  John 
Ludovez  Newmarshf  \6lh  Feb.  1836,  p.  395. 

In  a  postnuptial  contract  of  marriage,  by  which  cer-     ^^  i^^^ 


tain  provisions  were  made  in  favour  of  the  wife,  >  who  conveyed  to  the 
husband  all  the  property  of  which  she  might  be  possessed,  and  renounced 
her  legal  rights  in  consideration  thereof, — ^found,  in  the  circumstances  of 
the  case,  that  although  one*  of  these  provisions  was  declared  payable  from 
the  foods  conveyed  by  tbe  wife,  this  expression  was  not  taxative,  but  de- 
monstrative, and  the  provision  was  due  without  reference  to  the  amount 
of  the  wife  8  estate.  John  Matheto  and  Others,  (Moon^s  Trustees^)  v. 
Walter  Carmichael  and  Others,  2Sth  June  1836,  p.  839. 

■   See  Process*  No.  189. 


Implied  Contract*   See  Schoolmaster.  No.  50. 

.    ■  ■  ■ Circumstances  in  which,  in  an  action  of  declarator  by     j^^^  |^ 

the  representatives  of  the  proprietor  of  a  certain  area  of  ground,  against  a 
party  who  had  built  upon  and  possessed  the  same  for  a  considerable  periiod, 
it  was  found, — that  the  portions  of  the  ground  so  built  upon  were  h^ld 
in  feu,  and  that  although  no  written  contract  had  passed  between  the 
parties,  there  were  data  sufficient  to  enable  the  Court  to  compel  the  de- 
fender to  enter  into  a  regular  feu-contract.  Trustees  of  the  late  Alexander 
Forsyth  v.  George  Learmonth,  iSth  June  1836,  p.  811. 

— See  Clause.     No.  169. 

Action  by  a  land-surveyor  for  L.612 :  19 : 5 J,  being      j  g^ 


'  the  price  of  work  done  in  the  execution  of  a  survey  and  plan  of  an  estate.  Ko.  1 1. 
Defence,  that  pursuer  bad  exceeded  his  instructions.  Verdict  for  pursuer, 
Damages,  L.497 : 9 :  5^.  Henderson  v.  Campbell  ofMonxie  and  Others^ 
22d  March  1836,  C.  J.  S.  p.  42. 

Implied  Dischabge  and  Renunciation.  See  Legitim.    No.  58. 

■  *•  See  Presumption*    No.  66. 

Impbisonmbnt.     Se^  Legal  Diligence.    'No,  119. 

Inhibition.    See  Tack.    No.  19. 

.  See  Bill  of  Exchange*    No.  60. 

■ (1.)  Certain  words  essential  to  the  validity  of  letters  of  inhi*     ^q,  51. 

l)ition  were  written  as  a  note  on  the  margin,  which  was  signed  by  the 
writer  to  the  signet  who  subscribed  tbe  letters,  but  no  notice  was  taken 

.    of  the  mai^inal  note  at  tbe  end  of  the  letters,  there  being  no  allegatiMi  of 
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Inhibition  continued, 

fraud, — ^the  diligence  was  found  effectual*  (2.)  Certain  words  or  letters 
erased  found  not  in  subetantialtbus,  and  not  fistal  to  the  yaliditf  of  the  in- 
hibitioa.  Jean  King  and  Others  v.  The  Greenock  Bank,  23d  Jan.  1836. 

Ko.  lis*       ..__^.   A  party  hamg  raised  an  inhibition  to  secure  pftymeat  of  the 

expenses  of  a  process ;  and  hamg  ohtaiafd  a  decree  for  eatpeasesy  which 
WW  allowed  tm  be  extracted  m  momi  of  hisagoftt ;  aad  having  afterwards 
raised  a  process  of  reduction  of  a  deed  ex  capita  iahihid— ia  m  kia  owa 
namet  with  the  concurrence  of  his  agent,  ^  for  all  interest  he  had  m  the 
'  premises/ — found,  that  he  was  entitled  to  follow  out  the  inhibhioo  is 
that  manner.  Robert  Smithy  mih  cament  ofA.  P.  Hendenon^  ▼•  John 
Little^  5th  March  1836,  p.  559. 

Xo.  188.       '  An  action  was  raised  by  English  bankers  against  oeitaia  par- 

ties in  Scotland,  acceptors  of  a  bill,  designing  them  '  executors '  of  a  party 
deceased,  and  concluding  against  them  as  so  named ;  letters  of  inhihitioa 
were  raised  upon  the  said  action ;  a  petition  to  recall  the  inhibitioD  re- 
fnsedf  although,  I.  The  bill  for  the  letters  of  inhibition  was  paased  before 
a  mandate  was  granted  by  the  pursuers,  such  mandate  being  ovAj  given 
previous  to  the  signettng  of  the  letters  themaelTes ;  and,  2.  "Die  diligenoe 
was  directed  against  the  petitioner  personally,  although  designed  aa  exe- 
cutor,— the  nature  of  the  action  truly  infeiring  personal  responaihility. 
Alexander^  Earl  of  Caithness  v.  JBatan^  Sammondand  Son^  and  Mam^ 
datary^  5th  July  1836,  p.  905. 

Ko.  37.         IwauBANCX.     A  party  insured  machinery,  which  waa  afterwards  destroyed 

by  fire :  the  claim  against  the  insurers  waa  submitted  to  arbitration,  in 
terms  of  the  policy,  md  decree-arbitral  pronounced :— Found,  ia  a  redac- 
tion  by  the  insurers  of  the  decreet-aihitral,  ( 1.)  That  it  was  conopeteat  to 
amend  the  summons,  to  the  effect  of  stating,  as  a  ground  of  redaction, 
that  the  pursuers  had  since  ascertained  that  the  iaamanca  waa  effected 
with  an  intentbn,  on  the  part  of  Uie  defenders,  of  setting  fire  to  the 
chihery.  (2.)  That  an  additional  issne^-wbetfaer  the  iasuraaoe 
effected  by  the  defender  upon  a  fraudulent  overvaluation  of  the  machinery, 
with  the  intention  of  destroying  the  same  by  fire  ?  might  be  sent  to  tsuL 
Hercules  Insurance  Company  v.  John  Hunter^  \2th  Dec^  1835,  p.  121. 

Ko.  106.       ■   ■ '  B.  effected  aa  insnraace  with  a  Scotch  company  on  *  gain 

*  &c.  hia  own,  or  in  trust,  in  all  or  any  of  the  granaries,  warehoasea,  lofts 

*  or  cellars  in  Glasgow,  Port  Dundas,  and  ia  the  vicinity  of  theee  placee.* 
A.  effected  an  insurance  with  an  English  company,  *  on  goods,  hie  own, 

*  in  trust,  or  on  commission,  in  a  certain  storehonse  in  Glasgow,  belong- 
^  ing  to  him,  specially  described*'  It  was  a  condition  inter  alia  of  A'a 
policy,  '  that  if  any  assurance  be  effected  with  this  company  on  bnildiaga 

<  or  goods  at  the  same  time  that  they  are  assured  with  seme  other  eoas* 

*  pany,  or  if  they  should  be  subsequently  assured  with  some  other  eoaa- 

<  pany,  the  policy  granted  by  this  company  will  bo  void,  nnkse  the  cir- 

*  enmstance  is  noticed  in  the  policy,  or  by  indorsement  thereon.'  A  fire 
broke  out  in  A's  storehouse,  when  a  quantity  of  wheat  belonging  to  B, 
and  deposited  there  by  him,  was  destroyed.  Certain  other  policies  eflbct- 
ed  by  A*  were  indorsed  on  his  policy,  bat  B's  policy  was  not  so  indoraad, 
or  noticed  in  As  policy.  In  a  joint  action  by  A.  and  B.  against  A's  itt« 
surers,  for  their  proportion  of  the  loss  on  the  wheat,—- -held,  that  the  par* 
suers  were  entitled  to  recover.  James  Donaldson  and  James  PinkrUm 
senior  v.  Manchester  Fire  and  L^  Assurance  Company^  2d  March 
1836,  p.  519. 

J.  s.  ■  Decreet-arbitral,  by  which  a  party  iaauFed  waa  ftmad  entitled 

.  16.  to  the  anoont  at  which  certain  machinery,  destroyed  by  fire,  had  been  in- 

aarady  broaght  under  redaction  on  the  foUowing  groondsy  J.  &  Now  16 : 
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Insurance  continued. 

(I.)  That  the  party  imnred  had  dertroyed  the  iJWiLliinwy»  orcMNedk 
to  be  destroyed^  for  the  piir|Nwa  of  defranding  the  intoren  ;  and,  (2.) 
That  the  iuniance  waa  effected  upon  a  fiaadalent  over-Talaaiion  of  the 
nacUaery,  with  the  intention  of  destroying  the  same  by  fire. — Verdict, 
finding  there  had  been  a  frandnient  ofer^valtiation  of  the  machtaery,  but 
not  with  an  intention  of  deatroying  the  same  by  fire,  and  finding  for  the 
party  insured  on  the  first  ground. 

Observed  on  the  Bench.-— Insnrance  is  not  of  the  natnre  of  a  wagar,  h«l  k 
a  contract  of  the  strictest  equity,  and  prodactiFe  of  iadaasaity  only ;  and 
it  is  contrary  to  strict  equity  and  fair  dealing  if  a  perty  insured  pat  a 
mlae  on  his  property  for  insurable  purposes,  which  the  true  worth  of  that 
property  does  not  warrant.  Herculit  luiurance  Company  and  Robert 
Salmond  ?.  John  Hunter,  26th  July  1836,  C.  J.  S.  p.  68. 

Intbrdict.    See  Title-Deedg.    No.  5. 

See  Regalia^  (Harbour.)    No.  161. 

Interest.  Circumstances  in  which  the  Court  found,  that  the  anrears  of  No.  133. 
intwcBi  dmm  •■  m  bond  ef  ptfiaiaa,  gtaatad  by  an  hair  of  entail  in  fa* 
To«r  of  bis  younger  children,  were  to  be  accumulated  with  the  psiaeipal* 
as  at  the  second  term  subsequent  to  the  date  of  citation ;  and  that  iateresl 
was  due  on  the  accumubted  sum  from  that  term  until  payment*  Pater^ 
son^s  Trustees  ▼.  James  Corbet  PerterfiM^  24dh  May  1836,  p.  686. 

See  Clause.    No.  169. 

Irritancy.    See  Tack.    No.  164. 

JomT-OBLiOAMT.    See  Cautioner.    No.  181. 

Jddicial  Factor.     It  is  competent  for  a  judicial  factor  on  a  trust-estate    No.  143. 
to  appear  in  a  ranking  and  sale,  and  require  lands,  conveyed  by  the  trust- 
deed,  to  be  struck  out  of  that  process,  although  he  has  not  completed  ji 
feudal  title  to  the  ssid  lands  in  his  person.      Thomas  Mackenzie  r. 
WaUer  Ferrier,  \gt  June  1886,  p.  715. 

Judicial  Slander.     Action  of  damages  for  slanderous  matter  in  judicial     J*  8. 
proceedings,  and  for  an  arrest  in  England,  pending  proceedings  here  for     ^^  ^' 
the  same  debt,  the  said  arrest  being  further  alleged  to  be  in  itself  fnaditns 
illegal  and  informal.  Verdict  for  pursuer)  L.8000.     Samuel  James  HaU 
lam  r.  Frederick  Gye  and  Company,  2id  Dee.  1835,  CJ.S.p.  2. 

Jurisdiction.     See  Statute.    No.  S5. 

See  Nobile  Officium.    No.  43* 

-'■    '  See  Process.    No.  45. 

■  See  Process' CriminaL    No.  1. 

See  Burgh.     No.  78. 

■    ■   .      See  Statute,  4.  Geo.  IF.  e.  34. 

__.» (DoMiciL.)    An  Englishman  by  birth,  who  died  in  Scot-     No.  89. 

land,  where  he  had  resided  as  Croremor  ef  a  Fort  far  fifty  years,  possess* 
ing  a  farm  and  acting  as  Justice  of  Peaee  during  that  period,  and  where 
he  had  contracted  a  marriage  with  a  Scotchwoman^-^held  to  be  a  domi- 
ciled Scotchman.  Mrs  Ann  Grant  or  Clark  y.  John  Ludovex  Nevo* 
marsh,  16/A  Feb.  1886,  p.  895. 

— i See  NobUe  Cfffidum.    No.  115. 

Found,  (1.)  That  in  a  charge  of  breach  of  trust  to  an     C.  C.  J. 


amount  abore  £.10,  the  police  court  has  no  jurisdiction :  (2.)  That  it     No.  3. 
must  be  set  forth  in  the  complaint,  and  the  conviction  must  hear,  that  the 
value  of  the  subject  of  the  charge  did  not  exceed  £.10.    John  Anderson 
T.  James  Stuart,  \M  Feb.  1886,  C.  C.  J.  p.  7. 
Jury  Trial.     See  Expenses.    No^  10. 

■   ■     Issues  having  been  finally  prepared;  upon  19th  November    No.  39. 
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Jury  Trial  continued, 

1834>,  and  the  parties  having  entertained  a  proposal  of  extnijadictal  set- 
tlementf^which  was  broken  off  in  February  1835,  and  the  parsner  having 
giren  no  notice  of  trial  vi'ithin  twelve  months  after  the  preparation  of  the 
issoes,  the  Court,  upon  the  raotton  of  the  defenders,  dismissed  the  action 
with  expenses.     James  Inglis  v.  Alexander  Glen  and  Spouse,  l5tfA  Dec 

1835,  p.  125. 

See  Expenses.     No.  49. 

No.  64.        (Issues.)     A  landlord  having  let  premises  to  be  nsed  inte^ 

alia  as  a  dye-work,  in  an  action  of  damages  for  alleged  injuries  occasioned 
by  some  of  the  dyeing  operations  of  his  tenants,  an  issae  was  granted 
against  the  landlord,  Whether  these  operations  were  carried  on  aiKier  his 
authority.    Edward  Collins  v.  James  Hamilton  and  Others,  26<A  Jaru 

1836,  p.  291. 

■     (Want  of  ground  for  remit.)    See  Process^     No-  65L 

_  See  Process.     No.  67« 

■  ■  ■  (Remit  recalled.)    See  Process,    No.  78. 

Ko.  94.  ■■  — —  In  an  action  for  payment  of  work  done  under  a  contract 
a  missive  tendered  in  evidence  of  the  agreement  having  been  refaaed,  be* 
cause  unstamped,  and  verdict  therefore  given  for  the  defender, — a  new 
trial  was  granted  after  the  missive  had  been  stamped^  on  the  ground  that 
it  was  essential  to  the  justice  of  the  case.  George  Wallace  v.  George 
Dickson  and  Others,  \9lh  Feb.  1836,  p.  451. 
See  Process.    No.  162* 

No.  176.  __..._  (Issues.)  In  an  action  of  damages  by  proprietors  of  a  steam* 
carriage,  for  injury  sustained  through  obstructions  put  down  on  a  public  road 
by  road  trustees,— found ,  ( 1 .)  That  although  malice  was  alleged  in  saminons 
and  condescendence,  it  was  not  necessary  that  malice  should  make  part 
of  the  issue ;  and,  (2. }  That  the  proper  question  to  be  put  in  the  isaue 
was,  whether  the  defenders  wrongfully  performed  certain  operations,  to 
the  loss,  injury  and  damage  of  the  pursuers.  William  JDauney  and 
'    Another  r.  Robert  Scott  and  Others,  29th  June  1836. 

No:  183.      ......i.-.i..^—    (Issues.)    In  justification  only  necessary  where  plea  Veri- 
tas convicii.     Robert  Ogilvie  v.  Peter  Scott,  2d  July  1836,  p.  895. 

No.  184.       ■■  (Notice  op  Trial.)    Term  for  giving  not  to  be  extended. 

Smith  ▼.  Bank  of  Scotland,  5th  July  1836,  p.  895. 

No.  186.       (Issue.)    Malice  appointed  .to  be  inserted  in  the  tssoea  in 

an  action  of  damages  against  a  Sheriff*substitute>  founded  on  alleged  irre- 
gularity  in  taking  a  precognition!  and  in  other  jsteps  of  a  criminal  caaafr 
Edxoard  Railton  v.  James  Watson,  5th  July  1836,  p.  901. 

Ko.  192.  (Notice  of  Motion.)  Usual  notice  to  the  opposite  par- 
ty necessary  on  a  motion  for  remodelling  issues.  James  Hamilton  t. 
Tennent  and  Company,  9th  July  1836,  p.  914* 

J«  S.  Issue,  (Competency  of.)   (4.)  Question,  whether  an  iasne 

^o*  2.  could  be  allowed,  on  a  mere  allegation  that  a  party  had  instituted  an  or- 

dinary action,  in  which  he  made  claims,  which  a  Jury  might  think  he 
ought  or  roust  have  known  to  bo  unjust.  Samuel  James  Hallam  t. 
Frederick  Gye  and  Company,  22d  Dec.  1835,  C.  J.  S.  p.  2. 

^'  ^  ^ •    New  Trial.    Motion  for  new  trial,  on  the  ground  of  mis^ 

.  direction  by  the  presiding  Judge,  refused*    James  Dick  v.  James  Stevoart^ 

5th  Jan.  1836,  C*  J.  S.  p.  15. 

See  Proof.    J.  S.  No.  5. 

I  See  Contract*    J.  S.  No.  6. 

See  Process.    J.  S.  No.  8. 

Justification.    See  Jury  Trial.    No.  183* 
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Landlord  and  Tenant.    Found,  in  regard  to  a  seqnestratioD  by  a  land-     Mo.  41. 
lord  of  his  tenant's  eflfects,  who  had  died  before  warrant  of  sale,  or  pay- 

.  noent  was  granted,  1.  That  the  tenant's  medical  attendant  had  a  legal 
claim  for  deathbed  charges,  preferable  to  the  landlord.  2.  That  this  pre- 
ferable claim  inclades  a  fair  and  reasonable  charge  for  attendance  and  fnr- 

•  nishings  daring  the  illness  terminating  in  death,  and  is  not  confined  to  the 
sixty  da3r8  before  death.  John  Drysdale  v.  Charles  Kennedy ^  Xbth 
Dec.  1835,  p.  135. 

— — ' See  Competition,    No.  46. 

Law- Agent.     See  Reparation.     No.  107. 

'     Circumstances  in  which  it  was  held,  1*^  That  the  presnmp-     No.  1 10. 
tion  of  a  mandate  to  an  agent  to  pnrsae  an  action  in  the  Court  of  Session, 
arising  from  the  possession  of  the  title-deeds,  was  redargued ;  that  tlie 

•  action  must  be  dismissed,  in  so  far  as  the  pursuer  disclaiming  the  man- 
date was  concerned,  and  that  the  defenders  had  no  claim  against  the  dis- 
claimer for  expenses.  2(/,  That  the  agents,  who  had,  without  proper 
authority,  though  acting  bona  fide,  used  the  name  of  the  disclaimer  as  one 
of  the  pursuers  of  the  action,  were  liable  to  him  for  l^is  expenses  arising 
after  his  disclamation,  and  to  the  defenders  for  all  their  expenses,  reser- 
▼ing  to  the  agents  any  claim  of  relief  competent  against  the  other  pursuers. 
James  Covoan  junior  y.  James  Famie  and  Others^  and  James  Farnie 

'    and  Others  v.  Messrs  Mowbray  and  Hotoden,  M  March  1836,  p.  541. 

See  Trust.     No.  115. 


Legacy.     See  Pactum  Illicitum,     No.  28. 

See  Husband  and  Wife.    No.  89. 

See  Fiar.     No.  92. 

See  Trust.    No.  98. 

Legal  Diligence.     An  incarcerating  creditor  having  failed  to  renew  all-    No.  119. 
ment  after  it  had  been  exhausted,  though  intimation  of  the  fact  had  been 
given  personally  to  his  agent,  and  the  debtor  having  been  liberated  in 
consequence, — held,  that  a  re-incarceration,  two  days  afterwards,  on  the 

*  same  diligence,  and  for  the  same  debt,  was  not  competent,  no  change  of 
circumstances  in  the  debtor  being  alleged.  William  Crawford  v.  Alex^ 
ander  Dawson^  Wth  March  1836,  *p.  589. 

Legitim.     The  daughter  of  a  Scotch  nobleman,  on  her  marriage  with  the     Nr.  58. 

•  son  of  an  English  nobleman,  executed  a  contract  of  marriage,  conceived 
in  the  English  form ; — found,  (1.)  That  she  had  not  thereby  discharged 
or  renounced  her  right  to  legitim ;  (2.)  That  as  she  was  the  only  younger 
child  of  her  father  who  had  not  renounced  the  right  of  legitim,  her  claim 

^  extended  over  one-third  of  his  free  moveable  estate ;  and  that  it  was  not 
to  be  reduced  in  amount,  by  imputing  thereto  any  sums  provided  to  her 
by  her  father  in  said  contract.  James^  Viscount  Maitlandj  and  Others'^ 
(Lord  Breadalbane's  Trustees^)  v.  Marquis  and  Marchioness  of  Chan* 
dos  and  Other Sy  20th  Jan.  1836,  p.  265. 

Lis  alibi  pendens.     See  Foreign.    No.  89. 

Mandatary.     Special  circumstances  in  which  it  was  found  that  the  pur-     No.  47. 

«    suer  of  an  action,  a  Scotchman,  and  proprietor  of  a  landed  estate  in  Scot- 
land, who  had  gone  abroad,  was  bound  to  sist  a  mandatary.     William       ,    .     . 
Dempster  v.  William  Potts,  19//i  Dec.  1835,  p.  152. 

-.  See  Inhibition.     No.  188. 

Manse.     A  manse  requiring  thorough  repairs  to  render  it  habitable,  and    No.  140. 
the  heritors  of  the  parish,  having  offered  to  repair  it,  and  also  to  make 

'  certain  additions,  but  which  offer  was  rejected  by  the  minister  and  pres- 
bytery ;  in  a  suspension  of  a  threatened  charge  on  a  decree  of  the  pres- 
bytery, for  additions  to  the  manse,  -by  an  architect  who  had  originally  been 
VOL.  xi«  B 
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Manse  continued. 
employed  to  report  by  the  heritors,  bnt  whose  report  they  had  rejected, 
88  being  extravagant  in  the  circnmBtances  of  the  parish — Before  answer 
ou  the  general  question  of  the  minister's  right  to  additions,  remit  Hiade 
by  Court  to  another  architect  to  report  what  was  necessary  and  safficient 
.  to  render  the  manse  not  unsuitable  to  the  benefice,  and  whether  the  addi- 
tion to  it,  proposed  by  the  presbytery,  was  required.  Maurice  Car^ 
michdel  and  Others  r.  Rev.  Alexander  Hugh  M^Lean^  27th  May  1836, 
p.  705. 
Ko.  9.  Marriage.     Action  of  redaction  of  a  decreet  of  divorce,  pr^noanced  by 

the  Commissaries  of  Edinburgh,  brought  beyond  year  aid  day  after  the 
date  of  the  decreet, — found  to  be  incompetent. 

Question,  Whether  a  patrimomal  interest  will  entitle  third  parties, 
after  the  death  of  the  party  divorced,  to  reduce  the  decree  of  divorpe. 
Ronald  Menzies  and  Tutors  v.  Stevenson  and  Others,  2ls^  Nov,  1835, 
p.  31. 
j^Q^  t^^        I,  (insufficient  constitution  of),    a  party  had  given  t«  a 

female,  with  whom  he  previously  held  illicit  intercourse,  a  letter  purport- 
ing a  declaration  of  marriage,  but  made  conditional  on  the  birth  of  a  child : 
(1.)  Found,  that  said  letter,  (independently  of  its  terms,)  in  respect  there 
was  sufficient  evidence  of  its  having  been  delivered  and  accepted  Hmr  the 
purpose  of  imposing  upon  third  parties,  was  not  a  legal  inatnunent  to 
constitute  a  marriage.  (2.)  Opinion  by  Lord  Ordinary,  adhered  tahy 
the  Court,  that  where  a  declanition  or  acknowledgment  of  marriage  i| 
conditional  on  the  birth  of  fi  diild,  and  where  it  is  certain  that  there  has 
been  a  great  deal  of  personal  intercourse  before  the  letter  is  delivered,  the 
mere  delivery  of  that  letter,  with  proof  that  the  interoonrse  was  after- 
^  wards  continued,  is  not  sufficient  to  constitute  a  marriage  according  to 
the  law  of  Scotland.  Christian  Sietoart  and  Children  v.  John  MenzkSf 
4/A  Feb.  1836,  p.  342. 
Marriage-Contract.  See  Provisions  to  Children,  No.  1 1. 
No.  22.         ■■  Words  in  a  marriage* contract  held  to  import  a 

jus  crediti  in  the  children,  in  respect  to  funds  which  had  belonged  to  the 
wife,  and  so  to  entitle  the  only  child  of  the  marriage  to  rank  upon  the 
father  s  sequestrated  estate,  who  had  intromitted  with  said  fnode,  to  tkf 
extent  of  his  intromission.  George  Young  v.  Ebenezer  fVatson,  2d  Dec 
1835,  p.  64. 

Mo.  44i        .i_^ Words  in  a  marriage-coqtract  held  not  to  import 

a  general  conveyance  by  the  husband  to  the  children,  but  to  limit  the 
conveyance  to  a  specific  sum  therein  mentioned.    Alexander  Fraser  and 
.    Mandatary  v.  John  Eraser's  Trustees^  7th  Dec.  1835,  p.  145. 

See  Husband  and  Wife.    No.  172. 

.^....... --^.......^    See  Heritable  and  Moveable*    No.  178. 

Master  and  Servant.    See  Reparatiofu    J.  S.  No.  8. 
Meditatio  Fuojz  Warranv.     See  Damages.    J.  S.  No.  3. 
Mo.  91.         Ministers*  W^idows'  Funq.     A  minister  holding  a  church  under  5.  GeOb 

IV.  c.  90t  found  entitled  to  be  admitted  as  a  contributor  to-the  WidowiT 
Fund.    Rev.  Donald  Gordon  v.  Trustees  of  Ministers*  Widawf  Fund, 
ISth  Feb.  1836,  p.  422. 
No.  100.       MuLTiPLEPOiNDiNO.    A  creditor  who  had  lodged  a  claim  and  was  ranked 

on  the  estate  of  his  debtor,  by  trustees  appointed  to  distribute  the  pro- 
.  perty.  amongst  tlie  creditors,  by  a  trust-deed,  to  which  almost  all  the  cfe» 
ditors,  himself  excepted,  had  acceded,  having  raised  an  action  of  mnlti- 
plepoinding  in  the  name  of  the  trustees,  but  contrary  to  theb  wishes,  as 
well  as  of  the  200  acceding  creditors,  in  order  to  obtain  a  judicial  ded« 
siononhis  claim,-»-found,  that  the  action  waa  incompetent.    MrsJand 
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MuLTiPLEPoiNDiNG  continued. 

'    Stewart  Qt  Irvine  v«  Patrick  Crichian  aitd  Otherif  ^h  March  1836» 
p*  538. 

Mutual  Contract.    A  dispoBitipo  omniaiQ  bon.araiq  by  a  father  to  ason.    No.  15. 
and  by  which  the  father  also  cooreyed  acqairenda,  in  coQsideratioD  <>f 
certaia  obligations  by  the  son,  (partly  $et  forth  in  the  deed,  and  partly 
undertaken  in  a  separate  wriung.)  held  to  be  irrevocable.    John  Braid* 
toood  T.  Thomas  Braidwood^  26lh  Nov.  1885,  p.  44* 

4'         I     .■  See  Sank  Manager,    No.  65? 

■■  See  Mutual  Contract.    No.  102. 

NoBiLE  Officium.  The  porener  in  an  action  for  damages  having,  daring  No.  43. 
the  dependence  of  the  action,  printed,  tnd  not  having  taken  due  means 
to  prevent  the  distribution  of  a  statement  alleged  by  tbo  defender  to  be 
fiilse  and  injurious,  and  TikeJy  to  create  a  prejudice  agidnet  him  in  tl|e 
depending  action,  and  some  of  the  copies  of  the  statement  having  got  into 
circubition,  the  Court,  on  a  petition  and  complaint  by  the  defender,  ordun- 
ed,  l«f.  That  the  copies  of  the  statement  should  be  sealed  up,  and  their 
finrtber  circulation  interdicted;  and,  2df  The  record  having  been  com- 
pleted, the  whole  copies  were  ordered  to  be  destroyed,  and  the  defender 
found  liable  in  expenses.    Donald  Smith  v.  William  Mitchell^  16/A  Dec. 

1835,  p.  144. 

■  ■  Circumstances  where  the  Court,  ez  proprio  motu,  ap-    No.  115. 

pointed  the  proceedings  ia  a  depending  actioo  to  be  laid  before  the 
Keepers  of  the  l^guct  and  Commiaiioners,  in  order  to  report  to  tbo  Court 
their  opinion  thereon,  in  reference  to  the  profettional  conduct  of  the  de- 
fender in  that  action,  a  member  ei  the  Society  of  Writers  to  the  Signet. 
James  Carnegie  and  Others  v.  James  John  Fraser^  W.  <S.  8lA  March 

1836,  p.  577. 

See  Proof,  (Oath.}    C.  C.  J.  No.  4 


Notary-Public    See  BUt^ Exchange*    No«  60. 
Novation*    See  Sodety.    No.  180. 
NuiBANCS.    See  Jury  TriaL    No.  64. 

Factum  illicitdm.    An  offer  of  proof  that  an  annuity  was  bequeathed    No.  88. 
to  a  female  m  consequence  of  a  stipulation  on  her  part,  or  agreement  be- 
tween her  and  tbe  party  bequeathing  the  annuity,  as  the  eonnderation  of 
her  entering  into,  or  continuing  a  criminal  intercourse  with  him,— -found 
relevant  as  a  defence  by  the  executors  against  payment  of  the  annuity. 

Issue  to  this  effect  approved  of,  and  remitted  for  trial.  Ann  Johnstone 
T.  Mackenzie's  Mepresentativesy  4lA  Dec.  1835,  p.  79« 
■     ■      See  Marriage.    No.  77. 

Parent  and  Chilix    See  Proof.    Na  142. 

Particepb  Criminis.  Circumstances  sufficient  to  constitute  participation     C.  C.  J. 
in  the  crime  of  assault.    Lord  Advocate  n  Swanston  and  Others,  ftdth     No.  5. 
2?€*.  1836^C.C.J.p-.9. 

Peer.  A  party  having  suspended  a  charge  for  payment  of  a  bill  aecef  ted  Noi  53. 
by  him,  in  respect  of  hia  privilege  of  exemption  from  the  personal  dili- 
gence bf  armtment,  as  being  a  Peer  of  Scotland,  but  before  bis  title  to  be 
ranked  among  the  Peers  of  Scotland  had  been  duly  established,  bill  of 
suspension  ppssed  on  caution.  Akaauder  Akxander  y.  Smith  and  Chap* 
many  16/A  Jan.  1836,  p.  166. 

FsBicuLuiif.     A  sum  having  been  consigned  to  await  the -result  of  an  ac-    No.  lO?* 
tion,  and  the  bank  in  which  it  was  placed  by  tbe  defender^  by  consent  of 
the  pursuer,  in  conaequonce  of  an  anangemeni  between  them,  having 
failed^— found,  that  in  consequence  of  the  mutual  agreement,  the  loss 

b2 
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PfiRicuLUM  continued,  '  * 

mnnt  fklt  oii  t>otb  «qiiallf.     William  ScoU  v.  lAeutenant  John  Se&te, 
26th  Feb.  1836,  p.  500. 
Personal  Exception.    See  Cessio  Bonorum,    No,  ISO.  ^       ^ '. 

No.  116.  Personal  Protection*  A  Hnrited  personal  protection  granted  ad  intarim 
to  a  party  who  had  availed  himself  of  the  privileges  of  the  Sanctnarj  of 
'  HolyroodhoQse,  in  order  to  enable  him  to  be  examined  as  a  haver  in  a  de- 
pending process,*  and  to  make  the  necessary  searches  for  the  docameiits 
called  for.  Thomas  Pafon,  Peniland^s  Trustee^  Peiiiioner,  Sth  MarA 
1836,  p.  583.  - 

Physician's  Fees.     See  Landlord  and  Tenant.    No.  41. 
Poinding.     See  Competition,    No.  46* 
j^Q,  52,        — — .  (the  Ground.)    Laurence  Tweedie  v.  Ebenexer  BeaUzCj  23^ 

Jan,  1836,  p.  287.      « 
No.  85.        Poor's- Roll.  {Certificate  of  Poverty.)    A  certificate  of  povetty, 
signed  by  the  minister  and  elders  of  a  Relief  Congregation,  found  iiisiif« 
'     ficient.     Charles  Elphinston,  Petitioner,  lUh  Feb.  }SS6,  p.  S82. 
No.  25.        Possessory  Judgment.      A  proprietor  who  has  posseued  an  access 
through  a  neighbour's  grounds  for  seven  years,  is  entitled  to  a  poasessory 
judgment,  though  bis  title  be  a  bounding  charter,  having  no  clause  of 
parts  and  pertinents,  or  of  ish  and  entry.    James  Liston  v.  Mrs  Isabella 
Galloway,  Sd  Dec.  1 835,  p. 
PreIperence.    See  Trustee.    No.  60. 
'  Prescription.     See  Promissory'Nate,    No.  L 
No.  4.  '  (Triennial.)    In  an  action  for  remuneration  for  aervioes 

performed  as  a  governess  or  housekeeper,  although  no  specific  amount 
had  been  fixed  or  agreed  upon  between  the  parties,  prescription  was  held 
to  apply,  except  to  the  last  year,  which  fell  within  the  period*     Mrs 
Margaret  Smellie  v.  William  Miller,  17 th  Nov,  1835,. p.  6. 
No.  51.         — —  {.Triennial.)     Three  years  not  having-  run  at  the  death 

of  the  ancestor  from  the  date  of  the  longest  due  sum  pursued  for  by  a 
creditor,  the  representatives  acknowledging  conatitntion  of  the  debt,  and 
not  alleging  payment  since  the  ancestor's  death>  cannot  plead  the  triennial 
limitation.    James  Little  v.  John  Ritchie,  \bth  Jan.  1836,  p.  164. 
'■  '    •        '       '  (Sexennial.)     See  Foreign.    No.  54. 

"  (Triennial.)    See  SetUed  Account.    No.  79. 
No.  113.  ■  ■  (Triennial.)    In  an  action  for  payment  of  a  writer'a  ac- 

counts, against  the  representative  of  his  employer,  a  provincial  writer^ 
circumstances  in  which  it  was  found,  that  the  pursuer  was  eoUtied  to 
found  on  other  accounts  than  those  libelled  on,  in  order  to  elide  the  plea 
of  triennial  prescription.  Daniel  Fisher,  S,S.C,  v.  John  Francis  lire 
and  Walter  M' Gibbon,  his  Tutor,  Sth  March  1836,  p.  561. 
No.  122.  ■  (Negative.)   The  right  to  reduce  a  decree-arbitral,  afied- 

'  ing  a  claim  to  heritable  property,  and  which  had  remained  uncfaalleqged 
'  -      -  for  forty  years,^— held  to  have  been  lost  by  the  operation  of  the  negative 

prescription.    Earl  of  Dundonald  r.  Boyes'  Trustees^  \2th  May  1836^ 
'  p.  612. 

— — — —     See  Corporation.    No.  179. 
No.  SO.       '  Presumption.    Circumstances  where,  in  reference  to  pajrments  by  a  lather 

to  his  sons,  the  rule  Debitor  non  praesumitur  donare  was  held  applicable. 
Mrs  Rachael  Booth  or  Black  r.  John  Livingston  Booth,  Qth  Dec  1835^ 
p.  89. 
No.  76.'     *  Circumstances  in  which  a  mandatary  waa  presumed  to 

have  accounted  to  the  mandant  fur  sums  uplifted  under  the  mandate. 
Mrs  Jane  Watson  or  Stuart  v.  Alexander  Maconochi^s  ExecuiorSy  4^ 
Feb.  1836,  p.  337. 
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Presumption.    See  Settled  Account.    No.  79.    No.  124. 

—— " — —  •  See  Implied  Contract     No.  Ifi3. 

Paimcipai;  and  Agent.    Circnmstances  id  which  it  was  fonnd,  (adhering    No.  100. 

.  to  (he  iuterlocatpr  of  the  Lord  OrdiQary,)  m  an  action  by  the  sellers  of 
goods  against  a  party  for  whose  behoof  they  were  purchased,. (I.)  That 
the  sellers,  by  letting  the  stipulated  term  of  .credit  expire,  while  io  the 
knowledge  of  the  defender  as  the  principal  party  to,  whom  the  goods  were 
furnished,  without  making  any  demand  on  him,  and  subsequently  taking 
a  bill  in  payment  thereof,  from  a  party  who  acted  as  agent  ornd  pur» 
chased  the  goods  from  them,  must  be  held  to  have  elected  to  take  the 
agent  for  their  debtor,  and, could  not  claim  payment  from  the  principal 
party.  (2.)  That  the  sellers,  bv  making  no  demand  on  the  principal  till 
some  time  after  the  credit  expired,  and  by  transacting  with  and  taking 
a  bill  from  the  agent,  did  mislead  the  principal  to  settle  with  the  agenkby 
paying  to  him  the  price  of  the  goods,  and  were  barred  from  maintaining 
an  action  against  the  principal.  Campbell  and  Maclean  v.  James  Ste* 
venson  and  Mandatary^  25th  Feb.  1836,  p.  486. 

FRiaoNER.     It  is  not  necessary  to  intimate  an  application  for  liberation  nn-     No.  31. 
der  the  aboFO  A.  S.  to  the  incarcerating  creditor,  or  his  known  agent. 
The  A.  S.  doee  not  require  the  physician  e  certificate  to  be  immediately 
recorded  in  the  burgh  court-books.    Marjf  Emond  v.  Magistrates  of 
Haddington,  lOth  Dec.  1836,  p.  107. 

— See  Burgh.    C.  C.  J.  No.  7. 

Privilege.     See  Peer.    No.  52. 

■  See  Jur^  Trial.    No.  186.  -         . 
Paocess.    In  an  action  for  the  sum  in  a  prescribed  promissory-note,  the    No.  1. 
.    pursuer  not  having  arerred  that  he  could  establub  the  debt  aliunde,  an 

application  by  him,  after  closing  the  record,  for  a  diligence  to  recover 
.    documents  for  this  purpose,  refused.     William  Emng  7.  BumeU*s  Trus* 
tees,  I2th  Nov.  1835,  p.  1. 

■        See  Marriage.    No.  9. 

See  Proof.    No.  14. 

m  See  Expenses.    No.  17. 

>■  ■  Found,  (1.)  in  regard  to  the  constitution  of  a  debt,  England    No.  23. 

being  the  locus  contractus,  that  it  is  not  necessary  to  aver  what  the  law 
of  England  is  in  regard  to  the  facta  set  forth  on  record :  (2.)  (Adhering 
to  the  Lord  Ordinary  s  interlocutor,)  that  the  constitution  of  the  debt  by 
an  advance  of  money  made  in  England  by  a  person  domiciled  in  that 

.  country,  and  by  a  check  on  his  London  banker,  may  be  proved  by  such 
evidence  as  would  be  sufficient  to  constitute  such  a  debt,  according  to  the 
law  of  England.  George  Nicol  v.  James  Mortimer^  2d  Deo.  1835, 
p.  69. 

»-—-*—    See  Pactum  illicitum.    No.  28. 

■  See  Reduction.    No.  29. 
— — — •    See  Prisoner.    No.  SI. 

Found  incompetent  to  enroll  in. the  Reduction  Roll  »  summons     No.  34. 


-  containing,  in  the  fii*st  place,  certain  conclusions  declaratory  of  the  import 
of  a  particular  decree^  and  alternatively,  conclusions  reductive  of  the  decree. 
Todd's  Trustees  v.  Burns,  I2th  Dec.  1835,  p.  119. 

*  (Amendment   or  Libel  and  Issues.)      See  Insurance* 

No.  87. 

.1  See  Jury  Trial    No.  39. 

A  party  having  raised  an  action  before  the  Court  of  Session     No.  45. 


against  the  owner,  ship's-husband  and  agent  of  a  vessel,  for  repairs,  fnr- 
nisbiogs  and  painting,  and  the  summons  having  been  signed,  passed  the 
signeti  paid  fee-fnad  daeS|  and  been  called  as  an  ordinary  action^-wfoand^ 


sft  ind£x  Of  Titl.:es     ' 

Process  continued. 
that  it  was  a  inaritime  cause,  and  that  the  action  mnst  he  dismtMed,  in 
respect  the  regulations  of  11.  Geo.  IV.  and  1.  Will.  IV.  c  69,  §  40,  had 
not  been  obsenred.    Peter  Gavin  and  Son  v.  J(^n  SlaUcer^  \9th  Dec, 
1835,  p.  149. 

■  ■  ■  See  Mandatary.    No.  47. 

No.  48.        (Boxing  Papbrs.)    Earl  of  Strathmore  r.  Trustees  qf  laie 

Early  im  Jan.  1836,  p.  154. 

(Jury  Trial.)    See  Expenses*    No.  49. 

See  Peer.    No.  52. 

"     ■     '  See  Arrestment^  {Loosing  qf.)    No.  53. 

— —  See  Cautioner.    No.  65. 

— —  See  Expenses.    No.  56. 

■  '    ■'     '  See  Poinding  the  Ground.    No.  62. 

■■■  (ExcEPTio  Falsi.)    See  Bill  qf  Exchange.    No.  63. 

No.  6&         «  The  leading  conclusion  of  an  action  being,  that  the  defenden 

ebonld  be  ordained  to  restore  and  reinstate  the  pursuer  in  the  office  from 
which  be  had  been  dismissed,  and  the  next  or  alternative  conclusion  being 
for  damages  in  case  this  should  not  be  done,  there  being  no  independent 
ground  of  injury  arising  from  the  time,  mode  or  terms  of  the  dismiesftl,  and 
the  Lord  Ordinary  and  Court  holding  that  there  was  a  power  of  dismisaal; 
— found,  that  there  were  no  sufficient  grounds  for  a  remit  for  trial  by  jury ; 
and  action  dismissed  accordingly.  fViUiam  Mitchell  ▼•  The  Western 
Bank  of  Scotland^  26/ A  Jan.  1836,  p.  292. 

No.  67.  "      (Jury  Trial.)     Expenses  given  to  a  wife  who  bad  obtained 

a  rerdict  in  her  favour,  in  an  action  in  which  her  husband  waa  also  pur- 
suer along  with  her,  upon  a  sepamte  ground,  but  was  unsueceasfal. 
Brodie  and  Spouse  r.  Blair,  2dth  Jan.  1886,  p.  307. 

No.  68.  *'  ■  In  an  action  of  count  and  reckoning,  calling  on  trustees  to  ac- 

count for  their  intromissions  and  management  under  the  trust,  but  con- 
taining no  declaratory  conclusion,  that  the  trustees  bad,  by  their  conduct^ 
forfeited  the  protection  of  the  clause  of  exemption ; — found,  that  the  pui^ 
Buer  might,  in  such  an  action,  demand  payment  of  all  the  tmst*finidB 
Tested  in  the  trustees,  in  regard  to  which  they  cannot  shew  that  their  lia<^ 
bilit?  to  account  has  been  discharged.  Mrs  Diane  or  Deane  and  Others 
y.  Duncan  Paterson  and  Othert,  28lA  Jan.  1836,  p.  307. 

No.  70.  a...^.^....  An  interlocutor,  remitting  a  cause  to  the  Jury  Roll,  on  a  qtfea* 
tion  of  hicx  as  to  intromission,  depending  on  documentary  eyidence  more 
than  on  parole  proof, — ^recalled,  and  the  case  sent  back  to  the  Lord  Ordi- 
nary,  with  power  to  grant  a  farther  diligence,  or  to  grant  a  eommiasion 
for  proof.  Sir  James  Bostoell  r.  Mathetv  Montgomerie^  29/A  Jan.  1836, 
p.  317. 

No.  75.        Question  as  to  proper  form  of  summons,  where  a  cautioner  for 

annualrent  had  become  bankrupt.     James  Thomas  Murray  r.  John 
Moncury  Matheto  Neil  and' Others,  Sd  Feb.  1SS6,  p.  326. 
■■    ■  See  Arbitration.    No.  87. 

No.  87.        "■  ■  (Counsel's  Fees.)    Question  as  to  fees  paid  to  coonsd at- 

tending examination  of  havers  previous  to  trial.  Fee  allowed  in  the  pre- 
sent instance.   John  Barley  v.  Daniel  M*Goum,  IM  Feb.  1836,  p.  385. 

No.  89.  "  Decree  granted  sgahast  a  defender,  ordmning  her  to  grant  a 

power  of  attorney,  to  enable  the  pursuer  to  uplift  a  sum  of  money  whicfa 
had  been  lodged  in  the  hands  of  the  Clefk  of  the  Court  of  Exdiequer  ia 
England,  under  an  order  of  that  Court,  for  the  use  of  the  defender  and 
others,  the  nght  to  the  sum  having  been  ascertained,  in  the  action  in  the 
Court  of  Session,  to  be  in  the  pursuer.    Mrs  Ann  Grant  or  dark  v. 

_  John  Ludovez  Newmarshf  IQth  Feb.  1836,  p.  395. 
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Process  continued. 

New  trftU  granted  where  tn  action  had  originallf  been  founded  on  ao 
nnstamped  missive  after  the  same  had  been  atamped,  in  respect  it  was 
essential  to  the  juatice  ijf  the  case.     See  Jury  Trial.     No.  94 

(Suspension.)     A  party  banng  prayed  for  suspension  of  a    No.  97. 

charge  on  the  ground  of  foi^y,  and  that  witboat  caution  or  consignation, 
and  having  afterwards,  in  Conrt,  expressed  his  readiness  to  find  juratory 
oantion,  and  craved  leave  to  amend  his  bill,^— found  to  be  incompetent 
thus  to  amend  the  bii),  which  was  refused.  David  WyUie  t.  John 
Brand,  20/A  Feb.  1836,  p.  470. 

(Ranking  and  Sale.)    Found,  1.  That  the  cotumeo  debtor    No.  99. 


•^ 


m  a  ranking  and  sale  was  entitled  to  inspection  of  the  official  procedure 
and  correspondence  in  the  Minute-book  of  the  common  agent.  2*  That 
the  Minute-book  was  part  of  the  process,  and  must  be  lodged  in  process. 
Ranking  and  Sale  of  Cromarty,  25th  Feb.  1836,  p.  485* 

(Summary  Application.)   A  writer  to  the  signeti»aving  re-    No.  105. 


fused  to  redeliver  certain  documents  placed  in  his  hands,  in  reference  to 
a  proposed  loan  by  his  client,  until  he  got  payment  or  security  for  hia 
aeeouat  of  expenses  connected  with  the  tran8action,-^sQmmary  petition  to 
the  Court  of  Session,  to  compel  restitution  of  the  documents,  found  to  be 
incompetent.  Colonel  Roderick  MacneUl,  Petitioner^  ▼.  Wiiliam  Dou- 
glas, W.  S.  Ut  March  1836.  p.  617. 

■  ■    See  MuUifdepoinding.    No.  109. 

(Summons,  Callino  op.)    A  summons  was  raised  in  name    No«  111. 


of  the  Lord  Advocate,  in  behalf  oif  the  Commissioners  of  Woods  and 
Forests :  before  the  summons  was  called  in  Court,  the  act  5.  and  6. 
Will  IV.  c  58,  was  passed,  vesting  in  the  Lords  of  the  Treasury  the 
powers  formerly  competent  to  the  Commissioned  of  Woods  and  Forests, 
flis  pursuers  of  the  action :  the  summons  having  been  called  in  name  of 
the  original  ptirsuers,  and  the  Lords  of  the  Treasury,  and  the  Lord  Ad^ 
▼ocate^  as  their  mandatary,  having  thereafter  craved,  by  a  minute.  So  be 
sisted  as  pursuers  in  the  said  action,— found  that  this  could  not  compe- 
tently be  done,  and  a<}ti0n  dismissed.  His  Majesties  Advocate  r.  Camp" 
heWs  Trustees^  &th  March  1836,  p.  556. 

Be»  Inhibition.    No.  112. 

See  Prescriptionf  TrienniaL    No»  1 13» 

(Decree  in  Absknge.)    •/o&n  Waddell  v.  Mrs  Agnes  Ha*    No.  117. 


hvM 


mikdn^  IQlh  March  1836,  p.  587.' 
■'        '  ■    See  Expenses*    N04  ISO. 

Petition  and  complaint  against  a  resolution  of  creditors  on  a    No.  129. 


sequestrated  estate,  dismissed,  because  the  trustee  was  not  called. 
Alexandei^  Pirie  Henderson  r.  GUJUlanU  CrediiorSf  Idth  May  1836» 
p.  667. 

See  Removing.    No.  131. 


"  — ^  (Admiralty.)  A  process  having  been  transferred  from  the  No.  13^ 
Admiralty- Court,  after  an  interlocutor  pronounced  by  the  Judge*  Admiral 
had  become  final  in  that  Court,  to  the  Court  of  Session,  by  consent  of 
parties,  in  terms  of  the  statute  L  Will.  IV,  c  69,  §  26,-^beld,  that  it  was 
competent,  hoc  statu,  to  challenge  the  said  interlocutor  without  any  sepa- 
rate process  of  review.  John  MacarthUr  r.  Mathie  and  Theakstonp  fAih 
May  1836,  p.  688. 

I  (Multiplbfoindinq.)    An  action  of  mnltiplepoiading  and    No.  135. 

exoneration,  raised  in  the  name  of  two  trustees,  to  the  competency  of 

' '  which  it  was  obj^ted,  that  one  of  the  trustees  had  disclaimed  the  action} 
and  that  there  was  no  doable  distress,  whilst,  on  the  other  handi  it  ap- 
peared tliat  the  objectors  had  refased  to  exoner  the  remaining  punmer>— • 
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PfiOCESS  continued, 
found  competent,  resenring  all  objecttims  to  its  propriety.  James  Comet's 
Trustees  v.  Robertson^  Notie  and  Others^  24/A  May  1836,  p.  691. 

•  ^^*       (Declarator.)    An  action  of  declarator,  concluding  that  the 

rights  of  parties  ahonld  be  declared  in  terms  of  a  certain  interlocator,  on 
the  assumption  that  other  subseqaent  interiocutors,  not  rednoed,  and  not 
alleged  to  bo  obscare,  were  '  utterly  illegal,  null  and  void,  and  incapable 
of  operating  or  securing  legal  effect, — heJd  to  be  incompetent.  Mrs  Ca^ 
iharine  Munro  or  Ross  t.  Mrs  Maria  Murray  Hay  Mackenzie,  27tk 
May  1886,  p.  704. 

^^  **^*  ■    ■    (Alimentary.)    An  action  for  payment  of  a  suitable  sum  aa 

aliment,  by  a  truster  against  a  trustee  in  a  voluntary  trust  for  behoof  of 

creditors,  founding  on  a  clause  of  aliment  in  the  trust-deed, — ^fbond  not  a 

.    proper  process  of  aliment ;  and  not  competent  to  proceed  in  it  as  avch  in 

a  summary  way.    James  Brawn  t.  John  Hay^  ^\st  May  ISSG,  p.  713. 

■  "         —    See  Judicial  Factor.    No.  148. 

No.  144.  '  (Advocation. — Preliminary  Defence.)  Circnnatances  in 

which  a  party  was  held  to  be  barred  from  pleading,  in  an  adyocatian  of  a 
final  interlocutor  on  the  whole  cause,  an  objection  to  the  competency  of 
the  action,  which  had.  been  repelled  in  the  inferior  court,  although  at  the 
•  time,  and  frequently  in  the  course  of  the  proceedings,  he  protested  that 
he  should  be  entitled  to  insist  therein.  The  Honourable  Douglas  Gar* 
don  Halyburton  v.  Andrew  Blair^  \st  June  1886,  p.  716. 

No.  145.  (Advocation. — Final  Judgment.)    Circumstances  in  wlmii 

an  advocation  was  found  competent,  in  respect  that  the  interlocafor 
advocated  was  held  to  have  exhausted  the  cause;  although,  ironi  the 
terms  in  which  it  was  expressed,  it  could  not  be  extracted.  Christiam 
Anderson  r,  George  Moon^  ^st  June  1836,  p.  717. 

^**-  ^*®'  — _—  (Bankrupt.)  The  accepting  trustee  in  a  dispoeitioB  oDaram 
bonomm  by  an  insolvent  debtor  having  refused  to  act,  but  granted  him 
'  authority  to  insist  in  a  summons  of  wakening  of  an  advocation  bnwgfat 
against  him ;  and  it  appearing  that  the  whole  of  his  creditorsy  by  a  letter, 
declared  they  had  no  claims  against  him,  and  granted  him  liberty  to 
carry  on  the  action, — held,  that  the  defender  could  not  insist  on  caution 
from  the  pursuers  on  raising  the  summons  of  wakening.  John  Johnsio» 
V.  Edward  Henry ^  ^h  June  1836,  p.  732. 
:.    See  Title  to  pursue.  No.  162. 

No.  162.         ■  (Jury.)    Circumstances  in  which  a  cause  was  remitted  to  the 

Jury  Roll,  before  answer  as  to  certain  pleas  in  law  which  raieed  the 
merits  of  the  cause.    John  Anderson  v.  Bank  of  Scotland^  IQihJum 
.    1839,  p.  896. 

No  165.      I"  (Citation.)    An  error  in  the  name  of  the  complainer,  occur- 

ring in  the  copy-citation  to  answer  a  complaint  under  the  Small  Debt 
Act,  which  did  not  appear  to  create  any  real  doubt  as  to  who  the  eoaa* 
plainer  was, — ^held  not  to  be  a  sufficient  ground  for  an  action  of  reduction 
and  damages,  at  the  instance  of  the  defender  in  the  complaint,  who  had 
allowed  decree  to  be  given  in  absence,  upon  which  he  was  incarcerated. 
Hugh  Brodie  v.  Alexander  Thomson  and  James  Smithy  ISth  June  1836» 
p.  825. 
i See  Proof.    No.  166. 

See  Curator  Bonis.    No.  170. 

'  '  ■■    (Interlocutor.)    See  Teinds*    No.  178. 

See  Jury  Trial.    No.  176. 

No.  182.      ___    (Taxing  Agent's  Account.)    Auditor  only  authorised  to 
tax  judicial  proceedings.    James  Bennett  2d  July  1836,  p.  894w 
See  jury  TriaL    No.  18a    No.  184b 
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Process.     A.  iianng  raised  an  action  against  B.,  1il>elUng  alternatively    ^^f.  ^^^* 
naniage  or  seduction ;  and  a  record  having  been  made  up,  and  the  case 

•  remitted  to  the  Commissaries  to  take  the  proof;  and  the  pursuer  having 
closed  her  proof  so  lar  as  concerned  the  conclusion  of  marriaf<e,  and  asked 

'  judgment  thereupon ;  and  the  judgment  negativing  the  marrisge — Found, 
that  the  pursuer  was  not  entitled  to  a  new  record  as  to  the  alternative 
conclusion;  (2.)  The  Court  refused  to  send  the  case  to  a  jury,  and  held 
that  any  additional  proof  to  be  offered  on  the  sud  ground  of  reduction 
must  be  by  commission*  Christian  Stewart  v.  John  Menzies^  6th  July 
1836,  p.  902. 

■  A  defender  in  an  action  of  divorce  for  adultery^  who  had  stated  No.  189, 
various  acts  of  recrimination  in  defence,  and  in  support  of  that  defence 
had  raised  a  counter  action  of  divorce,  in  which,  however,  the  oath  de 
calumnia  had  not  been  returned, — found  not  entitled  to  a  proof  of  recri- 
mination, nor  to  demand  that  the  order  for  proof  in  the  original  action 
should  be  sisted  until  the  counter  action  admitted  of  being  sent  to  proof. 
The  Court  held,  that  on  a  verbal  report  by  the  Lord  Ordinaryf  they 
were  entitied,  under  the  Judicature  Act,  §  19,  to  pronounce  a  judgment 
which  should  be  considered  as  a  judgment  of  the  Inner- House,  although 
the  Lord  Ordinary  had  not  made  avizandum  with  the  cause.  Sir  George 
Warrender  v.  Ijady  Warrender,  1th  July  18S6,  p.  908. 

(Division  of  Commonty. — State  of  the  Proof. — Clerk'«    No.  190* 


Fees.)  The  whole  of  the  parties  in  a  process  of  division  of  commonty 
found  conjunctly  and  severally  liable  for  the  clerk  s  fees  for  preparing  the 
state  of  the  proof,  reserving  to  the  parties  their  relief  against  each  other. 
John  Parker  v.  Ijord  Cawdor  and  Others^  1th  July  1836,  p.  910. 

See  Jury  Trial.    No.  192. 

See  Contract.    J.  S.  No.  6. 

(JuBT  Trial).    Incompetent,  when  pleading  to  the  amount    C.  J.  S. 


of  damages,  to  refer  to  decided  cases,  to  shew  what  damages  were  therein      ^o*  8. 

found.    John  Ruiherfoord  v.  William  Boak,  I9th  March  1836,  C.  J.  S. 

p.  82.  -  ' 

Process-Criminal.    (Transportation.)    A  party  previously  sentenced    C.  a  J. 
to  tcansportation  returning,  and  being  found  at  large  before  the  expiration      ^^'  L 
of  the  term,  may  be  tried  either  in  the  Circuit  Court  of  the  district  where 
he  or  she  was  apprehended,  or  in  that  from  whence  he  or  she  was  orders 
ed  to  be  transported.    Lord  Advocate  v.  James  Martin^  I6th  Nor. 
18S5,  C.  C.  J.  p.  1. 

See  Statute,  4.  Geo.  IV.  c.  84 

■    (Declaration.  —  Service   Copy  Indictment.)    c.  C.  J. 
Lord  Advocate  v.  William  Wright,  23d  Nov.  1885,  C.  C.  J.  p.  6.       •      No.  2. 

(Illegal  Sentence  and  Commitment.)    \2th    G.  c.  J. 


March  1836,  C.  C.  J.  p.  11.  No.  6. 

(Prisoner  returning  from  Transportation.)    C.  C.  J. 


Lord  Advocate  v.  James  M'Neill  or  Mathieson,  I2th  March  1836,      No.  9. 
C.  C.  J.  p.  16. 

Promissory- NOTE.  A  party  deceased  granted  a  promissory-note ;  the  No.  1. 
grantee  lodged  a  claim  with  his  trustees,  in  consequence  of  a  request  by 
them  to  that  effect,  in  answer  to  a  previous  application  to  them :  the 
period  of  prescription  having  elapsed,  the  grantee  raised  action  upon  the 
promissory- note : — ^held,  That  the  plea  of  prescription  was  not  barred  by 
the  above  circumstance.  William  Ewing  v.  Burnett* s  Trustees,  \2ih 
Nov.  1835,  p.  1. 

Proof.    (Examination  of  aged  Witnesses).     Watsons  v.  Watsons^    No.  li. 
26/A  Nw.  1835^  p.  43. 
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No.  16.        Proof.    Fonnd,  (1.)  That  it  it  ineotaapeteBti-^there  beidg  tfo  improhitiA 

on  the  ground  of  fafethoody-^^'^o  ptowey  by  t»n>le^  that  an  infeftiiieBt  wsa 
taken  npon  a  diBpoBitioo»  the  testing  clause  of  which  waa  not  filled  up 
till  after  the  act  of  infeftment.  (8.)  That  the  title  of  an  ooenma  pur- 
chaser from  the  grantee  cannot  be  impeached  on  this  ground.  Brkisk 
Linen  Company  r.  Mackay  and  Others^  %2d  Jatu  1836)  p« 

■  ■  See  Contract.    No.  63. 

No.  77.         i  A  holograph  memorandum  by  ata  unprofessional  party  deeuaaed, 

of  a  conTersation  with  a  fiamale  who  bad  oonsnited  htm  before  raising  aa 
action  of  declarator  of  marriage,  in  which  she  admitted  that  a  letter,  on 
which  she  purposed  to  found,  wa^  giren  to  her  in  Mer  to  deceive  a  iliird 
,  party,  received  as  eridenoe  for  the  defender  in  derogation  of  its  legal 
effect,  in  conjunction  with  other  etidence  in  the  cause.  ChritUam 
Stetvart  and  Children  v.  John  MenzieSf  Hh  Feb.  1836,  p.  d4S. 

S'NUS  Pbobandi.)    See  Bdl  qf  Exchange.    No*  86*   No.  137. 
e  BUI  of  Exchange.     No.  95. 

■  See  Prescripiionf  Triennial.     Noi  113. 
'  See  Settled  Account.     No.  124 

■  (Confidentiality.)    See  Agent  and  Client*    No.  138. 

Ko.  148.       ■  (Sbmiplbna    Probatio.  --^  (Admissibility    of    Witness.) 

Jane  Edggart  r.  William  CroU^  Slst  May  1836,  p.  714. 

See  Tack.    No.  152. 

No.  166.       ■■  ■    ■    >    (Witnbss. — Dischargb  of  Intbbest  of  Lboatbx*)    John 

Sheriff  Y.  James  Sheriff* i  Trustees,  18/A  Jane  1886,  pw  82a 
'  (By  Commission.)    See  Process.    No.  187. 

^'■-    See  Process.    No.  189. 
C.  J.  S.        ■  Not  competent  to  question  a  witness  who  has  ezaasined  the  boofas 

No.  2.  of  a  concern,  as  to  the  mode  in  which  the  balances  were  adjostedi  whca 

the  bobka  haye  toot  been  produced. 

Judge's  notes  on  a  proTions  trial  are  not  evidence.     Sanmel  James 
ffaUam  t.  Frederick  Gye  and  Co.  22d  Dee*  1835,  C  J.  S.  p.  9. 
J.  S.  -«—    (Witness.)    Objection,  that  the  pursuer  could  not  pat  in  oti- 

No:  3j  dence  excerpts  taken  from  a  person's  books,  without  calling  the  party  to 

explain  them,  he  being  ali?e^  and  in  attendanoe,-MeaBtaiiittd.     Beid  7. 
Hutchinson^  I6th  March  1836,  C.  J.  S.  p^  28. 
-— — ^    See  Contract.  J.  S.     No.  6. 

■  See  Process,  (Jury  Trial. J    3.  S.  No.  8. 

J.  S.  _^.-    (Notes  made  ex  post  facto.)    A  medieal  man,  a  witneas,  not 

No.  12.  allowed  to  refer  to  a  report,  as  ndtes  iHadft  from  memory  foar  oioiiths 

after  the  occurrence  in  question. 

(Mbtus  Pbrjurii.)    Not  competent  to  addooe  etidenca  to 


■*ia 


contradict  what  a  witness  has  stated  on  oath,  hy  proof  of  what  be  had 
said  when  not  on  oath.     Thomas  Walker  v.  Jamet  Ritchie^  ISth  July 
1636,  C.  J.  S.  p.  46. 
J.  8.  '■     ■    ■■  (Metus  Perjurii.)   Not  competent  to  contradict  what  a  witness 

No.  10.  jiiig  stated  on  oath,  by  evidence  of  what  he  had  stated  previotialy  while 

not  on  oath. 

Question  raised,  but  not  decided,  as  to  the  competeticy  of  eiBmining 
as  a  witnessi  a  party,  in  &Your  of  whose  character  the  defender  adducing 
him  had  led  evidence  throughout  the  trial,  while  the  pursuers,  not  ex* 
pecting  the  examination  of  the  proposed  witness, — viewing  him  rather  as 
aparty  in  the  cause,-— had  not  brought  evidence  to  impugn  his  character. 
Uercules  Insurance  Company  v.  John  Hunter^  26M  July  1836,  C.  J.  S. 
p.  62. 

C.  c.  J.  ^    (Malicb.)    a  prisoner  having  stated,  in  hia  defences^  thai  no 

^*  'previous  malice  existed,  the  public  prosecutor,  in  order  to  negative  this 
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Koov  e&hfinued* 

'    was  allowed  to  go  into  a  proof  of  previoiit  dirMU,  aod  ilUwill  ehown. 

^  Lord  AdvoetOe  t.  WiUiam  JVright^  28d  Nov.  1836^  Q.  C«  J.  p.  6. 

i  (Oath«)    MagistrateB  ma^  eommit  a  witnesB  refositig  to  taka  the    q.  C.  J« 

'    Qstial  osth.    John  Bonnar  t.  Erskinef  Beveridgg  and  OiherSf  IM  Ftb.      No.'^* 
1836,  C.  C«  Ji  p.  9. 

Property.    See  Clause.    No.  78. 

■  A  tenant  of  a  ooal-work  haying  leave  to  earry  a  eanal  thnnigh    No.  131. 

'  the  lands  of  a  proprietor,  on  a  verbal  understanding  that  be  ff  as  to  indem- 
nify the  tenants  of  the  lands  for  damage  sostained;  and  sach  payments 

*    having  been  made  for  upwards  of  fifiy  years,  both  by  the  tenant  of  the 

'  coal-work  and  by  the  proprietor,  by  whom  it  was  snbseqnently  wrought ; 
tlie  proprietor  of  the  lands  having  raised  an  action  of  removing  before  the 
Sheriff,  which  was  advocated,  and  having  thereafter  raised  a  process  of 
declarator  of  property  and  for  violent  profits  ^--circumstances  in  which 
found,  that  no  permanent  right  had  been  thus  acquired  to  the  property  of 
the  land  covered  by  the  canal,  nor  any  right  of  servitude  established. 


John  Camphdl  v.  Duke  ofArgyle,  I9t\  May  18S6,  p^678. 
See  Siat.  3.  Geo.  fv,  c.  78,  and  2. 


Gul,lV,e.S7. 

Provisions  to  Childrbn.    An  obligation  in  a  marriage-contract,  provid*>    No.  11. 

'  ing  certain  sums  to  the  children  of  the  marriage,  according  to  their  nun^ 
ber,  held  to  import  a  conditional  institution  in  favour  of  the  survivor. 

'    Alexander  S,  Broomfield  v.  Colin  Camvhell^  %kih  Nov.  1835^  p.  d6« 
.     ■         — •    See  Entail,    j^o.  125. 

■  A  party  having  left  a  mortis  causa  settlement    Ko.  157. 

for  the  regulation  of  his  whole  succession,  by  which  he  made  certain  pro- 
visions for  his  younger  children,  leaving  the  residue  of  his  estate  to  his 
eldest  son ;  and  the  eldest  eon  having  predeceased  the  testator,— found-, 
(in  a  question  betwixt  the  vounger  children  as  the  next  of  kin  of  the  tes» 
tator,  and  the  children  of  toe  eldest  son,)  that  although)  in  providing  for 
some  of  his  younger  children,  the  testator  had  expressly  called  the  heirs  of 
their  bodies,  but  left  the  residuary  provision  to  the  eldest  son  individualljr, 

'  and  without  calling  his  heirs,  although  aware,  at  the  date  of  the  settlement, 
that  the  eldest  son  had  children,  the  testator  had  nevertheless  not  died 

f  intestate  in  regard  to  said  residue,  but  that  the  children  of  the  eldest  son 
took  the  residue  in  his  place.  Anthony  Dixon  and  Others  v.  Mrs  Jane 
Dixon  and  Others^  lOth  June  1836,  n.  773. 

Public  Policb.    See  Public  Street.    Ko.  6. 

See  Stat.  3.  Geo.  IF,  c.  78,  and  9.  Qui.  /F,  c.  87. 

No.  151. 

Public  Strebt,  (Encroachmbnt  on.)    Found  that  the  Magistrates  of    j^^^  ^ 
Edinburgh  had  no  right  to  permit  an  arch  to  be  thrown  across  the  com* 
mon  passage  running  parallel  with  the  east  side  of  the  North  Bridge. 
Trustees  <fJohn  Scqtt  v.  Orphan  Hospital^  Hih  Nov.  1885v  p.  IL 

Ramkino  and  Sale.    See  Process.    No.  09. 

"  ■  ■  See  Judicial  Factor.    No.  143* 

Bapb.     Found  that  this  crime  is  completed  by  forcible  penetration  without    q^  ^  j, 

emission.    Lord  Advocate  v.  Archibald  Robertson^  12/A  March  1836,    No.  la 

C.  C.  Ji  p.  17* 
Kbduction.     Circumstances  in  which  it  was  held  incompetent  to  bring  a    no.  29. 

reduction  of  certain  interlocutors,  or  decrees  of  absolvitor,  by  an  inferior 

judge,  before  decreo  bad  been  extracted.  Adam  CouttSY.  WiUiam  Blair^ 
*    5M  Dec.  1835,  p.  85. 
i»  See  Title  to  pursue.    No.  162. 

I**     ■    .    ^  ■    Bee  Process^  ( Citation*)    No.  165« 


- 
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No.  161.      Regalia.    (Harboub.)    Id  an  action  of  declarator,  at  ihh  iostance  of 

tain  parraere  who  bad  obtained  from  the  Crown  a  grant  of  port  and  har* 
boor,  with  the  priyileges  attendant  thereon,  indnding  that  of  levying  har- 
bour, shore,  and  other  dues  within  the  precincts  assigned  in  the  grant  ^ 
.    .  .  where,  in  defence,  it  was  pleaded,  inter  alia,  that  the  defender's  lands 

were  not  within  the  limits  of  the  grant  to  the  pursuers ;  that,  besides,  the 
pursuers  had  lost,  by  disuse,  any  right  they  might  have  had  to  levy  duet 
. '  opposite  to  the  lands  of  the  defender ;  and,  further,  that  the  defender  had 
•  acquired  a  prescriptive  right  to  land  goods  for  his  own  use ; — drcomstancea 
in  which  it  was  found  that  the  pursuers  were  entitled  to  a  decree  dedara- 
tory  of  their  rights,  in  terms  of  the  grants  in  their  fayour ;  and  the  Court 
granted  interdict  against  the  defender,  prohibiting  him  from  erecting  a 
harbour,  pier  or  dock,  or  other  building,  so  as  to  interrupt,  interfere,  with  or 
encroach  on  the  rights  vested  in  the  pursuers.    Magistrates  qf  Edinburgh 
▼.  Alexander  Scot,  144h  June  1836,  p.  794w 
Relief.     See  Contract,  (Breach  of,)    No.  104w 
No.  131.       Removing.    In  an  action  of  removing,  pleading  a  defence  of  an  heritable 
ri^t,  incompetent  before  the  Sheriff-court.    John  Campbell  of  Giem- 
saddle  v.  Duke  of  Argyle,  19M  May  1836>  p.  G7a 
Renunciation.    See  Tack    No.  19. 
No.  107.       Repabation.    An  agent,  acting  both  for  the  borrower  and  lender  of  a  som 
of  money,  who  neglected  to  inform  the  lender  that  a  distillery,  on  the  ee- 
cnrity  of  which  the  loan  was  made,  was  already  heavily  bunlened  with 
preferable  8ecurities,*^held  liable  to  the  lender,  to  the  extent  of  the  sum. 
lent,  and  interest  thereon,  on  tlie  subject  subsequently,  from  depreciation 
in  value,  proving  inadequate  to  meet  the  prior  securities.    Jane  and  Isa^ 
hella  HaUlane  v.  Alexander  Donaldson^  Sd  March  1836|  p.  530. 

See  Feu.    No.  132. 

See  Tack.    No.  162. 

'  See  Agent  and  Client.    No.  153. 

See  Jury  Trial.    No.  176. 

J.  S.  ^    A  bridge  over  a  canal  having  been  raised  by  the  person  ap- 

No.  i»  pointed  by  the  Canal  Company  to  manage  it  without  any  previoos  ootioB, 

there  being  no  chain  placed,  or  other  precaution  used  to  prevent  passage ; 

f    and  a  foot-passenger  who  was  in  the  act  of  crossing  when  the  bri€lge  was 

raised  having  received  serious  injury  in  consequence  of  jumping  from  it 

when  nearly  at  its  full  height, — damages  of  L.lOO  awarded  by  a  Jury 

against  the  Canal  Company.    Mary  Niven  or  Hunter  v.  Edinburgh  atnt 

Glasgow  Union  Canal  Company,  \^th  March  1836,  C«  J.  S.  p.  19. 

J.  8.  ■  Henry  Swane  and  Mandatary  v.  The  Fife  Banking  Com" 

No.  .7.  pany,  IQth  March  1836,  C.  J.  S.  p.  31. 

J.  s.  I  Action  of  damages  for  loss  of  service  of  workman  alleged 

No.  8.  .    to  have  been  enticed  away.     Verdict  for  defender.    John  Jtuther/bord  v. 

William  Boak,  I9th  March  1836,  C.  J.  S.  p.  32. 
J.  S.  — Action  of  damages  for  writing  and  sending  a  letter  contain- 

No.  9.  log  expressions  injurious  to  the  pursuer's  character.    Justification,  on  the 

ground  that  the  defender  had  given  sufficient  cause  therefor.  Verdict  for 
defender.    David  OgUvie  v.  Peter  Scott,  I9th  March  1836,  C  J.  S.  p^ 

■  34. 

^*  3.  ■  Action  of  damages  for  an  assault  or  injury  done  by  a  blow 

^'°;  ^^*  with  a  scythe.     Verdict  for  defender.    Thomas  Walker  v.  James  Ritdue, 

13/A  July  1836,  C.  J.  S.  p.  45. 
^'  ^  <  »    Action  of  damages  for  assault  on  a  party  making  certain 

operations  on  property  of  defender,  in  virtue  of  sentence  of  Dean  of  Guild 
of  a  burgh  not  duly  intimated  to  the  defender.  Verdict  for  pursuec 
Damages  L.ia  Adam  Andersgn  v.  William  Branon^  ISth  July  ISS^t 
C.  J.  S.  p.  49. 
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Rkparatiom.    Damages  claimed  for  wrbngcras  appreben^ioQ  and  deten*      J.  S. 

- '  tioik  npon  a  caption;  following  upon  an  incorrect  charge  of  honiing»    Ver«     ^<^»  ^^< 
diet  for  porsner.    Damages  one  shilling.    John  Inch  7.  James  Thomson 

■    and  Others,  \bih  July  1836,  C  J.  S.  p.  53. 

H£S  Judicata.     See  Poreign.    No.  54.     No.  89. 

See  Tack.    No.  152. 

^ See  Teinds.    No.  173. 

Revocation,  (op  Mutual  Contract.)  See  Mutual  Contract.  No.  15.    No.  155. 

.Road.   Cirenmatances  in  which  the iiimisher  of  certain. plans  and  estimates 
was  held  to  have  no  claim  for  the  expense  thereof  against  the  Road 
Trustees  of  Argyleshire,  in  respect  that  his  employment  had  not  been  in    . 
conformity  with  the  provisions  of  the  turnpike  act  of  that  county.     David 
Smith  y.  Road  Trustees  of  Cowal  District  qf  Argyleshire^  lOth  June 

.     1836,  p.  762. 

N 

-Sale*    (Locus  Poznitbntijb.)     A  correspondence  having  taken  place    No.  93. 
regarding  the  sale  of  a  landed  estate,< — held,  that  the  terms  of  the  letters 
did  not  import  a  concluded  bargain,  and  that  the  sellers  were  therefore 
entitled  to  enter  into  a  new  transaction  with  another  party.     Sir  David 

.     MUne  y.  Sir  John  Marjoribanks*  Trustees,  I9th  Fed.  1836,  p..442. 
i  See  Principal  and  Agent,    No.  100. 

•  15 ALMON- Fishing.      Found,  that  a  clause»  Vcum  piscationibus,*  in  the     No.  159. 
titles  of  a  proprietor,  with  an  alleged  immemorial  practice,  by  himself  and 
others,  of  fishing  for  salmon  in  an.  adjacent  river  with  the  rod,  and  oc^ 
casionally  with  a  hand-net,  openly,  and  without  molestation,  and  of  ap- 
propriating salmon  so  caught  to  the  use  of  himself  and  bis  friends,  is  not 
relevant  and  sufficient,  (in  competition  with  a  proprietor  having  rights  of 
salmon-fishings  in  the  said  river,)  to  establish  a  right  of  salmon-fishing 
by  rod  or  hand-net.     Duke  of  Sutherland  v.  Hugh  Hoss,  llth  June 
1836,  p.  782. 
Sanctuary.     Petition  of  a  debtor  incarcerated  in  the  Abbey  jail,  for  debt     No.  108. 
contracted  within  the  Sanctuary,,  to  be  transferred  to  another  jail,  in  order 
to  pursue  a  process  of  cessio,  refused.     Paget  Bayley,  Petitioner^  T« 
Edward  Stoan,  Respondent,  Sd  March  1836,  p.  536. 
■  See  Personal  Protection.    No.  116.        . 

-Sasine.    (Assignation  of  Precept.)     See  Title.    No.  150«  ' 

-Schoolmaster.     Circumstances  in  which  it  was  found,  (1.)  That  the     No.  50. 
managers  of  an  Episcopal  school,  instituted  by  private  trust,  were  en- 

-  titled  to  dismiss  the  teacher  without  any  cause  shewn.  (2.)  That  an  ap« 
pointment  *  at  L«60  per  annum  permanent,'  did  not  import  permanency 
in  reference  to  endurance  of  the  appointment,  but  merely  as  to  the'amount 
of  salary.  (3.)  That  a  departure  from  the  terms  of  a  schoolmaster  s 
engagement  was  acquiesced  in,  and  homologated  by  him.  James  Mason 
V.  Rev>  E,  Craig  and  Others,  \4ith  Jan.  1836,  p.  155. 

f        ■  '— ! —   (Right  to  dismiss.)    Adam  Gibson  v.  Directors  of   No.  121. 

Tain  Academy,  Uih  March  1836,  p.  609. 
Sequestration.     Trustee  must  be  called  in  a  petition  and  complaint 
against  resolution  of  creditors.     See  Process.^    No.  129. 

■      ■  ■  ■     Trustee  having  advertised'a  scheme  of  division,  and     No.  174. 
afterwards  become  bankrupt,  his  cautioners  held  liable  in  implement. 
Drummond  v.  Cheyne,  29M  June  1836,  p.  848. 

■ See  Bankrupt.    No.  185. 

An  ex- trustee,  who  admitted  a  balance  in  his  hands.     No.  193. 


*  but  subject  to  a.  deduction  of  such  further  payments  as  he  can  instruct,' 
ordained  to  consign  the  full  balance  admitted.  William  Swanston  v. 
Raberi  Wight^  9/A  July  1836,  p.  914. 
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Servitodb*    See  Praperiy.    No.  181  • 

Vo.-  79.  -     ScTTLBD  Account.    Circamstances  in  which,  afler  ▼arioos  aecoimtiy  ex- 
tending orer  a  long  tract  of  time»  had  been  rendered  by  a  iaw  ageaa  in 
town  to  bis  client  in  the  countiy,  and  settled  and  doqneted  ap  lo  a  c»f- 
tain  date,  a  claim  for  commisaion  on  the  cash  transactions  enbinced  in 
^   the  accounts  was  found  incompetent. 

2.  Found,  separatim,  that  commission  charges,  as  well  aa  eertain  etfcer 
charges  in  an  account  rendered  by  a  nan  of  business,  fell  under  the  trien- 
nial prescription.  David  MeMUe  y.  Carstairs  and  Others,  5ih  PeL 
1836,  p.  361. 

No.  124.    ^_...-.^— .......    Circumstances  in  which,  after  a  final  settlement  had 

been  made  between  a  banking  company  and  a  customer,  it  waa  fanad 
incompetent  for  the  bank  to  set  aside  the  settlement  on  the  gronnd  of 
error.    James  Walker  v.  William  Drummond,  ISth  May  1836,  p.  €22. 

No.  16.  Society.  A  partnership  was  dissolved  by  the  death  of  one  of  two  pairtnen : 
The  snrriTing  partner  Drought  a  summons  of  partitbn  and  sale  of  the  he- 
ritable property  of  the  company :  Being  opposed  by  the  repreaentativea 
of  the  deceased  partner,  the  Locd  Ordinary' ordered  a  report  froas  a  oam- 
petent  person  as  to  whether  the  sub^feels  were  capable  ef  beneficial  diri- 
sion :  Cortaia  of  the  subjects  being  reported  incapable  of  such  diviaion» 
his  Lordship  ordered  a  public  sale,  which  order  was  confirmed  by  the 
Court.  Walter  S^enoarl  y.  John  Steumri^s  Represeniatioes,  2Mi  N(n. 
18S5,  pw49. 
•  See  Bank  Manager,    No.  65. 

See  BUI  of  Exchange,    No.  137. 

No.  180.  — ^  An  acknowledgment  of  a  loan  of  a  sum  of  money  having  been 
granted  by  a  company,  held,  according  to  circumstantial  evidence,  that 
the  debt,  if  originally  a  company  debt,  was,  notwithstanding  said  acknow^ 
lodgment,  converted  into  a  debt  by  one  of  the  partners  as  an  individus], 
and  recourse  lost  against  the  other  partner.  Andrew  M^Leod  t.  George 
Tosh  and  John  Tosh,  30ih  Jttne  1836,  p.  SB^ 

Stamp  Acts.    See  BUI  of  Exchange.    No.  60.    No.  I67» 

Statotb,  1681,  c  22.     See  EntaiL    No.  83. 

— ^ 1703,  c.  7.    See  Cbrporaiion.    No.  32. 

10.  Geo.  Ill,  c  51.    See  Entail.    No.  177. 

No.  21.  .1     II  .  FomMl,  that  the  snbecription  of  the  periedi« 

cal  'accounts  fceqnired  by  the  statute  by  a  factor  or  commissioner,  is  a  nd' 
ficient  compliance  with  the  statute.  (2.)  That  the  expense  of  the  intro- 
doctioD  of  water  into  an  existing  mansion- honse^  the  building  of  a  milk- 

-  house  and  tce^honse,  and  other  aecommodationB  of  a  like  nature,  aa  also 
the  building  or  repairing  of  a  garden-wall,  are  improTements  fiJling  wiihin 
the  provisions  of  the  statute.  (3.)  Terms  of  a  notice  to  next  heir  held 
sufficient  to  include  said  particnlan.  (4)  Circumstances  in  which  il  was 
held  there  waa  no  necessity  £ar  a  renewal  of  the  original  notice.  A,  T. 
Eraser,  Esq.  ofAheHarfy.  J.  A.  Eraser,  Esq.  ofLomt,  2d  Dec,  183^ 
p.  59. 

■ 3a  Geo.  Ill,  c.  54,  §  a    See  Friendly  Society.    No.  126.    . 

43.  Gea  HI,  c.  141.    See  Jury  Tritii    Ne.  186. 

■    .    .  55.  Geo.  ni,  e.  42,  §  6.    See  Jury  Trial     No.  94. 

,  56.  Geo.  Ill,  c.  70.    See  Road.    No.  155. 

2.  Geo.  IV.     See  Process.    No.  45« 

3.  Geo.  IV,  c.  7a    See  &e/ot».    No.  151. 

■'  3.  Geo.  IV,  c  91.     See  Burgh.    No.  7a 

4.  Geo.  IV,  c.  34.     See  Agent  and  Client.     No.  153. 

Na  88.      »  .  I       «.     Found,  that  proceedings  under  thia  act  ars 

^  of  criminal  process,  and  not  cognisable  by  the  Court  of  Sessioa.  Snmd 

Ashbury  y.  John  W.  Bellp  ISth  Feb.  1836,  p.  390. 
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Statute,  &  Geo.  IV,  c.  4a    See  Process,  fCUtUion.}    No.  165^ 

'*  '        ■    '■ c.  120t,    Found,  tbat  when  the  opinions  of  tbe  other     No.  120, 

Jadgee  are  taken  by  a  division  of  the  Inner- Hoase,  it  is  the  majority 
of  the  whole  Conrt,  and  not  that  of  the  Consulted  Judges  merely,  which 
is  to  mle  the  deeision.    James  Sievoari  ▼.  Alexander  SeoU^  Wth  March 
J836,  p.  592. 
■  6.  Geo.  IV,  c.  120,  §  19.    See  Process.    No.  189. 

7.  Geo.  IV,  c.  115,  (Police  Act)     See  Jurisdiction.      C.  C.  J. 


No.  3. 


9.  Geo.  IV,  c.  29.     See  Jury  Trial.    No.  189. 

■         9.  Geo.  IV,  c  69,  (Night  Poaching.)     See  Particeps  Criminis. 
J.  S.  No.  5. 

10.  Geo.  IV,  c.  55.  (Sasall  Debt  Act.)    Found,  in  conformity     No.  35. 


to  the  decision  in  Wallace  v.  Hnme,  3d  Jdy  1835,  F.  C,  that  it  formed 
a  good  ground  of  suspension  under  the  statute,  that  the  copy  cilation  left 
with  the  defender  in  an  action  under  the  Small  Debt  Act,  did  not  bear 
in  gremio  that  a  copy  of  the  account  had  been  left  with  him.  NeU 
CampbeU  Madaren  v.  Robert  Finlai^  I2th  Dee.  18S5,  p«  120. 

^ ^  1.  Will  IV,  c.  37.    See  Jury  Trial     No.  186. 

■     <  ■  c.  69,  §  25.     See  Process.    No.  134. 

c.  40.    See  Process.    No«  45. 


2»  WiU.  IV»  c.  87.    Held,  that  the  proprietor  of  an  upper  flat  of    Ko.  151. 

a  tenement  in  Edinburgh  was  not  entitled  to  make  use,  for  the  purpose 
of  water-closets,  of  a  drain  under  the  ground-floor  of  the  tenement,  com- 
municating with  the  common  sewer,  without  the  consent  of  the  proprietor 

.  of  the  said  ground-floor.  John  Barclay  v.  Mrs  Sharpe  and  Others^ 
1th  June  1836,  p.  737. 

Vi a  and  4.  WilL  IV,  c.  76,  §  16.     See  Burgh  Royal.     No.  191. 

' It  being  declared  by  the  statutes     no.  146. 

lor  regulating  the  g^emmeat  of  Heriot'e  Hospital,  that  the  perpetual 
Governors  of  the  spiid  Hospital  shall  be  the  Lord  Provost,  Bailies,  Minis- 
ters and  Ordinary  Town-Council  of  Edinburgh  for  the  time  being,  and 
their  successors ;  and  the  lacorppra^  Trades  ef  Edinburgh  having,  pre- 

.    Yious  to  the  act  3.  and  4.  Will.  IV.  c.  76,  elected  six  Deacons  and  two 

.  Tradea*  ConnciUora,  who  wer»  members  oE  the  Ordinary  Council,  and 
Goveruors  of  the  said  Hospital, — circumstances  in  which  a  claim  brought 
subsequent  to  the  act  of  3^  and  4.  Will.  IV,  c.  76,  by  the  Incorporated 
Trades,  to  elect  the  same  number  of  Deacons  and  Trades'  Councillors  as 
Governors  of  the  said  Hospital,  was  rejected,—- and  it  wa»held,  that  the 
term  *  Ordinary  Council '  applied  to  the  Council  aa  elected  under  the 
provisions  of  the  3.  and  4.  Will.  IV,  c.  76.     Convener  of  Incorporated 

'.  Trades  of  Edinburgh  v.  Governors  ofUeriolUHd^Mtai^SdAne  1836, 
p.  720. 

(Glasgow  Police  Act.)     David  Ay  ton  r.  WiUiam  Maig,  I2tk     j  s 


March  1836,  C.  J.  S.  p.  16.  No.  & 

Summons,  (Enrollmbnt  of.)    See  Process*    No^  34. 

SUFBRIOE  AND  Vassal.    (1.)  Foosd  in  an  action  far  bygone  fiBa«>duties,     ^a  40. 
thait  certain  kain  being  stipnlated  by^  chaster  as  payable  by  the  mssal, 
and  there  being  no  convemion,  the  superior  is  entitled^  either  to  delivery 

<    of  the  kain  in  kiad«  or  to  the  marked  vahie  thereof,  in  the  several  years. 

(2.)  That  carriages  stipulated  in  the  charter  not  having  been  required  to 

be  performed  in  each  year,  in  the  manner  specified,  the  superior  is  not 

entitled  to  demiaBd  any  estimated  value  thereof  retrospectively.  (3.)  That 

.  m  feu-duty^  stipulated  to  be  payable  annually  to  the  titular,  as  superior, 

-    oc  tiie  minister,,  as  the  consideration  for  the  sale  of  the  teinds  of  his 
lands  to  the  patty  liable  in  payment  of  said  feudnty^  was  to  be  localled 
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Superior  akd  Vassal — continued. 
6ik  for  stipend  primo  Joco ;  that  the  TUfisal  was  entitled  to  have  this  dntf 
exhausted  before  any  allocation  for  stipend  on  his  lands ;  that  the  alloca- 
tion of  the  teinds  of  the  vassal's  lands,  as  stipend  to  the  minister,  was  to 
be  held  as  an  allocation  of  the  said  duties,  such  duties  being  by  law  pri* 
marily  liable  to  such  allocation ;  and  that  payments  of  stipend  made  by 
the  vassal,,  under  decrees  of  locality,  must  be  considered  as  paymente  of 

.'  the  stipulated  fen-duties,  by  consent  of  the  superior.  .Alexander,  Duke 
of  Hamilton  v,  John  Mather  and  John  Urquhart^  Ibih  Dec*  1835, 
p.  127. 

No.  42.     — ; ■  Circumstances  in  which  the  voluntary  troatee 

of  a  vassal  was  held  to  have  adopted  certain  feu- rights,  and  was  found 
liable,  qua' trtistee,  for  subsequent  feu-duties,  and  other  prestations  of  a 
fpu  -contract,  entered  into  by  the  superior  with  the  trustee  s  author.  John^ 
Marqukqf  Abercom  and  Commissioner  y^John  Grieve,  I6th  Dec  18S5^ 
p.  150. 

No.  66,     — :: — r-^- A  party  feued  out  an  area  of  ground  for  the 

purpo9e.of  building;  certain  tenements  were  built  thereon  by  the  vasEal, 
and  sub-feued  in  different  flats  to  various,  parties,  with  holdings^  me,  and 
for  paymoQt  of  .a  proportion  of  the  feu-duty  and  dupUGand  thereof  ;-* 
found,  in  reference  to  two  of  the  vassals  in  nontentry,  (notwithstanding 
the  superior  had.  accepted  payment  of  their  proportion  of  the  fen  for  a 
lung  period,  and  had  ako  granted  chatters  to  the  other  vassals  for  payment 

.  only  of  their  proportions  of  the  original  feu-^Iuty,)  that  said  party,  as  sa- 
pfrior,  was  entitled  to  insist  on  said  vassals  taking  charters  containing  an 
obligation  for  payment  of  the  whole  cumulo  feu,  but  not  of  the  relief  on 
the  entry  of  the  heirs ;  but  that  said  vassals  were  entitled  to  have  inserted 
in  said  charters  an  obligation  by  the  superiors  to  grant  to  them,  whenever 
required,  at  the  vassal's  expense,  an  assignation,  to  the  effect  of  enabling 
them  to  recover  from  the  co-feuars  whatever  sam  or  sums  might  at  any 
time  be  exacted  from  them  beyond  their  own  just  proportion  of  the  said 
cumulo  feu-duty  and  relief,  and  also  a  dedaratioQ,  that  the  demand  for 
such  relief  should  not  exceed  the  proportion  thereof  correspondii^  to  the 
proportions  of  the  whole  feu  in  non- entry  at  the  time.  David  Wevyss 
and  Richard  Cowan  v.  Mrs  Thomson  and  Henry  Duncan,  26/A  Jan* 
1836,  p.  299. 

See  Teinds.    No.  103. 

— See  Feu.    No.  182. 

*  See  Implied  Contract.    No.  163. 

Suspension.    See  Process.    No.  117.. 

Tack.    See  Annualrent.    No*  13. 

See  Title.     No.  la 

No.  19.        ■.  Eound,  in  regard  to  a  lease. by  which  assignees  and  subtenants,  ]e-> 

gal  and  conditional,  were  excluded,  and  where  bankruptcy^  sequestration, 
or  trust  for  creditors,  or  being  in  arrear  of  rent  due  for  a  year,  annulled 
the  lease, — (1.)  That  the  tenant  being  a  year  in  arrear,  was  under  a  le^ 
gal  obligation  by  his  lease  to  remove :  (2.)  That  a  renunciation,  granted 
by  the  tenant,  was  not  struck  at  or  affected  by  an  inhibition  anterior  in 
date,  and  recorded  subsequent  to  the  renunciation :  (3.)  That  inhibitioo 
could  not  secure  the  lease  to  a  creditor ;  and  even  supposing  that  the  te* 
nant  could  have  put  in  a  manager,  the  inhibiting  creditor  conld  not  hare 
compelled  him  to  do  so :  (4.)  That  sequestration  terminated  the  tenant's 
.  right  to  the  lease,  and  superseded  the  diligence  of  inhibition,  indepen- 
dently of  the  renunciation.  James  John  Fraser^  W.S.  v.  James,  Mar» 
quis  qf.Abercorn  and  J.  Guthrie  Wright,  21th  Nov.  1835,  p.  5&    . 
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rTACR.     (Rbsponsibility  op  Landlord  for  Tenant.)     See  Jury 
Trial.    No,  64. 

■  Circmnstances  in  which — found,  (previous  to  a  remit  for  trial  by     No.  1j2. 

a  Jury,)  upon  the  coDBtrnetion  of  a  stipulation  in  a  tack,  whereby,  in  the 
event  of  the  tenant's  bankruptcy,  it  ehonld  neither  be  competent  to  bia 
creditors  to  possess  the  farm  by  a  manager,  nor  for  the  tenant  himself  to 
continue  the  possession  for  their  behoof,  (1.)  That  it  must  be  considered 
as  a  clause  introduced  for  the  benefit  of  the  landlord  alone,  and  with  which 
he  was  entitled  to  dispense  at  his  pleasure ;  and  that  if  be  did  so  dispense 
with  it,  and  made  it  sufficiently  known  to  the  creditors  that  he  was  will- 
ing or  desirous  that  they»  or  the  bankrupt  on  their  account,  should  still 
continue  the  possession,  the  tenor  of  the  said  clause  could  give  them  no 
warrant  for  relinquishing  or  deserting  the  possession,  or  exempt  them 
from  such  claims  of  damages  at  the  instance  of  the  landlord,  as  might 
ba?e  been  competent  to  him  for  such  relinquishment  or  desertion,  if  the 
lease  had  contained  no  such  clause  or  stipulation*  (2.)  That  the  land- 
lord's acquiescence  in,  and  adoption  of  certain  judgments,  and  the  tenor 
of  his  judicial  statements  in  the  proceedings  which  led  to  them,  were  not 
sufficient  per  se  to  prove  that  he  had  made  his  election  to  enforce  and 
act  upon  said  clause  and  stipulation,  and  still  less  that  the  creditors  were 
in  any  degree  induced  to  abandon  or  relinquish  the  lease,  by  any  belief 
or  opinion  that  he  had  so  elected.  Sir  David  Kinloch  v.  Thomas  ManS' 
Jield,  1th  June  1836,  p.  741. 

(Special  Cas£  AS  TO  Sequestration.)     Sir  James  Grant  Sul-    No.  1G0« 


tie  V.  George  Gordon  and  Others^  Wth  June  1836,  p.  793. 

Circumstances  in  which  it  was  found,  upon  construing  a  clause  in     No.  1G4. 


a  tack,  that  the  lease  must  be  held  to  have  been  forfeited  by  the  bank- 
ruptcy of  the  tenants.  (2.)  That  the  landlord  had*  in  due  time,  and  in 
sufficient  form,  declared  his  option  that  the  tenants  should  remove  from 
the  subjects.  (3.)  That  the  effect  of  the  bankruptcy,  by  sequestration 
of  tlie  parties  to  the  lease,  to  produce  a  forfeiture  of  the  lease,  was  not 
prevented  or  removed  by  the  circumstance  of  the  bankrupts  having  set- 
tled with  their  creditors  by  a  contract  for  a  composition.  Patrick  Ten- 
nent  and  Others  v.  James  McDonald  and  Others,  I6th  June  1836, 

'  p.  818. 

Tailzie.     See  EnfaiL 

Teinds.     See  Superior  and  Vassal.     No.  40. 

"  (1.)  A  superior  having  disponed  certain  lands  with  the  teinds  by     No.  103. 

fen- charter,  wherein  it  was  stipulated  that  the  cumulo  yearly  payment  by 
the  vassal  was  for  feu  and  teind  duty,  which  was  declared  to  be  full  tack- 
duty  of  the  lands  and  teinds,  of  which  the  feuars  were  tenants  at  the  time, 
and  the  superior  having  bound  himself  to  relieve  the  vassal  '  of  the  haiU 
*■  cess  and  public  burdens  payable  fnrth  of  the  said  lands,'  for  which,  '  and 
'  for  all  other  burdens  and  exaction  whatever/  warrandice  is  given,  and 
there  being  no  stipend  then  payable  out  of  the  lands  conveyed, — found, 
^  in  a  question  betwixt  the  superior  and  vassal,  that  the  clause  was  not 
effectual  to  give  the  vassal  a  right  of  relief  against  future  augmentations. 
(2.)  A  superior  having  conveyed  certain  lands  with  the  teinds  by  feu- 
charter,  wherein  he  expressly  bound  himself,  his  heirs  and  successors,  '  not 

*  only  to  relieve'  the  vassal  of  '  the  minister's  stipend  and  reparation  of 
'  manses  that  may  be  required  furth  of  the  said  lands  and  teinds  thereof^ 

*  in  all  time  coming;'  and  there  being  no  stipend  due  out  of  the  lands  at 
the  time ;  but  part  of  the  stipends  having  been  afterwards  allocated  upon 
the  bods,  on  a  subsequent  augmentation  taking  place, — ^found,  in  a  ques* 
tion  betwixt  the  superior  and  vassal,  thai  the  clause  was  sufficient  to  give 
the  vassal  a  right  of  ralief  against  any  such  augmentations  of  stipend. 

VOL.  XI.  c 
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Teinds  continued. 

CuMULO  Feu  and  Teind-Duty.  Found,  that  the  cainiilo  fen-datj 
payable  to  the  superior,  and  which  was  both  for  stock  and  teind,  is  liable 
to  be  allocated  upon  for  stipend,  to  the  extent  of  one- tenth.  James 
Lumsdaine  and  M* Ritchie  s  Trustees  y.  Sir  Alexander  Hope,  2&h  Feb. 
1836,  p.  502. 

Xo.  15G.       ' Circamstances  in  which  it  was  found  that  teinds  had  not  been 

duly  disponed  with  the  lands,  and  that  a  party  purchaser,  pajring  minis- 
ter's stipend,  was  not  entitled  to  relief,  under  a  clause  of  absolute  wai^ 
randice  inserted  in  the  disposition.  David  Blair  and  Mandatary  t. 
3fagistrates  and  To^wn- Council  ofDunhar^  lO/A  June  1836,  p.  766. 

No.  173.       An  interlocutor  pronounced  by  a  Lord  Ordinary,  in  a  process  of 

augmentation  and  locality,  assoilzieing  a  certain  dass  of  heritors  froiB 
paying  part  of  the  stipend  due  to  the  minister, — held,  althoogb  twenty 
years  had  elapsed,  not  to  be  final,  nor  to  form  res  judicata,  because  it  had 
never  been  approved  of  by  the  Court ; — and  the  title  of  certain  herkon, 
who  had  been  parties  to  the  augmentation  and  locality,  to  reduce  the 
said  interlocutor,  sustained.  Marquis  of  Queensberry  and  Others  v. 
John  Wright  and  Others,  29ih  June  1836,  p.  843. 

No  7.  Tenor,  proving  of.     Circamstances  in  which  the  adminicles  were  sus- 

tained in  an  action  of  proving  the  tenor  of  a  disposition  and  sasine,  stated 
to  have  been  executed  in  implement  of  articles  of  roup,  with  m  view  to 
meet  an  action  of  redaction  thereof,  althoagh  the  pursuer  did  not  con- 
descend on  the  names  of  the  writer  or  witnesses,  or  produce  any  other 
relative  writings,  with  the  exception  of  an  extract  of  a  sasine  from  the 
buigh  records,  and  an  entry  in  the  books  of  an  agent,  containing  a  charge 
for  drawing  and  extending  the  disposition.  James  Merry  v.  Alary  Dun 
or  Masony  2\st  Nov,  1835,  p.  17. 

— — James  A,  Stewart  Mackenzie  v.  Lord  Ihindas^ 

I2th  Dec.  1835,  p.  121. 

Toton'Council  of  Brechin  v.  Guthrie,  Martin  and 


Company,  I5th  Dec.  1885,  p.  125. 

No.  69.         — — Found  incompetent  to  prove  the  tenor  of  a  decree 

of  valuation  of  teinds  incidentally  in  a  locality.     Locality  of  JRedgorion, 
2SthJan.  1836,  p.  315. 
Testament.     See  Trust.    No.  98. 

■  (Dative.)    See  Cautioner.    No.  123. 

J.  s,  '    ■ Action  of  reduction  of  a  testament  on  the  ground  of  ^ility. 

No.  10.  fraud  and  circumvention.      Verdict  for  pursuers.     James  Henry  aid 

Others  v.  Mrs  Anne  Barrowman  or  Miller^  2lst  March  1836,  C  J.  S. 

p.  36. 
.7.  s.  ■  Disposition  and  settlement,  and  contract  of  agreeMeot  re- 

No.  15.  duced,  on  the  ground  of  fraod,  facility  and  circumvention.    Peter  Dewar 

T.  William  Mackay  and  Others,  \5th  July  1836,  C.  J.  S.  p.  55.  ' 
No.  18.         Title.     Circumstances  in  which,  in  an  action  of  reduction,  it  was  held  that 

a  document  purporting  to  be  a  missive  of  lease,  holograph  of,  and  signed 

by  the  granter,  was  an  unobjectionable  title,  if  followed  bv  possession. 

John  Burnett  y.  George  M*Kimming  and  John  Forbes^  2^tk  Nov.  1835, 

■  p.  53. 

•^— —     See  Possessory  Judgment.     No.  25. 

■  (to  pursue).     See  Burgh.     No.  78. 
—  (to  pursue).     See  Process.     No.  111. 

■  (to  pursue).     See  Process,  (Bankrupt.)     No.  148b 

No.  150.       ■  A  progress  of  titles  to  certain  heritable  subjects,  founded  on 

:    a  sasine,  on  which  prescription  had  run,  which  bore  to  be  in  abaolnie  aad 

unlimited  property,  whilst  the  warrant  im  which  it  proceeded  was  an 
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Title  continued, 
'  assignation  to  a  precept*  in  favour  of  certain  tmstees,  '  and  their  assigneest 

'  *  but  in  tmst  alwajrS)  and  under  the  hardens,  &c.  before  written  :*  The 
said  precept,  however,  being  granted  in  a  trust- deed  in  favour  of  the  said 

*  trustees,  and  their  assignees  or  disponees,  and  the  heirs  of  the  disponees, 
but  excluding  the  heirs  and  executors  of  the  trustees,  whereby  power 
was  given  the  trustees  to  sell  and  grant  dispositions  to  purchasers,  who 
were  declared  to  have  no  concern  with  the  application  of  the  price  or  the 
conditions  of  the  trust, — held  to  be  a  progress  to  which  a  purchaser  could 
not  object.  Exven  Alexander  Cameron  v.  William  Skircing  Cockburn, 
Ath  June  1836,  p.  734. 

— ~  (to  pursue.)     The  title  of  a  second  son,  as  heir  of  his  father,  on     ^®-  '®'^* 
his  elder  brother's  death,  to  pursue  a  reduction  of  a  settlement  of  heri- 
tage, made  by  his  father  to  his  prejudice,  in  favour  of  his  said  eldest 

'    brother, — to  which  it  was  objected,  that  the  interest  of  the  pursuer  to 

.  insist  in  the  action  was  excluded  by  other  deeds  of  his  father,  executed 
prior  to  the  settlement  in  question,  under  which  he  had  a  pecuniary  in- 
terest, but  was  prevented  from  taking  up  the  succession  as  heir  of  his 
father, — sustained.  John  Anderson  v.  Bank  of  Scotland,  IQth  June 
1836,- p.  896. 

See  Teinds.    No.  173. 


Title- Deeds.     An  heritable  creditor,  altliough  the  security  contains  a     No.  5. 
special  assignation  to  the  title-deeds,  is  not  entitled  to  demand  the  abso- 
lute delivery  of  the  title-deeds  from  the  proprietor  of  the  subjects  over 
which  his  security  extends.     (2.)  Circumstances  in  which  an  interdict 
granted  by  magistrates  against  a  proprietor  using  his  title-deeds  to  the 

*  prejudice  of  an  heritable  creditor  was  recalled.    Lachlan  M'NeiU  v.  Wal^ 
I    ter  and  John  Blair,  17//i  iVltw.  1835,  p.  8. 

Transferehge.    (Assignment.)     See  Expenses.    No.  2. 

Trust.     See  Superior  and  Vassal,     No.  42. 

(Intromission.)     Circumstances  in  which  trustees  were  held  as     No.  68. 

intromitters,  by  uplifting  funds  on  a  joint  discharge,  and  were  found  liable 
.  for  the  loss  occasioned  by  allowing  funds  so  uplifted  to  remain  in  the 
,    bands  of  a  co- trustee  unsecured,  notwithstanding  a  clause  of  exemption, 

*  for  neglect,  omissions  or  diligence  of  any  kind,'  and  declaring  that  they 

•  should  be  liable  '  each  only  for  his  own  personal  intromissions.'     Airs 
Blane  or  Deane  and  Others  v.  Duncan  Patefson  and  Others^  2Sth  Jan, 

.    1836,  p.  307. 

—    (Special  Case.)     Thomas  Sprot  v.  William  Muir^  29/A  Jan.    No.  71. 


1836,  p.  319. 

A  trust-deed,  appointing  trustees  to  divide  and  allocate  the  residue    ^^*  ^• 


of  the  trusters  estate,  after  certain  purposes,  amongst  his  brothers  and 
sisters,  and  declaring  that  their  shares  should  be  paid  when  the  estate 
should  be  brought  into  such  a  situation  as  to  admit  of  a  general  division^ 
—contained  also  a  clause,  declaring,  that  if  any  of  his  brothers  and  sisters 
died  before  him,  (tiie  tmsteri)  or  before  the  said  period  of  division,  with- 
out issue,  the  share  of  that  brother  or  sister  should  again  accrue  and  be 
added  to  the  general  fund  : — ^held,  that  as  the  predeceasing  the  period  of 
division  was  put  on  exactly  the  same  footing,  as  predeceasing  the  truster, 
therefore  the  share  of  one  of  the  brothers  who  sur^ved  the  truster,  but 
predeceased  the  period  of  the  general  division,  did  not  Test  so  as  to  bo 
transmitted  in  terms  of  a  settlement  executed  by  him.  James  Tharburn's 
Trustees  t.  John  Thorburn's  Trustees,  16th  Feb.  1836,  p.  419. 
— -*       See  Fiar,     No,  92. 


^  .  'i  .       Found,  in  a  qoeation  with  the  next  of  kin,  that  a  bequest  to  trua-     No.  08. 

\  tees  was  validi  whereby  a  testator  appointed  them  to  '  apply  the  rest  and 


8ft  INDEX  OF  TITLES 

Trust  continued, 

*  reHidne  of  my  estate  and  effects  to  such  berieyolent  and  charitable  par- 

*  poses  as  they  may  think  proper ;  and  if  the  same  shall  amount  to  L.GOO 

*  sterling,  or  np wards,  I  recommend  to  my  said  trustees,  and-  their  fore- 
'  saids,  to  execnte  a  deed,  vesting  the  same  in  themselves,  and  to  apply 
'  the  annual  proceeds  thereof,  after  deducting  expenses,  in  yearly  payments, 

*  to  faithful  domestic  servants,  settled  in  Glasgow  or  the  neighbourhood, 

*  who  can  produce  good  testimonials  of  character  and  morals  from  their 
'  masters  or  mistresses,  after  ten  years'  service.  No  person  to  be  entitled 
'  to  more  than  L.10  sterling  yearly,  but  as  mnch  less  as  my  said  trnatees 

*  may  think  proper.  And  if  the  free  residue  of  my  estate  shall  not  amonut 
'  to  L.600  sterling,  authorise  my  trustees  to  distribute  the  same  to  such 
'  charitable  or  benevolent  purposes  as  they  may  think  proper.' 

A  testator  having  appointed  his  trustees  to  lay  out  L.2000,  '  taking 
'  the  interest  of  the  said  sum  payable  to  a  party  during  her  life,'  and  the 
said  principal  sum  itself  payable  *  to  my  said  trustees,  or  their  aforeeaids, 
'  at  her  death,' — found,  that  the  fee  of  the  said  sum  is  vested  in  the  tnis* 
tees,  not  as  individuals,  or  for  their  own  personal  benefit,  but  as  such 
trustees  only,  and  must  form  part  of  the  residua  of  the  testator's  estate. 
John  Miller  and  another  (Dr  Black's  Trustees)  v.  Dr  Black* s  next  of 
kin,  )IM  Feb.  1836,  p.  471. 

No.  101.      ■  (Special  Case.)    Ramsai/s  Trustees  t.  Br  Adam  Andenom 

and  Others,  26M  Feb.  1836,  p.  499. 
■    ■     ■       See  Muliiplepoinding.     No,  109. 

No.  1 14.  '  By  a  trust* settlement,  two  of  the  number  of  trustees  were  declared 

a  quorum  while  two  should  be  in  life ;  their  number  having  been  redoeed 
•  to  two,— circumstances  in  which  found,  that  an  agent  for  the  trust,  nia> 
king  advances  to  one  of  these  trustees,  was  not  entitled  to  transact  wA 
that  trustee  as  sole  trustee,  although  the  other  resided  permaneDtlyia 
England.  Mrs  Stewart  or  Heriot  and  Others  (HerioVs  Trustees)  f. 
Captain  James  Fyffe  and  Others,  6lh  March  1836,  p.  569. 

No.  115.  '     (Mala  Fides.)     Circumstances  in  which  a  law-agent  under  a 

trust,  the  purposes  of  which  were  known  to  him,  baring,  in  security  of 
alleged  advances  by  him  to  one  of  the  trustees,  in  his  private  character, 
created  and  obtained  a  bond  and  disposition  in  security,  prejudicial  to, 
and  inconsistent  with  the  purposes  of  the  trust ;  and  having  taken  ia&ft- 
ment,  and  assigned  the  bond  and  infeftment  to  third  parties,  for  valuable 
considerations,  without  disclosing  to  such  third  parties  the  existence  and 
operation  of  the  trust,— 4 1  was  found,  (in  an  action  of  count  and  reckoniag 
and  damages  by  the  other  trustees  against  the  law-agent,)  that  the  law* 
agent  had  acted  in  mala  fides,  and  diat  whether  the  debt  acknowledged 
by  the  bond  was  a  just  debt,  for  money  actually  advanced  or  not,  and 
whatever  might  be  the  just  state  of  accounts  between  the  law-agent  aod 
the  trust-estate,  he  was  bound,  in  the  first  instance,  to  restora  the  ealate 
in  integrum  against  the  real  security  created  by  the  disposition  and  in- 
feftment. James  Carnegie  and  Others  v.  James  John  FraseTf  IF.  S-f 
eth  March  1836,  p.  577. 

No.  127.     ■*  (Liability  or  Trustbbs.)     Circumstanoea  in  which  it  was 

fonnd,  that  tmsteee  acting  under  a  trust-deed,  by  which  it  waa  dedaied 
that  they  should  <  not  be  liable  for  omissions,  or  not  doing  diligenoei  but 

*  each  for  his  own  actual  intromissions  only,'  were  not  liable  penoiulJy 
for  losses  occasioned  to  the  trust-estate,  Ist^  By  the  insolvency  of  their 
factor,  whom  they  had,  for  a  series  of  years,  neglected  to  call  to  aecoont ; 
and,  2d,  By  the  misconduct  and  insolvency  of  a  tenant,  occnrring  af^ 
the  ftietory  had  determined,  and  while  the  sole  management  of  the 
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Trust  continued. 

was  vested  in  the  trasteeii.  William  Cotoan  v,  Mr*  Jane  Ronald 
Angus  or  Cratoford  and  Others,  ISlh  May  1836,  p.  648. 

(Construction  op.)   Expressions  in  a  holograph  trust  disposition,     No.  128. 

hy  which  the  trustees  were  directed  '  to  pay  over  the  residue  *  of  the 
estate  to  the  truster's  son,  declai'ing  the  will  of  the  testator  to  be,  that 
'  bis  said  trustees  shall  entail  the  whole  amount  on  the  heirs-male '  of  his 
son,  whom  failing,  on  other  substitutes, — foand  to  be  sufficiently  indica- 
tive of  the  truster' s  intention,  that  his  son,  as  institute,  as  well  as  the  substi- 
tutes, should  be  subject  to  the  fetters  of  the  entail,  which  the  trustees  were 
bound  to  execute.  George  Noble  and  Others  v.  Alexander  Campbell 
and  another,  ISth  May  lb36,  p.  638. 

(Execution  of.)     See  Process.     No.  141. 

See  Title.     No.  150. 

See  Curator  Bonis.     No.  170. 


Trustee.  Found,  (1.)  That  a  trustee  under  a  disposition  omnium  bono-  i^o.  60. 
rum  in  a  cessio  was  preferable,  in  a  competition,  for  expenses  necessarily 
and  profitably  incurred  by  bim  as  disponee  in  completing  the  titles  of  the 
common  debtor,  and  in  managing  the  property  and  bringing  it  to  sale. 
(2.)  That  the  trustee  bad  no  right  of  preference,  or  of  ranking  in  compe- 
tition with  heritable  creditors,  holding  valid  and  completed  securities  prior 
to  the  date  of  the  disposition  in  bis  favour,  for  expenses  incurred  in  the 
process  of  cessio,  in  the  execution  of  the  disposition  omnium  bonorum, 
or  for  commission  as  trustee.  British  Linen  Company  v.  Mackay  and 
Others,  22d  Jan.  1836,  p.  276. 

See  Bankrupt.     No.  185. 

See  Sequestration.     No.  193. 

Vitiation.     See  Inhibition.     No.  61. 
See  Bill  of  Exchange.     No.  95. 

Warrandice.     See  Teinds.     No.  103.     No.  156. 

Writ.     See  Proof.     No.  60. 

See  Inhibition.     No.  61. 

Writer's  Hypothec.     Question  as  to  an  agent's  right  of  hypothec,  or     jjo.  105. 
retention  of  titles  or  documents,  pisced  by  a  borrower's  agent  in  liis  hands 
in  reference  to  a  proposed  loan.     Colonel  Roderick  Macneil,  Petitioner, 
▼.  WUliam  Douglas,  fV.  S.  1st  March  1836,  p.  517. 

Written  Slander.    See  Reparation.    J.  S.  No.  9. 

Wrongous  Arrest.     See  Judicial  Slander.    J.  S.  No.  2. 
■ See  Reparation.    J.  S.  No.  14. 


END  OF  VOLUME  XI. 


James  Walker,  Printer, 
j6.  J2unei'.-i  Court,  Lawn  market, 
Edinburgh. 
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